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K OakanaBpckoi padore «/IMylIeCTBEHHbIE CIIOPBI MEXKY CYIPYTaMI»
ctynenta rpynnsl FOP63-1133 /1 ®unumonsrueBoii SAusr UropeBHbI

AKTYaJIbHOCTh TeMbl 0akajlaBpcKoil padoTbl 00ycClIOBI€Ha TeM, YTO B
IIOCJIEIHEE BpPEMS pas3zell UMYIIECTBA MEXKIY CylIpyraMy BCE€ Yallle IMPOUCXOIUT
KOHQIUKTHBIMUA crniocobamu. HeunmyIecTBeHHbIE U HUMYIIECTBEHHBIC IpaBa
CYIIpyrOB HapyLIAKOTCs IpU pas3jielie COBMECTHO HAXKUTOTO HUMyllecTBa. B
HACTOSIIlee BpEMs, HECMOTpsT Ha MHOTOYMCIICHHBIE Hay4HbIE TpY.BI,
NOCBSIIEHHBIE MpO0JeMaM HMYIIECTBEHHBIX CIOpPOB CYIpPYroB, OCTAarOTCS
HEPELIEHHBIMUA BOIPOCHI COAEPKaHUs HECOBEPLICHHOICTHUX JETEH, BEACHUSA
COBMECTHOr0 OM3HECa OBIBIIMMHU CYIIPyTramu.

Kto-T0o cocraBnsier OpadHble JOrOBOpBI, KOrJa TOJBKO HAYMHAET
3ayMbIBaThCs O BCTYIUIEHUU B OpaK, KTO-TO BO BpeMs CYNPYXKECKOM KU3HU, KTO-
TO HE SBISAETCS HACTOJBKO IPEIYCMOTPUTEIBHBIM M COBEPIIAECT PA3IEN
UMyIIECTBa B cyAeOHOM mopsiike. HekoTopele rpaxaane nmpuberaimT K yciyram
HOTapuyca M COCTAaBIIIOT COIVIAIIEHUS O pasnenie umyinecra. [lo kaxaomy u3
ATUX CIMOCOOOB BBIJIEJICHUSI CBOETO MMYILIECTBA, CYHUIECTBYIOT Pa3IMYHbIE MPAaBUIIa
Y HIOAHCBI.

eabi0 BHIMYCKHOW KBaTU(UKAIIMOHHOW pPabOThl SBJISIETCS HCCIEAOBAHUE
CH0CO00B yperyIMpoBaHUsI UMYLIECTBEHHBIX CIIOPOB MEXY CYIpPYyraMH.

JIist  MOCTHOKEHMsI yKa3aHHOM I HEOOXOAMMO PEIIUTh CJIEAYIONHe
3agaum:

- ONPEIEIUTh METOJII U CIIOCOOBI pa3pelIeH s CIIOPOB MEXIY CYIpyraMu U
OBIBILIMMU CYTPyTramu;

- HCCIeAoBaThb COAEp’KaHWE CHOCOOOB pa3pelieHUsi CHOPOB  MEXKIY
CYIIpyramMu 1 OBIBIIMMU CYTIPYTaMu;

- NOJApoOHO  UCCNENOBaTh  CIOCOOBI  pa3pelieHus  CYNPYKECKUX

UMYIIIECTBEHHBIX CITIOPOB U OMPEEIUTh Hanbosee 3G hEeKTHBHBIN;



- HW3YYNUTHh JEATENBHOCTh BO3MOXHBIX IIOCPEJHUKOB IPHU Pa3pEIICHUH
UMYILECTBEHHBIX CIIOPOB MEXAY CYIIpyraMu U OBbIBIIMMU CYNIPyTaMu;

- PacCMOTpETh NPAKTUKY PEUIEHWA HWMYLIECTBEHHBIX CIOPOB MEXKIY
CYIIpyTraMH.

O0beKTOM HCCIIEJOBaHMSl SIBJISIOTCA OTHOLIECHUS B cepe BO3HUKHOBEHUS
UMYIIECTBEHHBIX CIIOPOB, UX PA3BUTHE U MPOOJIEMBbI, BO3ZHUKAIOIINE B CBA3H C
JAHHBIMH IIPOLECCAMMU.

IIpeamerom wuccienoBaHUs SBIAIOTCA HOPMBI IIpaBa, pPETYIUPYIOLIUE
MOPSAOK pa3pelIeHNs IMYIIECTBEHHBIX CIIOPOB CYNPYTOB.

Pabora HanucaHa Ha OCHOBE OOLIMPHOTO Kpyra MCTOYHMKOB, BKIIIOYAIOIIETO
HOPMATHBHO-TIPABOBBIE aKThl, CIIELMAIBHYIO JUTEPATYPY U MaTepuaibl CyaeOHON
IIPAKTHUKHU.

bakanaBpckas paboTa COCTOMT U3 BBEACHMs, 3 IJ1aB, BOCbMH Haparpados,
3aKJIFOUEHUS U CIIHCKA MCTIONb3yeMo nTeparypbl. KomndecTBo nCTOUHHMKOB: 49.

O0beM paboThI: 57 CTpaHUII.
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BBenenue

Tema BbITYCKHON KBaNM(UKAMOHHOW padboThl «VIMyIECTBEHHBIE CIOPHI
MEXIYy Cynpyramm», SBISIETCS aKTyaJIbHOW, TaK KaKk B COBPEMEHHOM MHpE
OpaKopa3BOJIHBIE MPOLIECCHI JATEKO HE PEAKOCTh. Kaxk1oMy YeI0BEKY XOUYEeTCsl He
OCTaTbCA B NPOUTPHINIE B JAHHOM CHUTyalliM M HE MOTEPATh TOrO, Ha YTO
3apabaThIBaJIM BMECTE C HEKOTJa POAHBIM YEIOBEKOM.

Hu nns xoro He cekper, 4To MNpU BCTYIUIGHMM B Opak, 3a KaxAbIM M3
CYIIPYTOB COXPAHSETCS HMMYLIECTBO, KOTOPOE IPUHAMICKUT TOJIBKO JAHHOMY
rpaxxgaHuHy. Ha nmaHHoe MMyIlecTBO NPETeHI0BaTh HUKTO He mMeer mpasa. Ho
KOIJla HayMHaeTcs pas/ie] COBMECTHO HAXXUTOrO B Opake HMMYILECTBa, MEXIY
rpakJaHaMyd HEPEIKO BO3HUKAIOT CHOpbl. Pa3ien COBMECTHO HAXKUTOTO
MMYIIECTBA SIBJISIETCS OJJHOM M3 CaMbIX OCTPBIX MPoOJeM Mmpu Opakopa3BOIHOM
npouecce. Kro-To cocraBisier OpauHble JOrOBOPHI, KOrJa TOJIBKO HAYMHAET
3aJlyMBIBaThCS O BCTYIUIEHUH B Opak, KTO-TO BO BPEMs CYIPYKECKOU KU3HU, KTO-
TO HE SBISIETCA HACTOJBKO IPELYCMOTPHUTEIBHBIM M COBEPIIAET pPa3fell
UMYIIIECTBA B CYA€OHOM MOpPAJIKE, HEKOTOPbIE TpaXKJAaHe, MPUOEralT K yciayram
HOTapuyca M COCTABJISIOT COTJIAIIEHHs O paszzene mmyiiectBa. COOTBETCTBEHHO,
N0 KaXJIOMYy M3 3THX CHOCOOOB BBIJEJIECHUS CBOETO HMMYIIECTBA, CYIIECTBYIOT
pa3nuyHbIe MTpaBuiia U HIOAHCHI. B cBoei paboTe s paccCMOTPIO KaX bl U3 HUX.

[lenpto BBITYCKHOM KBaTW(PUKAIMOHHOW pPaOOTHI SIBISETCS HCCIEIOBAaHUE
CH0CO00B yperyIMpoBaHUs UMYIIECTBEHHBIX CIIOPOB MEXKIY CYIPYramH.

J{nst foCTHKEHUS YKa3aHHOM 11eJT HE0OXO0IMMO PEIIUTh CIASAYIOIIUE 3a/1auu:

- ONPEIEIUTh METOJII U CIIOCOOBI pa3pelIeH s CIIOPOB MEXIY CYIpyraMu U
OBIBIIMMU CYyPYraMu;

- HCCIeAoBaThb COAEpKaHWE CHOCOOOB pa3pelieHusi CHOPOB  MEXIY
CYNpyraMu U OBIBIITUMU CYNIPYTaMH;

- NOJApoOHO  UCCNENOBaTh  CIOCOOBI  pa3pelieHus  CYNPYKECKUX

UMYIIIECTBEHHBIX CITIOPOB U OMPEEIUTh Hanbosee 3G hEeKTHBHBIN;



- W3YYUTh JIESITEIBHOCTh BO3MOXHBIX IOCPEIHUKOB TMPU Pa3pelICHUU
UMYIIIECTBEHHBIX CIIOPOB MEXKY CYNPyTraMHu U OBIBITUMHU CYIIPYTaMH;

- pacCMOTpEeTh NPAKTUKY PEUICHUA UMYIIECTBEHHBIX CIOPOB MEXKIY
Cynpyramu.

OOBEKTOM HCCIEAOBAHUS SIBIIIOTCS OTHOIICHHS B cdepe BO3HUKHOBECHHS
UMYIIECTBEHHBIX CIIOPOB, WX Pa3BUTHE W MPOOJIEMBI, BOSHHUKAIOIINE B CBS3H C
JTAHHBIMHM TPOIIECCAMHU.

[IpenmeToM wuCcaenOBaHUS ABJISIOTCA HOPMBI MpaBa, PETYJIUPYIOIIUE
MOPSAOK pa3pelieHrs UMYIIIECTBEHHBIX CIIOPOB CYNPYTOB.

B pabore ucmosb30BaIuCh HCCIENOBAaHUS HAY4YHBIX JesATeled, a WMEHHO:
Anexceea O.I'., Hanosoit ['.}0., CrenanoBa A.WU., TpodumoBoii M.H.,
BumnsikoBoit A.B., Meickuna A.B., Yedpanosa E.A., [llamnukamsunu L. A. u ap.

B pabore wucciaeayroTcs cnocoObl COCTaBIICHHS OpadyHBIX JIOTOBOPOB M
HauOojiee MPaBWIBLHOE BpEeMsS MJId WX 3aKJIIOUYCHUS, MPAKTUKA COCTABJICHUS
QTUMEHTHBIX COTJIAIICHUH U COTJIAIIEHWA O paszfiesie COBMECTHO HaXXUTOTO
MMYIIECTBA CYIPYroOB, pacCMaTpuUBaeTCs CyAcOHash MpaKTUKa MO Pa3pelIeHUIO

JaHHBIX CIIOPOB.



I'nasa 1. IIlpaBoBoii pe:KuM HMYLIECTBA CYNIPYTOB
1.1TloHsiTHE ¥ BUABI PEKMMOB HMYILIECTBA CYNIPYTroB

B Poccun mom mpaBoM cCOOCTBEHHOCTH TPHHITO MOHUMATh COBOKYITHOCTH
MPAaBOBBIX HOPM, KOTOpBIE 3aKpEIUISIOT TMPABO BIAJACHUS, MOJIH30BAHUS,
pacropshDKEHHsT MMYILIECTBOM 3a ONPEACIICHHBIM, KOHKPETHBIM JnuuoM. I[Ipaso
BIIAJICHUSI UMYIIICCTBOM, O3HAYAET, YTO TPAKIAHUH MMEET MpaBo Ha (pu3ndeckoe
oOnamanue Beuibio. [IpaBo Mmosib30BaHUSI TECHO CBSI3aHO C MPABOM BIIAJICHUS, TaK
KaK HEBO3MOXXHO HCIIOJb30BaTh Bellp HE Biaaes eid. OHO monapasymeBaer
BO3MOXXHOCTh M3BJICKATh IOJIE3HBIE CBOMCTBA O0BEKTA, MYTEM €ro MPUMEHEHUSI.
Opnako, mpaBOMOYMS BJIQJCHHUS W TOJB30BAHUS OOBEKTOM HMYIIECTBA MOTYT
MPUHAJJICKATh HE TOJIBKO COOCTBEHHUKY, HO U TPETbUM JIMIIAM, HalpuMep, B
clly4ae MOJy4YeHUs UMM TaKUX IMOJTHOMOYUN HEMOCPEACTBEHHO OT COOCTBEHHUKA.

[IpaBo pacnopsskeHUsT TPEACTABISIET COOOW BO3MOXHOCTH OMPENEIsATh
IOPUIUYECKYI0 CyIb0y OOBEKTa, a HMMEHHO IOJHOMOYHMS COBEPIIATH CIHEIKHU
(Kymg-nposaxka, JapeHue, nepenada B apeHay U JIpyrue) B OTHOIICHUU JaHHOTO
umyiiectBa. [IpaBo  pacnopsokeHHUs ~ MOXET  OCYIIECTBISITBCS — TOJIBKO
COOCTBEHHMKOM, JIMOO €ro TMpeACTaBUTENEM IOCJE€ MPSAMOrO  yKa3aHHs
COOCTBEHHHMKA.

CoOCTBEHHUK BIIPaBE PACTIOPSKATHCS MIPUHAJICKAIUM €My UMYIIIECTBOM IO
CBOEMY YCMOTPEHHIO, 3a MCKJIIOYEHHEM COBEPIICHUSA JCUCTBUH, IPAMO
MPOTUBOPEYAIUX JIEHCTBYIOMIEMY 3aKOHOJATEIBCTBY, JIMOO OTPAHUYMBAIOIINX
npaBa TpeTbux Jull. IIpu 3TOM rocyaapcTBo BozjaraeT Ha COOCTBEHHHMKA Opems
COJIEpKaHMsl TPUHAJJICKAIIETO €My HMYIIECTBA, YTO HAKIaJbIBa€T HA HETO
00A3aHHOCTh YIUIATHI HAJIOTOB M CBOEBPEMEHHOE IIPOBENECHNE PEMOHTHBIX paboT?,

C MoMeHTa BCTYIUICHUs] B OpaK, OTHOIICHUS MEXIY I'pakJIaHaMU HAYWHAIOT

peryiupoBathbcsi 3akOoHOM, a uMeHHO CeMeiHbIM KojJiekcoM Poccuiickoi

ICmonuua JI.A. Pasjmen 00roB CymnpyroB: MpoGJIEMBI 3alIMTHI TPAB JI0OPOCOBECTHOTO CYNPYTa M BapUaHTHI
peutenust // 3akonsl Poccuu: onbit, ananus, npakruka. 2015. N 11. C. 57.
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®enepannn. OObEKTOM MpaBa YaCTHOM COOCTBEHHOCTH MOKET BBICTYIATh JHO0O0E
MMYIIECTBO, 332 MCKJIIOUEHUEM TOr0, KOTOPBIM TPa)KIaHAM 3aIlpPEUICHO BIIAJIETh.
[lepeuens nMyIIeCTBa, UCKIIOYEHHOTO M3 TPAXIAAHCKOTO 000pOTa COACPKHUTCS B
cT. 213 'K P®. [TpaBo COOCTBEHHOCTH MOKHO pa3/Ie/IUTh Ha:

- 00IIYIO0 JIOJIEBYIO COOCTBEHHOCTh, B KOTOPOUM OMpEAENIEHbI JIOJH KaXK10Tro
COOCTBEHHHKA B UMYIIIECTBE;

- 0oOIIyl0 COBMECTHYIO COOCTBEHHOCTb, TIJ€ JOJU COOCTBEHHUKOB HE
OIIPEIEISIOTCA.

B neiictByromem CemeliHOM konaekce P® ompeneneHsl BHIIBI UMYIIECTBA
CYIIPYroB. 3aKOHOJATEIW JENAT UMYIIECTBEHHBIE OTHOILICHHS CYyIpyroB Ha 2
Buja. IlepBbIM BUAOM SBISIETCS 3aKOHHBIA PEXHM HMYIIECTBA CYOPYIroOB, MOJ
KOTOPBIM TOAPa3yMEBAETCS, 4YTO BIIAJICHUE, IIOJIb30BAHUE W PACHOPSKEHUE
MMYILECTBOM OCYLIECTBIISIETCS CYIIpyraMu I10 IpaBWiIaM, 3akpersieHHeM 1. 7 CK
P®. Takxe B 3aKOHOAATEIBCTBE MPEAYCMOTPEH IOTOBOPHOW PEXHM HMYIIECTBA
CYNIpyroB, NpPEeNyCMaTpPUBAIOIINNA, YTO NpaBWia BIAJEHUSA, IIOJIb30BAHUSA U
pacnopsKEeHUs CYNPYKECKUM MMYILIECTBOM B MEpUOj Opaka, a Tak e B CIydyae
€ro pacTOpXEHUs, PEryIUPYIOTCS OpayHbIM COTJAIIEHHEM, B KOTOPOM CYIpPYrH
BIIPABE OTCTYNHUTHh OT 3aKOHHOIO peXuMa uMyllecTBa. J[OroBOpHON pexum
MMYLIECTBA CYNPYTroB npeaycMoTpeH ri. 8§ CK PO.

[TonoxkeHus, 3aKkpeIryieHHblE YKa3aHHbIMU TilaBamMu CeMEeHHOro KOJeKca,
COOTBETCTBYIOT cojiepkanuto ct. 256 'K PO, koropasi 3akperiser coOoid, 4TO
MMYIIIECTBO HAXKUTOE CYNPYyramMu B MEPHOJ Opaka OTHOCUTCS K MX COBMECTHOM
COOCTBEHHOCTH, €CJIM CYNPYTH HE BOCIOJB30BaJUCh CBOMM IPABOM YCTaHOBUTH
MHOM PEKUM COOTBETCTBYIONIETO MMYIIECTBAZ,

B nacTtosiee Bpemsi yacTHasi COOCTBEHHOCTb, coryiacHo cT. 8§ KoHcturyiuu

P®, crama o00BEKTOM 3alIUTBl, HAPAaBHE C WMYIIECTBOM, SBJISIFOITUMCS

Yamkosa C.FO. HekoTopsle BOMPOCH! MPABOBOTO PEXKHMA CYTPYKECKOTO HMYIIECTBA B JIOTOBOPAX, 3aKII0YaeMbIX
¢ yuactueM cynpyroB // 3akonsl Poccuu: ombiT, ananus, npakruka. 2013. N 8. C. 43.
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MYHUIIMIIAJIFHOW WM TOCYAapCTBEHHOM (hopmoit cobcTBeHHOCTH. Omnupasch Ha
nosoxxenue Koncrurynuu Cemeitnbiii kogekc PO, naet BO3MOXKHOCT KaX/10My U3
CYIIpyroB OO€CHeYnTh W 3alIUTUTh CBOM HUMYILECTBEHHbIE IMpaBa. Takxke
nerctBytomui CemeiiHplil kogekc PO nmoakpermisieT U yTOUHsEeT psiji MOJO0KEHUN
I'paxxnanckoro kogekca P®, koTtopble mpu3BaHbl PEryIupoBaTh UMYIIECTBEHHBIE
OTHOLIEHUS MEXIY cynpyramu’, CrnenoBaTenbHO, NEUCTBYIOLIEE
3aKOHO/IATEIbCTBO, COOTBETCTBYET JAHHOMY IE€pPHOAY JKH3HM OOIIecTBa U
pPa3BUBAETCSA BMECTE C HUM.

Kak mpaBuiio, UMyIIeCTBO, HAKUTOE CYNpPyraMu B MEpUO Opaka, sIBISETCS
UX COBMECTHOM COOCTBEHHOCTHIO, UTO nmoATBepkaaerca m. 1 cr. 256 TK PO u . 1
cT. 34 CK P®. Ilox coBMECTHOM COOCTBEHHOCTBIO CYNPYIOB IMPHHITO MOHUMATH
MaTepUalbHbIE LIEHHOCTH, TPUOOPETEHHBIE CypyraMu U OObEIMHEHHbIE MU B
enuHoe nenoe. IIpu 3TOM He MMeeT 3HAaYeHUE KOJIMYECTBO JICHEKHBIX CPEICTB,
BHECEHHBIX KaXXJIbIM M3 CYIPYroB B NMPUOOpETEeHHE JaHHOro umyinectBa. [IpaBo
Ha COBMECTHO NMPUOOPETEHHOE UMYIIECTBO COXpaHsIEeMCs Jlake 3a TEM CYIpyrom,
KOTOPbIM  3aHMMAaeTcsd JOMAIHUM XO3SMCTBOM M  yXOJOM 3a JEThMHU.
3aKkoHOJaTEeN TPUPABHUBAIOT 3TO K paldOTe, MO3ITOMY JaHHAS JAESITEIbHOCTb
IIPU3HAETCA CYIIECTBEHHBIM BKJIAJOM B CceMblO. Kpome Toro, K yBaKUTEIbHBIM
IpPUYMHAM, O KOTOPBIM OJWH M3 CYNPYroB HE HMMEET BO3MOXKHOCTH BHECTH
CYLLECTBEHHBII MaTE€pHaIbHBIA BKJIaJd, MPUPABHUBACTCA COCTOSIHUE 30POBbS
(TspKenoe  3abojeBaHMe, WHBAIMIHOCTB), a TaK K€ TSDKEIOe JKU3HEHHOE
MOJIOKEHUE, BCIAEACTBUE KOTOPOTO CYNPYyT HE UMEET BO3MOXKHOCTU OCYIIECTBIISITh
TPYAOBYIO  JI€ATENbHOCTh  (Hampumep, yXoA  3a  TSKeIo  OOJbHBIM
COBEPILEHHOJIETHAM YWIEHOM CeMbH)®,

3aKOHHBIM PEXHM HMYUIECTBA CYNPYroB JACHCTBYET, €cCiau OpadyHbIM

3[llemorTo M.JI. Peanusanus KOHCTUTYIIMOHHBIX MPUHIUIIOB CEMEIHOTO TIpaBa B POCCHACKOM 3aKOHOIATENbCTRE //
Kypnan poccuiickoro mpasa. 2013. N 12. C. 59.

“3axuposa C.A. OcOOEHHOCTH TPABOBOTO PETYJIMPOBaHMs OPavYHOrO NMpaBooTHouieHus // Bnacts 3akona. 2015. N
4. C. 129.
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JIOTOBOPOM WJIM KaKUM-JTMOO APYTHM JOKYMEHTOM HE IPEIyCMOTPEHO JIPYroe u
nojpazyMmeBaer co0OO#l, 4YTO KaXIblii W3 CyNpyroB HMEET paBHbBIE IIpaBa
M0JIb30BAHUS, BIaJCHHS U PACIIOPSHKEHHS] OOLIUM UMYILIECTBOM.

JIOTOBOpHBIM TIPU3HAETCA TOT PEKHUM, B KOTOPOM IIPAaBO IIOJB30BaHUS,
BIAJCHUS W PACHOPSIKEHUS COBMECTHO HAKUTBIM HMYILECTBOM OIPEACIICHO
COOTBETCTBYIOIIUM JOKYMEHTOM. TakuM JOKYMEHTOB MOKET BBICTYIIaTh OpauyHbIN
JIOTOBOP, B KOTOPOM CYIIPYTH MOTYT OIMCAaTh, KOMY U3 HUX KAKOE€ UMYILECTBO U B
KAKUX  JO0JIX  IPUHAUICKUT. ENMHCTBEHHBIM  YCIOBHEM  JOTOBOPHOI'O
pacnpeneneHuss UMYIIECTBEHHBIX NpaB CYINPYroB SIBISETCA COOJIIOJICHHE IpaB
o0eux CTOpPOH, YTOOBl JaHHOE paclpeAesieHUe HE yMallsjio MpaB OJHOTO U3
CYIIpYTOB.

Taxxxke He cruenyer 3a0bIBaTh 00 HMMYIIECTBE, KOTOPOE MPHHAIJIEKAIO
rpaXIaHUHY €Ille 0 3aKI4eHHus Opaka, Tu00 ObUIO MOJyYEHO B Jlap B MEPUOJ
Opaka. JlaHHOE€ MMYyIECTBO HE MOUICKUT pasaeily. OIHAKO U 371eCh ObIBarOT
UCKJIIOYEHU U3 MpaBwil. EciM OIMH M3 CYNPYroB YIYYIIMT WMYLIECTBO,
MPUHAJIEKAIIEE APYrOMYy CYINPYTYy, TO €CTh IIOBBICUT PBIHOYHYK) CTOMMOCTH
MMYILIECTBA, TO MPHUOOPETAET MPaBO TPeOOBATh BbIACICHUS €My JIOJM B JTaHHOM
MMYILECTBE .,

CrmenyeT OTMETHTh, YTO CYLIECTBYET TAaKOE€ TIOHATHE, KaK «IMYHOE
umyiecTBo». K ymciy Takoro mmyiiecTBa MOXKHO OTHECTH OJEXIy, O0yBb U
MHOTHE JIpyrue MpeaMeThl JUYHOTO TMoyb3oBaHus. VckimtoueHue 3aech OyayT
COCTaBJISATh NPEIMETHI POCKOIIN, HAIpUMEpP, IOBEIUPHBIE YKpalleHus. [[aHHbIe
OOBEKTHl OYIOYT pa3felieHbl MEXIY CYNpyraMH pelIeHHEM CyAa, IpH KOTOPOM
BHUMaHHE 00paTIT Ha MAaTEpUAIbHOE MOJIOKEHUE KAXKIOTO U3 CyNPYTOB.

Tak Kak KaKIbld U3 CyNPYroB MMEET PABHOE ITPABO HA COBMECTHO HAXKUTOE
uMy1ecTBo, To cT. 35 CK P® npenycmarpuBaeT, 4To Ha COBEpPIICHHE KaKUX-JIHO0

JNEUCTBUNA C TPUOOPETEHHBIM B Opake HMMYIIECTBOM, BTOPOW CYyNpPyr TOJKEH

*Illanaa M.A. O mpobiaeMaTrKe J0JIeBOil COOCTBEHHOCTH CynpyroB // Axsokar. 2015. N 7. C. 33,
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NOJIYYUTh corjlacue. B TpOTMBHOM cily4ae, €ClIM JEWCTBHE COBEPIIEHO Oe3
y4acTus Cylpyra, JaHHas CIEIKa MOKET OBbITh NPU3HAHA HEICHCTBUTEIHLHOM®,

Hckimrouennem u3 oduero npasuia, ssigercs n.2 ¢r.36 CK P®, B kotopom
3aKpEIUICHO MOJIOKEHHE O MpeAMETaX pPOCKOIIM MW JIpParoueHHOCTSX,
IPUOOPETEHHBIX 32 CYET COBMECTHO HAXXMUTHIX JEHEXKHBIX CPEICTB B MEPUOJ
Opaka. TOYHBIX ONpeNeNeHUN NPEIMETOB POCKOIIM 3aKOHOAATENIM HE JAI0T, TaKk
KAaK OIpPENEINTh HMX HEBO3MOXKHO, IOTOMY 4YTO, MPEACTABICHHE TpaxIaH o
NOHATUU «POCKOIIb» H3MEHSAETCd C TeuyeHneM BpemMeHu. K ToMy ke, B
3aBUCUMOCTH OT MAaTE€pUaJbHOTO MOJOKEHHS TpaKJIaH, IJs KaXKIOoro cyObeKkTa
UMYIIECTBEHHBIX MPABOOTHOUIEHUH MPEAMETOM POCKOLIM OYyAYyT HpH3HABATHCS
COBEPILIEHHO pa3Hble 00BEKThI. DTO OyAeT pemarbcsi Ha YyCMOTPEHUE Cyna, s
KQ)KJIOTO KOHKPETHOTO CJIy4asi B OT/I€IbHOCTH.

MHuorue mnpaBoBeabl, B uucie KoTopbix E.A.YedpaHoBa, cuurtaror, 4TO
UMYILIECTBEHHbIE  OTHOLIEHUS OoJiee  YperyJaupoBaHbl 3aKOHOM, HEXKEIU
HEMMYIIIECTBEHHBIE OTHOIIEeHUA. B yueOHuke «Cemerinoe npaBo» E.A.Yedpanona
numeT: «OTHOIIEHUs, CKJIAAbIBAIOUIMECS B CEMbE MO MOBOJAY HUMYILECTBA W
JIOCTABJICHHS COJIEPKaHUSI WIEHAM CEMbU U JPYTUM POACTBEHHUKAM, MOJAAIOTCA
IIPAaBOBOMY PETyJIMpPOBAaHUIO B OOJbLIEH Mepe, YeM JINYHbIE HEUMYIECTBEHHBIC
OTHOIIEHHS .

TakuM 00pa3oM, HMYIIECTBEHHOE IOJOXEHUE CYNPYroB M PEKUMBI
UMYILECTBA  CYNPYrOB  PETYJIUPYIOTCS ~ TPAXAAHCKUM U CEMEWHBIM
3aKOHOJATEIBCTBOM. YPETYJINPOBAHUE HEMMYIIECTBEHHBIX OTHOLIEHUN CYNpPYroB
3aKOHOM IPAKTHYECKU HE MPOU3BOJAUTCA M OCTAETCS HAa YCMOTPEHHE CYIPYIOB,

YTO, HA Hall B3[VISAJ, JIMIIAET CYNPYTOB TMpaBa Ha 3alIUTYy CBOHX

®Caburosa D.H. ®opMbl M cIOCOOHI 3alIMTH CeMEiHBIX MpaB Mo 3aKOHOJATeNbCTBY Poccuiickoit ®enepatmuu //
Cospemennoe mpaso. 2015. N 11. C. 65.

"Cemeiinoe mpaBo: yueGuuk / B.M. Tonramo, I1.B. Kpamenunnukos, JLIO. Muxeesa u ap.; nox pea. ILB.
Kpamenunnukosa. 3-¢ uzn., nepepa6. u nomn. M.: Craryr, 2016. C.135.
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HCUMYIICCTBCHHLIX ITPaB.

1.2 O0masi XapakTepuCTHKA 3aKOHHOT0 Pe:KMMa UMYIIIeCTBA CYNIPYroB

B n.1 cr. 33 CK P® mnoj 3aKkOHHBIM PEXKUMOM HMMYILIECTBA CYHPYroB
MOHUMAETCSI PEXKUM COBMECTHOM COOCTBEHHOCTH cynpyroB. HopmartusHOe
3aKpEIUICHHE B 3aKOHE JIaHHBIM peKUM Haiien B cTaThsax riaaebl 7 CK PO, a tak
xe B cT. 256 'K PO.

CorylacHO  ACHUCTBYIOIIEMY  3aKOHOJATENBCTBY, BCE  HMYLIECTBO,
NpUOOpETEHHOE CylpyraMu B 1epuoa Opaka, SBISIETCS HX COBMECTHOM
COOCTBEHHOCTBIO, BHE 3aBUCUMOCTH OT TOT'O, IEPEUUCIIEHO JU OHO B HOpMax Kak
oOmee wnu Her. HMMymiectBo, KOTOpoe OyIeT SBIATBCS  pa3AesIbHON
COOCTBEHHOCTBIO CYINPYroB, AOJKHO OBITh MPAMO yKa3aHO B 3akoHe. Ecim ke
JAHHOTO YKa3aHUs HET, TO Ha 3aMHTEPECOBAHHYIO CTOPOHY JIOKHUTCS Opems
JOKa3bIBAHUSI, YTO UIMEHHO 3TO UMYUIECTBO JOJKHO OBITh IPU3HAHO Pa3leibHOU
COOCTBEHHOCTBIO.

PexxuM cOBMECTHON COOCTBEHHOCTH CYNpPYroB MOAPa3yMEBAaeT cO0OM, 4To
o0a cynpyra UMEIOT paBHbIE IpaBa Ha COBMECTHO HAXXUTOE B Opake MMYILECTBO.
OTO 3HAYUT, YTO JIOJISI CYIIPYrOB B JAHHOM HMMYLIECTBE HE OINPEACIICHA 3apaHee,
KaK 3TO MPOMCXOAWT, HANpHUMeEp, MPU COCTABIEHWU OpavyHOro AOroBopa, a
BBIJIETISIETCSI TOJIBKO B MOMEHT pPAacTOp>KeHUsi Opaka MO COTJIAIIEHUIO CTOPOH,
anbo mo peueHuio cyzaa. llpu 3ToM He MpUHMMAETCs BO BHUMAaHHE, Ha KOTO
JAaHHOE UMYUIECTBO 3aPETUCTPUPOBAHO.

B coorBerctBun ¢ m. 2 cr. 253 'K P® u n. 1 ct. 35 CK P® BCe
IPaBOMOYHBIE JIEUCTBHSI, @ UMEHHO BJaJICHUE, MOJIb30BaHUE U PACHIOPSIKEHUE, B
OTHOLIEHUU COBMECTHOTO MMYIIECTBAa OCYHIECTBISIOTCS C COTJacus APYroro
cympyra. [Ipu 3Tom, eciau oAMH U3 CyNpyroB COBEPIIAET CAEIKY 0e3 MOJIyuyeHus
corjacusi BTOpOro Cyrnpyra, AaHHasi cAelka sipiisierca ocriopumoid. Cynpyr, nmpaBa

KOTOpOro ObUIM HapyIICHbl, B JAaHHOM CHUTyalldd HMEET IIOJIHOE IMPaBo
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o0paTtuTbcsa B Cyl, C TpeOOBaHWEM O BOCCTAHOBJICHHHM CBOMX HMYIIECTBEHHBIX
npaB. Oanako, . 2 ct. 35 CK P® npenycmorpeHo, 4to mogo0HbIe TpeOOBaHUS
MO/JIEXKAT yIOBJIETBOPEHHUIO TOJBKO B TOM CIIy4ae, €CJIM CTOPOHA JOKAXKET, YTO
CYNpyT, COBEPUIMBIIMMN CIEJIKY, 3aBEIOMO 3HaJl WIH JOJDKEH ObUI 3HATh O
HECOTIaCHH JIPYTrOro CyIpyra Ha JaHHbIE AeHCTBUS®,

Kak 3akpemieno B . 3 cr. 35 CK P®, B Tex ciayyasx, Korga npeamMeTom
CHEJIKH SIBJISIETCS HEJBUKMMOE UMYILECTBO, CYNPYTy, YUYaCTBYIOIIEMY B CIEJIKE,
HEOOXOMMO HOTApUAIBbHO YJIOCTOBEPEHHOE Ccorylacue JApyroro cympyra. B
Cillydae HECOONIOACHHUS JTaHHOTO TpeOOBaHUs 3aKOHOJATENbCTBA, TIPAKIAHWUH
BIIpaBE B  CyJIeOHOM  MOpSAKE  MPU3HATh  COBEPILIEHHYIO  CHENKY
HeJEHUCTBUTENbHOM. OOpaTUTBCA B CyJ OH MOXET B TEUEHHE OJHOTO Toja C
MOMEHTA, KaK €My CTaJl0 U3BECTHO, WM OH JOJDKEH ObUI y3HAaTh O TOM, YTO €ro
paBo ObLIO HAPYILEHO.

B mpaBoBo#l nmuTeparype BBIIEISIETCS MOMEHT Hayana JACHCTBUSA PEKUMa
o011eli COBMECTHON COOCTBEHHOCTH CYMNPYTroB. TakKMM MOMEHTOM MOXET OBITh
MOMEHT MOCTYIUIEHUS B COOCTBEHHOCTh CYNpyra UMYIIECTBa JUOO JIEHEKHBIX
CpPEeICTB, a TakXe MOMEHT BO3HUKHOBEHMsSI NpaBa COOCTBEHHOCTH OO0OMX
CYNPYTOB WJIM OJTHOTO U3 HUX.

[log peiicTBME MAAHHOTO peXuUMa TMOAMNAAAET Kak JBHXKUMOE, TaK H
HEJBUKUMOE UMYIIIECTBO, TAKUM 00pa3oM, K HEMY, B COOTBETCTBHUHU CO II. 2 CT. 34
CK PO, GyaeT oTHECEHBI:

- cBa/IeOHbIE MOJAPKHU, TOJAPEHHBIE 000UM CYIIpyraM;

- JI0XOJIbI, TIOJTYYEHHBIC CYPYTOM WJIM OOOMMU CYIIpyraMu B Mmepuoj Opaka
(K HUM OTHOCATCS TIOXOAbI OT TPYAOBOM U MPEINIPUHUMATEIBCKOMN IETAILHOCTH);

- JI0XOJIbl, KOTOpbIE MOJIYYEHBl CYNpPYraMu BCJIEJICTBHE HCIOJb30BaHUS

MMYILIECTBA;

8 AincrapxoB B. CriopHasi HeJIBMKUMOCTb ObIBIIMX cynpyros // XKunuiuoe npaso. 2014. N 4. C. 50.
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- IPEANpPUATUS U BCE JBIXKHUMOE U HEJABUKMMOE UMYIIECTBO, CBSI3AHHOE C
HUMU;

- 0AHKOBCKHE BKJIAIbI;

- LICHHbIE OyMaru;

- IEHCUU U COIANIbHBIC TOCOOUS;

- 1au;

- JICHE)XHbIE CPEJICTBA, HE MMEIOIIME IEJIeBOr0 Ha3HaueHHs (K MpUMEpY,
JICHEKHBIE CPEJICTBA, MOTyUYEHHbIE 32 IPHYMHEHUE BPEIa KU3HU U 310pOBbI0)’.

Cornacno ct. 36 CK P®, paznenbHbIM UMYIIECTBOM KaKJI0I0 U3 CYyNPYIroB
ABJSIETCA TO HMMYILIECTBO, KOTOPOE NPHUHAIEKAIO CYHNPYTY 10 3aKIIOUCHUS
Opaka, MOJYy4YEHO CYNpPyroM B Mepuoj Opaka IO HACJIEACTBY, IMOCPEICTBOM
3aKJIIOUCHUST JIOTOBOpA JapeHus Ju00 MHOM O0€e3BO3ME3IHOM crenku. Takxke B
YUCJIO Pa3[eIbHOIO0 MMYIIECTBA CYNPYrOoB BXOJIUT HCKIIOUYUTEIBHOE IMPABO Ha
PE3yIbTAT HHTEIUIEKTYAIbHOM IEATENLHOCTU OQHOTO U3 CynpyrosLo,

Cnenyet 3aMeTuTh, 4TO, M3MEHEHUSIMU B CT. 37 CK PO u B 1. 2 cT. 256 I'K
P® ot 30.12.2015 roma 3akpermyieHo, 4TO pa3faeibHOE UMYIIECTBO KAXKIOTO W3
CYNpPYTrOB MOXET OBbITh MPU3HAHO CYJIOM IMOUICKALIUM pa3/iesly, KAk COBMECTHO
HaXXUTOE, B TE€X CIy4asX, KOrJa €ro CTOUMOCTb YBEJIMUMBAETCS, BCIEACTBUE TOTO,
YTO APYroMl Cympyr IpPOM3BEN CYIIECTBEHHBIM BKJIAJ B Hero. To ecTe, eciu
CYyIPYyroOW IOJIYYEH 0 AOTOBOPY JAPECHUS NAYHBIM y4aCTOK U KUJIOW JOM, TO 3TO
ABIIIETCSL €€ pa3fesibHOM cOOCTBEHHOCThIO. Eciin jke Cymnpyr BIIOXKHUT B JaHHOE
UMYILECTBO JICHEKHBIE CPEICTBA, U OCYIIECTBUT €r0 KanuTalbHBIA PEMOHT, B
pe3ynbTaTe Yero yBEIMYUTCS PHIHOYHAST CTOMMOCTh UMYINECTBA, TO OHO OyaeT
CUMTATBhCSI COBMECTHBIM MMYLIECTBOM CYNpPYroB U OyAeT MOAJekaTh paslieny B

Clly4yae pacTop>KeHHs Opaka.

mames /1. Bosmesnble caennku Mexry cynpyramu / D)XK-FOpuct. 2013. N 20. C. 16.

Borganosa U.C. IIpaBoBoii pexuM 1oX0/a, HOIy4aeMOro B HepUO/ Opaka OJHHAM M3 CyIPYrOB OT UCIOJIb30BAHHUS
MpUHAAJICKAIEro eMy umymiectsa // Ansokat. 2015. N 5. C. 11.
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Cormacio n. 4 cr. 38 CK PO, cyn BhnpaBe Npu3HaTh pa3AeiibHBIM TO
UMYILECTBO CYIPYTroB, KOTOpPOE ObUIO MPUOOPETEHO CYNpyramMu B TOT MEPHUO]L
BPEMEHH, KOTJa OHH MPEKPAaTUIN COBMECTHOE MPOXUBAHUE IO (PaKTUUECKOTO
pacTopxeHuss Opaka. 37ech, BaXKHBIM SIBJIIIETCSI HMMEHHO IpEKpalleHHUe
COBMECTHOTO MPOXKUBAHUSA U KETaHUs B JAJIbHEHUIIIEM PacTOPTHYTh Opak.

OOmiasi coBMecTHass COOCTBEHHOCTh HE BO3HHUKACT MEXAY TEMH
rpakJaHaMu, KOTOpbIE HE COCTOAT B oduiuaibHoM Opake. OpHako 3TO He
O3HA4YaeT TOro, YTO JaHHbIE OTHOIICHHs, HE OYIyT peryJupoBaThCs
3akoHOomarenbCcTBOM. HMx perymupyer ['paxnanckuii koaexkc P®. Ecmm xe
rpaXJaHe COCTOST B OQUIMAIBLHOM Opake, 3aperuCTpUpPOBAHHOM OpraHaMH
3AI'C, TO 1aHHBIE OTHOLIECHUS PETYIUPYIOTCA Kak I'paxknanckum konexcoM P,
tak 1 CeMelHbIM KOiekcoM PDLL.

Tax xe uMmymiecTBo He OyAeT MPU3HAHO COBMECTHONW COOCTBEHHOCTHIO, B
ciIydasix, Korja Opak nmpu3HaH HEJEeHCTBUTEIbHBIM. DTO IPOUCXOJIUT, KOTJA MpU
3aKIIOYEHUU Opaka ObUIM HE COOJIOJEHBI YCJIOBHS, MPSIMO TMPOMHCAHHBIC B
3akoHomarenscTBe P®. [log naHHBIMU YCHOBHUSIMH TIOHUMAETCA JTOCTHUKEHUE
cynpyrami OpayHOro BO3pacTa M JOOPOBOJIBHOE M B3aUMHOE >KEJIaHHE
3aKJIIOYEHUS Opaka.

K 4ynciy cOBMECTHO Ha)XXKUTOrO MMYILIECTBA HM B KOEM cllydyae He Oynaer
OTHOCHUTCS MMYILIECTBO, ompeaeneHHoe B m. 5 cr. c¢r. 38 CK P®. K Takomy
MMYILECTBY OTHOCSITCSI JICHE)KHbIE CPEJCTBA, KOTOPhIE BHECEHbI Ha O0aHKOBCKHIA
CYeT OOILEero HECOBEPIICHHOJETHEr0 PeOEHKa, a TAKKe BEIIM, TPUOOpPETEHHbIC
JUIS KCTIOJIb30BAaHUS HECOBEPUICHHOJIETHUM PEOCHKOM.

[Ipu pa3pene COBMECTHO HAXKUTOTO HMMYIIECTBO Ka)KIOMY BBIACISIETCS
npuHaiexkamas emy npoida. CormacHo cr. 39 CK P®, pazmen umyliecTBa
IIPOMCXOJNUT B PABHBIX JOJAX, €CIIM MHOE HE MPERyCMOTPEHO 3aKkoHOM. Cyn

MOYET YBEJIMYUTh pa3Mep MI0JM OJHOIO M3 CYNPYroB, B Ciydae psiga MPUYHKH.

MKapxosa O. Tlo 3akoHy nim no crpasemmsocti? // DK-I0puct. 2014. N 32. C. 4.
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Hanpumep, eciv ¢ OIHMM U3 CYIIPYrOB OCTAETCS HECOBEPIIECHHOJIETHHI PEOEHOK.
Tak »e, IO OJHOTO CYIIPYra MOT'YT YMEHBIIMTE B IIOJIB3Y APYroro, B CIydasx,
KOrJa TOT 3JI0yHOTPeOsSeT CIUPTHBIMU HAIIUTKAMH MM HAPKOTUYECKUMU
cpencTBamul?,

Takum 00pa3oM, 3aKOHOATENb B PAMKaX YCTAHOBIICHHS 3aKOHHOTO PEKMMa
COOCTBEHHOCTH CYIIPYrOB YKa3hIBAacT, KAKAUM OOpAa30M HMYIIECTBEHHLIE IIPaBa
IpU pasBoje OyIyT paclpelneiaThcs MEKIY CyIpyrami. Takke 3aKOHOAATEIb

YCTAaHABJIIMBACT IICPCUCHb HMYIICCTBA, HC IIOAJICKAIIICTO pasaciy B Clydac

pacTtop)keHus Opaka.

1.3 Oco0eHHOCTH T0TOBOPHOTO Pe:KMMa UMYIIECTBA CYNIPYIoOB

[Tocne Toro, kak B I'paxkmanckom konekce P mosiBuiack HopMa O TOM, 4TO
pPeXKUM HMMYIECTBA MOXKET OBITh OMNpPENENieH CYNPYKECKUM COTJIAIlleHUEM,
MOSIBIJIACh BO3MOKHOCTh 3aKJIIOUEHUsI OpadHbIX AOroBOpoB. OpHAKO, OpauHbIN
JIOTOBOP SIBJISIETCSl OYEHb CHEIU(PUYSCKUM TOKYMEHTOM M JO MOMEHTa, KOra
noApoOHbIE TpaBWJia €ro cocrabieHuss He Bouuin B CemeitHblil kojekc PO,
UCIIOJIb30BAaHUE €ro B  CEMEWHBIX  MPABOOTHOLIEHUSAX  ObUIO  KpaiHe
3aTpyaHUTENbHBIM. Ha ceromnsmuuii neHs B 1. 8 CemeitHoro kojekca PO
3aKperyieHbl TpaBUJIa COCTABJICHUS OpayHOTO COIJIAlIeHUsl, €ro CTPYKTYypa,
COZIepKaHHe U MOPSIOK MPABOBOrO PETYyIMPOBAHUSA OTHOUIEHUN, YCTAHOBJICHHBIX
TaKUM COTJIAIICHUEM.

B cootBerctBum co ct. 40 CK P®, OpauHblii 1OroBOp — 3TO COTJaIlIeHUE
CYNpyroB WJM JIMIl, BCTyHarommx B Opak 00 WMYIIECTBEHHBIX TMpaBax U
00s13aHHOCTSIX B MepuoJ1 Opaka, a Tak ke MOocjae BO3MOKHOTO €r0 pacTOP>KEHUS.

Hns Opaunoro poroBopa, cormacHo 1. 2 cT. 41 CK P®, ob6s3arenpHa

NUCbMEHHasi popMa U HoTapuaiabHOE yaocTtoBepeHue. OH MOXKET ObITh 3aKITI0UYCH

12Capennen JI.b. 3aKOHHBIH PEXKUM HEABHKAMOTO HMYIIECTBA CYNPYTOB: KOJIM3UN MEXK/LY 3apeTHCTPHPOBAHHBIMHU
u akrryeckumu npasamu // Poccuiickas roctuumst. 2014. N 5. C. 16.
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10 pakTuyeckoi peructparuu Opaka B opranax 3AI'C. B Takux ciydasx OpaqabIi
JIOTOBOP BCTyMaeT B 3aKOHHYK CHJIYy B MOMEHT pErucTpanud OpadHbIX
oTHomIeHUH. Tak jke corjamieHre MOXKET OBITh 3aKIIOYEHO B JIFOOOW TEepHUOJ
Opaka, W BCTYNHTh B 3aKOHHYIO CHJIy HE3aMeJIUTENIbHO. Bce »Tu mpasuia
ykazanbl B c. 41 CK P® u ux HecoOmiroJieHHE BeIeT K HEICHCTBUTEILHOCTU
JIOrOBOpA.

CyOBbeKkTaMu JaHHOTO JOrOBOpa MOTYT OBITH TOJIBKO CYIPYTH, a 3TO
O3HAYaeT, YTO JaHHbBIC JUIA JOJKHBI JIOCTUYL OpauyHOTO BO3pacrta. Takke CTOUT
OTMETUTh, UTO OpavHblii JOTOBOP MOTYT 3aKJIF0YaTh HECOBEPIICHHOJIETHHUE JIUIIA,
MPOIEAIINE MPOLEAYPY dIMaHCUMAIIUM, TIOCIE KOTOpoH, coriacHo cT. 27 I'K PO,
SIBIISTIOTCSI TIOJTHOCTBIO JIE€CITOCOOHBIMU .

BbpauHoe cornaiiieHue peryiupyeT npaBa U 00sI3aHHOCTH TOJBKO CYIPYTOB U
HE JIOJDKHO 3aTparuBaTh TPETHUX JIMI], HAIpuMep, AeTeil. OCHOBHBIM 3JEMEHTOM
JIOTOBOpA SIBJISIETCSA €r0 00BEKT, @ UMEHHO — UMYIIIECTBO CYIIPYTOB U ONPEICIICHHUE
MPAaBOBOIO pEXHMa CYNPYKECKOTO0 HMYyIIecTBA. Pexum, onpeneseHHbIN
CYyNPY»XECKUM  COIJIAIICHWEM, HOCHUT Ha3BaHHE JIOTOBOPHOTO  peXuma
CYNpY’KeCcKOro umyuiecraals,

B n. 3 ct. 42 CK P® 3akperuieHo, 4To OpavyHOE COTJIAIICHHE HE MOXKET
OTpaHUYMBATh JI€ECIIOCOOHOCTh U MPABOCHOCOOHOCTh CYNPYTOB, a TaK KE MOXKET
CTaBUTh OJHOTO U3 CYNPYroB B KpallHE HEMPUATHOEC UMYLIECTBEHHOE MOJIOKEHUE.
B npotuBHOM ciyuyae cynpyr, mpaBa KOTOPOTO ObUIM HapyIICHBI, UMEET MPaBO B
Cy1eOHOM TIOpsIIKE TPU3HATh JIaHHBIA JIOKYMEHT OCIHOPHMOM CIEIKOH, 4YTO

MOBJICYET 32 COOOM HEJEHCTBUTEILHOCTh COOTBETCTBYIOIIETO IOTOBOPA.

Bllgerkor A.C. BpauHblii 10roBop Kak NpaBOBOH MHCTPYMEHT MPABO3ALIMTHON JEATEJIBHOCTH HoTapuata //
Cospemennoe nipaso. 2015. N 10. C. 72.

1Kopnayxos E. Bpaunsiii 1orosop. UTo BaXHO 3HATh TIpH ero 3akirouenun // FOpucT cnemmt Ha momoms. 2014. N
4.C. 26.
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BHecTH HM3MEHEHUs WM PACTOPrHYTh OpayHbld JTOTOBOP IO COTJIAIICHHUIO
Cynpyros, corsiacHo 1. 1 ct. 43 CK P®, MmoxHo B mr060€e Bpemst. JlJist 3TOro Tak e
peIyCcMOTpEeHa MUCbMEHHas (hopMa JOroBOpa ¢ HOTAPHAIBHBIM YJIOCTOBEPCHHEM.
OTka3aTbCs OT HCIIOJIHEHHSI YCIOBUM OpadyHOro J0roBOopa B OJHOCTOPOHHEM
MOPSIAKE HEBO3MOXKHO.

3a HCKIIOUEeHHEM OOS3aHHOCTEH, KOTOpBIE MPEIyCMOTPEHBI CYNPY>KECKUM
COTJIAlICHMEM Ha TEPHUOJ] PacTOp>KEHUs Opaka, OCTaJIbHbIE MPEKPAIAIOT CBOE
JIENCTBUE C MOMEHTA PEerucTpaluu npekpaiieHus opaka. O6 3TOM TOBOPUTCS B II.
3 cr. 43 CK PO.

3akoHO/IaTeh MPElyCMaTPUBAET, YTO €ClIU OpayHbIi JOTOBOP, KaK U JII0O0H
JIPYrol JOKYMEHT, HapyIlaeT KOHCTUTYLIMOHHBIE MIpaBa U CBOOObI YEIIOBEKA, €TI0
MO>KHO TPHU3HATh OCIHOPUMBIM W HENECUCTBUTENIBbHBIM. 371€Ch TJIAaBHBIM 00pa3zom
Oynet aeiictBoBaTh 1. 2 cT. 166 'K PD, koTopas oxpaHsieT 3aKOHHbIE UHTEPECHI
IpaKJaH IPHU YYacTHH B CEJIKaX.

Kak yxe 0b110 cKka3aHo, OpayHblii IOTOBOP MPU3BAaH PETYIUPOBATH MPABOBOM
peXUM HMMyLIecTBa cynpyroB. Ho He ciemyer 3a0biBaTh elle TakoM (akT Kak
cMepTh. B ciyyae cMepTH OJJHOTO U3 CYIPYroB BO3HUKAET BONPOC, KTO U B KAKUX
noyigx OyneT HaclenoBaTh MpUHAJIekKAIee eMy MpH JKH3HU UMYIIecTBO. Ecnu
MEXIy Cynpyramu ObLI 3aKJIFOUeH OpadHblii JOTOBOpP, TO 3TO CYLIECTBEHHO BCE
menser. Ilpu 3aknrodeHun, MO0 TOCIEAYIONIEM BHECEHWHM W3MEHEHUA U
JOTIONTHEHUH B OpavHbIi JOTOBOP, CYNIPYTH BIIPaBE ONPEACIUTh, OYIET U PEeKUM
MMYIIECTBA, TPEAYCMOTPEHHBIA TOTOBOPOM, MPOJIOHTUPOBAH U B CIIy4ae CMEPTHU
OJIHOTO U3 CynpyroB. JJaHHBIN MyHKT, IPU €r0 HAJIMYUU, IPOMKUCHIBAETCSA B TEKCTE
JIOTOBODA.

[Ipu OTKpBITHM HACIEACTBEHHOTO JI€ja OAHUM M3 MEPBbIX BOZHUKAET BOMPOC
O HacIIEJICTBEHHOI Macce. B HacencTBEHHYI0 MacCy BXOAUT UMYLIECTBO, KOTOPOE
IIPU JKU3HU ABJISIIOCH COOCTBEHHOCTBIO TpakJaHuHa. B ciywasx, korjga OpayHbiid

JIOTOBOP HE 3aKJIIOYaNiCsA, JCHCTBYET PEXHM COBMECTHOW COOCTBEHHOCTH
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CYNIPYTOB, TA€ OT KaXA0ro oObEKTa HAXXUTOTO B Opake Cynpyry HpHHAIJIEKHUT
nosioBuHa. Ha naHHy10 MOJOBHHY NMEPEXUBIIUN CYNPYT MOIY4YaeT CBUIETEICTBO
O MpaBe COOCTBEHHOCTH, a B HACJIEJICTBEHHYIO MacCy MOMIET TOJIBKO Ta MOJOBUHA,
KOTOpast MPUHAJIEKaIa HENOCPEACTBEHHO YMEPLIEMY CYIIPYTY.

[Tpu Hamuyuu OpavyHOro JOTOBOpa, KOTOPBIM 3aKpeIuIsieT OMNPEIECIIEHHOE
MMYILECTBO, HAIPUMEP, KUJIOE IMOMEUIEHUE, TOJBKO 3a OJHHUM W3 CYIPYIOB,
NEPEKUBLIEMY CYNpPYTy HE BblAeNdeTca MojoBUHA. ClieoBaTEIbHO, BCE JKUIIOE
IIOMEIIICHKE MOIAJAeT B HACIEACTBEHHYIO MACCy U JEJIUTCA MEKIY HACIECIHUKAMU
10 3aKoHy™>,

KoneuHo, mnepexuBlIeMy CYINPYry BBITOJHEE, €CIU OpadHbIil J0roBOp
IpeKpaliaeT CBOe ACHCTBME B MOMEHT CMEPTH CYIpyra, Tak KaK OH, TaKuM
o0pa3oM, CMOKET IPETEHI0BAaTh HAa OOJBIIYIO0 100 uMyniecTtBa. Ho Tak ke, He
clieyeT 3a0bIBaTh U O TOM, YTO I'Pa)KAaHUH UMEET IPaBO HANKCATh 3aBEIIAHUE, B
CHJIy KOTOpPOIO, HallpuMep, 3aBEIIAET CBOIO JIONIO CYNPYTy, peOEHKY, TPEThEMY
auiy. OHO Tak ke OyleT MMETh CUILy, U YYUTBIBAThCS MPH Bblaue HACIEICTBA
HACJIETHUKAM.

371eCch MOXKHO pPacCMOTPETh MPOCTOM mpumep. ['paxkaanuH M. mpoxun co
CBOEH xeHou 12 neT, mocie 4ero OHM pacTopriu Opak. ¥ HHUX ecTh pedeHok 11
aer. Y rpaxnganmHa M. Obul 3akiioueH BTOpod Opak. C HOBOW cymnpyrou
COCTaBJieH OpauHblii JOrOBOp, B KOTOPOM IPOMHCAaHO, YTO B JaHHOM Opake
NEHCTBYET peXHUM pa3lesibHOMl COOCTBEHHOCTH CyNpyroB. Tak ke, B JaHHOM
JIOTOBOPE YCTAHOBJIEHO, YTO PEXKUM Pa3/IeIbHONM COOCTBEHHOCTH COXPAHHUTCS U B
cllyuae CMEpTH OAHOro H3 cynpyroB. Takum o0pa3oMm, Bce HMMYIIECTBO,
npUHaAIexKaniee rpakaaHiHy M. Ha MOMEHT CMepTH, OyAeT JAEeNUThCS B PaBHBIX
JIOJIIX MEXAY BCEMH €ro HAcleTHUKAMH, TO €CTh peOEHKOM OT MepBOro Opaxa,

BTOPOH CYIpyroii, peOeHKoM oT BTOporo Opaka. ['paxkmanuH M., KOTOPBIi jKenaeT

153akuposa C.A. OcoGeHHOCTH TIPABOBOTO PETYJIMPOBaHUs OpPavHOro npasooTHoueHus / Bnacts 3akona. 2015. N
4.C. 127.
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OOJBIIYI0 YacThb CBOEr0 MMYILIECTBA OCTaBUTh BO BTOPOM CEMBE, COCTABISET
3aBEIIaHKNE, B KOTOPOM 3aBEIacT MMYILECTBO, IPHUHAJIEKAIIEE EMY Ha MOMEHT
ero cMepTH cBoeMy peOeHKy OT BToporo Opaka. Ho 3mece, cimemyer oOpaTHTh
BHUMAaHHE, YTO B Cllydae CMEPTU IpakaaHuHa M. 0 JOCTHKEHUS €ro NEPBBIM
PEOEHKOM COBEPILIEHHOJIETHETO BO3pacTa, a UMEHHO 18 jieT, peOeHOK UMEET MpaBo
BMEIIAThCsl B 3aBELIaHUE W MOTPEOOBaTh MPHHAJICKAIIYI0O €My O00s3aTeNbHYIO
JIOJIIO 110 3aKOHY. MOXET BMeIaThCsl, HO HE 00513aH, TaK Kak He CJeyeT 3a0bIBaTh,
YTO BCTYIUIEHHE B HACJEACTBO — 3TO MPABO, a HE 0043aHHOCTh. To ke clenyeT u3
3aKOHa B CJy4yae, €ciau pPEeOCHOK MMEET WHBAIUIAHOCTb, JIMOO HAXOOUTCS Ha
MOJIHOM MaTepHalibHOM OOecreueHU! rpaxkjaHuHa M.

OpnHako, Mpyu BHUMATEIBHOM NpoYTeHMH CEMEUHOTO KOAEKCAa, a UMEHHO CT.
40 CK P®, MOXHO 3aMeTUTh, 4YTO OpayHbId JOTOBOpP OIPEACISIECT PEKUM
COOCTBEHHOCTH CYNpPYTOB B NEPUOJ X Opaka U B Cllyyae ero mpekpameHus. A Tak
xe B cT. 43 CK P®, roBopurcsa 0 TOM, YTO COTJIAILIEHHE MEXAY CYNpyramu
IPEKpPaTUT CBOE JCWCTBUE B MOMEHT pacTop:keHus: Opaka. B 3akoHogaTrenscTBe He
3aKpEIUIEH MMYHKT O TOM, KaK U3MEHUTCS TOTOBOPHOW PEKHUM UMYILIECTB CYIIPYTOB,
B CJIy4ae CMEpPTH OJHOTO M3 HUX. Kak Mmokas3pIBaeT MpakTuka, JeHCTBUE OpayHOro
JI0TOBOPa MPOJIJIEBAIOT .

Takum 00pa3om, JOrOBOPHOM peKUM UMYIIECTBA CYNPYIOB YCTaHABIUBACTCS
OpauyHbIM CcOIJIAlIeHWEM. B [aHHOM COTJallleHuu CYHOpYT'H CaMOCTOSITENIbHO
OTIPEIEISIIOT 00BEM HMYIIECTBEHHBIX MPaB U O0S3aHHOCTEW Ha Mepuoja Opaka u

nocIeOpavHbIi MIEPUOJT B CIIy4ae ero PaCTOPIKEHHUSI.

¥lnankosckas E.M. CeMeliHbIN 0TOBOp KaK OCHOBAaHME W3MEHEHHs 3aKOHHOTO PEXMMa MMYIIECTBA CYNPYroB //
Bectnux ITepmckoro ynusepcurera. FOpunnueckue Hayku. 2014. N 3. C. 118.
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I'nasa 2. Cnioco0bl pa3pemnieHnnsi ClIOPOB MPU pa3jiesie UMylIecTBa
CyNnpyros
2.1 Pa3penieHue ClIOPOB MyTeM COCTABJIeHHsI OPAYHOI0 10T0BOPa

Paznen umyiecTBa MOKET OBITh TPOU3BEIICH IO JKEIIAHUIO JTI0OOTO CYIPyTa,
KaK TIpU pacTopKeHUU Opaka, Tak W B mepuoj Opaka. Hampumep, mmyiecTBo
MOXET TOABEPTHYTHCSA pa3feiny B Tepuoj Opaka il TOTO, YTOOBI JCHCTBUS
KPEIUTOPOB 3aTparvBajd HEMOCPEICTBEHHO JOJDKHMKA M B3bICKaHHE HE OBLIO
oOpamieHo Ha umyniecTBoO ero cynpyra. CoOTBETCTBYIOIIEEe IOJIOKECHHE
3akpemieHo cT. 38 CK PO.

CornacHo 3akoHomaTenbCcTBY Poccuiickoit denepanun, OpadHbIi JOTOBOP
COCTaBJISIETCS] B TUCbMEHHON (POpME U MOJJIEKUT 00s3aTEILHOMY HOTApUATILHOMY
YIAOCTOBEPEHUIO. HecoOmonenue JAHHBIX MIPEINUCAHNN BJICUET
HEJICHCTBUTEIBLHOCTh JTAHHOrO corameHus. ClenoBaTelbHO, HE Myl POJib B
COBEpIICHUU JAHHOTO JCHUCTBUS WIpaeT HoTapuyc. Ha Hero Bo3nokeHa
00s13aHHOCTh Pa3bSCHEHUS TOCIEJCTBUN 3aKIIOUCHUS JAHHOTO COTJAIICHHS, a
TAKK€ KOHTPOJIb 3a 3aKOHHOCTBIO paszfeia HUMYIIECTBA. bpauyHblii 10OTOBOP
rpakJiaHe MOTYT 3aKJIIOUYUTh, KaK B Mepuoj Opaka, Tak U J0 ero (hakTUYeCKou
peructpanuu B opranax 3AI'C.

BbpauHblii 7OroBOp COCOOEH M3MEHUTh PEXUM COBMECTHOM COOCTBEHHOCTH
CYNpYTroB Ha BCE UMYIIECTBO, HAXKUTOE B MEPHOJI Opaka, MO0 HA ONpPE/IETCHHYIO
€ro 4actb. /[aHHBIM TIOTOBOP SIBJIIETCA TapaHTOM TOTO, YTO MPaBa HU OJHOTO U3
CynpyroB He OyayT HapylleHbl. bpauHblii IOTOBOp MOXKET BKJIIOYATh B CEOS yKe
MMEIOLIECECS HMYIIECTBO, a TaK € HUMYIIECTBO, KOTOPOE CYINPYrd TOJBKO
IJIAHUPYIOT MPOOPECTH WM BO3MOXKHO MNpUOOpeTyT B Oyaymiem. bpadnoe
COIJIAIIEHUE SIBJISIETCS JOKYMEHTOM, KOTOPBIM pEryIupyeT HMYIIECCTBEHHbBIC
OTHOWIEHHUsI CynpyroB. Bce BHECEHHBIE B HErO 3allpeThl, MPUHIMUIIBI U IIPOYHUE
MyHKTBI, KOTOpbIE HE HWMEIT OTHONIEHHUS K HUMYILIECTBY, SBJISIOTCA

HEJIEUCTBUTEIHLHBIMA U HE UMEIOT 3aKOHHOM CUJIBI.
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Hotapuyc B 00s3aTebHOM MOPSAKE Pa3bSICHAET CTOPOHAM TaKWE€ HOPMBI,
KaK:

- cT. 256 'K PO, xoropas 3akperiier coOOi pekum oOIIel COBMECTHOM
COOCTBEHHOCTH CYMPYTOB B TE€X CIIy4asX, €CJIU MHOE HE YCTAHOBJIICHO OpayHBIM
COTJIallICHUEM;

- ct. ct. 40, 41, 42 CK P®, xotopas BKIOYaeT B cebsi ompeneneHue,
3HAYCHHUE U cojiepKaHue OpayHoro JI0TOBOPa;

- T. 41 CK P® pa3pscHseT, ¢ Kakoro MOMEHTa COCTaBJICHHBIA OpauHbII
JIOTOBOP BCTYIAET B 3aKOHHYIO CUJTY;

- ¢T. 42 CK P® 3akpemiser coboii copepxanue OpayHOro 10roBopa;

- ¢cT. 43 CK PO, kotopas omnpenenser yciaoBUs BHECEHUS W3MEHEHUU H
PaCTOPKEHUS COTJIAIICHHUS;

- cT. 44 CK P®, B KOTOpOIl copepKaThCs YCIOBUSA MPHU3HAHUS OpavyHOTO
J0roBOpa HeAeHCTBUTENBHEIM Y.

TekcT poroBopa COCTaBIISIETCS HOTApUyCOM IIPU YYacCTUU CYIPYTOB U
MPOMUCKHIBAETCS SICHO U Y€TKO, 0€3 BO3MOXXHOCTH TPAKTOBATh (hpasy B HECKOJIBKUX
pa3HBIX CMbICTaX. B TekcTe 00s3aTeIbHO YKa3bIBAIOTCSA JAHHBIE KaXJIOTO U3
CYIIpYTOB.

bpauHblii 1OTOBOp MOJMUCHIBACTCS KaXIbIM M3 CYINPYroB JIMYHO, MOCIE
BHUMATEJIBbHOIO MPOYTEHHUS COTJIALICHHs, B MPHUCYTCTBUU HOoTapuyca. HoTtapuyc
3aBepsieT JOTOBOP YAOCTOBEPUTENIBHOW HAAMHUCHIO, HAMMEHOBAHUEM JOJIKHOCTH,
CBOEH KpaTKOM MOAMMUCHIO U TepOOBOM MeYaThio, TEM CaAMbIM YIOCTOBEPSET CACIKY
U €€ MPaBOBBIE MOCIEACTBUS B COOTBETCTBUU ¢ D3 «OCHOBBI 3aKOHO/IATEIHCTBA
Poccwuiickoii denepannu o Hotapuare»'s,

Hotapuyc u pabOTHUKM HOTapHaJIbHOM KOHTOPBI JOJIKHBI COXPAHAThH

YMurpommna O.B., Uenypnas K.A. Yuactue HOoTapuyca B 0(OPMIEHHH BbIIEIEHUS CYNPYKECKOi 01U U 0TKa3a
OT Hee Npu HacnenoBanuu umyinecrsa / Horapuyc. 2015. N 1. C. 24 - 27.

8CepebpsikoBa A.A. CHOpHBIE BOMPOCHI OMPEIETEHHs MpaBa COOCTBEHHOCTH HAa HMMYIIECTBO CYymNpyros //
Hotapuyc. 2014. N 6. C. 18.
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CBEJCHMS, KOTOpbIE CTald HM3BECTHBI MM B TpOIECCe 3aKIIOYCHHUs OpavyHOro
JIOTOBOpa B TailiHe, coryacHo cT. 5 «OCHOB 3akoHoAaTenbcTBa PO 0 HOTapuarey,
KOTOpas 3ampelacT HOTapuyCy M €ro COTPYyAHMKAM pas3[iiallaTb CBEICHMS,
orjamarb JOKYMEHTBI, KOTOPHIE CTAJIM UM HM3BECTHBI B CBA3M C COBEPIICHUEM
HOTapUAJIbHBIX JEUCTBUM.

B cootBerctBuM co ct. 46 CK P® cynpyru 00s3aHbl YBEIOMISITH CBOMX
KPEIUTOPOB O 3aKIIOYEHUU, U3MEHEHUU WM PACTOP>KEHUU OpayHOTO JOroBOpa.
VYKka3zaHHasg HOpMa 3allMINAET B JAHHOM CIIy4ae MHTEPECHI KPEIUTOPOB, TaK Kak
OpaYHbIii IOrOBOP, 3aTParuBaeT u ux=>,

W3MeHeHns B TEKCT OpauyHOro J10roBOpa Mo COMVIAIEHUI0 CTOPOH MOTYT OBITh
BHECEHBI B J11000€ BpeMs. BO3MOXKHO Kak BHECEHHME OTOBOPOK B OIPECIICHHbBIE
IIYHKTHI, TaK U MOJHOE UX UCKITIOUEHUE.

['paxknane MOryT pacTOpPrHyTh OpadHbIii J0roBOp B JIFOOOM MOMEHT IO
COrJallleHHI0 CTOpoH. Tak ke, JUisi U3MEHEHHs] OpayHOro JOrOBOPA IMOJIHOCTHEO
160 B 4acTu CTOPOHBI MOTYT oOpaTuThCs B Cy..
OOs3aTenbCcTBA CTOPOH MpEKpallaloTcsd NpH  PacTOPKEHUH  JOTOBOpa IO
COTJIAIIEHUIO CTOPOH C MOMEHTAa HOTapUaJIbHOIO YIOCTOBEPEHHUs, a IpHU
pPacCTOpPKEHUU JOTOBOpA IO PELIECHUIO CyJa — C MOMEHTA BCTYIUICHUS PEUICHUS B
3aKOHHYIO CHITY.

Cyn MOXeT Mpu3HaTh OpadyHbIi JOTOBOP HEAEHCTBUTENBHBIM MOJTHOCTHIO WU
B YAaCTH HA OCHOBAHUAX MNPEAYCMOTPEHHBIM [ pakmaHCckuM kojekcoM P®
IPaXKJaHCKO-TIPABOBBIX CHEJIOK. DTO MOXET OBITh COBEPUICHO MO TPEOOBAHMIO
OJTHOTO U3 CYNPYTOB, €CJIM JaHHBIA OpauHbIil JOTOBOP CTABUT JJAHHOTO CYNpyra B
HEOIAronpusITHOE MOJIOKEHUE.

B ct. 168 'K P® npenycMOTpeHBl YCIOBHASI HECOOTBETCTBUS 3aKIIFOUEHHOIO

JO0TOBOpa TpeOOBaHUSAM 3aKkoHA. Tak OpayHbBIl JOTOBOp OYIET CUMTATHCA

¥lMoranosa H.B. bpaunslii 10roBop: MHPOPMAIMOHHOE 0OECTIEYEHNE UHTEPECOB KPEMTOPOB M MHBIX TPETHUX JIHI]
// Poccuiickuii topuanyaeckuii xypHai. 2013. N 5. C. 156.
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HEJCUCTBUTEIBHBIM B Cy4dae HECOOIIOJCHHUS HOTapUaIbHOW (OPMBI JOrOBOPA,
yTo TnpeaycMotrpeHo cT. 165 I'K P®D, a takke B ciiydae 3aKJIFOYEHHS JIOrOBOpa B
COCTOSIHUM 3a0iyxkaeHus, Kak 3akpemieHo cr. 178 TK P®. Ilpu »stom
3a0Ty’KJI€HUE JIOJDKHO KacaTbCsd HENOCPEACTBEHHO IpEAMETa OroBopa U OBITh
CYLIECTBEHHBIM. YUYHTBIBAETCA TO, YTO CTOPOHA HE NOHUMAJa KOPUIANYECKUX
IIOCJIEACTBUA COBEpPIIAEMOM CHENKA WIM HE 3Haja M HE MOIVIa 3HaTh
OTIPEJICTICHHBIX 00CTOSTENHCTB UMEIOIIUX I CTOPOHBI CYIIIECTBEHHOE 3HAYCHUE, U
MO/ BO3/IEUCTBUEM BCEX ATHUX (DaKTOPOB 3aKIII0Yasia JOTOBOpP.

Takxe OpauHbIil JOrOBOp OYJIET SABIATHCS HEACHCTBUTEIBHBIM B CIIy4ae €ro
3aKJIIOYEHUS] C  3aBEIOMO HEJEECIIOCOOHBIM B  CJEJICTBUHM  IICHUXUYECKOTO
pacctpoiictBa auuoM, corsacHo cr. 171 'K P®. JlelicTtBUS OT UMEHH AAHHOTO
JIMIIa MOTYT COBEPIIATHCS TOJIBKO ONEKYHOM.

bpaunsbiii noroBop OyaeT NpU3HAH HENECUCTBUTEIBHBIM B CIly4ae €ro
3aKJIIOUEHHMS T0J] IecTBMEM oOMaHa, yrpo3 WM Hacwius, coryiacHo cT. 179 I'K
P®. [Ipu sToM 0OMaH MOXET BBIpAXaThCsl KaK B JIEUCTBHH, TO €CTh COOOIIECHUE
3aBEJIOMO JIOKHBIX CBEJICHUM, TaK U B O€3[eHCTBUU, KOTJ]a CTOPOHA YMATYMBAET O
3HAYMMBIX YCIIOBUSIX COBEpPIICHUS cliesiku. Eciu OpadyHbiil JOrOBOP 3aKIIOUEH MO/
BIIUSIHUEM YTpoO3, TO HEOOXOAMMO J0Ka3aTh, UYTO JAHHBIE yTPO3bl HOCWIM HE
MPEANOJIOKUTEIbHBIN, a pealbHbIA XapaKTeP, B MPOTUBHOM CiIy4ae J0roBop OyaeT
CUMTATBhCSl  COBEPIICHHBIM  J100poBosibHO. [log  HacunmueM  moOHHUMAaeETCs
IIPOTHUBONPABHOE BO3JICMCTBUE HA BOJIO JIPYrOoro JMLA, KOTOPOE TAKKE, KaK U
yIpo3a, IEUCTBUE MOJIEKUT TOKA3bIBAHUIO.

Ecniu B goroBope oOHapyKeHbl TMPU3HAKK, KOTOPHIE JENAIOT €ro
HECOOTBETCTBYIOIIMM 3aKOHOJATEIbCTBY, TO CYyJ IPU3HAET JAaHHBIM JIOTOBOP
HUYTOKHBIM C MOMEHTA €ro NOANUCAHMWSA, WU B O3TOM CIy4a€ B OTHOUICHHH
CYNpyroB OyJeT NPUMEHEHO TNPABWIO JBYCTOPOHHEW PECTHTYIIMU, KOTOPOE
O3HAa4YaeT, YTO CTOPOHBI BO3BPAIIAIOTCA K NEPBOHAYAIBHOMY MOJIOKEHUIO U

00s13aHBI BO3BpPATUThH APYT JAPYry BCE HMMYIIECTBO, TOJYYCHHOE IO CIOPHOU
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caenke. VHbIX IOpUAMYECKHUX MOCIEICTBUN HEACHCTBUTEIbHAS CIACIKA HE HECET.
COOTBETCTBYIOIIEE MOJNOKEHUE MIPELYCMOTpeHO cT. 167 TK PO,

bpaunoe cornamenune, B coorBerctBUM co cT. 42 CK P®, npuzBaHo
PEryIMpOBATh TOJIBKO HWMYIIECTBEHHBIE OTHOIICHHS MEXIy cynpyramu. Takum
o0pa3oM, HHTEPECHI ICTeH UK KaK-ITHMO0O0 TPEThUX JIMI] HE MOTYT OBITh OTPAKEHBI U
yureHsl B foroope. Kak 3akpereno cr. 57 CK P®, Bce Bonpockl, Kacaromuecs
MHTEPECOB JIeTe, B 00s3aTEIHLHOM MOPSIIKE PEIIAIOTCS ¢ YY€TOM MHEHHUS CaMOro
pedenka. Ilpu sTOM cCyAa mnpuMeT BO BHUMaHUE MaTEpUaIbHOE IOJIOKEHUE
CYNIPYrOB, HPAaBCTBEHHBIE KAYECTBA POJUTENICH, OTHOIIEHHE PEOCHKA K KaXIOMY
u3 poautened u npouee. bosjee moapoOHBIM MepeueHb MpPaBuJl, 3aIIUIIAIOIINX
MHTEpeChl peOeHKa, npeacTasieHsl B cT. 65 CK PO.

M.B. AHTOKOJbCKas, OTHOCUT OpayHblid JOTOBOP K I'Pa)KAaHCKO-TIPABOBBIM
CAeJIKaM, YTO O3HA4aeT, 4YTO JaHHBIA JOrOBOp JOJDKEH COOTBETCTBOBATH
TpeOOBaHMAM, TMPEIBABIAEMBIM K CIE€JIKaM Takoro poja: JAeecroCOOHOCTb
CyOBEKTOB, CBOOOJIa BOJICM3BSBICHUS CTOPOH H COONIOZeHUE TpeOoBaHUM
3aKOHOJATEIbCTBA MpPH 3aKIIOYEHHH JoroBopa. HecMoTpss Ha rpaxaaHcko-
PaBOBYIO CHEUU(UKY JTAHHOTO JOrOBOpa, OH PEryjJupyercd MOMUMO HOPM
IPaKJAHCKOIO 3aKOHOJAATENIbCTBA TAaKKE€ HOPMAaMHU CEMEMHOIO 3aKOHOJATENIbCTBA
Poccun.

B.X. bapcersin cuurtaer, 4To y4uThIBasi 0COOYI0 CrielM(PUKY COIAEpKaHUS U
CyOBEKTOB TAHHOTO JIOKYMEHTa 0o0Jiee IPaBUIHLHO OBLIO OBbI BBIJICIUTH OT/EIBHBIN
BUJI CEMEHHBIX MPABOBBIX JIOKYMEHTOB, KOTOPBIE PETYIUPYIOT HEMOCPEIACTBEHHO
OTHOILIEHUSI BHYTpH ceMbU. OH OTMedaeT, YTO OpauHblil JOrOBOp UMEET 0COObIe
YepThl, MO3BOJIAIOIINE TOBOPUTH O HEM, KaK O CAMOCTOATENILHOM BUJIE 1I0TOBOPA.

MHuenus 06 0coO0M MOJOKEHUU OpavyHOTO COTJAIICHUS MPUIEPKUBAICT U

E.M. BopoxeWknH, KOTOPBIA mHCAI, 4YTO «OpayHbli JIOTOBOP MOKHO

OJTomaxnna TLA. Jl06poBOJNBHBIA pasien OOIMX JONTOB CYNPYTOB IO poccHiickoMy mpaBy // BecTHHK
rpaxaanckoro npasa. 2015. N 4. C. 43.
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paccMaTpuBaTh KakK TPaXXKIAHCKO-TIPABOBOM JIMIIb B TOW MeEpe, B KakOM OH
peryaupyer OTHOIIEHHMS, COCTaBIIAIONIME TPEIMET TIpakJIaHCKOro IpaBa:
BUJIOM3MEHSET 3aKOHHBI WJIM yCTaHaBIMBAET JOTOBOPHBIA PEKUM HMYIIECTBA
CYIIPYrOB, ONpEIeNseT InpaBa W OOSI3aHHOCTH CYIPYroB IO YIPABICHUIO H
PACHOPSDKEHUIO UX MMYILECTBOM, IMPEAyCMATPUBAET MpaBHiia pasfiesia B cllydae
pacTopxkeHusi Opaka - UWHBIMU CJIOBaMH, ONpEAEISET IMPAaBOOTHOLIEHUS
COOCTBEHHOCTHU CynpyroB. B Toi yacTu, B KOTOpOil OpayHblii IOrOBOP ONpEeseT
CEMEHHBbIE MPABOOTHOLICHUS - AIMMEHTHBIC, JTUYHBIC, - OH HE MOXKET CUHUTATHCS
IrpakIaHCKO-IIPABOBOM CHIEJIKOW. FIMEHHO B 3TOM YacTH O HEM CIEAYET TOBOPHUTH
KaK 00 0cO00M, CeMEHHO-PaBOBOM COTrIaIeHHN» 2L,

CyliecTBEHHOE OTIMYKME OpavyHOTO JAOrOBOpa OT JPYIMX BHJIOB I'Pa’KIAHCKO-
IIPaBOBBIX JIOTOBOPOB BBIPAXKAETCs €lle U B CyOBEKTHOM cocTaBe. Jljig cienok B
IpaKJaHCKOM npaBe XapaKTEepPHbI OJIHOCTOPOHHHE, JBYCTOPOHHHUE,
MHOTOCTOpPOHHUE cocTaBbl. [Ipu 3akitoueHnn OpayHOro JI0roBOpa CTOPOHAMH IO
JIOTOBOPY MOTYT OBITh TOJIBKO (DU3UYECKUE JTUIIA, IPUUEM T€, KOTOPHIX CBA3BIBAIOT
JUYHbIEe, OpayHble, OTHOIICHMS, OCHOBaHHbIE, KaK MOXHO MOJpa3yMeBaTh, Ha
JO00BU U yBaXXEHUM APYr K Jpyry. HUKTO WMHON CTOPOHON MO JaHHOU CHIeiKe
BBICTYTIUTH HE MOXKET.

[lo HamieMy MHEHHIO, ONpPEAENICHHs, KOTOpbIE MOJJIEPKUBAIOT MHEHUE 00
0Cco00i, WHIAMBUIAyaTbHON  creruduke OpadyHOro  JOroBOpa,  SIBISIOTCS
uctuHHbIMU. COCTaB JaHHOTO COTJIAIIIEHUSI 3aXBaThIBAC€T CYyryoo JUYHYIO cepy
KU3HU OOIIECTBA M OOJIbIIE MOABEPKEH PEryJIUPOBAHUIO CEMEUHBIM KOJEKCOM.
UepThl  rpaxgaHCKO-IIPABOBOTO  JOTOBOPa B  HEM  MPUCYTCTBYIOT, HO
cnenupuyeckre 0COOEHHOCTH U UHAUBUAYATBHOCTh OPauyHOTO JIOrOBOpa OT 3TOrO
HUKYJ]a HE UCUE3a€ET, a HAlPOTHB, JIUIIb OYEPKUBACTCS.

[IpousBenenublii B mepuos Opaka pasfen WMYIIECTBA, PacIpoCTpaHsSeTCs

TOJIBKO Ha WMYIIECTBO TMOJjIexkaliee pazaeny. MHoe HMyIIecTBO, HaXUTOE

ZBopoxeiikun E.M. Cemeiinnie npasootnomenus 8 CCCP. M.: IOpup. ., 1972. C. 87.
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CyIpyramu B MiepHuoj] Opaka, TaK € OTHOCUTCS K UX COBMECTHON COOCTBEHHOCTH,
€CJIM UHOE HE MPELyCMOTPEHO JIOTOBOPOM.

Tak Kak HMHCTUTYT OpadyHOro JOroBOpa HE JOCTUT €II€ YHUBEPCAIHHOTO
ypoBHsI B Poccwmiickoit ®enepanuu, e€ro 3akiioueHHe HE olemaer u30ekarh
MOCJIEYIONINX KOH(IMKTOB, B ClIy4ae pacTOp>KEHHUs Opaka W HE HCKIIOYaeT
oOpamenust B cyn. [Ipu coctaBieHnr OpadHOro JOTOBOPA, B HEM YUYHUTHIBAIOTCS
TOJBKO UHTEPECHI CYNIPYroB, Tak Kak coriacHo cT. 40 CK P®D, uMeHHO OHH MOTYT
aBiAThCcsl cTopoHamu jgoroopa. Crt. 42 CK P® 3akperuisier coboii copepskaHue
OpadHOro COTJIAllIEHUsI, HO B HEM OTPa)XEHbI TOJILKO MpaBa U 00sS3aHHOCTU CTOPOH
JIOTOBOpA, HO HE OMPEAEIICHO MOJ0KEHUE COBMECTHBIX JIETEM M HE OTPaXEHbI UX
uHTepechl. Ha Ham B3risij, cocTaBiieHne OpadyHoOro J0oroBopa 0e3 yuera HHTEpeCcoB
MaJIOJIETHETO YJIEHA CEMbH SBJISICTCS YIMYIIEHUEM U JOJIKHO OBITh YPEryJupOBaHO

3aKOHOOAaTCIbCTBOM.

2.2 Pa3penieHue CriopoB MyTeM COCTABJICHHUA AJMMEHTHOI0 COTJIAlIeHUsA

AJVMEHTHOE COTJallleHue — JTO JOTOBOpP, IO KOTOPOMY CTOPOHBI
OTIPENETSIOT CPOKU, CIIOCOO 1 pa3Mep BBITUIATHI A TAIMEHTHBIX TIIATEKEH.

CornacHo ct. 99 CK P® COOTBETCTBYIOIIEE COIJIAIICHHUE, 3aAKIIOYAETCS
MEXIy aJIMMEHTOJATeieM M amuMeHTomnonydareneM. [Ipu 3ToM ecnm ogHa u3
CTOPOH SIBJISIETCSI YaCTUYHO HEAEECIOCOOHOM, TO OHa JAEWCTBYET C COIJlacus
CBOETO 3aKOHHOTO NPEJICTaBUTENA, €CJIU K€ CTOpPOHA MPU3HAHA MOJHOCTHIO
HEJIeeCIOCOOHOM - OT €¢ UMEHU JICHCTBYET 3aKOHHBIN MPEJCTABUTEb.

[To muenuto O.A. MakeeBoil, cornamienue 00 yrmjaaTe alluMEHTOB, SIBJISETCS
HauboJee COLIMAJIbBHOOPUEHTUPOBAHHOM cdepoii CEeMENHO-PaBOBOIO
perynupoBaHus. 3aKIIOYaeTCs JaHHOE COTJAIICHHWE TOJBKO Ha JO0OpPOBOJIBHOM
OCHOBE M TOJBKO B Te€X Cllyyasx, KOrja o0e CTOPOHBI — POAMUTENH, CHOCOOHBI
JIOTOBOPHUTHCS MEXIy cO00i 000 BCeX JeTasx.

3aKOHOM YCTAHOBJICHO, 4TO AJMMCHTHBIC INIATCKU MOTI'YT OCYLICCTBJIATHCA
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poanTCIIIMA B OTHOIICHUHW HCCOBCPIICHHOJICTHHUX I{CTeﬁ, COBCPIHICHHOJICTHUMH
ACTbMH B OTHOIICHUHU IIPCCTAPCIIBIX pOI[PITCJ'ICI?I, CYIIpyroM B OTHOHICHUH APYIOro

cynpyra.

Cornamenue o0 ymjgaTe aJUMEHTOB PETYJIHPYETCS HOPMaMU TPaKIAaHCKO-

NPaBOBBIX CJEJIOK. 3aKIIIoYaeTcs?

B TMHUCbMEHHOW (QopMe U B 0053aTEIbHOM
MOPSJIKE YJIOCTOBEpsieTCsl y Horapuyca. llpu ycnoBum, 4YTO BCE MpaBuia
YIOCTOBEPEHUSI JAHHOTO JIOKYMEHTa COOJIOJEHBI, COrJlallleHue o0 yruiaTe
AJTMMEHTOB MMEET CUIIYy HUCIOJIHUTEIIBHOTO JIUCTA, KOTOPBIM BBIIAECTCSA CylaoM. B
CllyyasX YKJIOHEHHUs IUIaTeJIblIMKa OT YIUIaThl QJIWUMEHTOB, CYJeOHBIN
VICIIOJIHUTENb UMEET MIPABO IPOU3BECTH B3bICKAHUE B IPUHYAUTEIBHOM MOPSIKE.

Cr. 101 CK PO, perynupyer nopsiAoK 3aKJIFOYEHHUS, UCTIOJIHEHUS, U3MEHEHHS,
PaCTOpPKEHUSI W TPU3HAHUS HEACHCTBUTEIIBHBIM COTJIAIICHUS M OTMEYaeT, 4YTO
coJiep>KaHUe COIJIallleHus 00 yIuiaTe aJuMEHTOB MOKET OBbITh U3MEHEHO B JII000€
BpeMsi, MPU YCJIOBUHU, UTO CTOPOHBI JIOTOBOPWIIUCH OO0 H3THX H3MEHEHMSIX U
COIJIACHBI HA HUX.

B cnydae, ecnu ogHa U3 CTOPOH NPOTHMB M3MEHEHHS COIVIALICHUS, MOYKHO
BBIHECTH BOIIPOC O BHECEHWHM H3MEHEHHUM Ha paccMoTpeHue cyna. [Ipu stom
YUYUTBIBAIOTCS HE TOJBKO YXYAILIMBIIMECS YCIOBHS KWU3HU IUIATENIbIIMKA, HO U
ynyumuBmuecs. Takum o0pa3oM, CymMMa aJUMEHTHBIX IUIaTeXKeH MOXKET He
TOJIBKO COKPATUTBCS, HO U YBEJIMYUTCS, B 3aBUCUMOCTH OT YCIIOBUH.

PacTop:xeHune cornameHnuss OPOUCXOIUT IO TOM K€ CXEME, UTO U U3MEHEHHUE.
C pasHuned B TOM, YTO €CJIM PACTOPKEHUE MPOUCXOAUT MO OOOIOIHOMY
COTJIACUIO, COCTABJISICTCSI HOTAPHAIBHO 3aBEPEHHOE COTJIAIICHUE O PACTOPIKEHUH.
B ciydae OIHOCTOPOHHEro >e€jaHusi PacTOPIHYTh AJMMEHTHOE O00s3aTeIbCTBO
BOIIPOC PELIAETCS TOJBKO Yepe3 Cy/I.

Tak Kak aTUMEHTHOE COTJIAIIICHUE UMEET TOOPOBOJIBHBIN XapaKTep, CTOPOHBI

22Hecreposa T.U., CanoxnukoBa T.A. AMMEHTHbIE 00S3aTENLCTBA CYNPYTOB U ObIBIIKMX Cynpyros // CemelHoe U
sxunuiHoe npaso. 2015. N 1. C. 23.
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BIIPABE CAMOCTOSATEIBHO ONPEIEATh YCIOBUS M pasMep BbluiaTel. OIHAKO B
Cemeiinom Kopnekce PO 3akpemsieHo, 4TO cymMMa COIJIAIIEHUs] HE JIOJKHA OBITh
HIDKE TOW, KOTOpYIO HasHauymin Obl cyln. DUKCHpOBaHHas CyMMa ajJUMEHTOB
3aKOHOJATEIbCTBOM HE YCTAHOBJIEHA, OHA 3aBUCUT OT MAaT€PUAIIBHOTO MOJIOKEHUS
IUIaTebIIMKa aJIUMEHTOB. B ciyuae, eciau cymma BBIIUIATHI B COIJVIAILIEHUU HE
3a(MKCHpOBaHa, a CTOPOHA YKJIOHSETCSA OT YIUIAThl aIMMEHTOB, CyJ BIIPABE CaM
YCTaHOBUTb CYMMY BBIIUIAThl, UCXOMASI U3 TOTO, YTO ObI MPEXKHUIN YPOBEHb HKU3HU
pebeHKa ocTaBalcs NPEKHUMZ. AJIMMEHTOIATENb JOJDKEH COOOIIMTH 000 BCEX
CBOMX J0X0JaX, U, UCXO/sI U3 CYMMBI IaHHOTO J10X0Aa, Oy/IeT BEIUUCIATHCS CyMMa
alIMMEHTOB. B ciydyae mpepocTaBieHHs] aTUMEHTOJATENIEM JIOXKHBIX CBEACHHUN O
JI0X0J1aX, Cy/IOM B OTHOIIIEHUU HETO MOXET ObITh YCTAHOBJIECH IITpad.

B 2014 romy Ha paccmotpenue [ocymapcrBeHHoil [[ymbl ObUI BHECEH
3aKOHONPOEKT, KOTOpBIM mpeiaral yYCTaHOBUTh (PUKCHPOBAHHYIO CyMMY
anuMmeHToB B 15 000 pyOseir. Ho naHHbIN NpoeKT ObUT OTKIIOHEH. 3aKOHOAATEN!
OCYUTAJIM, YTO 3TO ObLIO Obl HanboJee BHITOJHO 00ECIEYEHHBIM POAUTENSIM, HO
3HAYUTENILHO YILEMUJIO ObI IPaBa MaJ000ECIEYEHHBIX TpaXKIaH>,

YcnoBus BHITUIATH aJTUMEHTOB MOTYT OBITh YCTaHOBJIEHHI JIt0ObIe. Poauremnu
caMi OOroBapMBalOT JaTy BBIIJIATBI U TO, B Kakoil (opMe OHa NMPOU3BOJIUTCS.
BelnnaTa, MOXET MNpPOU3BOJIUTCA JIFOOBIM CIIOCOOOM, Kak AOJs OT 3apabOTHOU
T1aThl, Tak U B (popme GUKCUPOBAHHOMN JCHE)KHOU CYyMMBI.

MoskeT ObITh U30paH TakK K€ U MOPSAJOK YIJIaThl ATUMEHTOB PETYJISIPHBINA WU
onHOKpaTHbIM. CTopoHaMu MOXeT ObIThb M30paHa cMelmaHHas (opma yIuiaThl,
KOIJla 4acTh BBIIJIAYMBACTCA JCHEKHBIMH CPEICTBaMHU, a Apyras 4acTb MOXKET
ObITh BBITUIAYCHa HEOOXOAMMBIMH BEIIAMU WM TPOAYKTaMH IHUTaHUS,

HEOOXOIUMBIMU PEOCHKY.

BMakeesa O.A. AKTyanbHble HamlpapieHus peOpPMHUPOBaHMS ATMMEHTHOIO 3aKOHOJaTeabcTBa Poccuu //
Cemeitnoe n xuuniHOoe npaso. 2012. N 2. C. 12.

2®uommn A.B. OleHOUYHbIE KATErOPHM B HOPMax 00 aJMMEHTHBIX oOs3aTenbcTBax cymnpyroB // CemeiiHoe u
sxunuiHoe npaso. 2015. N 1. C. 34.
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[lo wmuenuto O.A. MakeeBoil COBEPIIEHHO HEOOOCHOBAHHO JMIIATh
AMAHCUIIMPOBAHHBIX [JI€T€ aIMMEHTOB, TOCKOJBbKY €CIM JETH Ha4YHHAIOT
TPYIOBOM MyTh B PaHHEM BO3pPACTE, TO ATO CBUACTEIHCTBYET O MaTEpUATbHBIX
3aTPYJHEHUSIX B CEMbE. DTOT MOMEHT SIBJIIETCSl JIOBOJBHO CHOPHBIM, TTOCKOIBKY
OMAHCHUIIALMA — TMpU3HAHUE TPAKJAHWHA TMOJTHOCTBIO JI€ECIIOCOOHBIM U
MIPaBOCTIOCOOHBIM, (bakTHIeCcKu MPUPABHUBAECT HECOBEPIIICHHOJIETHETO
IPakIaHMHA K COBEPIICHHOJIETHUM?Y,

B 3akoHe OTMEYEHO, YTO QJIMMEHThl HECOBEPIICHHOJETHUM JETSAM
BBITIJIAYMBACTCS POJUTEISIMU JI0 IOCTHXKEHHSI peOCHKOM Bo3pacrta 18 jeT, To ecThb
JI0 TOrO MOMEHTa, KOrjJa OH HE€ CTaHeT IMOJHOCThIO JIeeCIIOCOOHBIM U
MpaBoOCOCOOHBIM. [Ipy 5SMaHCHUNAMKM OH TMOJydYaeT »3TOT CTATyC paHbllIe
YKa3aHHOrO cpoka. Tak Kak mpoleaypa 3MaHCUIAIMK MPOXOJUT IOJ| CTPOTUM
HaJ30pOM, U MpPU OTCYTCTBUHM OMPEIEICHHBIX YCIOBHUH, HAlPUMEp, TaKUX Kak
BO3MOXXHOCTh HECOBEPILIEHHOJIETHETO rpakjaHuHa CaMOCTOSITEJIEHO
oOecrieuynBaTh c€0s U CBOIO NALHEUIITYIO KU3Hb, TOCPOYHBIMU IMOJTHOMOYHUSMU TI0
MPEACTABICHUI0 CBOMX HHTEPECOB JIMYHO HECOBEPIICHHOJIETHETO T'pakJIaHWHA
HUKTO He HajxenuT. [IpoxoxkaeHue mpoueaypbl SMaHCUIMAIMUM CHUMAET C
ponuTenell 00s3aTeNnbCTBa MO yIUlaTe aJluMEHTOB PEOCHKY 10 IOCTHXKEHUS UM
COBEPIICHHOJIETHETO BO3pacTa, BBUJY TOTO, YTO CTATyC COBEPIICHHOJETHEr0 OH
PUOOPEN TOCPOUHO.

Nupekcanys aJMMEHTHBIX IUJIATEXKEW IMPOUCXOJUT, UCXOIS U3 WU3MEHEHUH
MHUHHUMAJIBGHOTO pa3Mepa OIUIaThl Tpyaa W Tekymieidl uHQuauunZ®.  Bompoc
WHJICKCAIIUM OYEHb BAXKEH, €CJIHM CMOCO0 YIUIaThl aJUMEHTOB YCTAHOBJIEH B
neHexxnort ¢dopme. Ilepronnueckue M3MEHEHUST CYMMBI BBIIUIATBI MOTYT OBITh

Baq)HKCI/IpOBaHBI M B CaMOM COINIalICHHUU IIpU €r0 COCTABJICHUM. Ecmun xe

Makeesa O.A. AKTyanbHble HampaBieHHs peOPMHUPOBAHMS ATMMEHTHOIO 3aKOHOJaTelbcTBa Poccuu //
Cewmeiinoe u xwmniHoe mpaso. 2012. N 2. C.14.

%ycayepa E.A. IOpmamdeckas NpHpoJa coTameHHs o6 yIiaTe aduMeHTOB // AKTyanbHble HpPOGIEMBI
poccuiickoro npasa. 2014. N 6. C. 1177.
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WHJEKCAllUsl HE NPOINUCaHA, TO YBEJIWYEHUE MPOUCXOJUT B COOTBETCTBUU C
M3MEHEHHUEM IIeH U 3apa0O0THOM IJIATHI.

Takum 00pa3oM, HpH COCTABJICHHHM AJMMEHTHOIO COIJIAIIEHUS CTOPOHBI
JIOJKHBI JOTOBOPUTHCS MEXKTYy CO00M O MOpsiiKe, CIoco0e BHITUIATHI AIMMEHTOB, a
Takke BbIOpaTh (Gopmy U pasmep BbILIaT. OCHOBHBIM YCIOBUEM TIPU 3TOM
ABJIAETCSI ~ HENONYCTUMOCTh  YXYAIIEHHS  YCJIOBUHM M YPOBHS  KM3HU

AJTMMCHTOIIOJIY4YaTCIIAd.

2.3 Pa3es1 COBMECTHO HAKMTOI'0 UMYLIECTBA 10 Cy1e0HOMY pelIeHUI0

B ct. 38 CK P® 3akpemnieHo mmpaBo CynpyroB Ha pasjiell 00111ero UMyIecTBa.
B nmaHHO# cTarbe Takke OOpalleHO BHUMAaHWE Ha TO, YTO Pa3fesl HMMYIIECTBa
CyNpyramu JOJIKEH MPOU3BOJUTHCS 100poBOIbHO. Eciu ipu pa3aene uMmyiiecTBa
y CYIPYIrOB BO3HUKAIOT CIIOPBI, JINOO KE MPUCYTCTBYET HEOOXOAUMOCTh Pa3JIeIUTh
oOl1ee UMYIIECTBO B JOJISIX, TO OHM UMEET MpaBo oOpatuthes B cyna. K ganHoro
poJia TpeOOBAaHUSIM YCTaHOBJIEH TPEXJIETHUIM CPOK UCKOBOW JJABHOCTH.

Cr. 39 CK P® onpenenser, 4To KaxAblii U3 CYIIPYyTOB UMEET PABHOE IIPABO
HAa HUMYIIECTBO 32 HCKIIOUYEHHMEM TeX CJydyaeB, KOrja MpHUCYTCTBYET
HEOOXOJUMOCTh pa3/ielieHUsl HUMYIIECTBA B JOJSAX NpU HAIWYUM  OOLIMX
HECOBEPILCHHOJETHUX JeTel. B paHHbIX cuTyanusx cyd Oyner BBbIHYXIEH
YBEIMYHUTH JOJIFO OJHOIO Cympyra 3a C4YeT JIoJM Apyroro. Takoe BO3MOXKHO,
HaIpUMep, €ClI C OJTHUM U3 CYIPYTOB OCTAeTCsl HECOBEPIICHHOJIETHUI PEOCHOK U
Cyll HE MOXET BBIHECTH pEUIEHUE, HE MPUHUMAs BO BHUMAHHE HWHTEPECHI
HECOBEPILECHHOJIETHETO TpakJaHWHA. TakXe OCHOBAaHUEM JUIsl BBIHECEHUS
NOJ00HOTO PELIEHUsT MOXET TMOCIYXUTh HETPYAOCIOCOOHOCTh OJHOTO W3
CYIIpyroB, TO €CTb TPaXJIaHWH JIMIIEH BO3MOXXHOCTH CaMOCTOSATEIbHO
3apabaTbiBaTh ceO€ Ha JKU3Hb B CUJIYy YBaXUTENIbHBIX TNPUYUH (COCTOSIHHE
3JI0POBBA).

Cyn mnpou3BOAMT pa3fel HMYLIECTBA KaK BBIICICHHE JOJW B IpaBe
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COOCTBEHHOCTH, a Jajieé Ha OCHOBAaHMU HBTOTO CYHNpyraMH MPOU3BOIUTCS
HATYPaJIbHBIIA pa3/eN COrJacHO NPHCYKACHHON UM 10>’

Heo0xoaumMo OTMETUTH, YTO MIPH pas3fielie COBMECTHO HAXUTOIO UMYIIECTBA,
TaK K€ YYUTHIBAIOTCS U OOIIHE JOJTU CYNPYroB, a UMH, coryacHo cT. 45 CK PO,
CUMTAIOTCS T€ JOJTU, KOTOPhIE BO3HUKIM IO WHUIMATHUBE OJIHOTO CyIpyra B
MHTEpECax BCEU CEMBHU.

OO61mue 00s3aTeNbCTBA — 3TO 005A3aTENIbCTBA, IO KOTOPHIM OJIMH U3 CYIIPYTOB
OepeT ux Ha ceds B OTHOILIEHUMU U MHTEpEcax Bce ero cemMbu. B 3akoHe HeT
OTIpEIECTICHUS HYX/ CEMbH, TaK KaK 3TO CIHUIIKOM OOIIUPHOE TIOHATHE U BKIIIOYAET
B ce0s1 OECKOHEUHOE MHOYKECTBO Pa3HOOOpa3HbIX NMyHKTOB. K mpumepy crona
MO’KHO OTHECTHU 3aTpaThl HA MUTAHUE, OJCKAY, OOyUCHHE ACTEH, MOKYIIKa KUJIbS,
J00BIE IPYTHE CACIKU COBEPIICHHBIC C YIaCTHEM BCEHl CEMbU M OTPAXKAIOIINX €€
MHTEPECHl ¥ IPOYHE 3aTPaThl HA MOJACPKAHUE TOCTOMHOTO YPOBHS KU3HU CEMBHU.
[To panHBIM 00s3aTENbCTBAM BCErla OTBEYACT HETMOCPEACTBEHHBIM CyOBEKT
JNaHHBIX MpaBooTHOIIeHWH. Takum oOpa3oM, MO JdaHHBIM O00s3aTeNbCTBAM
OTBEYAET TOT W3 CYIPYroB, KOTOpbIA Opan ux Ha ceOs. [laHHble TpeOoBaHMS
PACIIPOCTPAHSAIOTCS U HA ET0 UMYLIECTBO,

B ciyudae, ecnu TpeOGoBaHusl KpeAUTOpa HE MOTYT OBITh yJIOBJIETBOPEHBI, CY/1
UMEET TMOJHOE MPaBO HAJIOXKHTHh apecT Ha WUMYIIECTBO MOJDKHMKA. Ho maHHOE
UMYILIECTBO MOKET ObITh OCBOOOKJEHO OT apecTa B CiIy4ae MPUHAJJICKHOCTU €ro
apyromy cympyry. Crenyer 3aMeTHTbh, UYTO €CIM MMYIIECTBA JOJDKHUKA
HEJOCTAaTOYHO, YTOOBI TIOTaCHUTh 33/I0JDKEHHOCTh, KPEAUTOP TaK e MMEET MpPaBo,
TpeOOBaTh BbIIENA CYNPY>KECKON OJU U3 OOLIET0 MMYIECTBA CYNPYTroB, KOTOpas
IpUYUTaIach Obl CynpyTry-I0JDKHUKY MIPU pacTop:keHuu Opaka. B manHOM ciydae

B3bICKaHUE Oy/EeT paclpOCTPAHATHCS HA CYNPYXKECKYIO JOJII0, YTO 3aKPEIJIEHO B

23pmuna ULA., Jlasiio @.@. OnpeencHue cynpyxeckoii gomu B umymectse / Horapuyc. 2014. N 1. C. 25.
ZBJlomakuna I1.A. Tlpesymnuus oOuIero xapakrepa NpuoOpETEHHBIX B Opake n0iroB / CeMeWHOE M KMIHUIIHOE
npaso. 2016. N 1. C. 14.
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3aKoHozaTenbCTBe Poccuiickoit denepanun®,

Brienenue 1oau mpou3BOAMTCS HA OCHOBaHUHM CT. cT. 38, 39 CK P®, nmubo
YCIIOBHI OpadHOro JOTOBOpA, €CIM OH 3aKII0UeH MEXIy cymnpyramu. Bcee 3To
MIPOU3BOAMTCS JOOPOBOJIBHO, MO0 dYepe3 cyl. Ecnmu kpemutop mocumrTaer, 9To
JIOJTM PACTpPEICSICHbl C TONBITKOM CKPBITh KaKOE-TO HMMYIIECTBO, TO OH HMEET
mpaBo 0OpaTUTHCSA B CyaA, Aa0bl OCIIOPUTH JaHHBIN pa3/iel W 3aHOBO MPOU3BECTH
BbIJIEN. B cilydasix, Korjga UMyIIECTBO pa3ieINTh HEBO3MOXKHO, KPEAUTOPHI UMEIOT
paBoO IMOTPEOOBATh MPOJAKH JAHHOTO HMMYIIECTBA M BO3BpaTa MM JICHE)KHBIX
cpencts. [Iponaka MOXKeT ObITH TPOU3BEIAEHA APYTOMY CYNpPYTY, TaK Kak 3a HUM
PEIyCMOTPEHO MPEUMYIIIECTBEHHOE MIPaBO MOKYIKHU. B ciiyyae oTkaza cympyra ot
MIPEUMYIIIECTBEHHOTO MPaBa BRIKYIA UMYIIECTBA, OHO MOYKET ObITh BHICTABJICHO Ha
Topru. JIeHeKHBIC CPEACTBA, TTOJIYICHHBIC OT MPOIAYKH JAHHOTO UMYIIIECTBA, UIYT
KpEIUTOpY B CYET oOIUiaThl jgoiara. Ecim KpeauTopbl CMOTYT J0Ka3aTh, 4YTO
JICHEKHBIC CPEACTBA PACXOJIOBATUCH 0€3 MCKIIOUEHUS HAa CEMBIO, TO B3BICKAHUE
MOXET OBITh OOpaIeHo Ha 00IIee UMYIIECTBO CynpyroB. Eciau o01iero coBMecTHO
HQOXXUTOTO  WMYIIECTBA  HEJOCTAaTOYHO, CYNPYTH  HECYT  COJHMIAPHYIO
OTBETCTBEHHOCTh  HEMOCPEACTBEHHO CBOMUM  HMYIIECTBOM, HAXKHUTBIM [0
3aKJIIOUCHHS JIAaHHOTO Opaka, JIMOO IMOJy4YeHHOTO B mepuoji Opaka B TOPSAKE
HACJICMOBAaHMUS 10 3aKOHy, IO 3aBEIIAHUI0, IO JIOTOBOPY JapeHHs] W WHBIM
OJIHOCTOPOHHHUM CJIEIKaM 0,

B3bickanue Ha oOliee UMYIIECTBO CYIIPYTrOB MOXET OBbITh TaK k€ 00palleHo B
TeX Cydasx, KOrJia UX HECOBEPIICHHOJICTHHUM PEOCHKOM NMPUYMHECH BpEH KU3HU
WIM 3J0POBBI0 TPETHUX JHIl. 3a HECOBEPIIEHHOJIETHETO TpPaKIaHWHA, 10
JOCTMDKCHHSI MM IIECTHAAIATHIIETHETO BO3PAacTa, OTBETCTBEHHOCTH HECYT €T0
poauTeny. YCIIOBHS BO3MEIICHHS NPUYMHEHHOTO BpEAa 3aBUCAT OT BO3pacTa

pebeHka, ero aeecnocoOHOCTH, XapakTepa MPUUYMHEHHOTO BpeJa U 3aKPETICHbI B

2Epcees E. Paznen uMmymiecTsa B nHTepecax aereit // DXK-FOpuct. 2015. N 27. C. 2.
0 Amupor M.U. UHCTUTYT COBMECTHOTO 3aBemanus cynpyros // Horapuyc. 2016. N 1. C. 21.
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['paxxnanckom kojekce. [lpm W3ydyeHMM MaHHOTO BOIpOCa CIEAYET YIEIUTh
ocoboe BHuMaHue cT. cT. 1073-1075 'K P®. Ecnu nuio, npu3HaHO MOJHOCTHIO
JIEECIIOCOOHBIM JI0 IOCTUKEHHUSI BOCEMHAAIIATUIIETHETO BO3PACTa, TO €CTh MPOILIO0
MPOLIETyPY SMAHCHUIIAIHMH, JIMOO BCTYNWIO B 3aKOHHBIM Opak 10 JTOCTHKCHUS
COBEPUICHHOJIETUS, TO OHO HECET MAaTEepUaIIbHYI0, UMYLIECTBEHHYIO U HHYIO
OTBETCTBEHHOCTh CAMOCTOSITEIIBLHO.

Poautenu HeCcyT OTBETCTBEHHOCTb 3a CBOETO peOEHKa JI0 JOCTHKEHHS] UM
YETBIPHALIATH JIET, B TOM 4YHCIE W 3a CHEJKH, KOTOPbIE MOXET COBEPLIUTH
MaJIOJICTHUM TpaKJaHWH, B TE€X CIydasX, Korja HE MOTYyT Jo0Ka3aTh, 4TO
HapylieHue 00s3aTeIbCTBA HECOBEPILICHHOJIETHUM MPOU3O0IIIO HE 110 UX BUHE.

OTBETCTBEHHOCTh POJUTENEH 3a Bpeld, NPUUYMHECHHBIA MAJIOJETHUM HE
MpEeKpallaeTcss B MOMEHT JIOCTHXKEHUsSI pPeOEHKOM coBepiieHHoseTus. Ee
MpeKpalieHre J0 MOMEHTa €€ (PAKTUYECKOTO BO3MEIIECHHUSI MOXKET MPEKPaTUThCS
TOJIBKO B ClIyda€ CMEPTH YKa3aHHBIX TpaxiaaH JUOO OTCYTCTBUS Y HHX
MAaTepPUaJIbHOW BO3MOXKHOCTM BO3MEIIEHUs NAHHOIO Bpena. B takou cutyauuu
OTBETCTBEHHOCTh JIOKHUTCS Ha MajoJIeTHEE JIUIA, U OHO, B MOMEHT MOJy4eHUs
MOJTHOM J1eeCroCOOHOCTH, MO0 UMYIIIECTBA, KOTOPOE CMOKET MOTaCUTh €ro JOJIT,
OTBEYAET 0 CBOMM 0053aTEJIbCTBAM CAMOCTOSATEIHHO.

C MOMeHTa JOCTHXKEHHUSI 4YEThIPHAJLATWIETHETO0 Bo3pacTa H  J0
BOCEMHAJIIATH JIET, JIMIO HECeT OTBETCTBEHHOCTh TIO B3STHIM Ha ce0s
oOs3aTeNbCTBAM, a TakK »JK€ 3a Bpel, NPUYMHCHHBIA TPETHUM JIUIAMHU,
CaMOCTOSITENIbHO, JTUOO C coriacusi poauTenei. PasbsicHeHUs] JaHHOTO BOIpoOca
npeactasiieHbl B cT. 26 'K P®. Cornacuo cr. 1074 'K P®, pogutenu B 3TOT
Mepuoj >KU3HU HECOBEPIICHHOJETHETO TpaKJaHUHA MOTYT ObITh IMPHBJICUCHBI
TOJIBKO K CyOCHIMapHON OTBETCTBEHHOCTH, B CIydasX, MPsSIMO MPEIyCMOTPEHHBIX
3akoHOM. K TakuM OTHOCATCS ciydau, KOrja POJIUTENId HE JOKaXXyT, UYTO BpE.
BO3HUK HE 10 HMX BHHE, JUOO HECOBEPIICHHOJETHHM TpaKJaHUH HE HUMEET

HMyHICCTBAa MW JOCTATOYHO  ACHCIKHBLIX CPCACTB JII  CaMOCTOATCIIBHOTO
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BO3MENIEHUS MPUUYUHEHHOTO UM Bpe/a.

B ct. 1081 I'K P® npexycMoTpeHO, YTO pOJUTENIN IIPU BO3MEIICHUU BPEAA,
OPUYUHEHHOTO HX peOeHKOM, HE HMEIOT TIpaBa perpecca K HEMY.
OTBETCTBEHHOCTh POJUTENICH MO JaHHBIM O0S3aTEIbCTBAM IPOU3BOJUTCS TIO
npaBuiaM BO3MEIIEHUS OTBETCTBEHHOCTH CYNPYTOB IMepes KpeauTopaMu U
oOparaeTcsi Ha Bce uMmyiiectBo. Ho 31ech crieyeT OTMETUTh, YTO €ClId OJUH U3
poauTenei MPOXKUBAET OTACJIBHO OT peOeHKa M HE HMMEET BO3MOXHOCTH
y4acTBOBaTh B €r0 BOCHUTAHUH, TO OH MOXXET OBITh OCBOOOXIEH OT BO3MEIICHUS
Bpe/a, IPUYMHEHHOTO €0 PEOEHKOMS L,

Ecnu ponurtenu nuilieHbl pOAUTENBCKUX MPaB, Cyl1 MOXKET 0053aTh UX HECTH
OTBETCTBEHHOCTbH 3a BpEJ, IPUUMHEHHBIN X PEOCHKOM TOJBKO /10 UCTEUEHUS TPEX
JeT ¢ MOMEHTA JIMIIEeHUs NpaB. Tak Kak B JJaHHOM CJIy4ae €CThb BCE OCHOBAHUS
moyiaraTh, YTO JIaHHOE TIOBEIEHHE pEOCHKAa BBI3BAHO  HEHAJICKAIUM
UCIIOJIHEHHEM CYNpPYraMu CBOMX POJUTEIBCKUX OOA3aHHOCTEW IO BOCIIMTAHHIO
MIOJIPACTAOILETO TOKOJIECHHUS.

Cynpyru BmpaBe TpeOoBaTh paziena aOCOMIOTHO BCEro COBMECTHOTO
MMYIIIECTBO, BKJItOUAs JI0JIM B YCTABHBIX KamuTanax, LIEHHbIe Oymaru, nau, J0JId B
mpaBe COOCTBEHHOCTH Ha HEIBIXKMMOE UMYIIECTBO. [Ipy 3TOM BaKHO YYUTHIBATh
peaNbHyI0 CTOMMOCTh JAHHOTO BUAa UMYLIECTBA.

CymiecTByOT BUABI MMYIIECTBA, KOTOpble Ha ocHoBaHuu cT. 38 CK PO
UCKJIFOYEHbl M3 4YHUCJIa COBMECTHO HAXUTOro wumyiiectBa. K JaHHOMY BHIY
OTHOCATCS:

- BEIILIH, pUOOpETCHHBIC JUISt YAOBJIETBOPEHUS UHTEPECOB
HECOBEpILICHHOJIETHUX JeTell. [IlpuMeuarenbHO, YTO JaHHOE HWMYIIECTBO IO
YMOJIYaHUIO TEPEXOAUT K TOMY M3 CYIPYIOB, C KOTOPBIM IOCJE PACTOPKEHUS

Opaka ocratoTcs aeTu. Tak ke He OyIyT y4YWTHIBaThCsl JECHEKHBIE CPENCTBa,

$Teposa T.A. 3ammTa MHTEPECOB HECOBEPIICHHONETHHX JeTeil MPH pasjielle COBMECTHO HAKHTOTO MMYIIECTBA
cympyroB // Cyaes. 2015. N 7. C. 43.
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KOTOpbIE BHECEHBI CyNpyraMh Ha CYeT OTKPBITBII HAa WMS  UX
HECOBEPILICHHOJIETHETO peOeHKa. JlaHHbIe JIEHEXHBbIE CpPEICTBAa MPUHAIEKAT
TOJIBKO PEOCHKY;

- BEIIH, KOTOPHIC HAKUTHI TPAKIAHUHOM, B TIEPHO/ MMPEKPAIICHUS CEMEHHBIX
OTHOUIIEHUH C CYNIPYTroM M UX Pa3JeibHOTO MPOKUBAHUS;

- BEIIW, KOTOphIe ObUIM TPHUOOPETECHBI 0 3aKIIOYCHHS Opaka W SIBISIOTCS
pa3zienbHON COOCTBEHHOCTHIO KaXKJI0TO U3 CYIIPYTOB,

- UMYILIECTBO, KOTOPOE MOJIYyYEHO OJHUM U3 CYIIPYroB B MepHoj] Opaka B aap,
M0 HACIEACTBY, B MOPSAJIKE NPUBATU3AIMU, BCJICACTBUEC HUHOW O€3BO3ME3THOM
CHICIIKH;

- MpaBa Ha PE3YJIbTAThl HHTEIUICKTYAIbLHOM NS TEIILHOCTH.

[Tpu BeIHECEHUH peICHUS CY MPUHUMAET BO BHUIMaHUE MHTEPECHI CYIPYTOB.
Cnengyer 3aMeTWTh, YTO B Ciy4ae, KOrja BBIJET JOJIM UMYIIECTBA B HAType
OJTHOMY W3 CYNpPYroB HEBO3MOXEH O€3 HaHECEHHUs CYIICCTBEHHOTO Yyiepoa
JAaHHOMY UMYIIECTBY, JHMOO K€ BBIJCICHUE JOJIU TMPSAMO  3ampenieHo
3aKOHOJIATEIBCTBOM, CY/I MMPUCYKIAET JaHHOE UMYIIECTBO OAHOMY M3 CYNPYTOB, a
JPYroMy Ha3HAYAETCs JACHEKHAS MU MHAS KOMIIEHCALUS 34 €T0 JOJIH0 2,

Ecmu cynom Oyner ycTaHOBIEHO, YTO OJMH W3 CYIPYroB CKPbUI YacTh
UMYIIIECTBA, TO B TOCICAYIOIIEM CTOMMOCTH CKPBITOTO HMMYIIECTBA YUYTYT IPH
pasznerne.

Takum o0pa3oMm, TpU PACCMOTPEHUHM WMYIIECTBEHHBIX CIOPOB MEXKIY
CYNpyraMH, CyJ YYUTBIBACT MaTEPUATBLHOC ITOJOKEHHE KaKJIOTO W3 CYIpPYTOB,
HAJIMYME€ Y HUX HECOBEPIICHHOJCTHUX JETEH ¢ YCJIOBHS BO3HUKHOBEHHS
KPEAUTOPCKOW 3aJ0JDKEHHOCTA 10 chaeikaM. OCHOBHBIMM MPUHIHUNAMU TIPU
cyneOHOM pa3OupareNbCTBE MO pasleny HUMYIIEeCTBA CYNpPYroB SIBIISIOTCS

IMPUHOUIIBI 3dKOHHOCTH, CIIPABCAJIINBOCTH U 00OCHOBAHHOCTH.

32Basno C. Beienenue 1011 B 06meM uMymiectse cynpyros // 9K-I0puct. 2013. N 45. C. 6.
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I'nmasa 3. IIpo6sieMbl pasperieHusi UMYIIECTBEHHbIX CIIOPOB MEKAY
cynpyramm
3.1 IlpaBoBbIe NP0GJIeMbl IPH 3aKJIHOYEHUH COTJIALLIEHHUS O pa3jene
0011ero MMyHecTBa Cynpyros

B coorBerctBun co cr. 38 CK P®, paznen oOiiero umyiecTsa Cyrnpyron
MOJKET OBITh MPOMU3BEACH KaK B MEPUOJ Opaka, TaK M MOCIE €ro pacTOPKEHUS 10
TpeOOBaHMIO JIIOOOTO W3 CYNPYroB, a TakKKe B CIydyae 3asBICHHUS KPEIUTOPOM
TpeOOBaHUs O pazjiesne OOLIEro UMYIIECTBA CYIIPYroB JUIsl 0OpalleHNs B3bICKaHUs
Ha J0JII0 OJIHOTO U3 CYIIPYTOB B UX OOLIEM UMYILIECTBE.

OO11ee UMYIIECTBO CYIPYTOB MOXKET OBITh pa3/ielIeHO MEXIYy HUMHU IO UX
cornamenuto. Ilo »kenaHWIO CYNpPyroB HX COIVIALIEHHWE O pasjene oOIIero
MMYILIECTBA MOKET OBITh HOTAPHAJIBHO YJIOCTOBEPEHO.

[Tpenmerom pa3zzena UMyLIECTBA MOTYT SIBIATHCS HE TOJIBKO aKTHBBI, HO U
MAacCUBBI: OOIIME JIOATH CYIOpYyroB, MpaBa TpeOOBaHUS MO 00s3aTeIbCTBAM,
BO3ZHUKIIIM B TIEPHO/] Opaka.

Heob6xonumMo uMeTh B BHAY, 4YTO B OTJIMYME OT OpayHOro J0TrOBOpa
IpPEeIMETOM JOroBOpa pasiena OOIIEro MMYIIECTBa CYNPYTrOB MOXKET SIBISTHCS
TOJIbKO UMYILECTBO, MPUOOPETEHHOE CyNpyraMu B Mepuoj, Opaka Ha COBMECTHBIE
cpenctBa. IMymiecTBo, NpUHAIJIEKaBIIEE KaXKAOMY U3 CYIIPYroB 0 BCTYIUICHUS B
Opak, a Takke HMMYILIECTBO, MOJyYEeHHOE OJHUM M3 CYHpyroB BO Bpemsi Opaka B
Jap, B MOPSIKE HACIIEOBAHUS UM 110 MHBIM 0€3BO3ME3/IHBIM CHENKaM, SBISETCS
€ro cOOCTBEHHOCTBIO.

B cootBerctBum co cT. 37 CK P®, uMyIiecTBo KaXJa0ro U3 CynpyroB MOKeT
OBITh MPU3HAHO UX COBMECTHON COOCTBEHHOCTHIO, €I Oy/IeT YCTaHOBJIEHO, YTO B
nepuoj Opaka 3a cueT 00IIero UMYIIEeCTBA CYIIPYTroB UM UMYIIECTBA KaX0T0 U3
HUX OBLTM NPOU3BEICHBI BJIOXKEHHS, 3HAUMUTEIBHO YBEJIMUYHMBAIOIIME CTOMMOCTH
TOr0 UMYUIECTBA. B 3akOoHE OTCYTCTBYET yKa3aHHWE Ha TO, KaKO€ YBEJIMYEHUE

CTOMMOCTH HNMYUICCTBA CJICAYCT CUUTATb 3HAYHUTCIIbHBIM. B JaHHOM ClIy4ac,
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OYEBHJIHO, CJIEIYET UCXOJIUTh U3 COOTHOLIEHUS PEAIbHOM CTOMMOCTH MUMYIIECTBA
JI0 COBEpUICHUSI YKA3aHHBIX BJIOKEHUM MU CTOMMOCTH TOCIIE MPOU3BOJACTBA ITHUX
BIIOKEHUM.

B ocHoBHOM nipaBmiio cT. 37 CK P® ucnone3yercs B cyAeOHON MPaKTUKE MpU
HaJIM4YMM cropa. Belmw MHIMBUAYalbHOTO TMOJIB30BAaHUA, 32 HCKIIOYEHUEM
JParolieHHOCTe M JAPYTUX NPEIMETOB POCKOIIHM, XOTS M NPUOOPETCHHBIE B
nepuoJi Opaka 3a c4eT OOIIUX CPEJCTB CYINPYroB, MPU3HAIOTCS COOCTBEHHOCTBHIO
TOTO CyNpyra, KOTOPBI UMH N0JIb30Bajcs. VCKIIIOUnTEeIbHOE IPABO HA pe3yibTar
UHTEIJICKTYyallbHOU NeATEIbHOCTH, CO3/IaHHBIN OJJHUM U3 CYNPYTOB, MIPUHAJICKUT
aBTOPY TaKOTo pe3ysbTaTa’,

B ciydae cniopa paszzgen o01ero uMyIecTa Cynpyrosn, a TakKe OnpeieJIeHue
JI0JIE CynmpyroB B 3TOM HMMYIIECTBE MPOU3BOAATCA B cylaeOHOM mopsnke. [lpu
paszzesne o0LIero UMyIIecTBa CyIpyroB Cy/1 [0 TpeOOBaHUIO CYNPYTOB ONPEAEIsET,
KaKOo€ MMYLIECTBO MOJJIEXKHUT Mepeadye KaxaoMy U3 cynpyros. B ciydae, ecnu
OJTHOMY M3 CYIpPYTOB IEpPeacTcsi UMYIIECTBO, CTOUMOCTh KOTOPOTO MPEBBIIIAET
NPUYUTAIONIYIOCS €My JIONI0, APYroMy CYIPYry MOXET OBbITh NpHUCYKIEHa
COOTBETCTBYIOILIAs [JICHEXKHAas WM HMHas KommeHcauusa. Eciau cormamenue o
pa3ziesie COBMECTHO HAa)KUTOTO HMYILECTBA 3aKJIOYaeTcsi BO BHECYJIEOHOM
(6eccriopHOM) MOPSIKE, TAHHOE MPABUIIO TAK)KE MPUMEHUMO.

Cyn MOXeT MpU3HATh UMYIIECTBO, HAKUTOE KaXIbIM U3 CYIPYIOB B MEPUOJ
UX pa3lelbHOTO IMPOXXUBAHUS TMPHU MPEKPAIICHUHU CEeMEHHBIX OTHOIIEHUH,
COOCTBEHHOCTHIO Kaxaoro m3 HuxX. Cya MOXKET TakkKe MpPU3HATh HMYIIECTBO,
npUOOpETEHHOE Ka)XIbIM M3 CYIpPYroB /0 BCTYIUIEHHMs B Opak ju0O0 B Opake o
0€e3BO3ME3HBIM CHEIKaM WIM B TOPSJKE HAcCleI0BaHUS OOIIel COBMECTHOM
COOCTBEHHOCTBIO CYNpPYIOB, €CJIM B MEpHOJl Opaka 3a CYeT COBMECTHBIX CPE/ICTB

Cylpyros ObLIH MMPOU3BCACHLI YJIYUYIICHUS, CYHICCTBCHHO YBCIWMYUBIIUC CTO

3Kapramos B.H. PaccyxaeHus 10 BOIIPOCY O IIpaBe COOCTBEHHOCTH CYIPYroB Ha HPOM3BENCHHS HCKYCCTBa,
CO3/IaHHBIC OJHUM M3 cynpyros // MupoBoii cynes. 2013. N 8. C. 6.
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CTOMMOCTb.

Bemu, npuoOpeTeHHble UCKITIOUYUTENBHO JIs1 YAOBIETBOPEHUS MOTPeOHOCTEN
HECOBEPILICHHOJETHUX JeTel (omexna, o00yBb, IIKOJIbHBIE W CIOPTUBHBIE
NPUHAJIEKHOCTH, MY3bIKaJIbHbIE HHCTPYMEHTHI, JETcKas OuOiIuoTreka u n1p.),
paszeny He ToAajiexaT W IepefaroTcs 0e3 KOMIIEHCAllUd TOMY W3 CYIpPYIoB, C
KOTOPBIM TPOXKUBAIOT JeTH. BKianbl, BHECEHHbIE CYNMpyram 3a CUeT OOIIEeTo
MMYIIIECTBA CYNPYTOB Ha UM UX OOIIMX HECOBEPIICHHOJETHUX JETEeH, CUUTAIOTCS
OpPUHAICKANIUMU 3TUM JIETIM W HE YUYUTHIBAIOTCS TMpU pazjesie oOIero
MMYILIECTBA CYIIPYTOB.

Paznen umymiectBa cynmpyroB MOXKET OBbITh KakK MOJIHBIM (pa3fesl BCEro
COBMECTHO HaXXMTOI'O0 MMYUIECTBA), TAK U YaCTUYHBIM (pa3/esl OTAEJIbHBIX BUIOB
uMyIiecTBa). B ciyuae paznena oO1iero umMyiiecTBa CynpyroB B nepuoj; Opaka ta
4yacTh OOLIEr0 MMYIIECTBA CYNPYroB, KOTOpas He Oblla pa3feleHa, a Takke
UMYILIECTBO, HAKUTOE CYyNpyramMH B epuoj Opaka B JajJbHEHIIEM, COCTABIISIIOT UX
COBMECTHYIO COOCTBEHHOCTb.

[Ipu pazgene oOiiero HWMyIiecTBa CYNPYroB HEOOXOIUMO YUYUTHIBATh
paszbsicHeHus, conepxkamuecs B [loctanosnenun [lmenyma BepxoBnoro Cyna PO
or 5 HosaA0Ops 1998 1. N 15 «O mpuMeHEeHUH CyaaMH 3aKOHOJATEIbCTBA IPHU
PAacCMOTPEHUU JEN O PACTOPKEHUH Opakay.

B coorBerctBun ¢ m. 16 IlocranoBnenus N 15 B ciydae, korga mnpu
paccMOTpeHHH TpeOOBaHUSI O pa3/ielieé COBMECTHON COOCTBEHHOCTH CYIpPYIOB
OyJeT yCTaHOBJIEHO, YTO OJIMH M3 HUX MPOU3BEJ OTUYKIECHUE OOILEr0 UMYILEeCTBa
WJIM U3PAcX0JI0Baj €ro 1o CBOEMY YCMOTPEHHUIO BOIIPEKH BOJIE APYIrOro Cynpyra u
HE B MHTEpEcax CeMbHU JINOO CKPBUT UMYIIECTBO, TO MPHU pa3Jieie yUUTHIBAETCS 3TO
MMYIIECTBO MU €T0 CTOUMOCTB ",

Ecnmu mocne dakTuueckoro mpekpaiieHns CEMEHHBIX OTHOIICHUN W BEACHUS

% Kapnos K.B., Jlebenes C.B. K Bonmpocy 06 OTCTyIIIeHHHM OT Hauajla paBEHCTBA JIOJIEH CYNMpPYToB B UX 00IIeM
MMYIIECTBE HCXOJIsl U3 MHTEPECOB HECOBEPIICHHOICTHUX Aeteit // CeMeitHoe u xxuuinHoe npaso. 2016. N 2. C. 14.
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OOIIEero XO3sUCTBAa CYMPYTH COBMECTHO HMYIIECTBO HE MPUOOpETanu, CyA B
coorBeTrcTBUM ¢ M. 4. cT. 38 CK P® MoxkeT mpou3BecTH pas3fen JHIIb TOTO
UMYIIECTBA, KOTOpPOE SBISUIOCH HMX OOIIEd COBMECTHOM COOCTBEHHOCTHIO KO
BPEMEHH MPEKpaIeHUs] BEACHUS 00IEro X03aicTBa.

Cornacho n. 17 IlocranoBnennss N 15 mnpu pasgene HMyIIECTBa,
ABJIAIOIIETOCS  OOHIel COBMECTHOM COOCTBEHHOCTBIO CYINpPYroB, CyA B
cooTBeTCTBHM C M. 2 cT. 39 CK P® MOXKEeT B OTHENbHBIX CIy4assX OTCTYNHUTh OT
HayaJla paBeHCTBA JIOJIEH CYNPYroB, YYHUTHIBAas MHTEPECHl HECOBEPIIECHHOJIETHUX
JeTell WM 3acly’KUBAIOLIME BHUMAHUSA WHTEPECHl OJHOTO M3 cynpyros. llon
3aCIy’)KMBAIOIMMHA BHHMAHMS HHTEpECaMU OJHOTO M3 CYINPYroB CIEIYET
NOHMUMAaTh HE TOJBKO CIIy4yau, KOTJa CYyNnpyr 0e3 yBaKUTENbHBIX MNPUYUH HE
nojyyana J0XOJ0B JIMOO pacxojoBan oO0llee UMYIIECTBO CYNPYroB B yiiepo
MHTEpECaM CEMBH, HO U CIIy4Yau, KOI/1a OAUH U3 CYIPYIOB I10 COCTOSIHUIO 3/I0POBbSI
WIM TI0O MHBIM HE3aBHCSIIMM OT HEro OOCTOSATEIhCTBAM JIMIIEH BO3MOKHOCTH
NOJIy4aTh TI0XOJ OT TPYJIOBOM IEATEIBHOCTH.

Cyn o00si3aH NOpHUBECTH B PEIICHWH MOTUBBI OTCTYIUIEHMS OT Hayaia
pPaBEHCTBA JI0JIEW CYNPYTrOB B UX 0OILIEM HUMYIIECTBE.

[TockoJibKy B COOTBETCTBMHM C JICMCTBOBABIIMM JO MW3JaHUA YKasza
[Ipesuauyma BepxoBaoro Cosera CCCP ot 8 utonsa 1944 r. 3akOHOZATEIBCTBOM
HE3aperucTpUpOBaHHbI Opak HMed Te K€ IPaBOBbIE MOCIEACTBHS, 4YTO U
3aperuCTPUPOBAHHBIN, HA UMYIIECTBO, NPUOOPETEHHOE COBMECTHO JIMLIAMH,
COCTOSIBILIMMH B CEMEWHBIX OTHOILIECHUAX 0€3 peructpauuu Opaka, 10 BCTYIUICHUS
B CWJIY Ha3BaHHOTO YKa3a paclpoCTpaHsIeTCsl pexuM oOOIIe COBMECTHOU
cobctBeHHOCTH cynpyroB. Mcxoas u3 1. 6 ct. 169 CK P® npu pazpernienuu cropa
O pazliese TaKkoro HMMYIIEeCTBa HEOOXOJUMO PYKOBOACTBOBATHCS IpaBUJIaAMU,
YCTAHOBJIEHHBIMH CT. CT. 34-37 CK PD%,

K TpebGoBanusM cynpyroB o paszeie OOIIEro MMYLIECTBA CYNpYroB, Opak

%Kapnos K.B., Jle6ener C.B. K Bonpocy 06 OTCTyIIeHHH OT Havyala paBeHCTBa J0JIE CYIIPYTOB B HX OOIIEM
MMYILECTBE UCXOJISl U3 MHTEPECOB HECOBEPIICHHOJIETHUX JieTel // CemeliHoe n sxunuinHoe npaso. 2016. N 2. C. 16.
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KOTOPBIX PAaCTOPTHYT, MPUMEHSETCS TPEXJETHUM CPOK HCKOBOW AaBHOCTHU.IIpn
TOM CJEAYeT OTMETUThb, YTO JOCTATOYHO PACIPOCTPAHEHHBIM 3a0TYyXKIACHUEM
ABJISIETCA MHEHUE, 4TO ycTaHOBJIeHHbIM cT. 38 CK TpexyieTHUl CpPOK HCKOBOM
JABHOCTH HAYMHAET T€4Yb C MOMEHTA pacTop:keHus Opaka. Ha camom nene 3to He
Ttak. B coorBercTtBuM ¢ . 19 IloctanoBneHnus N 15 TeueHHne TpeXJETHETO CpoKa
MCKOBOU JTaBHOCTH JJI1 TPEOOBAHUM O pas3jieie UMYIECTBA, SBISIONIETOCs o0men
COBMECTHOM COOCTBEHHOCTBIO CYNpPYroB, Opak KOTOpPBIX pacTOprHyT (m. 7 cT. 38
CK P®), crnemyer wuCUMCIATH HE CO BpPEMEHM TMpeKpaiieHus Opaka (aHs
rOCYJIapCTBEHHON PErHCTpAIlMU PACTOPKEHUSI Opaka B KHUT€ PETUCTpPAllUd aKTOB
IPaXKJAHCKOTO COCTOSIHUSI TIPU pacTopkeHuu Opaka B opranax 3AI'Ca, a mpu
pacTop:keHuu Opaka B Cyje — JIHS BCTYIUICHUS B 3aKOHHYIO CHIJIY PEIIEHHS), a CO
JIHS1, KOT'/1a JIMIO Y3HAJIO WA JOJKHO ObUIO y3HATh O HAPYIIEHHH CBOETO mpasa (1I.
1 ct. 200 'K P®D).

B cootrBerctBum ¢ m. 1 ct. 9 CK P® Ha TpeOoBaHuUs, BBITEKAIOIIUE W3
CEMEUWHBIX OTHOIIEHUM, HCKOBas JAaBHOCTb HE pPacOpoCTpaHseTcs, 3a
VCKJIFOYEHUEM CITy4aeB, €CIU CPOK IS 3alMThl HAPYIIEHHOTO IIPaBa yCTAaHOBJICH
camum CK PO,

[Ipu onpeneneHUH CTOMMOCTH WMMYIIECTBA, MOJJIEKAIIETO pa3feiay MEXKIy
CynpyraMy, HEOOXOJUMO HCXOAUTh U3 JEUCTBUTEIBLHONW CTOMMOCTH ITOTO
MMYUIIECTBA, OMPEACIIIEMOI C YUETOM CJIOKMBIIMXCS B IAHHOW MECTHOCTH 1I€H Ha
CTpOUTEIbHBIE MaTepualbl W PabOThl, TPAHCIOPTHBIE YCIYyTH, MecTa
pacIoyIOKEHUsI I0Ma, CTENEHH €ro 0JaroycTpoicTBa, U3HOCA, BOZMOXHOCTH €r0
ucrnonb3oBanus (m. 2 O0630pa cyneOHoit mpaktuku BepxoBHoro Cyma P® mo
rpaXJaHCKUM  jaenaMm,  yTBepxkiaeHHoro  IloctanoBnenuem  Ilpesunmnyma

BepxosHoro Cyna PD)*.

3%H130cumoB C.B. CriopHble BONPOCH ONpE/eNeHusl MOMEHTAa Hayala TedeHHs MCKOBOH JaBHOCTH 1O HCKaM O
pasnene obmiero uMmyniectBa cynpyros // Cemerinoe u xwmuiiHoe mpaso. 2013. N 5. C. 20.

3Mlomop M.H., TlesakoBa A.®. O TOpsAKE PACTIOPSKEHHS COBMECTHO HAKHTHIM HMYIIECTBOM OBIBIIMMH
cynpyramu // 3akoHoaTenbeTBO 1 9KoHoMuKa. 2015. N 1. C. 78.
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CornacnHo m. 2 ct. 256 'K umymiecTBo KaK0ro U3 CympyroB MOXKET OBITH
NPU3HAHO HMX COBMECTHOW COOCTBEHHOCTBIO, €CiM OyAeT YCTaHOBJIEHO, YTO B
TedyeHue Opaka 3a cyeT OOILIEro MMyLIeCTBAa CYNpPYyroB WIM JIMYHOTO MMYIIECTBA
JPYroro cympyra ObUIM MPOW3BEACHBI BIOKEHUS, 3HAUUTEIHHO YBEITUYHUBAIOIINE
CTOMMOCTh ~3TOTO HUMYIIECTBAa (KAalWUTaNbHBI PEMOHT, PEKOHCTPYKIHS,

nepeodbopyI0BaHKE U T.11.).

3.2 HWuauBMaya/ibHOe IIPAaBOBOE peryJMpoBaHHe MMYIIEeCTBEHHbIX
OTHOLICHUMH CYIIPYIoOB.

NHauBuAyalbHOE IIPABOBOE PETYIUMPOBAHUE — CPABHUTEIBHO MOJIOAAs
IpaBoOBasi KaTEropusi, JOJTr0O€ BpeMs BBICTyNABIIAsA OOBEKTOM MPHUCTAIBHOIO
BHUMaHHs B OCHOBHOM HAayKH TpPYyZAOBOro mnpasa. OZHAaKo B MOCIEIHEE BPEMS
UHTEpEC K HAa3BaHHOW KAaTErOpuM BO3pOC Kak B TEOpUU IIpaBa, TaKk U B
HUBWINCTUKE. I 53TO BHOJHE 3aKOHOMEpPHO, NOCKOJBKY HW3MEHEHHME THIIA
IIPAaBOBOI'0 PEryJMpPOBaHHUs B LEJIOM, YCUJIEHHE Hayal JIUCIIO3UTUBHOCTH,
CTUMYJIMPOBAaHUE YACTHOW MHUILMATUBBI B MIPaBE HE MOXKET OCYIIECTBISTHCS O€3
WCIIOJIb30BaHUs CPEJACTB HHANBUIYAIBHOTO PETYIUPOBAHUS.

B npaBoBoll OKTpHHE OOIIENPU3HAHO, YTO OTHOILIEHUS YJIEHOB CEMbHU
JAJIeKO HE BCErja MOTYT OBbITh YpEryJMpOBaHbl C MOMOIIbI) MPABOBBIX HOPM.
Jaxe B Tex ciyyasx, KOorjga Ipupoaa 3TUX OTHOLIEHWM IO3BOJIAET OKa3bIBaTh HA
HUX IIpaBOBOE BO3JICHUCTBUE, 3aKOHOJATEIb HE MOXKET Y4YeCTb BCETO HX
pazHooOpa3us. OTHOLIEHUSI B CEMbE, B TOM YHCJIE€ U UMYIIECTBEHHBIE, JAJIEKO HE
BCET/Ia CTPOSITCS HA OCHOBE TUIIMYHBIX MOJEIIEH.

HMmy1iecTBeHHbIE OTHOLIEHUSI CYTIPYTOB (POPMUPYIOT 0a3MC UMYIIIECTBEHHBIX
OTHOILLIEHHI B CEMBE B LIEJIIOM, IOTOMY HCIIOJb30BAaHUE AICKBATHBIX CPEJICTB
IIPABOBOTO PEryJMPOBAHUS, YUUTBHIBAIOUIMX HX CHEHU(PHUKY, OYEHb BakHO. B
MMYLIECTBEHHBIX OTHOLIEHUSAX CYNPYIOB BECbMA SPKO MPOSIBISAETCS JIMYHOCTHBIN

AJIEMEHT, KOTOPBIN MPSMO WM KOCBEHHO BJIMSIET Ha BEACHHUE CYNPyraMu OOIIETO
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X0351CTBa, (opMUpOBaHUE OOIIET0 WM pa3ieiabHOTO OromkeTa W T.I. Bce 310
npeaonpeaenseT HeoOXo0AMMOCTh UHAUBUAYATIU3AlMK PABOBOTO PEryIUPOBAHUS
VMMYILIECTBEHHBIX OTHOLIECHUN CYIIPYTOB.

B mpaBoBOM JOKTpHHE OTCYTCTBYET €IMHOE€ MOHWMAHWE WHIWBUIAYAIBHOIO
npaBoBoro  perynupoBanus. Tak, C.JI. KpacHospyxckuil omnpenenser
VHJIMBUIYyaJIbHOE IIPABOBOE PETYIMPOBAHUE KAK «OCYIIECTBIIEMBIA HAa CTaJAU
peanu3aluuy IOpUAUYECKUX HOPM BHUJ MPABOMEPHOM JESATEIHHOCTU CYyOBEKTOB
mpaBa, HAMpaBJICHHBIH Ha YHOPSJIOYMBAHUE EAMHUYHBIX  OOIIECTBEHHBIX
OTHOIIICHUN TyTeM UCIOJIb30BaHUS WM MPUMEHEHUS OCOOBIX IOPUINYECKUX
CPEJICTB BO3/ICHCTBHS Ha MOBEJAECHYECKUE aKThl X MEPCOHAIBHBIX YYACTHUKOB» S,
N.A. MuHHHKEC TOHUMAET MO WHAWBUIYAJbHBIM IPABOBBIM PETYIUPOBAHUEM
«MpPaBOBOE  BO3JEHCTBHME HAa OOIIECTBEHHbIE OTHOIIEHHUS, CBSI3aHHOE C
YCTaHOBJICHHEM, HW3MEHEHUEM WIH [PEKPAIICHUEM HOPUAUYECKUX IIpaB U
00sI3aHHOCTEM MX YYaCTHUKOB B WHIWBHAYaJbHOM IMOPSJIKE, HAMpaBICHHOE Ha
yperyJIUpOBaHUE  KOHKPETHBIX  CHUTyaluil, TpeOyIOIUX  IOPUIUYECKOrO
paspenieHus, MW  OCYUIIECTBISIEMOE MYTEM  COBEPIIEHUS  OJHOCTOPOHHUX
MPAaBOMEPHBIX IOPUANYECKH 3HAYUMBIX JCWCTBUM, 3aKIOUYEHUS JIOTOBOPOB H
COTJIAIIEHUH, 60 BJIACTHOM  MPAaBONPUMEHUTEIBHON  AEATEIIbHOCTU
YIIOJTHOMOYEHHBIX CyOBEKTOB, pe3yJIbTaTOM KOTOpOTO SIBJISTFOTCS
VHINBUTyaJIbHbIE IPABOBBIE aKThI» ",

Hekoropeie ydeHble BOOOIE HE pPacCMAaTPUBAIOT HWHIUBUIYATLHOE
pEeryJanpoBaHue KaK Pa3HOBUIHOCTb IPABOBOTO PEryanpoBaHus O,

B Teopuu npaBa no cnoco0y B3aUMOCBSI3U MEXTYy CYObEKTaMU TPAAUIIMOHHO

BBIACIISACTCA TpHu BUaa WHAUBUAYaJIbHOI'O IIpaBOBOI'O PETYJIUPOBAHUA:

%Kpacnospyxckuit C.I. WuauBupyanpHOe mpaBoBoe perymuposaue (OOmereoperudyeckuii acmexr) //
T'ocymapcTBo u mpaso. 1993. N 7. C. 134.

Munnunkec M. A. UnauBuayatbHOE IPABOBOE PETyIHPOBaHKE: TeOpPEeTHKO-TIPABOBOH aHAIM3: aBToped. JUC. ... 1-
pa topua. Hayk: 12.00.01. Ekatepun0ypr, 2009. C. 9.

40 Epmos B.B. [IpaBoBoe U HHAUBUAYAIbHOE PEryIUPOBAHUE OOIECTBEHHBIX OTHONICHHUI KaK IIapHble KAaTeropuu //
Poccuiickuii cyaps. 2013. N 2. C. 8 - 17.
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aBTOHOMHOE, KOOPJAMHALIMOHHOE U cyOopauHanmonHoe*.Ilog aBTOHOMHBIM
MOHUMAETCS CaMOPETryJMpPOBaHUE OTHONICHHWM, MpPU KOTOPOM HEOOXOIUMO
BOJICU3BSBIICHUE OJHOTO YIPAaBOMOYEHHOTO cyObekTa. [loa KoopAMHALMOHHBIM
MOHMMAETCS MHAMBHUIyAIbHOE PEryJIHMPOBAaHUE OTHOIIECHUI Ha OCHOBE B3aHMMHOTO
coriamienus cyobekToB. Hakonerl, k cyOOpAMHAIIMOHHOMY OTHOCSAT JI€ATENbHOCTh
MPABOMPUMEHHUTEIBHBIX OPraHOB M0 Pa3peHIeHHI0 KaKOTo-In00 KOHKPETHOTO
cropa.

ABTOHOMHOE TIPaBOBOE PETYJUPOBAHHE HMMYLIECTBEHHBIX OTHOLICHUIM
CYIIPYTOB pealin3yeTcsl B MEPBYIO OYepeab MOCPEACTBOM COBEPIICHUS CYNPYTOM
OJTHOCTOPOHHUX cJeynoK. K TakuMm chenkam OTHOCHUTCS, MPEXJE BCEro, jgada
HOTAPUAJIBHO YIOCTOBEPEHHOTO COTJIACHs OJHHUM CYNpPYyroM Ha COBEPIICHUE
JIPYTUM CYIIPYTOM CJIIEIKHU C OOIIUM HEABM)KMMBIM UMYIIIECTBOM, a TaKXKe CHEIKH,
NOJIIeKalIe TOCYJapCTBEHHOM perucTpauy Wik HOTApUalIbHOTO y10CTOBEPEHUS
(m. 3 cr. 35 CK). Takoe corjacue TmpeacCTaBiIseT COOOH OJHOCTOPOHHEE
BOJIEU3bSBIICHUE CYIIpYyra, a0COIIOTHO CBOOOIHOE OT BOJIM MHBIX JIUIL, B TOM YHUCJIE
u apyroro cympyra. Cynpyr, 4ube coriiacue TpeOyeTcsi, OIICHHMBas XapakTep
COBEpIIIaEMOM CIEIKU U €€ TTPaBOBbIC MOCIEACTBUS JJIs CEOs TMYHO U JIJI1 CEMbU B
LIEJIOM, BIIpaBe Kak JaTh TpeOyemoe corjacue, Tak M He jAaBarh ero. [IpuHynuTh
Cylpyra BBIPAa3UTh COTJIaCHE Ha COBEPIICHHWE CICIKH JAPYTUM CYNpPyroMm
HEBO3MOJKHO.

Taxxe K cpeacTBaM aBTOHOMHOIO IIPaBOBOIO PEryJIMPOBAHUS MOKHO
OTHECTH aKThl pealu3alliid TPHUHAUISKAININX CYIpyraM HMYIIECTBEHHBIX IPaB.
Cormacio n. 1 cr. 36 CK P®, cympyru BiafeioT M MOJB3YIOTCA OOLIUM
UMYIIECTBOM TI0 OOOIOJHOMY COTJIacuio. Bpsn nm maHHOE 3aKOHOAATEIhbHOE
YCTaHOBJICHHE TIPU3BIBA€T COTJIACOBBIBATH CYNPYTrOB  KaXIoe JCHCTBHE,

HarpaBJICHHOC Ha OCYIICCTBJIICHHUC HpaBOMOLII/Iﬁ BiI1aACHUA H II0JIb30BAaHUA

4 Kamanuna T.B. UnauButyansHOe peryanpoBanue B mpaBoBoi cdepe / CoBeTckoe rocyaapeTso u mpaso. 1992,
N1.C.125.
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MMYLIECTBOM. B peasbHOM IEUCTBUTEIBHOCTA OSTO HEBO3MOXKHO, a JMYHO-
JIOBEPUTEIIbHBIE OTHOIICHUSI MEK/y CYIIpyraMu JIEJa0T 3TO HE HYKHbIM. [TloaToMy
KOKIBI M3 CYNPYroB CaMOCTOSITENIBHO OIpPENENseT XapakTep U COJAEpKaHUE
CBOHMX JICMCTBUM MO OCYIIECTBICHUIO IPABOMOYMMI BIIAJICHUA W MOJIb30BaHUSA
OOLIMM UMYHIIECTBOM. XOTS B pAJie CllydaeB aBTOHOMHOE (HE3aBUCHMOE OT BOJIH
JIPYroro cCympyra) peryJiMpoBaHUE CBOEro IMOBEAEHUs HEBO3MOXHO. Hampumep,
€CJIM y CYNpPYroB B 0OIIel COOCTBEHHOCTH OJIMH aBTOMOOWJIb, KOTOPBIM KEJIAI0T
II0JIB30BAThCS KAK MYK, TaK U )KE€HA, OHU MOT'YT CBOMM COTJIALIEHUEM OIIPENEINUTD
NOPSJIOK MOJIb30BaHUS UM (YCTaHOBUTH ONPEIEICHHBIE JHU, YaChl, B KOTOPbIE UM
HOJIb3YETCSl KaX/bli M3 CYNPYroB) BO M30ekaHHE NalbHEUIIUX KOH(IUKTOB. B
ATUX CIy4asx OyJeT UMETh MECTO KOOPJIMHALMOHHOE MHJIMBHIYyaIbHOE MPABOBOE
pEryiIupoBaHHE.

KoopannannonHoe  (ZOroBOpHOE)  peryjiMpoBaHHE  HMMYIIECTBEHHBIX
OTHOUIEHUI CYNpyroB MpuoOpeno BechbMa IHPOKOE pACIpPOCTpaHEeHHe Ojaromaps
M3MEHEHHUIO CEMEHHOro 3akoHoaaTenbcTBa B cepenuHe 90-x rr. XX B. Choekrtp
UHCTPYMEHTOB KOOPJMHAIIMOHHOTO UHAUBUIYAJTBHOTO peryampoBaHus
nocTaToyHO WUpoK. K HUM OTHOCATCA B MEpBYHO ouepenb OpayHblid JOTrOBOD,
COTJIallIeHHe O paszziesie oOIero MMyIIecTBa CynpyroB U corJialieHue o0 yriate
anMMeHTOB. Bmecte ¢ TeM Henp3si HUCKIIOYATh W HMHBIX COIVIALIEHUH,
PETYIUPYIOIMX UMYLIECTBEHHBIE OTHOLIECHU CyNpyroB. Tak, B MociaeaHee BpeMs
yCIIOBUE OO0 OMNpeAeNeHUH JI0JIeld CynpyroB B OOIIEM HMMYIIECTBE BKIIOYAETCS
HEIMOCPEJICTBEHHO B JIOTOBOP O MPUOOPETEHUH 3TOI0 UMYIIECTBA B COOCTBEHHOCTh
(IOroBOp KYIUIM-IPOJaKU, MEHBI U T.1.).

Ha ocHoBanuu ct. 74 OCHOB 3aKOHOATEILCTBA O HOTAPUATE 2 CYyIIPYTH MOTYT
OOpaTUTBhCS C COBMECTHBIM 3asIBICHHEM O BbIJauy€ MM CBUJAETENICTBA O IpaBe
COOCTBEHHOCTH Ha J0JI0 B 00meM umymiectBe. OueBHIIHO, B JAHHOM Ciydae

TAKKC HMMCCT MCECTO B3aWMMHOC BOJICU3BABJICHHUC CYIIPYIOB, IMMPCAIOJararomce

42 Ocnogbl 3akoHozaTenbeTBa Poccuiickoit ®enepanun o Hotapuare: yt. BC P® 11.02.1993 N 4462-1 // UTIC
"Koncynsrantllroc".
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JOCTHKEHHE MMM COIJIachs MO BONPOCaM YCTaHOBJIGHHS Ha HaXXUToe B Opake
UMYIIIECTBO PEXKMMa JI0JI€BOM COOCTBEHHOCTH, B TOM YHCIE U OIpPEACIICHUE
pa3Mepa J0jei Kaxaoro u3 HuX B oOmeM umyiiectse. [lpu sTom 3asBieHue He
ABJIIETCSI aKTOM JOCTHKEHHUs BOJIECOIVIACHS IO YKAa3aHHBIM BoIpocam. MO3KHO
MPEANOJIOKUTh, YTO JAHHOE COIJIAlIEHUE JOCTUraeTcsl CyNpyramMu B YCTHOU
dopme. Ilomaua 3asBiIeHHS SBISETCS JIMIIb IOCJIEICTBUEM  JTOCTHXKEHUS
COrJIallIeHUs] U OJHMM M3 CHOCOO0B O(GOPMIICHHSI BOJEU3BABICHHS CYIPYIOB.
Bmecte ¢ TemM Henb3s HE 3aMETHTh, YTO COXPAHEHUE YKAa3aHHOTO HMHCTHUTYTa
ABJIIETCSI CKOpPEE JAHBIO TPAAMIMM, HEXEIN HEO0OX0AUMOCThI0. C MOSBICHHEM B
POCCHIICKON TMpPaBOBOM JEUCTBUTENBHOCTH TAaKOTO PETyIaTopa, Kak OpadyHbIi
JIOTOBOP, ObUIO OBbI JOTMYHO BBIIABaTh yKa3aHHbIE CBUIETEIHCTBA Ha OCHOBAHUU
OpayHOro JOrOBOpAa, YCTAHABIMBAIOIIETO PEXHM JO0JEBONM COOCTBEHHOCTH Ha
obmee wumyniectBo. OJHAaKO MOJOOHBIH  MEXaHM3M B  JIEWCTBYIOLIEM
3aKOHOJIATENBCTBE OTCYTCTBYET™,

CyOopauHanMoHHOE UHIAUBUIYAJIBHOE IIPaBOBOE PETyIMpPOBAHKE
OCYLIECTBJISIETCSl Yalle BCEro TMpU HAIWYUU CHOpa MEXIy Cynpyramu.
Pe3ynpTaToM paspenieHusi crnopa SIBJISETCS BbIHECEHHWE MPABONPUMEHHUTEILHOTO
aKkTa. AHanM3 JEWCTBYIOIIErO 3aKOHOJATEIbCTBA MO3BOJISIET OTHOCHTH K TaKUM
aKTaM pELICHHUS CyAOB, B TOM 4YMCIE TpeTercknx. CeMerHOe 3aKOHOAATEIbCTBO
COJEPKUT OO0JBIIOE KOJUYECTBO OLICHOUHBIX IOHATHH, CUTYallMOHHBIX HOPM,
MO3TOMY CyJbl 007amar0T OONBINONW CBOOOMON YCMOTPEHUS TPH Ppa3pelieHUun
MMYIIIECTBEHHBIX CIOPOB MEXIYy cynpyramu. Tak, «Cyl BIpaBe OTCTYNHUTbh OT
Hayvajia paBeHCTBA JI0JIEH CyNpyroB B UX OOLIEM UMYIIECTBE UCXOAsI U3 HHTEPECOB
HECOBEPILICHHOJIETHUX JETEH M MCXO/s U3 3aCTy>KMBAIOIIEr0 BHUMAaHUs UHTEpeca
OJIHOTO M3 CYNPYIoOB, B YACTHOCTH, B CIy4asix, €CIU APYTrod Cympyr He Moiyyanl

A0XO0J0B IO HCYBAKHUTCIIBHBIM IMPHYXMHAM HIIM PACXOA0BaAJI 0611166 HMYIICCTBO

“Epmos B.B. [IpaBoBoe ¥ HHANBUAYAILHOE PETYIHPOBAHKE OOMIECTBEHHBIX OTHOMICHUH KaK MapHbIE KATErOpHH //
Poccuiickuii cyaps. 2013. N 2. C. 8 - 17.
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cynpyroB B ymep0 wmHTepecam cembu» (. 2 ct. 39 CK P®). B momoOHBIX
CUTYallMsIX TOJBKO CyZ MOXET yCTAHOBHUTH, YTO MMEHHO CJIEIYET ITOHUMATh 0]
3aCIIy’KMBAIOIMMM  BHHMAaHUWE HHTEpECAMHM OJHOTO U3  CyNpPYyroB WM
HECOBEPIICHHOIETHUX AETEH, U, UCXOJI U3 OLEHKU KOHKPETHBIX OOCTOSTENbCTB,
NPUHATD PEIIEHKE, HAMOO0JIeE YIOBIETBOPAIOIIEE MHTEPECAM CTOPOH™,

[IpencraBisercs, 4TO0 aAMUHHUCTPATUBHBIE AKTHl HE SIBJLIIOTCS CPEICTBAMU
VHIUBUAIYAJIBHOTO IIPABOBOTO PETYJIMPOBAHMS HMMYIIECTBEHHBIX OTHOLIECHUH
cynpyroB. He BBI3pIBa€T COMHEHMI, YTO AJMUHUCTPATHBHBIE AKTBI SIBIISIOTCS
OCHOBAaHHWEM BO3HUKHOBEHMS, MU3MECHEHHUS WM NPEKPALIECHUS NPaBOOTHOLICHUM
MEXy Cynpyramu (HampuMep, akT PeruCTpaluy 3aKI0YEHHs WM PacTOP KEHUs
Opaka). OHAaKO OHM HE BBIMOJHSIOT PETYJISATUBHYIO (DYHKIMIO, MOCKOJIBKY HE
ONPEEIISIOT COIEPKAHUE CYIIPYKECKUX MPaB U 00S3aHHOCTEM.

B nureparype B KadyecTBE CpPEICTB MHIAMBUIYAIBHOIO  IIPaBOBOTO
pPETYJIMPOBAaHMS PACCMATPUBAIOTCS TAKXKE NMPABOBBIE HOPMBIL: «... cT. 34 CK PO
TOBOPUT O TOM, YTO UMYILECTBO, HAKUTOE CYIIpyraMu BO BpeMsi Opaka, sSBIseTCs
UX COBMECTHOM COOCTBEHHOCTHIO. B TO e BpeMs BellM HHAMBUAYAJIbHOTO
noJib30BaHus (0aexna, oOyBb U JIPyrue), 3a HCKIIOYEHUEM JPArolleHHOCTEeH U
JIPYTUX IPEeIMETOB POCKOIIHU, XOTS M MPUOOpPETeHHbIE B Mepuoja Opaka 3a cuer
OOLIMX CPEACTB CYNpPYroB, MPU3HAIOTCS COOCTBEHHOCTHIO TOTO CYIPYTra, KOTOPBIH
umu nonb3oBasics (ct. 36 CK P®). B stom ciyyae HOpMaTHBHOE MPaBOBOE
PETYIMPOBAHUE JOTMONHAETCS WHAUBUAYANbHBIM»®. C 3THM MHEHHEM TPYIHO
COTJIACHUTHCS, TOCKOJIBbKY HOPMAaTUBHOE Y MHIWBUAYAIBHOE PETYJIUPOBAHUE XOTA U
TECHO CBA3aHO, HO BOIUIOIIAET pAa3HbIE YPOBHH MEXaHHW3Ma IIPABOBOIO
peryupoOBaHUsl HMMYIIECTBEHHBIX OTHOLUEHHWM CynpyroB. B yka3aHHOW HOpme
peub ujaeT He 00 MHIMBHUAYaJIbHOM pETYIMPOBAHMM, a O AuddepeHnannu

OOIIENTPaBOBOTO  PETYIMPOBAHUS, YCTAHOBICHWW WCKJIIOYEHUNH H3  OOIIEro

“Munnukec U.A. UHIuBUIyalbHOE TPABOBOE PETYIIMPOBAHKE: TE€OPETUKO-TIPABOBON aHANN3: aBTOpe]. JIHC. ... -
pa topua. Hayk: 12.00.01. Ekatepun0ypr, 2009. C. 9.

SMunnnkec M.A. DIeMeHTH MHIMBHIYaJbHOTO MPAaBOBOTO PEryIHpOBAaHMS B ceMeifHoM mpase / CemeifHoe n
sxunuiHoe npaso. 2007. N 5. C. 16.
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npaBuia, KOTOPbIE PACIPOCTPAHSIOTCA HA MMYIIECTBO JIFOOBIX CYOBEKTOB,
cocrosmux B Opake?®,

NHauBrayalbHOE TPABOBOE PETYJIMPOBAHHUE MPHU3BAHO OOECIEUUTH YYET
MHTEPECOB KOHKPETHOI'O JIMIIA, KOHKPETHBIX CYNPYIOB, 4 HE TUIIUYHOU CEMEWHON
napsl. biaromaps MHAMBHAYaJbHOMY INPaBOBOMY DPETYJIMPOBAHHUIO COXPAHSIETCS
CaMOOBITHOCTb, YHHUKAJIbHOCTh CYIPY>KECKOH Maphl, TPaguLUH, CIOKHUBIIHECS
MEXIy KOHKPETHBIMU cynpyramu. 1103ToMy B 11€I0M MHIMBHIyaJIbHOE IIPABOBOE
pPEryJIMpOBAHUE MOXKET U JOJDKHO OKa3bIBaTh IIOJIOKUTEIBHOE BO3ACHCTBHE HaA
CYNPY>KECKHE OTHOIIECHHSI, CIOCOOCTBOBATh MX YKpEIUIeHHI0. YTOOBI 3TO CTallo
BO3MOKHBIM, HeoOxoanuma TIIATEIbHA npopalboTka MEXaHHU3Ma
WHIVBUAYAJIBHOTO IIPABOBOIO  PETYJIMPOBAHUSA  CYNPYKECKHMX  OTHOIICHUH,

COBCPIICHCTBOBAHUC U BBIpa6OTKa HOBBIX CPCACTB, YYUTBIBAIOIHNX COLMUAJIBHBIC,

IICUXOJIOIN4YCCKHUEC U NHBIC Q)aKTOpBI, BJIMAIOIIMC HA B3aUMOOTHOIICHUA B CCMBC.

%Kamannna T.B. MHIuBHLyalbHOE PEryIMpOBaHKe B TIPaBoBoii cepe / CoBeTcKoe rocyapcTBo U mpaso. 1992.
N 1.C. 125.
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3akiroueHue

[lo wToraMm mNpPOBENEHHOTO HCCIAEAOBAHUS  CTOUT OTMETHTb, YTO
UMYILECTBEHHOE IIOJIOKEHUE CYINPYroB M PEXUMbl HMYLIECTBA CYNPYTOB
PETryIUPYIOTCS TPAKIAHCKUM U CEMEMHBIM 3aKOHOJATEIBCTBOM. Y PETYIHPOBAHNE
HEMMYIIIECTBEHHBIX  OTHOILIEHWH  CYNpPYyroB  3aKOHOM  TPAKTUYECKH  HE
IIPOU3BOJIMTCS U OCTAETCSl HA YCMOTPEHHE CYIIPYTOB, YTO, HA HAIl B3IJISA, JUIIAET
CYIIPYTOB IIpaBa Ha 3allUTy CBOMX HEMMYIIECTBEHHBIX MPaB.

3aKkoHOAATENh B paMKaX YCTAHOBJIEHUS 3aKOHHOTO peXHMa COOCTBEHHOCTH
CYNpPYroOB YKa3bIBaeT, KAKUM 00pa3oM MMYILECTBEHHbIE MpaBa IpH pa3Boie OyayT
pacmpenenaTbcss MEXay cynpyramu. Takxke 3akoHOJATENb YCTaHABIIMBACT
NepevyeHb UMYIIECTBA, HE MOJIJIEKAILETO pa3Jie]y B cllydae pacTOpKEHUs Opaka.

JIOroBOpHON pexuM HMYLIECTBA CYNPYrOB YCTaHaBIMBAETCA OpayHbIM
COrJjalleHHueM. B JTaHHOM COIVIAIIEHUH CYNPYrd CaMOCTOSITENIBHO OIPEACIISIOT
00BbEM MMYLIECTBEHHBIX NIPAB U 00S3aHHOCTEN HA TIEPHOJ Opaka U MOoCaAeOpayHbIi
NEPUOJ B Cllydae ero pacTop>keHus. MHCTUTYT OpayHOro 10roBopa euie He JOCTHUT
YHUBEpPCAIBHOTO ypoBHA B Poccuiickoir deaepauuu, €ro 3akiIiOYEHUE HE
rapaHTUPYeT BOSHUKHOBEHUE MOCIEIYIOUMX KOH(PIMKTOB B CIIy4ae PacTOPKEHUS
Opaka 1 He uckiro4aeT obdparieHus B cya. [Ipu coctaBiaeHnn GpadHoOro JA0roBopa,
B HEM YUMTBIBAIOTCS TOJIBKO MHTEPECHI CYNPYroB. B HEM OTpakeHbl TOJIBKO MpaBa
U 00s13aHHOCTU CTOPOH JOTOBOpAa, HO HE OMNPEICIIEHO MOJIO)KEHHWE COBMECTHBIX
JeTel W He OTpaXeHbl UX MHTepechl. Ha Ham B3risia, cocraBieHHe OpayHOro
JIOTOBOpa 0€3 ydyeTa MHTEPECOB MAJIOJIETHErO YieHa CEMbH SIBJISETCS YNYILIEHUEM
U JIOJDKHO OBITh YPEryJIUpPOBaHO 3aKOHOJATEILCTBOM.

[Ipn paccMOTpeHUMHM HWMYIIECTBEHHBIX CIOPOB MEXIYy CYNpyramH, CyJ
YUUTHIBAET MATEpUATIBLHOE TOJOXKEHHE KaXJOro M3 CYNpPYroB, HAJIMYUE y HHX
HECOBEPILICHHOJIETHUX JEeTed W yCIOBHUS BO3HUKHOBEHMS  KPEAUTOPCKOMN
3aJI0JDKEHHOCTH 1o  cAenkaM. OCHOBHBIMH —MNPUHIMIAMU NpU  CyneOHOM

pa3OupaTeNbCcTBE MO pasfely UMYIIECTBA CYNPYroB SBISIOTCS TPUHIIUIIBI



52

3aKOHHOCTH, CIIPABEAJIMBOCTA U OOOCHOBAHHOCTH.

WunuBrayanibHOE TPABOBOE PETYJIMPOBAHUE MPHU3BAHO OOECIEYUTH YYET
MHTEPECOB KOHKPETHOI'O JIMIIA, KOHKPETHBIX CYNPYTOB, & HE TUIIMYHOW CEMEHHOMN
napel. braromaps WHIMBUAYAIBHOMY IIPAaBOBOMY PETYJIMPOBAHUIO OTHOILIECHHUN
CYNIPYTrOB COXpaHSAETCS CaMOOBITHOCTh, YHUKAJIBHOCTb CYIPYXKECKOW Taphl,
TPaJULIAN, CIOXKUBIIMECS MEXAY KOHKPETHBIMH Cynpyramu. lloatomy B menom
WHJMBUAYAJIIbHOE TIPAaBOBOE pETyJIHPOBAHUE MOXKET M JOJDKHO OKa3bIBaTh
MOJIOKUTEIBHOE BO3ACHCTBHE HA CYIPYKECKHUE OTHOILIEHUS, CIIOCOOCTBOBATh UX
yKkpemieHno. YToObl 3TO CTajlo BO3MOXKHBIM, HeoOXoAuMa TIHIATEIbHAS
npopa0oTKa  MeXaHM3Ma  WHAMBUAYAJIbHOIO  IPaBOBOIO  PEryJIMPOBaHUS
CYNPY>KECKUX OTHOIIEHUH, COBEPIICHCTBOBAHME M BBIPAOOTKA HOBBIX CPEICTB,
YUHUTHIBAIOIIMX COLMAIbHBIC, IICUXOJIOTMYECKUE U UHBIE (DAKTOPHI, BIMSIOLIME HA
B3aMMOOTHOIICHUS B CEMBE.

Ha nam B3msia, Takke CTOMT 3aKOHOJATEIBHO 3aKPENHTh MPABOBOM CTATyC
(bakTHUeCKUX COXUTEJIe W o0ecnmeunTb HX TMPABOBOM 3alIUTON IyTeM
YCTAaHOBJICHHSI pEXUMa OOIIHOCTH MMYIIECTBA, HAKUTOTO B TAKOM MAapTHEPCTBE
IIPU  YCJIOBUHM, YTO OHO CYIIECTBOBAJIO OMNPEIEICHHBIA IIEPUOJ BPEMEHH,

HaIrpuMep, He MEHEE TPEX JIET.
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