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AHHOTALUA

Brinycknast kBanudukanumonHas padota Ha Temy: «CHelKd B CeMEitHOM
IpaBe».

AKTYyaJbHOCTh TEMBI OOYCIIOBJIEHA TEM, YTO CIEIKA B CEMEHHOM MpaBe
ABJSIIOTCSL HE B TIOJIHOW MeEpEe YpEryJMpOBaHHBIMM B  JCHCTBYIOIIEM
3aKOHOJIATENBCTBE, BCIECACTBHE YEro IPABONPUMEHUTEIbHAS TMPAKTUKA 10
JAHHOMY  BOIIPOCY  SIBIISIETCA  HEOAHO3Ha4yHOW. JaHHBbIE 0OOCTOSITENHCTBA
CIIOCOOCTBYIOT HApPYIICHHUIO 3aKOHHBIX IIPaB M MHTEPECOB CyOBEKTOB CEMEHHO-
MPaBOBBIX OTHOIIIEHUM.

lens paOoThl 3aKirO4aeTCss B aHAM3€ IMOHATUA W 3aKOHOJATEIbHOU
periaMeHTallui  CIIEJIOK B CEMEMHBIX MPAaBOOTHOIIEHUSIX B Poccuiickoit
denepany, BBISBICHWM Hauboyiee BaXXHBIX MpoOsieM B JaHHOW cdepe u
pa3paboTKe MPETIOKEHUN 10 X ONTUMHU3AIIHH.

B coOTBETCTBMM C MOCTaBIEHHOW LENbI0, CHOPMYIUPOBAHBI CIEAYIOLINE
3a/layd: M3y4YUTh TIOHSATHE W OCOOCHHOCTH CJHIENIOK B CEMEHHOM TIpaBe;
MCCJIEI0BATh MOHATHE, COJIEPKAHUE U MPABOBYIO MPUPOLy OpayHOTro JI0roBOpa Kak
BUJIAa CHAEJIKM B CEMEMHOM IIpaBe; ONPEIEIUTh OCOOCHHOCTH MPABOBOIO
pPETYJIMPOBAaHUS COIJIAIICHUS 00 YIJIaTe€ aJMMEHTOB; OTMETUTh MPOOJIEMHBIE
aCHeKThl COIIallleHuid 00 OmpeneseHuu AO0Jed U O paszzelie OOIIero MMyIIecTBa
CYyIPYrOB; PacCMOTPETh HEJACUCTBUTENBHBIE CIEIKA B CEMEMHOM MPABE; U3YYUTh
CJI0>KHBIE CITydau ONPEAEICHUS TPABOBOTO PEKUMA UMYILIECTBA CYTIPYTOB.

Crpyktypa paboThl COCTOUT W3 BBEJICHHUS, JIBYX TIJIaB, BKIIOUAIOIIUX B CEOsI
B 00IIeH CIOXKHOCTH MIECTh MaparpadoB, 3aKIIOUEHUS U CIHUCKA HCIIOJIb3YyEeMbIX
MCTOYHUKOB. B mepBoil riaBe ucciieqyercsl MOHSATHE M OCOOEHHOCTH CIIEJIOK B
CEMEMHOM IpaBe. Bo BTOpPOH TIJIaBe aHAIM3UPYIOTCSA OTAECIbHBIE BUABI CEMEWHO-
UMYILIECTBEHHBIX CHIEIOK IO 3aKoHOoAaTesnbecTBy PD. O6muit o0beM IUIIIOMHOM

paboThI COCTABIIAET 55 CTpaHULL.
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BBenenue

CerogHss BOIPOCHl YpPETYJIMPOBAHUSI CEMEWHBIX MPABOOTHOIIEHUN UTPAI0
0Cc000 BaXXKHYIO POJIb B COBPEMEHHOM O0O0IIeCTBE. DTO 00YCIaBIMBACTCS TEM, YTO,
BO-TIEPBBIX, JUYHBIE B3aUMOOTHOILICHUS MEXKIY CYIPYTramMHu, KOTOPbIE MTOCTPOCHBI
Ha JIFOOBU, IOBEPUH, YBAKCHHH, BHICTYAIOT B KaUE€CTBE UX TJIABHBIX JKU3HEHHBIX
LEHHOCTHBIX TPHUOPUTETOB, TJI€ BMECTE C TEM HWMYLIECTBEHHBIE IIpaBa U
00513aHHOCTH TpakJlaH, KOTOPBIE CBsI3ajM ceOs y3amu Opaka, KacaroTcsl HHTEPECOB
KaK MX JIMYHO, TaK W TPEThUX JIMI, K MPUMEPY, AETEH U MPOUYUX HACJICIHHKOB,
KPEIUTOPOB, CTOPOH MO CAEIKAaM, TOCYJapCTBEHHBIX OPraHOB U OPraHOB MECTHOM
BJIACTH U MpOYEE.

BerynuB B OpauHble OTHOIIEHMSI, OOJIBITMHCTBO JIMIl HE yMalOT O TOM,
KaKue MMYIIECTBEHHbIE MPUOOpEeTeHUs] OyIyT B JaidbHEHIIEH >KU3HU, U KaK OHU
OyIyT €ro 3KCIUIyaTHpoBaTh. TeM HE MEHee, B Cilydae pa3BoJa OCHOBHAs Macca
CEMEW BCTPEUYAET HA CBOEM IIYTH PSJ CIOXKHOCTEW, KOTOPBIE CBSI3aHBI C Pa3/IeIoM
MMYILIECTBA, KOTOPOE BBICTYHAET COOCTBEHHOCTBIO CYIIPYTOB.

NMyliecTBEHHBIM ~ B3aMMOOTHOILICHHSIM ~ MYy»Ka W JKEHbl  OTBOJUTCS
HEMAJIOBAXXHAs! pPOJb B CTPYKTYpPE BCEX OTHOIIEHWH, KOTOpPbIE BO3HUKAKOT B
CeMEMHON »Xu3HU. Pa3BuTHe HsKOHOMHMYECKOM cuTyauun B Poccum, KoTOpoe
COTNPOBOXKJIAJIM CTpaHy Ha NpoTsbkeHuH mocienaux 20 1eT, crmocoOcTBOBAIU
BO3HUKHOBEHUIO HOBBIX (POPM COOCTBEHHOCTH, YTO HWHHUIIMUPOBAIO CO3JaHUE
COBEPUIEHHO HOBBIX JUISI OTE€YECTBEHHOTO CEMEWHOrO0 IpaBa  METOJMK
YpETyJIUpPOBaHUs UMYIIECTBEHHBIX OTHOIIEHUN MEXAy cynpyramu. CTaHOBIEHUE
Y pa3BUTHE PBIHOYHBIX OTHOWICHHH B P® mpemocTaBuil BO3MOXKHOCTh Ka)XIOMY
Cynpyry OBITh COOCTBEHHHKOB KaKOTO-JIHMOO HMMYIIECTBA, KOTOPHIM OH BIIPaBe
pacropsikaTbCsi B COOTBETCTBMM CO CBOMMH HWHTEpECaMH U KEIaHUSIMH, B
HE3aBHUCUMOCTH OT BOJIEU3BABIICHUS IPYTOro CYIPyTa, a I Pa3pelIeHs] JaHHOTO
BOIpoca TpeOyeTcs HaTu4he MPaBOBOW CUCTEMBI, KOTOpas pacIpocTpaHsiach Obl

1 Ha OpavHbIA TIOTOBOP.



B kauecTBe mNpUOPUTETHBIX U  Hauboyiee AaKTyaJlbHBIX IpoOJieM
MMYLIECTBEHHBIX OTHOIIEHUM CYIPYIOB BBICTYNIAOT OTHOILICHMS, KacaeMble
UMYILECTBA, KOTOPOE MPUHAIICKUT OAHOMY M3 cymnpyroB (6o oboum) Ha
OCHOBAHMM IIpaBa COOCTBEHHOCTH. B CBSI3M C 3TUM, NpUHUMAas BO BHHMAaHHE
OCTpPBIN XapakTep paccMarpuBaeMoi nmpooiemsl B PD, BakHO MOHMMATh 3HaYEHUE
3¢ (EKTUBHOTO YpEryJIMpOBaHUS OTHOLIEHUN B JaHHOM cermeHre. (CeMenHbIX
otHomieHnd. Takum o00Opa3oM, akKkTyaJbHBIM BOIPOCOM B JaHHOM Cllydae,
BBICTYIIA€T BO3MOXKHOCTh Ha ypEryJMpOBaHHUE IpaB U OOS3aHHOCTh CYNPYTOB 3a
CUeT NOJAINMCAHMS JOTOBOPA, TaK KaK JMIIb B WHAWBHUIYAJIBHOM COTJIAIICHUU
BO3MOYKHO MPUHATH K CBEJIEHUIO OCOOCHHOCTH KaXKJ0M KOHKPETHOW CUTYyaIUH.

Hecmorpss Ha orcyrctBue B CK P® HOpM, MO3BOJSAIOIMIKX CYNpyram
BCTYIIaTh B UMYILECTBEHHO-AOTOBOPHBIE OTHOIEHUS, OH MPEAYyCMAaTPUBAET MPABO
Ha TO, YTOOBI 3AKIIOYUTh MEXY MYKEM U )KEHOW CEMEHHO-NPaBOBOM JOTOBOp, B
YACTHOCTH TAaKOW, Kak OpayHbIi JOTOBOP, WK COrjalieHue o0 yriaTte aliMeHTOB,
WJIM COTJIAILIEHHUE O Pa3/iesie COBMECTHO HAXKUTOTO UMYLIECTBA U T. II.

Ilenb pabOTBl COCTOMT B AaHaJNU3€ TMOHATHA U 3aKOHOJATEIbHOM
perimaMeHTaluu CIEJIOK B CEMEMHBIX [PaBOOTHOLIEHUSX B Poccuiickon
®depneparuy, BBISBICHUM HaubOoJiee BaXXHbIX NpoOJIeM B JaHHOM cdepe u
pa3palboTKe NpeUI0KEHUH M0 UX ONTUMHU3ALIUY.

B coOTBeTCTBUMM C MOCTaBJIECHHOHN IENbl0, CHPOPMYIUPOBAHBI CIEAYIOIINE
3aJlayul JAaHHOW PabOTHI:

- U3YYUTb MMOHATHE U OCOOCHHOCTH C/IEJIOK B CEMEMHOM MpPaBe;

- HCCIIEIOBaTh IMOHATHE, COJAEPKAHWE U MPABOBYIO MNPUPOAY OpavyHOro
JIOrOBOpa KakK BUJA CHIEJIKH B CEMEMHOM IIPaBe;

- ONpEeNETUuTh OCOOEHHOCTH MPAaBOBOTO PETYJIMPOBAHUS COTJAIICHUS 00
yIulaTe alTuMEHTOB;

- OTMETUTH NMPOOJIEMHBIE ACTIEKTHI COTJIAIICHUN 00 ONpEeIeIeHUN T0JIeH U 0
pazzese o0IIero UMyIIecTBa Cynpyros.

- paccMOTpEeTh CHACIKM HEMMYIIECTBEHHOI'O XapakKTepa MEXAy YJICHAMH

CCMbHU.



OOBEKT HcclieIOBaHusl — MIPaBOBbIE ACMEKThl OTHOUIEHUH B cpepe CAENOK B
CEMENHOM IIpPABE.

[IpenMeToM wHccienoBaHusl ABISETCA JIEUCTBYIOLIEE 3aKOHOIATEILCTBO, a
TaK)k€ HOPMATUBHO—IIPABOBBIE AKTHI, KOTOPHIE PETYIUPYIOT OTHOIICHUS B cdepe
CHEJIOK B CEMEVHOM IIPaBe.

MeTod0JIOTHYECKON OCHOBOI SBJISETCS OOIIUNA MUAJIEKTHUYECKHHU IMOIXOI B
COBOKYITHOCTA C HCIIOJIb30BAaHUEM OOMIMX MW YaCTHBIX METOJ0B HAYYHOTO
MO3HAHUSA, B YaCTHOCTH, (HOPMaIbHO-JIOTHYECKOTO, (POpMaIbHO-IOPUIUYECKOTO,
CHUCTEMHOI'0 aHaJIN3a, AaKCUOJIOTUYECKOTO.

HopmaTuBHO-TIpaBOBYIO OCHOBY HACTOSIIIETO HWCCJIEAOBAHHS COCTABISIOT
Koncrutymust Poccuiickoit ®@enepanuu (naigee no padore — Koncrurymus P®D),
nercTBytonme eaepaibHble 3aKOHBI B c(pepe CAEIOK B CEMEHHOM MpaBe.

Crpyktypa paboThl 0OO0YCIOBJI€HA LEISIMH HACTOSIIEIO HCCIEIOBAHUS U
COCTOMT W3 BBENICHHUA, JIBYX TJiaB, IIECTH MaparpadoB, 3aKIIOUYEHHUs, CIHCKA

HCIIOJIb3YCMbIX HCTOYHHUKOB.



I'naBa 1 IloHsiTe U 0COOEHHOCTH CI€JIOK B CEMEIIHOM IpaBe

1.1 IlonsiTHE CIEJIOK B CeMEiHOM MpaBe

[Tpunsitue CemeitHoro kogekca B PO (1995r1) onpenenusnio onpeneneHHbIE
npaBuia B CEMEWHOM 3aKOHOJATENbCTBE, MU HMMEHHO B TOT MOMEHT M OBLIO
YCTaHOBJICHO JIOTOBOPHOE yperyiaupoBaHue CEMEUHBIX nen Ha
npaBoycTaHaBinuBaromieM yposue [30].

Ho »storo, Komexkcom o Opake m cembe (PCOCP) Opina ycranoBiieHa
BEPOSTHOCTh YPETYJIUPOBAHUS JTAHHBIX OTHOILIEHUH TOJBKO JIUIIL TOCYAapCTBOM
(ct. 6). Tak Kak TOrOBOpa HE MOIUCHIBAINCH, TO 3TOT (PAKT JaBasl ONPEICICHHYIO
CBOEOOPA3HOCTh METOJIUKU CEMEMHOTO 3aKoHoAaTeabcTBA. Hy>)KHO OTMETUTH, UTO
M Ha TOT MOMEHT BC€ 4Yalle 3By4Yald MHEHHUS, O HEOOXOJMMOCTH BBECTHU
JIOTOBOPHOE yperyiaupoBanue cemelnbix aen. Hukutuna B.I1. nneatTudunmposana
JIOTOBOPEHHOCTh CYMPYXKECKUX Map 00 X oOIIeM HEABUKMMOM HMYIIECTBE, Kak
IpaXKJIaHCKO-TIPABOBOM JIOTOBOP O OOIIEM COCTOSIHUH 110 3HAUYCHHUIO U XapaKTepy.

Heob6xonumo mo6aButh, uto B Kojekce Bce-Taku OBLIM MPOIMUCAHBI
JIOTOBOPHBIE Hayaja yperyjaupoBaHUsl CEMEHHBIX NIeJ, 3TO: «HOPMBI O TIEpEeMEHE
dbamuu HecoBEpIICHHONIETHETO pebenka (cT.158), o paspenieHUH CIOpPOB O
MeCTe KUTEIhLCTBA peOeHKa, 0O pa3Mepe JACHEKHBIX CPEACTB, BHIIIAUMBAEMBIX Ha
coaepxkanue pedoenka (ct.34)» [29, €.26].

B ykazaHHbIX HOpMaTHUBaX ObLIM MPUMEHEHBI ONPEICIICHHBIC HA3BAHUS, «I10
B3aMMHOMY COTJIACHIO» U «IIPUUTU K COTJIAIIEHUIO», ITO JABAJIO MOHSTh, YTO €CTh
OMPEICICHHOE COIJIAIIEHUE MEXKY CTOPOHAMH.

JIOoroBOpHOE ypEryJMpoOBaHUE TMOSABUIOCH ¢ npuHATHEM D3 «O BHECEHUU
n3MeHeHuil u nonoiHeHudd B Kogeke o Opake u cembe PCOCPy» ot 22.12.1994
No73-®3, koTopsiM ObLIa 3aKpeTUieHa BO3MOXKHOCTH 3aKIIIOUUTh MHCHhbMEHHOE
corJialieHue 00 yriaTe aTuMeHToB [27, C.24].

CerogHss x€ BO3MOXHOCTh PEryJUPOBAHUS CEMEHWHBIX OTHOIIECHUH,
MOCPEACTBOM  3aKJIOUCHHUS  Pa3IMYHOTO poja  COTrJallleHWH, 3aKperieHa
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3aKOHOAATENbHO, YTO IPUBEJIO K BO3HUKHOBEHHIO, U3MEHEHUIO MPEKPAIICHUIO
CEeMEMHBIX MpaB U 00513aHHOCTEN MO BOJIE CTOPOH.

JloroBop — 3TO oAHAa M3 HauboJee YacTO MCIOJIb3YEMBIX HOPUANYECKUX
koHCTpyKIui. IIyHkT 1 c1.420 'K P® Tpakryer «I0roBOp», Kak COIJIAIEHUE
JBYX WJIH HECKOJIBKMX JIMI[ 00 YCTAaHOBJICHHHM, U3MEHEHHHM WJIH MNPEKPAILIECHUN
IPKIAHCKUX TPaB U 00SI3aHHOCTEH, TO €CTh PACCMATPUBAET MX KaK CHHOHHUMBI
[7]. Tlpu sTOM HHM B 3aKOHOAATEIHCTBE, HU B HAYyYHOW IJUTEPAType IMOHSITHE
«COTJIAIIEHUE» HE PACKPBIBACTCS MOAPOOHO, TaK KakK MOJpa3yMEeBaeTCs, YTO OHO
0OIIeN3BECTHO.

ITo muennto M.M. bparnackoro u B.B. BUTpSIHCKOro MOHATHE «IOTOBOP»
yXKe, YeM [OHATHUE «COTJIALEHHE», TaK KaK €ClIM B COIJIAIEHUH HET
HaIIPaBJIEHHOCTH Ha BO3HUKHOBEHHE NIPABOOTHOIICHHUS (TIpaB U 00SA3aHHOCTEM ), TO
HET OCHOBAHMIA CYUTATH ero qoropopom [9, €.44].

CorylacHO MMUPOKOK KOHLENIMM TOHMMAaHMWS JOrOBOpPa, CTOPOHHUKOM
kotopoi sBisierca P.O. XanduHa, «IOroBop — 3TO COIVIAIIEHUWE CTOPOH, HX
COTJIACOBAHHOE BOJICU3BABIICHUE, HAIpUMEp, Ha JOCTHXKEHUE OIPEACICHHOIO
pesyiabtaray [11, ¢.52].

B. U. Jauunun, C. U. PeyToB onpenensitor CeMEeHHO-PABOBOE COTJIAIICHUE
KaK  «COIVIACOBAaHHOE  BOJICU3BABIICHME  JBYX  YYAaCTHUKOB  CEMEWHBIX
IIPABOOTHOIIIEHUH, HAIIPABIICHHOE HA JOCTUKEHHE OIPENEIEHHBIX HOPUANYECKUX
MOCIIEACTBUI». JlaHHAsg KOHLIENUHUS OTOXKAECTBIICHUS MOHATHN «COTJIAILIEHUE» U
«JIOTOBOP» COOTBETCTBYET JIETAIbHOMY OMNpPEIEICHUIO U HE BIIeYET 3a co0oil
HEOOXOJMMOCTh YCTAHOBJIEHUSI Pa3HbIX MPABOBBIX PEXHMOB HJII JOTOBOPOB U
coryarreHuii B cemeitnom mpase [9, ¢.103].

Onnaxko, B CemeitHoM kojaekce PD, moMuMO BbIIIEHA3BAHHBIX, COJACPHKATCS
TaKue TOHATUS KaK «COTJIaCHE» M «B3aUMHOE corjacue». Tak, OOHUM U3
MIPUHITUTIOB PETYJIMPOBAHUSI CEMEHHBIX OTHOIICHHH, 3akperuieHHbX B cT. 3 CK
P®, sBisercs «paspelleHue BHYTPUCEMEWHBIX BOIPOCOB «II0 B3aUMHOMY
COTJIACHIO», YTO IIOAPA3yMEBAET MPEIOCTABICHUE WICHAM CEMBH OJIMHAKOBOMN

BO3MOXHOCTH BBI60pa MOACIHU ITIOCTPOCHUA UX BHYTpHCGMeﬁHLIX OTHOIIICHUI.
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Cratps 31 CK P® ycranaBiuBaer, 4TO BCE CEMEWHBIE BOIIPOCHI PELIAOTCS
CYIIpyraMu COBMECTHO, TO €CTh IO COTJacuio obenx cTopoH. Takxke (ctaThs 65
cemeitHoro Kopekca Poccun) ycraHaBiaMBaeT, OTHOCUTENIBHO J€TEH, a MMEHHO
BOCIIUTaHHE H OOpa3oBaHME, OMpENeIsIeTcs POAUTENSIMU IO B3aUMHOMN
noroBopeHHocTd. A B (myHkte 3 ctaths 65 CK P® comepxkurcs eme OHO
onpenenenue: «Ecim poaurtenn XKUBYT HE BMECTE, TO IPOKHWBAHHWE peOEHKa,
ompenensercss mo cornamieHuto odenx ctopod [30]. Eciam pogurenn He cMmorim
JIOTOBOPUTBCS, TO PEUIEHHE JAaHHOW MPOOJIEMBbI OCYILECTBISETCS MPU MOMOIIU
cyna...» [8, c.77]. Ha panmHOM o9Tame, peub UAET O JOTOBOPEHHOCTH
OTIPEIETIEHHOTO BOMPOCA, KOTOPBINA PEIIaeTCs B YCTAHOBIICHHBIN MIEPHOJI BpEMEHH.
JIOTOBOPEHHOCTh CTOPOH OIpPENENseTCs] KaK IMOCTOSIHHOE COIVIacue pelIeHUn
pazHOro poja BOMPOCOB B TPaHUIAX OIHOTO MPOJOJDKUTEIBHOTO IPaBOBOTO
OTHOIIICHUSI.

OT0 0OBACHSAETCS TEM, UYTO €CIM MECTO JKUTEJIbCTBA MOXHO YCTAaHOBHUTb
ceiluac U KOHKPETHO MyTEeM 3aKJIFOUEHUS COTJIAIICHUS, TO BOIIPOCHI BOCIIUTAHUSA U
00pa30BaHUSI-TIPOIOJIKAIOIINECS OTHOLIEHUS, KOTOPbIEe HEBO3MOKHO IMPOIUCATh B
COIJIAIIEHUH C YYETOM BCEX BO3MOXKHBIX OOCTOATEILCTB, YTOOBI HE YLIEMHUTb
npaBa peOeHKa.

B cBsi3u ¢ yem BcTaeT BONPOC O COOTHOLIEHUM IMOHITHHA «COTJIAIICHUE» U
«corjmacue» B ceMeWHOM IpaBe. [lomaraeM, 4TO MOXHO HX pa3rpaHUYUTh
cleyronmM 00pa3oM: corjiacue — 3TO 0JI00pEeHHE OJHUM U3 CYMNpPYroB JICHCTBHIM
JPYroro cymnpyra B CEMEMHBIX MPAaBOOTHOILIEHUSX, a COIVIALIeHHE — 3TO yxkKe Ooee
JeTaIbHOE perjiaMeHTHpoBanue Bompoca [13, c.41].

W3 »TOro criemyer, 4Tro «COTJallleHHWE» B CEMEHHOM IIpaBe, O3HA4aeT
corjacie BCEW CeMbH, B YCTAHOBICHWH M OCYIICCTBICHHE UWMH HUX
WHIMBHUIYAJIBHBIX MPaB U 00s3aTEIbCTB, a TAK)KE MCIIOJHEHUE TIPABHI U CPEICTB
JIOJKHBIM YJIEHOM CEMbHU YKa3aHHBIX JJIsl HETO UMYIIECTBEHHBIX 00513aTEIbCTB.

Ha nmaHHBII MOMEHT, Ha 3aKOHOJATEJIILHOM J3Tall€ TaAK U HE YCTAHOBJIEHO
COCTOSIHME€ paccMaTpUMBAaEMbIX COMNIAIIEHUH — 3TO NPUBOAMT K TOMY, UTO

CIICOHUAJIMCTHI 110 TPAKAAHCKOMY IIPpABY IIPOBOIAT PA3JIMIHOIO POJd MAHUITYJIATTUN
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[0 U3YYECHUIO CEMEWHBIX JIOrOBOPOB, KAK M 3aKOHOAATEIBHOTO XapaKTepa, Tak U
OINPEJENCHHBIX HHIWBUAYAIbHBIX (POPMATOB, KOTOPHIE B 3HAUUTEIHLHON CTEIECHU
MMEIOT Pa3iinyus OT IPAKIAHCKO-TIPABOBBIX.

Tak, oqHM aBTOPBI OTHOCAT CEMEMHO-IPABOBBIE COTJIALICHUS K KAaTETOPUHU
IrpakIaHCKO-IIPABOBBIX CHENOK. B KadecTBe aprymMeHTa CTOPOHHMKH JaHHOU
MO3UIIMU YKA3bIBAIOT, YTO HA HHUX PACHPOCTPAHSIIOTCS HOPMBI TPAXKIAHCKOTO
IpaBa, KOTOPBIE PETYIUPYIOT OOIIKE TIOTOKEHUS O CeAeNIKaxX U IOTOBOpax.

CTOpOHHUKHM BTOPOro MOAXOAA HAIPOTUB CUMTAIOT, 4TO, paccMarpuBas ['K
P® rne ycraHoBieHO OOJIbIIOE KOJUYECTBO JOTOBOPOB M JIMLIAM JIA€TCSl IPAaBO
MOJIUCHIBATH JIOTOBOPA, IPU 3TOM HE MPOMMUCAaHHBIE 3aKOHOAATENHCTBOM, CK PD
HAa00OpOT YCTaHABJIMBAET KOHKPETHBIM CIMCOK COTJIAIICHUN, HE JaBas CBOOOMIbBI
JIOTOBOpA, KOTOPasi B CBOK OYEPEIb XapaKTepHA IPaKJaHCKOMY IIPABY.

PaccmarpuBas cemeiiHoe MpaBO, Mbl MOHUMAEM, YTO Yy CYOBEKTOB HET
cBOOO/BI BBIOOpPA CTOPOHBI COIVIAUIEHUs, €ro ¢opmel U 3HaueHus. H.O.
3BEHUIOPOJICKAsI CUUTAET, YTO: «PEIIEHUE JaHHOTO BOIPOCAa BO MHOTOM 3aBUCHT
OT pa3peleHust npoOJeMbl O COOTHOIIEHUHU TPakJaHCKOTO M CEMEHHOro Ipasa,
I'PAXKIAHCKOIO U CEMENHOTO 3aKOHOAATEIbCTBA.

[IpaBoBy1O MpUpoOIy AOTOBOpPaA OMPEAENSAET XapaKTep TOTO OOIIECTBEHHOTO
OTHOIIICHHUS, TIPABOBO (hOPMOI KOTOPOTO BBICTYIACT 3TOT JoroBop» [1, €.86].

VYKe Ha NPOTSHKEHUU MHOTHX JIET, BEAETCA TUCKYCCUS O TOM, SBISETCA JIA
CEMEWHOE TMPAaBO CAaMOCTOSATEIBHOM OTPacibl0 WIA JKE€ 3TO IOAOTPaCib
IPaXXJaHCKOTO Mpasa.

boisiee pacnpocTpaHEHHOU SBISETCS UMEHHO BTOpAsl MO3UIIMSI, OCHOBAHHAS
Ha TOM, 4YTO JUIA PETyJUpPOBaHUsS OTHOIIEHWW NPU 3aKIFOYEHUH JOTOBOPOB
YJIEHAMU CEMbH K HUM IPUMEHSAIOTCS HOPMBI TPayKIaHCKOTO ITpaBa.

B cr. 4 CK P® roBopurcsi, 4To K YKa3aHHbIM B CT. 2 UMYILIECTBEHHbIM U
JIMYHBIM HEUMMYILECTBCHHBIM CBS35IM MEXAY CEMbEH, HE PErIAMEHTHUPOBAHHBIM
CEMEWHBIM NPAaBOM, B XOJ HMIET IPaXXIAHCKOE IMPaBO, KOTOPOE MOAXOIUT IOJ

IapaMeTpbl OTHOIIEHUN B CEMbE.
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B cratke 5 CK P® ecrp anbTepHaTHBa  OCYIIECTBICHUS
(cyOcuIMpOBaHHOTO, AHAJIOTUYHOTO) B OTHOIIEHUU CEMbHU MPABWII TPAXKJAHCKOTO
3aKOHA, YTO JA€T HaM OJHO MPEUMYIIECTBO B3aUMOCBSI3U CEMEHHOro IpaBa U
npyrux obmacreit [30].

SApkuM TpuUMepoM B JAHHOM Clly4ae CIYKUT OpauHblii KOHTPAaKT, TJiE
MOJHUMAIOTCS BOMPOCHI BBIMIOJHEHUS TIPaBWI 00 OTBETCTBEHHOCTH B TOM
CUTyalluu, KOorjaa ObUTH HE COOJIIOJIEHBI YCJIOBHS JOTOBOPEHHOCTH, MpaBHiia 00
MCKOBOM [aBHOCTH, NPUYMHAX WCIPABICHUS JUOO TMOJTHOTO aHHYJIUPOBAHUS
ZI0OTOBOpA.

Heo06xonumMo mOMHUTB, UTO Y CEMEHHOT0 MpaBa CYIIECTBYIOT CBOM B3IJISI/IbI
IPABOBOI'0 YPEryJIUPOBAHUS, KOTOPBIE MMEIOT OIPEACIICHHBIE OTINYUSA OT
IrpakIaHCKOTr0 3aKOHOIATEIbCTBA.

Urak, paxt cydcuauapHoro npuMmenenust Hopm 'K PO npu 3akntoueHun u
VICIIOJIHEHUU CEMEHWHO-TIPABOBBIX JOTOBOPOB SIBIIIETCS OCHOBAHHUEM T'OBOPUTH O
PUHAUICKHOCTH 3TUX COTJIAIICHUH K TpakIaHCKO-TIPABOBBIM cJieiKam [7].

[To MHeHuto0 aBTOpa pabOTHI, KPUTEPUH BBIICICHUSI B KATETOPUIO CEMENHHO-
MPABOBBIX CHIETIOK, & UMEHHO: 00Jee y3KHi KPyr CyOBEKTOB M OOBEKTOB, HEJIb3s
NpU3HATh JOCTAaTOYHO OOOCHOBAaHHBIMHM, BEJb €CIM pPacCMATPUBATH CaMO
CEMEMHOE NpPaBO B KAYECTBE OTPACIM TPAXKAAHCKOTO IIpaBa, TO HEAOMYCTHUMO
BECTHU PE€Yb HU O KAKHUX CAMOCTOSITEIIbHBIX BUJAX CIACIIOK.

OpnHako, HEOOXOAMMOCTh BBEJCHHS MOHATHS CEMEHHO-TIPAaBOBOIO JOTOBOPA
MOXHO OOBSCHUTH TEM, YTO HOPMBI, PETYJIUPYIOIINE 3aKIIOYCHUE, U3MEHEHUE,
PacTOPKEHUE M OCIIAPUBAHUE CEMEMHO-IIPABOBBIX JOTOBOPOB APYT C JAPYTOM HE
CBsI3aHBI, OOIIUX HOPM, MPUMEHUMBIX K JIOOOMY TakOMy JIOTOBOPY, KpOMeE
rpaXJaHCKO-TIPABOBBIX, HET. B CBSI3M € YeM HEKOTOPbIE HOPMBI TOJKYIOTCS
YpE3MEPHO MIUPOKO.

ITonarato, 4to BBeAcHHE OOMMX TIOJIOKEHUH O CEMEHHO-TIPaBOBOM

A0roBoOpE, Jeralru3aluu €ro INOHATHUA IO3BOJIUT PCHINUTD CICAYIOINNC 3aa1n:
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— 3AlIATUTh TEX YYACTHUKOB CEMEUHBIX MPABOOTHOLIEHUW, KOTOpbIE
OKa3aJIMCh B TSKEJIOM MaTE€pUaIbHOM IMOJIOKEHUU BBUJY 3aKIIOUEHHOTO JOTOBOpa
10 HE 3aBUCAILAM OT HUX [IPUYUHAM.

— KOHKPETU3UPOBATH KPYT JIUII, KOTOPbIE MOTYT MOJIIMUCHIBATh COTJIAIICHUS,
nponucanubie B CK Poccuuy;

— PaccMOTpPETb MHTEPECHl U CyOBEKTOB, MOAMUCHIBAIOUIUX COTJIAIIEHUE, U
MHTEPECHl TPEThUX JIUI], TEM CAMBbIM YMEHBIIUTH BO3MOKHOCTh 3J0YNOTPEOICHUS
MIPAaBOM MPEIOCTaBUTh BO3MOXXHOCTh 3aKJIOYaTh JOTOBOP BCSAKUM HWHIWUBHIIOM,
BJIAJICIOIIUM 00s13aHHOCTSIMH, KOTOPBIE MPEABUIIATCS CEMENHBIM
3aKOHO/IaTeILCTBOM [6, C.2-3].

BHumaTenbHO  03HAKOMHBIINCH C  BBIIIEU3IIOKEHHBIM, HaMHU  OBLIO
COCTABJICHO 3aKJIIOYEHHE, YTO BCE JIOTOBOPHI B cdepe CeMEeHHOro mpasa
UCITOJIHSIOT 3HAYMMOE NMpEeAHa3HaYeHue, KOTOPOe 3aKI0YaeTcsl B 00ecreyeHun 1
COXpPaHEHUH XOPOIINX OTHOUIEHUN B CEMbE U MEXKY €€ OTACIbHBIMU JIUIAMHU.

N3ydeHnne nOroBOpoB B CEMEMHOM NPAaBOBOM CHCTEME IIO3BOJISIET HaM
HIOJIBECTH UTOTH «00 MX OTpacieBbix cnenudukanusax» [19, c.38].

— [IpoananusupoBaB ['n.1 CK P®, M0XHO ompenenutb OTCYTCTBUE
orepaiuii (JIOrOBOPEHHOCTEM, COIJIAIIeHUI) B OCHOBOIIOJATAIONIeM JTOKYMEHTE,
HalpaBJICHHbIM Ha MCIPABJICHUS WM PACTOPKEHUE CEMEWHBIX TIpaB H
o0s3aTenbCTB. MIMeronuecs: ycioBHsl, 3aKOH MCIOJIb3YeT B HEKOTOPBIX MpaBUIIaX
CK Poccun, 310 cnenku (IpoNuUCaHHBIX B cTaThe 35), corsiacus (MpONMUCaHHbIC B
crtatbe 99), noroBopeHHOCTH (TponucaHHble B ctatbe 40) U mpouee. B Toxe
BpeMsi, HE CChUIasiCh Ha JIOTOBOpA, COIVIAIICHHS M CHEIKU KakK IOpUINYECKUE
MPOLIECCHI, UMEIOIINE OCHOBAHUE B MOSABJICHUN CEMEMHBIX CBA3EH.

- @aKTUYECKH BCE IPABOBEIbl OMUPAIOTCA HA TO, YTO OTACIBHOMU
MPUYUHBI C IOPUIUYECKON CTOPOHBI, KOTOpas (OpMHUPYET OCHOBHBIE IMPABOBBIC

OTHOICHHA, JOTOBOPCHHOCTHU M TAK OAJICC, B CEMEHHOM IIpaBC HC IIPOIKCAHO.
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— ComnocraBiisisi UCTUHHBIE LEIW W 3aJladyd MOANMUCAHUS JI0TOBOPOB B
CEMEMHOM M Tpa)KJaHCKOW MPAaBOBOMl CHUCTEME, MOKHO OTMETUTH TOT (PaKT, 4TO
OHM OTJIMYAIOTCS APYT OT JApyTa.

[{eHTpalbHBIM HAaNpPaBICHUEM TPAXKIAHCKUX MPABOOTHOLIECHUN CIYKUT
YIOBIIETBOPEHUE HUCKIIOUYUTEIHLHO 3KOHOMHUYECKHX HYXJI CYOBEKTOB IMOJTOOHBIX
B3aMMOOTHOIICHHH, 3aKII0YEHUE OTOBOPOB MOJApPA3yMEBaeT COJepk aHue B cebe
CIEYIONUX TOJIOKEHUNH — TmojydyeHue npulObuiM, BbIrofa. JlaHHas Mojenlb
B3aUMOJECUCTBUSA BCEX YYACTHUKOB CEMEWHBIX OTHOUICHHM HAXOJUTCA B
YCTAaHOBJICHHBIX 3aKOHOJIATEIBCTBOM paMKax.

B cemeliHoli mpaBoOBOM cHCTEME Jiela YacTHOrO M MyOJMYHOTO XapakTepa
UMEIOT MEXIy CO0OW TECHYI0 B3aMMOCBS3b. B OCHOBHOW Macce ceMeiHOo-
MIPaBOBBIX JOTOBOPOB, TAK WIIM WHAYE, €CTh «cliabasi CTOpOHa». 3a CYET TOTO, 4TO
CYIIECTBYET MMYOJIWYHBI MHTEPEC, BO3HUKAIOT IIPOLIECCHI  CACPKUBAHUS
JMCIIO3UTUBHOCTY W AaBTOHOMHUHU BOJM JIUI, KOTOpPBIE MOJMNUCAIA CEMENHO-
MPaBOBbIC JIOTOBOPHBIC OTHOIICHHUS. BBUAY 3TOr0 BO3HUKAIOT TMOBBIIICHHbBIC
3ampochl K TeM JIMIaM, KOTOpPbhIE 3aKJII0YAIOT COTJIAIIEHUE, K €r0 COJIEPKAHUIO U
nocyencTBusx ero HeucnondeHus. Hampumep, ct. 102 u m.2 cr. 103 CK PO
3aKJTI0YAIOT B ce0€ clepKUBaHUE HAa BKIIIOUCHHE B aITAMEHTHOE COTJIAIICHUE psJia
YCJIOBUHM, KOTOpbIE B 3HAUMUTEIIBHOW CTENEHW HApPyIIAlOT HHTEPECHl JIMI, HE
JIOCTHUTIIIUX COBEPIICHHOJNETHS, a TaKXe HEJACECIOCOOHBIX YJIEHOB CEMbBH TIO
NPUYUHE CTpaxa MPU3HAHUS €ro HelleHCTBUTEIBHBIM [31].

WNurtepecsl pebeHka, ujieHa CEMbU U TMPOUYUX., B 0053aTETHLHOM TOPSJIKE
JIOJKHBI OBITh YYTEHBI MPY MOJINMKUCAHUU IOTOBOPOB. B yacTHOCTH, BaXKHO MHEHHUE
JIeTel, HO TOJIBKO T€X, KOTOpble JoCTUTK Bo3pacTa 10 ser.

B cBsa3u ¢ 3TMM HEOOXOAMMO YAEIUTh OCO00€ BHUMAaHHE CEMEHHO-
MPaBOBOMY HAOOpy CpeNCTB, KOTOPBIM 00€CTIEYMBAECT KOHTPOJb 3a YIPaBJICHUEM
CEMEWHBIX JOTOBOPOB, M BHOCHUT OIpPEJEICHHbIE KOPPEKTUPOBKU. Bo Bpems
CO3/IaHUsI psiia JIOTIOJTHEHUM, KOTOPBIE ONPENesioT «pyHAaMEHT» W3MEHEHHH,

TpeOyeTCsl yUUTHIBATh YPOBEHb CEMEMHBIX B3aUMOOTHOIIIECHHUH.
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CeMeNHO-TIPaBOBBIE CHIEIKH PEryJIUPYIOTCS MOJOKECHUSIMHU TPaXIAAHCKOTO
3aKoHoAaTeNnbcTBA 0 ciaenkax (m. 2 cr. 43, ct. 101 CK P®) [30]. Cucremnoe
TOJIKOBaHUeE CT. cT. 4, 5 CK P® nemaer BO3MOXHBIM IMOJBECTH UTOT O BEPOATHOCTH
IIPAKTUYECKA  HEOTPAaHMYEHHOIO  HcmoJib3oBanuss HopM IK POk
HEYpETryJMPOBAaHHBIM OTHOILIECHUSM B ceMbe. M3 3TOro ciemyer, 4To CEeMEWHO-
IIPaBOBBIE CACIIKH CIYXaT OPUTMHAIBHON KOHCTPYKLMEH COBPEMEHHOIO IpaBa U
3aKOHOJAaTeNbCTBA. CJIe10BATENbHO, LIEHTPAJIbHBIE MOJOKEHUE CHEIOK B TEOPUHU
CEMEHHOTI0 IpaBa BO3HUKIIO U3 TPAXKAAHCKOTO IPABa, CEMEMHO-IIPABOBBIE CHEIIKU

YACPKUBAIOT 3HAYUTCIIbHEBIC OC06€HHOCTI/I, 4TO ACHTAaCT UX HACYIIIHBIMH.

1.2 Kinaccudukanus caejIOK B ceMEHHOM IpaBe

CeMeliHO-TIpaBOBOW JIOTOBOp ClIeAyeT HaO/0aTh B BUJIE JABYCTOPOHHETO
IOPUIMYECKOTO aKTa. TaKuM MPaBOBBIM JOKYMEHTOM 31€Ch BBICTYNAET CEMENHas
ClIeJIKa, IO TOW MPUYMHE, YTO JJISl TOTO, YTOOBI €€ MPOBECTH TPEOyeTCs KeJaHue
00OMX CYIpPYrOoB B CEMEHHO-NIPABOBBIX OTHOILIEHUSX, Y KOTOPOTO B MPUOPUTETE
pUOOpPETEHNE ONPEEICHHBIX CEMEWHO-TIPABOBBIX PE3YJIBTATOB, BO3HUKAIOIIMX
TOTJa, KOT/1a TPOUCXOJUT CTOJIKHOBEHUE C MPOUYUMHU IOPUANUECKUMHU (DaKTaMHU.

CeMeitHO-TIpaBOBbIE COTJIAILIEHUS, KOTOPbIE HECYT B ce0€ MOATEKCT CHIEIKH,
HE MOTYT OBbITh OCHOBAaHHEM JUIsl TOSIBJICHUS CEMEHHO-NPaBOBBIX OTHOIIECHUH,
KOTOPBIE B CBOIO OY€pElb MOTYT PEryJIMpOBATBHCSA OINPEIAECICHHBIMU HOPMAaMHU U
npaBwiamMu. M3 a3TOro ciemyer, 4To OH SBISETCA COCTABISIIOIIEW YaCThIO
KOHKPETHOTO IOPUINYECKOTO IJIEMEHTA.

Kpome 3TOro ormeTrum, 4Tto Ha CErONHSIIHUN AEHb FOPUCHPYICHLUS HE
COJIEP)KUT KAKOM-TO OJMH OOIIMA MOAXOA [JIsl YPEryJIMpOBaHMS BOIPOCOB
I'PYIIIMPOBKM CEMEWHO-TIPABOBBIX JOTOBOPOB, YTO OTPAXKaeT HEAOCTATOYHOE
3HAHUE W MOHUMAHHME COJIEPKAHUSI PACCMATPUBAEMBIX JOTOBOPHBIX OTHOLIEHUH.

[To »Toit mpuumHe HAOIIOAAETCA YCIOKHEHHE BOMPOCOB MO YPETYIMPOBAHHUIO
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OTpEJENICHHBIX MPOOJiIeM, KOTOpble BO3HUKIM Ha Pa3IMYHBIX 3Tamnax MpaBOBOU
CUCTEMBL.

Omnpenenenue kiaccu(UKAMU JOTOBOPOB JIOJKHO OBITH TIPOU3BEACHO,
BBUJy TIOHSTHSI CEMEWHO-NPABOBOTO JOTOBOpa, M CHUCTEMa JOJDKHA OBITh
ONPEAECICHHON M OTIMYATHhCSA OT TPAXKIAHCKOW CHENKHM. Tak Kak cAeiaka Takoro
TUIa HE TOJBKO CAMOJUYHO, HO U B COIO3€ C JAPYTMMH IOPUINYECKUMU (PaKTaMu
MOXET 3apOXJaTh KOHKPETHBIE JIOTOBOPHBIE CEMEHHBIE OTHOIICHHS, TO
YKa3aHHbIE JIOTOBOPBI MOKHO BBIAENIATh MMEHHO KakK IPaBOBBIE OTHOLICHUS,
UMEIOIINE OIpEAeNIEHHYI0 cucteMmy o00s3arenbcTB. C HayyHOM TOYKH 3pEHUS
eauHas Kiaccu(uUKalysi, OXBaThIBAIOIIAs Pa3IMYHbIE BUJbI CIEJIOK OTCYTCTBYET,
HO IPY 3TOM BO3MO>KHO MCIIOJIb30BaHUE HECKOJIBKUX OCHOBAHMM JJISl MX JECJICHUS:
OJIHOCTOPOHHHUE, JBYCTOPOHHHE U MHOrocTopoHHHE. I[lOCKOJIBKY cemeliHbIe
MIPaBOBbBIC JOTOBOPHI MPEACTABISAIOT COO0N BOJIEU3BSIBICHUE MUHUMYM ABYX JIUII,
TO IPEUMYIIECTBO OTAAETCS BCE-TaKU JBYCTOPOHHUM CJIETIKAM.

[To muenuto E.A. lllydyknHOM, IpU pacCMOTPEHUHU JOTOBOpPA CyppOraTHOrO
MAaTE€pUHCTBA, B KAUYECTBE YYACTHHUKOB CJIEJIKM BBICTYIIAIOT HE TOJIBKO CYIPYTH,
JKeJarolme UMeTh pedeHKa, U cypporaTHasi MaTh, HO U TOT JOKTOpP, KOTOPBIA B
JajapHelieM OyJeT MNpPOBOJAUTH OMEpPAlMI0 MO OIUIOJOTBOPEHHUIO, a TaKkKe
BpadyeOHBIN TIEpCcOHAT, KOTOPBI Oy/eT ydacTBOBAaTh B POJAX, MPEJICTABUTEIH
OpraHa BJIACTH, YAOCTOBEPSIOINI BIOCIEACTBUU JAHHBIN JOTOBOP. JTO CBA3AHO C
TEM, YTO KaXKJIbIi U3 YKa3aHHBIX YYACTHUKOB BBITIOJHSET ONPEACICHHYIO POJIb MPU
pa3BuTHH OepeMEHHOCTH y cypporatHoit matepu [39, €.391]. B omimume ot E.A.
[llyukunoun, B.H. JlexxeHMH cuuTaer, 4To My HE MOXKET BBICTYIIATh CTOPOHOU
JIOTOBOPA, @ TOJIKO JIMIIIb YYACTHUKOM, KOTOPBIA BIIpaBe /1aBaTh COTJAcUe JTHUOO
HE J1aBaTh, HA CYppOraTHOE MAaTEPUHCTBO, U TAKOE BOJICU3BSIBICHUE JOJKHO OBITH
3aKperieHo HoTapuanbHo [16, €.210].

[IpencrasisieTcs, 4TO AOMYCK My»a B KaU€CTBE CTOPOHBI JAHHOTO JIOTOBOpa
BCE-TaKM BO3MOXXEH, IIOCKOJIbKY €ro KeJaHWe W BOJEU3BSIBICHUE HWMEIOT
HEMAJIOBA)KHOE 3HAYEHHWE B JIAHHOM CJIy4yae€ U MPOJAUKTOBAHO BO3JI0KEHUEM

OTIPEJICTICHHBIX OO0S3aHHOCTEW, U OOBSACHACTCS TOPOKICHUEM POTUTEIHCKUX
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MPaBOOTHOIIEHUH, CyObEKTaMU KOTOPBIX BBICTYHNAIOT M MYX M KEHA, MMOITOMY
yKa3zaHHas ciaenka Oyner sBISITbCs MHOroctopoHHeid. [Ipm stom HeoOXxoammo
yunuTbiBaTh U1 MHeHue B.H. JlexkeHnHa, corjjlacHO KOTOpOMY BpadH, MOBOJIMBIIINE
OMEpalyio 1O OIUIOJOTBOPEHUIO, U OCTAJbHbIE YYaCTHUKH, JIOTOBOp HE
yAOCTOBEpsitOT. Jlymaercs, dYTO Takoro poja OTHOIICHUS JOJKHBI OBITh
OTOCPEIOBAaHbl HE TOJBKO JIOTOBOPOM 00 OKa3aHUU YCIYTd IO BBIHAIIMBAHUIO
pebeHKa, HO W JOroBOpoM 00 OKa3aHMM MEIUWLUHUHCKUX YCIYT, KOTOPBIA
3aKJII0YAETCSl ¢ METUIIMHCKUM YUYPEKIECHUEM U CYIIpyraMu, a TakKe CyppOraTHOMN
matepblo. Taxxke HeoOXoauMo OOpaTUTh BHHMAaHHME Ha TO, YTO HOTAPUAIBHO
yIOCTOBEPEHHOE JKEJIaHWE W BOJICU3BSBICHHE MYXKa O 3aKIIOYCHHH JOTOBOpa O
CYppOraTHOM MAaTEpUHCTBE OYJIET HMETh CEMEWHYI IPaBOBYIO MPHUPOAY, a
MEAWIIMHCKUA JIOTOBOP Ha OKa3aHWE MEIUIMHCKUX YCIYyT HUMETh MPHUPOAY
TpaXXAaHCKOTO IpaBa.

CeMeliHO-TIpaBOBBIE JTOTOBOPHI MO (PAKTy MNPUYPOUMBAHUS TOSBICHUS
MOMEHTa CJEJIKM MOXHO TMOJETUTh Ha pealibHble U KOHCecyalbHbie. B ocHOBHOM
CEMEMHO-TIPaBOBbIE JIOTOBOPHI OBIBAIOT KOHCECYaJbHBIMU CHEJIKAMH, U JUIS HUX
UCIIOJTHEHUSI JIOCTaTOYHO NPUUTH K OOILIEeMy COIJIaCHI0 Ha €€ COBEpIICHUE
(BcTymuieHue B Opak, OO €ro pacTOp>KEHUE, JOTOBOP O BHIIJIATE aJIMMEHTOB U
T..). Bmecre ¢ Tem, HeoOXoIMMO, HampuUMeEp, pPacCMOTPETbh JOTOBOpP O
CYyppOTaTHOM MAaTEpUHCTBE, KOTOPBIA IO CYTH, YyXKe SBISETCS OQPOPMIICHHOM
CHIETIKOM, MOCKOJIbKY OH ObUI 3aKJIIOUEH YX€ TOrna, Koria ObLJIO yCTaHOBJIECHO
CYLIECTBOBAHME NPWKUBLIETOCS HMMILJIAHTUPOBAHHOIO 3IMOpPHOHA CYpPpPOTaTHOM
MaTepH, 4TO MPU ITOM CBUIETEIHLCTBYET O TOM, YTO HUKAKUX OOS3aTE€IHCTB HU Y
KOT'O U3 CTOPOH €llle He BO3HUKAET.

CeMeliHO-TIpaBOBBIC JOTOBOPBI B COOTBETCTBHH C CYIIIHOCTHIO CACIOK MOTYT
OBITh MCKIIOYUTEIFHO Kay3allbHBIMH, MPH 5TOM, CYIIECTBOBAaHUE aOCTPaKTHBIX
CZIEJIOK HEBO3MOYKHO, B OTJIMYME OT I'Paxk1aHCKO-TIPABOBBIX CIEINIOK, IIe OI00OHbIE
CHIETIKU SIBIISTFOTCS YaCTHIM SIBJICHUEM.

AHanu3upysi CHCIKH B TOM CiIy4ae, KOTJa OHa BCTYMAE€T B CWIYy WIH

NPCKpamacTCia, BBIACIIAIOTCA HCE TOJIBKO CACIKH CPOYHOIoO XapakKTepa, HO H
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OeccpoyHOro, TeM HE MEHee, MPHHITO CYUTATh, YTO CIEIKH, COBEPIICHHBLIC B
CEMEHHOM TIpaBe BBICTYNAIOT B Ka4eCTBE CPOYHBIX, TaK Kak, HampuMep
BCTYIUICHUE B Opak HAUMHAETCS C OMPEACICHHOM IaThl, PABHO KaK W MPEKpalleHne
Opaka, kotopslii pactopraercst B 3AI'Ce imbo B cyje.

Kpome Toro, 3akmioueHue Opaka SIBISETCS CHCIKOW C OTiarareiabHbIM
YCIIOBUEM, TOCKOJIbKY, Ha pa3ayMbe MOJIOABIM TIPEIOCTABISETCS BpEMs, IO
NPOIIECTBUM KOTOPOTO 3akitouaeTcss Opak. Takke CyIIECTBYIOT U CEeMEilHbIE
IIPABOBBIE CHIEJIKM C OTMEHHUTEIFHBIM YCJIOBHEM (OCYIIECTBICHHUE POIUTEIHCKIX
npaB  OTJEIBHO TMPOXKUBAIOMIETO OTIA KacaTeldbHO pebeHKa, Korja CpoK
UCTIONTHEHHST OOS3aHHOCTEH yCTAHOBJEH 0 MOMEHTA TMOCTYyIUICHUS peOeHKa B
HAYaJIbHYIO IIKOJY, & 3aTEM OHU OTMEHSIOTCS, HECMOTPSI HA TO YTO POAUTEIIbCKUE
00s13aHHOCTH OTel 00A3aH MPOJOJIKATh UCTIOJIHATD).

[ToMrUMO TEepeUnCICHHBIX CIIEJIOK, HEOOXOAUMO TaKXe BBIICIUTH CHEIKH,
KOTOpbIE HOCAT (UIYIHAPHBIA XapakTep WIM HE HOCSIIHE TAaKOTo XapakTepa.
JlaHHBIA BHUI CHETOK MOXKHO OXapaKTepu30BaTh HAJUYHUEM JOBEPUTEIHHOTO
XapakTepa, 0€3 KOTOpPOro cjeiika HeBo3MokHa [5, C€.287]. PesynpraTtom
buaynMapHbIX  CHENOK B  OJHOCTOPOHHEM TMOPSAKE MOXET BBICTYNATh
OJTHOCTOPOHHEE PACTOPKEHHE JOTOBOPA.

B cBsi3u ¢ Tem, 4TO JOrOBOpPHI TPEACTABIAIOT COOON B3aMMHBIE JIHOO
OOOIOIHBIE CHENKH, TO MX MOYKHO KIACCH(HUIIMPOBATH B BHUIEC CHCIOK M Kak
JIBYCTOPOHHUX ¥ MHOTOCTOPOHHMX coryameHuid. [lanHas knaccudukamust He
MOKET BBICTYNAaTh B KAayeCTBE HMCXOJHOW, HECMOTps Ha TO YTO BTOpas Tpymmna
JIOTOBOPOB BBICTYIIAET BCETO JIMIITb MPOW3BOIHON OT MEPBOH, IIPH 3TOM U TIepBas U
BTOpasi TPYMIIBI CACIOK 00OBETMHEHBI MEXTY COO0M Kak o0Iee U YacTHOE.

[lepByro KimaccHPUKAIUIO CACIOK IO KOJHMYECTBY CTOPOH HEOOXOAUMO
OTAMYaTh OT AaHAJOTHYHOTO HAa3BaHHWA B JIOTOBOpPAxX, MPOM3BOAS JIAHHYIO
KJacCu(UKaAIMi0 B COOTBETCTBUM C TPUCYTCTBUEM JOTOBOPEHHOCTEH U
coOMoIcHNs TIpaB €€ wWieHOB. [Ipu TOMOIIM JaHHBIX JOTOBOPOB, KOTOPHIC
SBJITFOTCSL ~ OJJHOCTOPOHHE-TIPEMUCHIBAIONMMU, a  TaKKe  BCTPEYHBIMH,

IMOJIYIHNJIOCH MHWHOBATb HCIOPAa3yMCHUA. OI[HOCTOpOHHe-HpeI[HI/ICBIBaIOHII/Ie
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JIOTOBOPA HOCSIT XapakTep MpaB U 00A3aTENbCTB, OTHOCSIIMXCA TOJIBKO K OJTHOMU
cTopoHe. JloroBopa CeMEWHO-IPABOBBIE SIBIAKOTCS B3aWMMHO-AOTOBOPHBIMU. B
ATOM CUTYallMH, MpaBa U 00s3aTEIHCTBA UMEET 00€ CTOPOHBI, U 3TU OTHOUICHUS
PETJIAMEHTUPYIOTCS JIBYCTOPOHHE-TIPEANUCHIBAIONIUMU COTJIAICHUSIMUA (TaKUMU
Kak, Opak, IOTOBOp CyppOraTHOTO MaTEpPUHCTBA, U TaK JaJiee).

JleneHue cHeNnoK Ha pealbHble U KOHCEHCYaJbHbIE OTHOCST K Pa3AciICHUIO
UCKJIIOYUTEIBLHO JOTOBOPOB, MOTOMY KaK JAHHBIMU CJIIEJIKAMHU SIBJISIIOTCSI TOJBKO
Takue (opmatsl 10roBopoB. Hampumep, 1 KOHCEHCYalIbHOTO JOTrOBOpa, Opaka,
OpayHOr0 KOHTpAaKTa, JOTOBOpa O peOeHKE HEOOXOAMMO ONpPENETUTh COorjacue
0o0eunx CTOpPOH, B cllydae peajbHbIX JIOTOBOPOB, JIOMYCTHUM, JIOTOBOP O MPUEMHBIX
CEMbsX, HEOOXOoauMa Tepelraya MPUEMHBIX JleTeld Wi peOeHKa B MPUEMHYIO
CEMBIO, B CIIy4ae CyppOTraTHOrO MAaTEPUHCTBA — MMIUIAHTALMS SMOPHOHA B TEJO
MaTepH, MOJIMTUCABIIEH TOTOBOP O CyppOTraTHOM MaTepHUHCTBE [2].

Takoke naHHbIE CIETKU MOKHO pacIlpeiesiuTh Ha CPOYHbIE U OECCPOYHBIE,
HO HY>KHO TTIOHUMAaTh, UTO TPEOYEeMbIC paclpeiesIeHUs] MOTYT ObITh U Y CIIETIOK, U Y
JIOTOBOPOB, JIPYTHE K€ pacIpeesieHUs], TAKUEe KaK: BO3ME3IHbIC U 0€3BO3ME3IHbIC
OTHOCSITCSI UCKJTFOUUTENIBHO K JIOTOBOPAM.

TpeOyeTcst BBIIEAUTh W BO3ME3JIHbIE M O€3BO3ME3JIHbIC CHEJIKH, JTaHHAs
Kiaccu(ukanus TPOBOJAUTHCS HCKIIOYUTENBHO, pacCMaTpuBasl —IapameTphl,
YCTAHOBJICHHbIC  JIOTOBOPOM MO  TMEPEJABIKCHUI0O HMYIIECTBa, MPUMEHSS
napameTpbl IPUCYTCTBHS BCTPEYHOTO MCKa (JIOTOBOP O BOCIHMTAHHMM JETEH, Opak,
ATMMEHTBl W TaK Jajee) y JaHHBIX CACJIOK MPEeIyCMOTPEHO TOJIyYCHUE
KOMIEHCAIIMOHHBIX BBITJIAT JIMOO BCTPEUHOT'O BO3MEIIICHHUS.

ITo muenuto A.M. HeuaeBoil «cTpemiieHHE 3aMEHHUTh POJIUTENCH, HUKOTIa
He OBLJIO CBSI3aHO C MEPKAHTUJIBHBIMU COOOpPaXEHUSIMU», HO OIUPAsCh Ha
3aKOHOJATEIbCTBO, HAa MPAKTUKE B OOJBIIMHCTBE CIy4aeB TaK U IMPOUCXOJIUT,
BBHJIy TOTO, 4YTO 3a KaXJ0ro peOCHKa IMOj] OMEKOW «POAUTETN» MOIydaroT
MaTepualibHbIe Oj1ara, pa3Mep KOTOPBIX MO3BOJISET BECTH HEIUIOXYIO KU3Hb. B3sB
pebeHKa B CEMBIO, OMEKYHBI WM YCHIHOBUTEIHN MOTYT He paboraTs. Yem MHOTHE U

MOJb3yroTCs. [IpUTOM 3aKOH HampaBlIeH HE Ha HECOBEPIIECHHOJETHUX JETEH, HE
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JOCTUIIIMX BOCEMHAJUATUIETHETO BO3pacra, a Mg TeX, KTO SBIsETCA
HEJIEECIIOCOOHBIM  JIMOO OrPaHUYEHHO JEECHOCOOHBIM JIMIAa, a OCHOBHAas
3aKOHOJATENbHAs WIES JAAHHOTO 3aKOHA IOAPa3yMEBAET IEPEXOJ] TAKOTO BHJIA
OTHOIIIEHUH TI0 CEMEITHOMY MpaBy B 00JIaCTh TPaXTaHCKOTO MIpaBa.

Taxke OTMETMM, YTO MpU peaTn3aluyd CEMEHWHO-IIPABOBBIX CIEJOK,
CO3JABLIMECS OTHOLICHUS «IEJI0BOI0 MapTHEPCTBA» HE BBI3bIBAIOT IIPOTUBOPEUYMM
B TPAXIJAHCKOM IIpaB€ IO ONEKE MO0 TMOMNEYHUTENbCTBY HaJ JI€TbMH, HE
JOCTUTIIMMHU COBEPUICHHOJETHETO BO3pacTa, JMOO HajA JETbMH, JIOCTUTIIMMHU
BOCEMHAILATUIIETHSI, HO SBJIAIOIIMECS HEAEECIOCOOHBIMU, JHOO OrpaHUYEHHO
JI€eCIOCOOHBIMH, U TaKask ONeKa JMOO MONEYUTEIBCTBO YMECTHBI 3@ ONPEEICHHOE
JICHEKHOE BO3HArpaxJeHue. Bmecre ¢ TeM Takoe BO3HArpaKJICHUE HE JOJDKHO
CYLIECTBOBATh, a CKJIAJbIBAIOIIMECS B CEMbE OTHOLIEHUS JIOJDKHBI OBITh
0e3Bo3Me3qHbIMH [24, €.190-192].

B nenom, BOmpockl, CBSI3aHHBIE C BO3ME3IHOCTHIO OpAayHOIO JI0rOBOpa B
HayK€ CEMEWHOro IpaBa, JOBOJBHO cropHbie. [lo MHEHUI0O OJHUX YYEHHBIX,
JaHHbIE OTHOILUEHHUS JOJDKHBI OBbITh O€3BO3ME3IHBIMHM, IO MHEHHIO JPYIrHX
YYEHHBIX — OHH JOJDKHBI HOCUTBH BO3ME3IHBIN xapakrep. A.A. MIBaHOB cuMTaer,
YTO YKa3aHHbIC BBIIIE OTHOLICHUS SBISIIOTCA BO3ME3JAHBIMU, TaK KaK MEHSETCA
3aKOHHBIA PEXHM CYNPYroB, M HUMEKTCS BCTPEYHbIE HMMYIIECTBEHHbIE
npenoctaBieHus. B pesynbrare OpauHbli  JAOTOBOp NPHOOPETAET YEPThI
Bo3me3aHoCTH. [14, €.3]. B otinuuune ot Hero, JI.b. MakcuMOBHY MpHIEPIKUBACTCS
TOT0, YTO B JAHHOM JIOTOBOPE, OTHOCSIIEMCS K OCOOCHHOMY BUJy COTJIAILIEHUH Ha
0€3BO3ME3JHOM OCHOBE C TOYUKH 3pPEHHUs TPa)kIAHCKOrO IpaBa, HE MOXKET OBbITh
IPEeIyCMOTPEHO TMOJyuYeHHE KaKoro-Iu00 BCTPEYHOTO YIOBIIETBOPEHHUS JHOO
MOJIYYeHUs] MaTepuaibHOro BO3HarpaxjaeHus. [lo MHEHHMIO aBTOpa HacTosIEH
paboThl, mpaBuiIbHEe OyaeT Touka 3peHus JI.b. MakcumMoBuHY, TOCKOJIBKY B CIydae
KEJNaHUsl CYNpPYrOB YPEryJIUpOBAaHMS BO3ME3JAHBIX OTHOLIEHWH B YacTH
MMYIIIECTBA, TO OHU JOTIOJHUTEIBHO MOTYT 3aKJIFOUHUTh JIFOOOW U3 CYIIECTBYIOIIHUX

IpakIaHCKO-TIPABOBBIX IOTOBOPOB, KaK YYaCTHUKHU IpakaaHCKoro obopora [18].
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3a4acTyl0 CEMEWHO-IPaBOBOM  JIOTOBOP MOJAMHUCHIBAETCS B  MOJIb3Y
YYAaCTBYIOIIUX CTOPOH, M WCIOJIHSIOTCS JIaHHBIE JIOTOBOpPA MCKIIOUUTEIIBHO
Y4aCTBYIOIIUMHU CTOpoHamMu. K TakuMm joroBopam OTHOCSTCS OpayHbIN KOHTPaKT,
Opak, pasaen UMYIIECTBa, HO CTOMT 3aMETUTh, YTO B CEMEHHO-TPAaBOBON 00JIaCcTH
€CTh HEKOTOpPbIE MOMEHTHI, KOTOpbI€ HAYT B TMOJb3y TPETHEro JIMIA, HE
MOJIUCHIBAIOIIETO JAHHBIA JTOTOBOP, HO MMEIOIIEE IOJHOE MPABO MPOCUTh HX
BBITIOTHATE. K mpuMepy, 10roBop O MpUEMHON CeMbe: MOAMUCHIBAETCA OpraHaMu
ONEKHM U TPUEMHBIMU POJUTEISIMU M JIaHHAA CAEJIKa CUHUTAETCA JOTOBOPOM B
MOJIb3y MPUEMHBIX AeTed miu peOeHKa, He NMPUHUMAIOIIECTO y4YacTHe B JIAHHOU
CAEJKe, IPU 3TOM IO JIOTOBOPY OH MMEET IOJHOE IMPAaBO Ha €ro BOCIHUTAHUE,
oOpa3oBaHHE M COJIEp)KaHHUE, TAK)KE CTOUT OTMETHTh, YTO €KEMECIUYHOE IMOCOOne
HAYHCIIAETCS MPUEMHBIM POJIUTEIISIM Ha COJIepKaHue JJaHHOTO pedenka [27, ¢.303].

JloroBopa CUMTaOTCA KOMIIPOMUCCHBIMM TaM, TJI€ OCYIIECTBIISIETCS
BOCIIUTAHUE JIETCH, BBIIJIaTa aJMMEHTOB, U TJE€ BCTPEYAIOTCA HHTEPECHI JIBYX
3aMHTEPECOBAHHBIX CTOPOH. 3aMeTUM, YTO OTU JOroBOpa B CEMEHHOM
3aKOHOJIATEILCTBE MMEIOT OTHOCHUTEIBLHO YCJIOBHBIM XapakTep, MOTOMY KakK y
Y4aCTBYIOIIUX CTOPOH OJIHOTO COTJIAIIEHUS, B3TJISIABI MOTYT OTJWYaThCA WIIU
coBnaaaTh. B OIHOM CEMEWHO-TIPABOBOM COTJIAIIEHUH OHM JIOJDKHBI MPUUTH K
KOMIIPOMHCCY, IIPY 3TOM UMesl pa3Hble B3rIsab! [15, c.32].

B Toxe BpeMs n0oroBop ObIBa€T M KOOPAWHALIMOHHBIM, B ATOM Clly4ae
MHTEPECHI POAUTENEH IETEH COBIAIAOT, U OJUH POJUTENIb HE MPOTUB KUTEIbCTBA
JIETEN C JIPYTUM POAUTEIIEM, B CJIy4ae €CJIM JETH CaMH 3TOro XOoTAT. B maHHOU
CUTyalldd CEMEHHO-TIpaBOBasl CJEJIKa YyKa3blBa€T HA pEryJMPOBaHUE UX
nearenbHocTH. CiydaroTcsli CUTyalluM, KOTrJa MpU TMPOBEACHUM CIEIKU WU
3aKJIIOUCHHS JIOTOBOpaA JBYMSI CTOPOHAMHU, B YACTHOCTH, MEXIY POJIUTEISAMH, UX
BBITOJIbI MOT'YT COBIIQJIaTh WJIM HE COBIIA/IaTh, @ TAKKE MOTYT IIPOTUBOPEUYUTH JIPYT
IpyTy. DTOT BUJ pa3rpaHUYCHHI BHICTYIAET B KAYECTBE OCOOEHHOCTH METOJIUKHU
CEMEHMHO-TIPABOBOTO  PEryJMpOBaHMUS, B  KOHTEKCTE  HWHIUBUIYAIBHOTO

CUTYalMOHHOT'O YPETYJIUPOBAHUS.
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I'naBa 2 Buabl ceMelHbIX CIeJI0K 110 3aKOHOAATEeIbCTBY PD

2.1 /IoroBopHOii pe:xuM UMYIIECTBA CYNIPYTOB

Cdepa ceMelHBIX HOPMATHBHO-TIPABOBBIX AKTOB 3aKPEIUISET IOJIOKEHUS,
3Tambl, YTOOBI 3aKpPeNUTh OTHOILIEHUS BCTYIUJICHUEM B Opak, YCJIOBUS
pacTOp:KeHHUsl,  OCHOBaHMs, KaKk TPUYUHBI  JUIsI  OpU3HAHUS  Opaka
HeJeUCcTBUTENbHBIM. CeMelHOe 3aKOHOJATEIhCTBO PETryJHUPYEeT OTHOIICHUS B
00JIaCTH MUMYIIECTBA JIUYHOTO, a TaK)KE HEMMYIIECTBEHHbIE OTHOIIEHUS, KOTOPhIE
MPOUCXOIAT MEXAY YYaCTHUKaMH ceMenHoun stuerku. CorimacHo KoHcTuTynuw,
4acTh MYHKTOB JaHHON cdepbl (UKCUPYIOTCS B TJIAaBHOM JOKYMEHTE CTpaHbl.
TeHneHUMH OKA3bIBAIOT BIIMSIHUE HA 3aKOHOAATEIIbCTBO CEMEWHOrO IpaBa -
Cewmeiinblii kosiekc P®. OTHOIIEHHSI K YAaCTHOW COOCTBEHHOCTH 3aTparuBalOT U
JIOJIeH, BCTYMAOIMMX B Opak, CIOpPHBIE CHUTYyallMd, TO BOIPOCH HMMYIIECTBA
oTpaxeHbl B Konctutyiuu PO.

Jist Toro, 4YTOOBI ONMUPAThCSd HA HOPMATUBHO-TIPABOBOM JOKYMEHT B
BOIIPOCaX MMYIIECTBEHHBIX OTHOLICHHM (KOHCTUTYUHMOHHBIA CBOJ HE COJIEPHKHUT
MOHATHE «IMYHAss COOCTBEHHOCTb» OTAENbHBIX ydyacTHHKOB), Cemeitnblii Komekc
CONICP)KUT TOHATHE «COOCTBEHHOCTh KaXKJIOTO M3 YYAaCTHUKOB OpadyHbIX
OTHOIIEHUI.

Konctutymuss P®, B wyactHocTH cTaThsd [, mpoBo3miamas Poccuto
roCy1apCTBOM COLMAJIBHOIO XapakTepa, AaKIEHTUPYET BHUMAHUE Ha HaJIU4us
YCJIOBUH, KOTOpbIE CHOPMUPYIOT JOCTOMHBIE YCIOBUSI CYILIECTBOBAHUS, a TaK¥Ke
cBOOOMY K BBIOOpY (OopM pa3BUTHUS. YCIOBHS OTHOCSTCS K TIOJIOKCHHSM,
3aKPEIUIAIONIMM OXpaHy TMpaB B 00JIACTU MaTepUHCTBA M OTIIOBCTBA, CEMbH,
nercrBa [12]. Emte ool naeeit, otpakenHoi B KOHCTHTYINH, SIBISICTCS HATUYHE
PaBHBIX YCJIOBHM K pealv3aluM, Kak Ui JIMI MY>KCKOrO II0Jla, Tak W I
JKEHCKOT'0, a TAaKK€ COOTBETCTBYIOIIMX MpaB. Y Ka3aHHBIE MpaBa 3aKPEIUIAIOTCS B

gactu 3 ctathe 19 Kouctutymuu PO u dbopmupyror Gonbmoit 61ox B Kogekce
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CeMEHHBIX OTHoleHuU. OOpallleHHne K MCTOYHUKY TIpaBa oOLIME BOMPOCHI
OpauHbIX OTHOUIIEHWW, WX TMPEKpalleHue, MpaBa CYNPYroB KacaemMo JIUYHOTO
MMYLIECTBA, MHBIX UIEHOB CE€MbU. B HOpPMaTHUBHO-IIPAaBOBOM JOKYMEHTE
KaTeTOPUH KaK «POIUTENHN», «CYNPYrn» 3a(UKCHpPOBAaHBI BO MHOXECTBEHHOM
YyUCJie, TMOCKOJIbKY i1 BCTYIUICGHHUSI B OpayHble OTHOIIEHUS 00s3aTelIbHBIM
SBJIIETCSI  COIJIACHE, BBIPAXXEHHOE JOOpPOBOJIBHO, JIMIIAMH OOOHMX IIOJIOB,
npeojiojiecHne OTMEeTKU OpayHoro Bo3pacta B CemeiiHom Kopexkce P® (myHkt 1
cratbgt 12). Crates 15 CK P® ormamaer HEOOXOAMMOCTh IIPOBEIACHHS
oOcJe0BaHus MEIUIIMHCKOW HAIPaBICHHOCTHU JIUIl (BO MHOKECTBEHHOM YHCIIE),
KOTOpbIE 3aKitoualoT Opaunble oTHomeHus. IIpouecc pacropxkenus B 3AICe
Takke TpeOyer ywyactus Jmi oboero mona (myHKT 1 crates 19 CK P®), naxe
KOrja MpoIeaypa PacTOPKEHUsI COMPOBOXKAACTCS CYACOHBIM BMEIIATEIHCTBOM.
Ecnu roBopuTh O MOHATHM «POAUTENIN», TO B HOPMATUBHO-IIPABOBOM AaKTE€ IS
000MX poaUTENIeH yCTaHABIMBAIOTCS PaBHbIE OOS3aHHOCTH M IpaBa - CTaThs 63
CK P®, a Takxke 3amuInarTcs IpaBa, KOTOPBIMH HAJENIeHbl poauTenu. Ecmu
TOBOPUTH O MPOU3BOJICTBE MPOIIEAYPHI JUIICHUS TIPaB POIUTENEH, TO 1O cTaThe 69
CK P®, npouienypa MOKET NPOU3BOJAUTHLCS MO HAMIPABJICHUIO OJTHOTO JIMIlA, TaK U
M0 HampaBJieHUI0 00ouX poxauTeneil. MHOXECTBEHHOE YMCIIO B OTHOIIECHUU
ATMMEHTHBIX 0053aTENIbCTB TOXE MPUCYTCTBYET. 371€Ch HE TMOJHOCTHIO ACHEKTHI,
KOTOpBIE 3aKpeIUIsiiOT PaBHOE OTHOIICHUE CYJIeOHO-TIPAaBOBOM CHUCTEMBI K
KOKJIOMY YYaCTHHKY OpadyHbIX OTHOIIEHUH. OCHOBOM BCEX MOHSATHUN CEMEHHOTO
3akoHonarenbcTBa BbIcTynaer Koncrutynusa PO. [lo oTHOmIEHWIO K JApyrum
OCHOBAHUSM OTJWYHUSA MPOUCXOAUT HUACHTHUYHOE YpPaBHUBAHUE B MpaBax, 4TO
orpakeHo B yacTu 2 ctatbe 19 Koncturyruu P® [12]. OcHOBbIBasICh Ha JaHHOM
nonoxxenn, CK P® He nomyckaeT Kakux-au00 JUCKPUMHUHAIMOHHBIX JIEUCTBUN
M0 OTHOIICHUIO K MEPEYUCIICHHBIM TaM KaTeropusm. HaOmronaercss uIeHTUUHbBIN
cocTaB HOpMaTUBHBIX MyHKTOB Kak B CK P®, tak n B KoHcTUTYIIMH, YTO BAMSET
Ha IPOoLIeAYypYy BCTYIUICHHUS B Opak TaKMX KaTeropui Kak MHOCTPAHHbBIC TpaXKIaHe,
a TaKXKe JINIA, KOTOPbIE HE UMEIOT IPa)KIaHCTBA, IMPOLIECC K€ OMUCHIBAIOT CTAaThU

156 u 157 CK PO.
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HeobOxomuMocTh B pazjene oO0IIero MMyIiecTBa CynpyroB BO3HUKAET, Kak
MpaBujo, B CBS3UM C pacTopkeHueM Opaka. OIHAKO 3aKOH HE CBSI3bIBACT
BO3MOXKHOCTh paszielia UMYIIeCTBa CYNPYroB C HaJIMYHMEM pPacTOPTHYTOTro Opaka,
MO3TOMY CYNPYTH HMMEIOT MPaBO pas3IeiIuTh HX OO0IIee WUMYIIECTBA B TIEPHO
Opaka, BO BpeMsl €T0 pacTOp)KeHHs, a Takke mocie pa3poza (m.1 ct. 38 CK PD).
CeMelHBIM  3aKOHOJATEILCTBOM YCTaHOBIICGHO J1B€ (OpPMBI  TMpEKpaIICHISI
(M3MEHEeHHUsI) 3aKOHHOTO PEKMMa UMYIIECTBA CYMPYTOB MO UX 00IIEMYy COTJIACHIO:
Opaunsiii moroop (m. 1 cr. 33 CK P®) u cornamenue (A0roBop) o paszaene
o6iero umyiiectsa cynpyros (ct. 38, 39 CK P®) [30].

OO01miee UMYHIECTBO MOXET OBbITh Pa3ACIEHO MEXAY CyHpyramu, Kak IO
COrJIAIICHUIO, Tak M B CylAeOHOM Topsjake. BO3MOXHOCTh 3aKIIOUYCHHS
cormamenus npeaxycmotrpena m. 2 cr. 38 CK P®. Ilo cBoeit cyTu cormnamienue o
pasziene CynmpyKeCKoro MMYIIECTBA SBISCTCS TPaKIaHCKO-TIPABOBOM CICIKOM, B
pe3yibTaTe KOTOpOM o0Ilee MMYIIECTBO CYNPYTrOB CTAHOBUTCA JIUYHOU
(pa3menbHOM) COOCTBEHHOCTRIO ojtHOTO M3 HuX [20, €.98].

Paznen oOmiero umymiecTBa CynpyroB, MPOU3BENCHHBIA B Mepuoja Opaka,
BJICYET MpEKpaIeHUe MpaBa COBMECTHON COOCTBEHHOCTH TOJILKO Ha Pa3CIICHHOE
uMytiecTBo. [1o 3Tol mpuYMHE eciii Cynpyrd MPOU3BEIN pa3aesl UMYIIecTBa 0e3
mpeKpanieHus: Opaka, ToO COXpaHsIETCA PEXKUM OOIIe COBMECTHON COOCTBEHHOCTH
Ha Ty 4YacTh HMMYIIECTBa, KoTopas He pasaeiacHa. COBMECTHBIM OyIeT TO
UMYIIECTBO, KOTOpoe OyaeT MmpuoOperaThcs Cympyramud B AanbHeimeM. MHoe
MOKET OBITh MPETyCMOTPEHO OPAaYHBIM TOTOBOPOM.

Ho npunstas @3 Ne 391-D3 ot 29.12.2015 r. «O BHeceHUH WU3MEHEHUH B
OTJEJIbHBIE 3aKOHOAATENIbHbIC akThl Poccuiickont denepanum» IJs 3aKITIOYECHUS
COTJIAIIEHHS O pa3jerie o0IIero NMyIIecTBa CYynpyroB TpeboBaIoch, Kak MpaBuio,
coOJiroicHue MpoCcToM MUCbMEeHHOM (Qopmbl. [lo JkenaHHWIO CTOPOH corialieHue
MOTJIO OBITh HOTAPUATBHO YAOCTOBEPEHO. B COOTBETCTBHM C BHIIIIEYKa3aHHBIM
3akoHOM B m. 2 cT. 38 CemerHoro kojekca P® OblmM BHECEHBI H3MCHCHHS,

COTJIaCHO KOTOphIM B HacTosimee Bpems, ¢ lsaBaps 2016 r., cornamenue o
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paszzerne o01ero uMyIecTBa HAKUTOTO CYIIpyraMu B IEprUo Opaka, T0JDKHO OBITh
HOTapHAJILHO YIOCTOBEPEHO.

Cornamienue o pasjesne 0o0Iero UMyIecTBa Cynpyros (OBIBIIUX CYIPYTOB)
OTpe/eNsieT X HMYIIECTBEHHBIC NpaBa, W OOS3aHHOCTH B Cly4ae paslena ux
0O0IIero UMYIIECTRA.

[IpenmMeToM HaHHOTO JOTOBOpA SIBISIOTCS KaK WMYIIECTBEHHBIC, TaK M
00513aTeTLCTBEHHBIE OTHOIICHUS MEX/IY CYIIPYTamH.

B cocrtaB nMmymiecTBa, moasiexkaiiero pasaeiy, BKII0YaeTcs JTr000e HaXUTOe
MU B Miepuo;] Opaka ABUKUMOE U HEJABMKMMOE UMYIIIECTBO, HE3aBUCUMO OT TOTO,
HAa UMS KOTO M3 CYNPYroB OHO OBUIO MPUOOPETEHO WM BHECEHBI JICHEKHBIC
CpeIICTBa, €Ciii OpayHbIM JOTOBOPOM MEXK]y HUMH HE YCTAaHOBJIEH MHOM PEXHUM
3TOT'O UMYIIECTBA.

He oTHOCATCS K COBMECTHO HAKUTOMY MMYIIECTBY U HE MOJJICKAT pa3eity
OOBEKTHI, OTHOCSIIHUECS K UMYIIECTBY Kaxaoro u3 cymnpyroB (cr. 36 CK PO®);
BEIM, MPUOOPETEHHbIE HCKIIOUYUTEIBHO ISl YIOBIETBOPEHHUS MOTpeOHOCTEH
HecoBepIeHHoIeTHUX jerer (a63. 1 m. 5 ct. 38 CK P®); Bkiaapl, BHECEHHbBIE
CYNpyraMu 3a CYeT OOIIEero MMYIIEeCcTBa Ha UM UX OOIIMX HECOBEPIIECHHOJETHUX
neteit (a03. 2 1. 5 c1. 38 CK P®) [30].

[Ipu cocTaBieHUM COTNANIEHUs] HOTAPUYC B 00S3aTEIHHOM MOPSIKE JTOHKECH
BBISICHUTDH Y CYIIPYTOB, KAKO€ UMYIIIECTBO MOJICKHUT Pa3eiy.

Cornaienue o paszzene 00IIero MMyIiecTBa CyrnpyroB JT0HKHO OTHOCUTHCS
K 4YHCIy CHENOK, MoJjiexamux oneHke. «Cymnpyrd BIOpaBe pas3leluTh BCe
Pa3HOBUAHOCTH OOIIETO WMMYIIECTBA, MPU ATOM KpalHE Ba)XHO YCTaHOBHTH
JEUCTBUTENFHYI0 CTOMMOCTh MMYIIECTBA C yY4E€TOM €r0 peajbHOM IIeHBhl HE Ha
MOMEHT ITPHOOpETEHus, a Ha JeHb pasaenay» [35, €.27].

CTonMMOCTh UMYIIECTBA, MOJICKAIIETO pa3ely, H0JDKHA OMPEACNAThCS 10
PBIHOYHOM CTOMMOCTH. DTOT BBIBOJ TOJTBEpXAAcTCs pasbsicHeHusmu [lnenyma
BepxoBHoro Cymga P® N 15 ot 05.11.1998 r. Ilpu 3TOM pbIHOYHASI CTOMMOCTH

HMYIICCTBA JOJDKHA ONPCACIIITHCA Ha BPEMS 3aKIIIOYCHUSA COITIAICHHA O pa3aciic.
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CTOMMOCTh HEABIKMMOTO HMMYIIECTBA 1O YCMOTPEHHIO CTOPOH MOJXKET
OTIPECIATHCS TI0 KaIaCTPOBOM JIMOO PHIHOYHOM CTOMMOCTH [24].

YcTaHOBHB COCTaB OOIIET0 HWMYINECTBA CYINPYTOB B COOTBETCTBHH C
tpeboBanusmu 3akoHa (cr. 39 CK P®), HeoOXoauMo OINpenenuTh B HEM JIOJH
cynpyroB. Ilo 3Toil mnpwymHE HOTapUyC, NPEKIE UYEM JCIUTh HMYIIECTBO
CYIIPYTOB, JTOJDKCH TMPEABAPUTEIHHO BBIICIUTH OO KaXJOro B 0OmmIeH
cooctBerHHOCTH cornacHo 1.1 ¢1. 254 'KP®. B cootBerctBuum ¢ 1. 1 c¢t. 39 CK PO
JIOJI CYIIPYTOB B MMYIIECTBE NPHU3HAIOTCS PaBHBIMH, €CJIM MHOE HE YCTAaHOBJICHO
noroBopom Mexay Humu [7, 30].

Cynpyru BIIpaBe pa3ieiuTh UMYIIECTBO, KaK B PaBHBIX JOJISX, TAK U B HHOU
nponopiuu. [locie onpeaenenust J0auU CynpyroB B OOIIEM UMYIIECTBE, CIEAYyET
YCTaHOBUTH, KaKOE€ MMYIIIECTBO HEOOXOIMMO BBIICIUTH KaXIOMy W3 HUX. Ecmun
paszie’l KOHKPETHBIX BEIIeH B COOTBETCTBHHM C JOJSIMH HEBO3MOJXKEH, CIIEAyeT
OTIPENICIIUTh CYNIPYTY JCHESKHYIO IIM HHYI0 KomneHcanuio (1. 3 ¢t. 38 CK PD).

[Ipu paznene oOLIEro UMyIIECTBA CYIIPYTrOB YUUTBIBAKOTCS TAK)KE UX OOIIHE
noiird (ct. 39 CK P®) u npaBa TpeGoBanus 1o o0g3aTeIbCTBAM, BOSHUKAIOIINM B
uHTEpecax cembu. Hampumep, Mo yCIOBHSIM COTJANIEHUS B COOCTBEHHOCTh
Cylpyra MOKeT OBbITh TepelaH KYIUICHHBIM B KPEIUT C PAacCPOUYKOW TUIaTek a
aBTromoOuns mMapku BMW BmecTe ¢ BO3lOKEHHMEM Ha HErO0 0053aTeNbCTBA IO
MOTAIIEHUI0 OCTaBIIEHCS CyMMBI Jlojira. B Takux CHUTyanmsXx CJleayeT
nepeoopMUTh KPEAUTHBIN IOTOBOP, paHee 0(OPMIICHHBIN B MHTEpECaxX CEMbH Ha
npyroro cynpyra. Kpome toro, B coorBerctBuu ¢ m. 1 ct. 391 'K P® cynpyru
3apaHee JOJDKHBI TTOOCCTIOKOMTHCS O HEOOXOJAMMOCTH TOJYYCHHUS COTJIacHs
Kpenutopa (6aHka).

[Ipu pemierrr Bompoca O pasjeie UMYIIECTBEHHBIX KaTETOPHH, KOTOPHIC
OTHOCATCS K OOIITUM, TPOUCXOUT BO3HUKHOBEHHE BOIPOCOB, KOTOPHIC BO3HUKAIOT
M3-32 HEOCBEJOMJICHHOCTH IO TOBOAY KPEIUTHBIX WM 3aliMOBBIX JOTOBOPOB.
[IpakTrka, peanmsyemas paHee, (DUKCHUpOBAJIa, UYTO KPEIUTHBIC OTHOIICHUS,
oopMIIEHHBIE Ha KOTO-TMOO0 W3 CYNPYroB, MOMAgadd B KaTETOPUIO B CiIydae

HEBO3BpaTa CCyJbl OaHK MOT MOTpPeOOBaTh €€ yIulaThl OT OOOWX CYINPYTOB.
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[I0BOPOTHBIM MOMEHTOM M3MEHEHHUS MMPAKTUKH MOCITYKUJIO TPAXKAAHCKOE JIEJIO 10
UCKy rpaxaanuHa B. kK M. 0 B3bICKaHUH CyMMBI JIONTA.

Paz6epem mpumep konkpetHee. CtopoHoit B. Bbuio oTpaxkeHo B MCKOBOM
3asIBJICHUH, 3aKI0YEHUE 3aiIMOBOr0 JOrOBOPa U BCTYIIEHWE B COOTBETCTBYIOLINE
OTHOIIEHUsI ¢ M., KOTOpO#l, Mmocie MOIy4YeHHUs pacHuCKu Hu (HopMHpOBaHHUS
corjamieHusi, ObuUIM Tepenanbl cpeactBa M. B tor MomenT M. wumMmena
3aKaoueHHble Opaunble oTHomieHuss ¢ I (M). CormacHo yCTaHOBIEHHBIM
JoKyMeHTaM M. cBou 00s3aTebCTBa He BhinoaHuna [37, ¢.44].

B wuckoBoMm 3asBnenun B. ObLIO yKa3aHO, YTO IOCKOJBKY 3aKIIOUYEHBI
OpayHble OTHOILEHHS, B3bICKAHWE pPaBHONPABHO. JlaHHOE 3asBIIEHHME MEPENLIO
MHOIO WHCTaHIIMI, a TOCJI€ YJIOBIECTBOPEHUS Kaccauuu, nogaHHou IL.,
BepxoBHbiM Cyz10M 11€710 OBUIO OTIIPABIEHO HA JIONOJHUTEIBHOE PACCMOTPEHUE B
cyneOHOe yupexaeHue OoJiee HHU3KOM KaTeropuM, a TaKXke OTMEHa YyxKe
BBIITYIIEHHBIX TOCTAHOBJIEHUMH.

Bepxosusiit Cya B 0630pe cyneOHOM mpakTUkH 3a nepBsiid kBapTan 2016 r.,
natupoBaHHOM 13 ampersi, ykasall, 4To B cllydae 3aKJIFOUEHHS OJIHUM U3 CYNPYTOB
JIOTOBOpA 3aliMa WJIA COBEPIIECHUS WHOM CJICJIKH, CBSI3AHHOW C BO3HUKHOBEHHEM
JI0JIra, TaKOW JOJAT MOXET ObITh MNpHU3HAH OOIUM JIMIIb TPU HAIWYUU
00CTOSTENBCTB, BhITeKatONUX U3 1. 2 ¢T. 45 CK P® (monr mo 3aiiMy MOXET OBIThH
NpU3HaH OOLIMM, €ClM OH ObUI B3SAT Ha CEMEWHbIE HYXIbl), MPU 3TOM, Opems
JIOKa3bIBaHUS JISKUT Ha CTOPOHE, MPETEHAYIOIICH Ha pacnpeaeacaue goira [31].

[IpeacraBnsieTcsi, 4TO B TaKWX CHUTyalusXx OaHKH OYIyT COBETOBAThH
3aeMIIMUKaM 3apaHee OoQOpMIISITh MMCbMEHHOE COTJIacue CYIpyra, a HOTapuycam
npu ohOpMIICHUH COTJIAIEHUH O paszielie CYNpPYKECKOro HMYIIECTBa CIEAyeT
pa3bACHATH cToOpoHaM no3uiio BepxoHoro Cyna PO. 3akimoueHue corniameHus
O paszierne HMMYIIECTBA CYNpPYroB, NPUOOPETEHHOr0 HMMHM B Iepuoja Opaka,
BO3MOXKHO B JIF000€ BpeMs TIociie peKpalieHus: Opaka, He3aBUCUMO OT UCTEUCHUS
CpOKa JTaBHOCTH. B Konuenmnu COBEPIIECHCTBOBAHUSA CEMENHOT0

3aKOHOOATCIbCTBA P® na nam B3l CIIPaBCHJIMBO IIpCJIaracrCsi BHCCTHU
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u3MeHenuss B pepakimuioo cT. 38 CK P®, ycraHOBHB KOHKPETHBIA CpPOK
npeabsBICHUS TPEOOBaHUH O pa3zelie UMYIIECTBA MOCIe PaCTOPKEeHUs Opaka.

Cornamenne o paszzene OOIIEr0 HMMYIIECTBa CYNPYTroB JODKHO OBIThH
HOTApHAJIbHO O(QOPMIICHO. YUYAaCTHHUKAaMHU COTJAIICHUS O pas3jeliec UMYIIECTBa
MOTYT OBITh KaK CYNpPYTH, TaK U OBIBILIUE CYIPYTH.

CyObekTaMu COTTIAIIGHUH O pasfieNie CyNpYKeCKOro HMMYIIECTBa MOTYT
BBICTYIIaTh HEJEECIOCOOHBIE TpakJaHe, a TakkKe JHIa, OrpaHUYEHHbIE B
neeciocobHocTr. B 3TOM cimydae cornamieHwe OyIeT 3aKiIiovaTh ONEKYyH
HEZIEECIOCOOHOro cympyra Jnbo caM Cynpyr, HO C COTJIacHsl CBOETO MOINEUYUTENS
(m2 u m. 3 cr. 37 'K P®). B tex cmywasix, korma cympyr (OBIBIIMI Cympyr)
opuIMaTbHO Ha3HA4YEH OMNEKYHOM (IIONEUYUTENEeM) JAPYroro Cymnpyra, TO OH B
cooTBeTCTBUH ¢ 3akOoHOM (m. 3 cT. 37 'K P®) He MoxkeT coBepmiaTh CHEIKH C
MIOJIOTICUHBIM.

B ropuanueckoil nmureparype CHOpaBeIMBO OTMEUYAETCs, YTO CYNPYTH NpHU
COCTaBJICHUH COTJIAIICHUS] MOTYT YCTAaHOBHUTH CAHKIMM 33 HEHCIIOJHEHUE WIIH
HEHa/JIe)KAlllee HUCIOJHEHHE MPUHATBIX Ha ceO0sl JIOTOBOPHBIX 00S3aTENIbCTB.
Crnenyer cornacutbes ¢ MEHeHHEM E.A. YedpaHoBOW 0 TOM, YTO B COTJIAIIEHUH TO
BIIOJIHE JIOMYCTUMO W CEMEHMHOMY 3aKOHOAATENIbCTBY HE TMPOTHBOPEUUT
YCTaHOBJIEHHE MEpP TPakJIaHCKO-TPABOBOM, UMYIIECTBEHHOM OTBETCTBEHHOCTH, B
YaCTHOCTH, B3bICKaHHE YOBITKOB, KOMITICHCAIIMS MOpajibHOro Bpeaa [36].

B cootBerctBue co cr. 34 CK P® o0meit coBMeCTHONM COOCTBEHHOCTBIO
CYINIPYTOB SIBIISIIOTCS IICHHBbIE OyMaru, mau, BKJIaJbl, IOJIM B KamuTalle, BHECEHHBIE
B KPEIUTHBIC YUPEKICHHUS WIA B MHBIE KOMMEpPUYECKHE OpPTaHH3alliH, €CIU ITO
UMYILIECTBO HAXKUTO CyNpyramu B Iepuoja Opaka, HE3aBUCHUMO OT TOTO, Ha UMS
KOTO W3 CYNPYroB OHO MPUOOPETEHO WM HAa MMS KOTO WM KEeM W3 CYNpYyroB
BHECEHBI JICHEXKHBIE CpelCTBa. 10 ecTh, pa3felieHue KOCHETCS HE TOJBKO TeX
IPEIMETOB, KOTOpPbIE HCIONb3YIOTCS JIMLIAMH, HO U T€, KOTOpbIE KTO-THOO
UCTIONB3YET B IEJSX MOTydeHus puOblan. Pa3aenenue Bcex BUIOB IIEHHBIX Oymar

MPpOUCXOAUT COTJIACHO IMPUHIOUITY OJJMHAKOBOTO OTHOIICHUA KaKA0I'0, COCTOAIICTO

B Opake [23, ¢.103].
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OueHka © TOCHEAylollee pas3felieHus HMMYIIECTBEHHBIX OOBEKTOB
IPOUCXOJHUT COIJIACHO KOTUPOBKaM Ha Oupke, a He 1o HoMuHany. [Ipuuem
KOTHUPOBKHU JOJIKHBI ObITh 3a(PUKCHPOBAHBI HA MOMEHT 3aKJIFOUEHUS COTJIAIICHHUS.

B ToMm ciydae, koraa y cynpyroB €CTb pa3HOIJIacHUs MO MOBOJY UMYILECTBA,
HOTapUyC, HE OTKa3bIBasi B COBEPLIEHUU HOTAPUAIBLHOI'O JCHCTBUS U HE HAIIPABJISA
CTOPOHBI B CY/I, BIIpaBe MPEJIOKUTh MPOBEICHUE MPUMHPUTEIHHOM MPOLIETYpPHI B
paMKax HOTapuajIbHOM JeATeabHOCTH. HoTapuyc MOXKET 3TO MO3BOJUTH TOIAA,
KOT'/Ia MPOIIIeNT CrieuaibHOe 00yUeHre 1Mo MeAUAIIHH.

YroObl NpPOU3BECTH UETKOE pa3[elieHHue, CYHNPYrH MOTYT MOAMNKUCAThH
Cornamenue o paszesie UMyLIECTBA, 3aQUKCUPOBATh, YTO U3 OOBEKTOB OOIIETO
N0JIb30BaHusl Oy/IeT OCTaBJIEHO y Kaxaoro. [loatomy riaBHOM 3amaueit sBiseTCS
YCTaHOBUTH, JTUOO MPOU3BECTH M3MEHEHHS B OTHOLIEHHWU MMYILECTBA KOrO-TMOO
U3 JIML, COCTOSIIMX B Opake 3aKOHHOIO PEKHUMa BIIAJICHUS, a BHIBOJ O OCHOBHOM
eI COCTABIIICTCS, ONMPasiCh Ha TO, KAKMM Ha3BaHWEM oO0iagaer noroBop [26,
c.10-15].

JIaHHBIN JOKYMEHT MPOU3BOIUT YETKOE pa3/eieHne UMYIIECTBEHHBIX cep,
naxe s Oyaymero. Bo3aMoxHO U3MeHeHre UMYIIECTBEHHBIX BOIPOCOB, KACaeMO
00BEKTOB, KOTOPHIEC MPUHSITHI B COOCTBEHHOCTH JI0 Hayaia OpayHbIX OTHOIICHUH.

Eme omHuM acrnekToMm ciexyeT OTMeTuTbh, uTo CornjamieHue o pasiene
UMYIIIECTBA HMMEET 4YyTh O00Jiee Y3KyI0 HaNpaBJICHHOCTb, HEXENIH OpadHbIi
JOTOBOP.

JlenaeM BBIBO/IBI, UTO JOKYMEHT kak CornaiieHue, BhIIOJTHEHHBIN COTIacHO
npaBuiaM paBeH cuie cyaeOHOM mHcTaHuuu. Eciu 3aMKCUpOBAHO HapylIEHUE
CornaimieHusi, CYMTaeTCs, YTO YYaCTHMK OpayHbIX OTHOLICHUN HapymIni
MPEeANUCAHHOE CY/1e0HOM MHCTAHIIMEN pelieHre. 3aKOHbl TOBOPST, UTO BO3MOKHO
NpPOU3BEICHUE JEHUCTBUUA MO MPUHYKICHUIO JIMIA, KOTOPhIE HapPYIINIO
COTJIAIlICHHE, K €ro COOJIIOICHHIO, MO0 MOXHO 3aUKCHPOBATH OTPUIIATEIHHBIC
NOCJIEACTBUST MU € TIOMOLIBIO HOPMATHUBHO-TIPABOBBIX  aKTOB  JIOOUTHCS

KOMIIEHCAIMH YOBITKOB.
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Cornacuo crarbsiMm 40-42 Cemeiinoro Kopaekca Poccuiickort depeparuu
3aKJIIOUYUTh OpadHbIi JOTOBOP MOTYT JIHIIA, KOTOPbIE HAXOAATCS B JIEHCTBYIOIINUX
OpayHBIX OTHOIICHUSIX. 3aKIIOUEHHE TaKOro JIOrOBOpa JHIIAMHU, KOTOpbIE YKe
POU3BOIAT MPOIEIYPY Pa3Boja, HEBO3MOXKHO.

[Topsamox M HEOOXOAMMBIE OCHOBAaHUS MAJIs IMPOW3BOJCTBA IMpoIecca I0
pa3lieNICHUI0 HMYIIECTBEHHBIX OO0BEKTOB coriiacHo CorjalmeHuio OmnucaHbl B
cratbe 38 Cemeiinoro Komekca P®. ['maBHOW 1enbl0, KOTOPYIO MPECIEIYET
JTAHHOE COTJIALIICHUE SIBJISIETCS pa3/ielieHue MMYIECTBEHHBIX OOBEKTOB, KOTOPHIC
ObLTH TIPUOOPETEHBI B MPOIIECCEe TeUCHUs OpavHbIX oTHOIIeHuH [23, €.3-11].

1.1 yxa3aHHOI BbIII€ CTaTbM TOBOPUT HAM O TOM, YTO IPOLIECC PA3ACICHHUS
MOKET OBITh PEAIM30BaH B PA3JIMYHBIX CTAUAX OpayHbIX OTHOIICHHUH. ITO MOXKET
ObITh MOMEHT HaxoOKJeHHUs B Opake, MOMEHT IMpeKpaueHusi NeHCTBUS OpadyHbIX
OTHOIIICHWH, a TaKXke KOrjJa KPeAuTop NOoTpeOOBaim MPOM3BECTH pa3AeieHUs
UMYIIECTBEHHBIX OOBEKTOB, TMpHUHAIEKANMX 00ouM cynpyram. Jluna,
COCTOSIBIIIME B OpPayHBIX OTHOLICHHSX, MOTYT MPOU3BECTH Pa3/ieicHUE UMYIIECTBA
B OpayHbIX OTHOIICHHUSX, €CIU JIOCTUTAETCA COrjacue MEXIy cTopoHamu. Toraa
IPOUCXOAUT 3aKIHOYEHHUE JOTOBOpA, JIMOO COTJIAlIeHHs O MPOU3BEIECHUH pa3zelia
UMYIIECTBEHHBIX OOBEKTOB cOTNacHO MyHKTY 2 ctaThu 38 CemeitHoro Kogekca
P®. DTOoT X€ MYyHKT COACPKUT TOJIOKEHHE OO0 OTCYTCTBHM O0053aTE€IbHOTO
HOTapUaJIbHOTO 3aBepeHMs. 3a OpadyHbIM JOTOBOPOM TaKOW BO3MOYKHOCTH HE
3aKperuigercs. Takke MyHKTbl OpayHOro JOTrOBOpa MOTYT  COJEpXkaTh
UHOOPMAITUIO O PA3JEICHUH HE TOJIBKO HAXKUTOTO BMECTE MMYIIIECTBA, B OTIMYUE
OT COTJIaIICHUSI.

Nudopmarus, cormacHO KOTOpOW MPOUCXOIUT MPOLEAypa PETryIHPOBAHUS
UMYIIECTBEHHBIX OTHOIIEHUH CYMPYTOB, KOTOPBIC 3aKIIOYUIN OpadHbIi TOTOBOP,
conepxurcs B cratbe 42 CK P®. B nynkre 1 MOXHO HaiTH CBEACHUS O TOM, UYTO
JIOJDKEH COJIepaTh OpadHbIii AOTOBOp. B NEWCTBUTENBHOCTH XKe TO0J00HOE
COTJIaIlIEHHE SIBIISIETCS 0OecTIeueHNeM OT UMYIIECTBEHHBIX U (PMHAHCOBBIX TIOTEPh
B Cllydae pacTOpKEeHHsI Opaka, a TakKe BCIEICTBHE CyNeOHBIX pa3OUpaTeIbCTB

Mexay cynpyramm» [14, €.77]. B Bompoce peryaupoBaHHs HMYIIECTBEHHBIX
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OTHOIIIGHWM mocpenacTBoM OpauyHoro goroBopa Cemeiinbiii  Komexkc PO
MIPEIOCTaBIIsACT OOJBITYI0 CBOOOMY neicTBuil. [lopsmok momoOHOTO JEUCTBUS
onuchIBaeTcsd JHIIb B onHOU crtaTthe CemeiitHoro Kopekca. /laHHBIE MOMEHT
MPUBOAUT K OOJIBIIOMY KOJHMYECTBY BOIPOCHUTEIBHBIX CHUTyallHd B MOMEHT
3aKTI0YeHUS, MO0 moanucanusi. Eciaum roBOpuUTh O IOPUIWYECKUX ACIEKTaX, TO
MOHSATHE JIMI, KOTOpbIE BCTYIMAIOT B OpaydHble OTHOIICHHS, COIJIACHO JIaHHOMN
CTaThe, BBI3BIBACT OOJIBIIIOE KOJMYECTBO BOMPOCOB, CM. MyHKT 1 cratem 41, a
takke ctathl 40 Cemerinoro Konekca. bpaunslii 10roBop MOXKET OBITh COCTABIICH
U TMOJMNHUCAH Kak JI0 Hayaja JACHCTBUS OpayHBbIX OTHOIIEHUNW OTHOCUTEIHHO JABYX
JUL, B HUX BCTYNUBIIUX, TaK U B JIFOOOM MOMEHT OpauHbIX OTHOIIEHWH. Eciu
TOBOPUTh O HEJOYETaX - HEJAOCTATOYHO sCHAs Iopuaudeckas (popMyIupoBKY
MIPOU3BOJICTBA MPOLIEAYPHI pACTOPKEHUS OPayHOTO JJOTOBOPA.

JlanHblii  1OKyMeHT (OpayHblii JOTOBOpP), B OCHOBHOM, COJICPKHUT
CJIEAYIOIINE ACHEKTHI: UMYIIECTBEHHO-OJIEBbIE OTHOIIECHUS MEXIY CYIpPYraMu;
dbuKcupoBaHUE TpaB U OO0S3aHHOCTEH CYNpPYroB, a TaKXKe pa3lielICHHE TaKUx
BOIIPOCOB, KaK CIIEKEHUE 32 CEMEHHBIMHU pacxodamMu U (PYHKIIMH pachpeercHus
CEMEHHBIX CPENICTB; OTHOIICHUSI, KOTOPhIE, KaK B MEPHOJI OpayHbIX OTHOIICHUH,
TaK U MOCJIE PACTOP>KEHUS, 3aKITI0UAIOT B ce0€ BOMPOCHI MPOBEICHUs 00eCcTIieUeHUs
MaTepUaIbHBIMU CPEJACTBAMU UM BBHINIOJIHEHHUE TMOJJCPKUBAIOIICH (PYHKIUY;
(buUKCUpOBaHUE OTHONIECHUN, KOTOPBIE BBICTPAMBAIOT B3aUMOJCHCTBHE CYNPYTOB B
JanbHENIIeM; TOJIOKEHUS, 3a(pUKCUPOBABIINE OTHOIICHUS, KOTOPBIE MPOUCXOIST
IpU peaju3aluy MpaB U OOSA3aHHOCTEW MO HAMpPaBJICHHUIO K JETSAM, IIPUYEM Kak
MaTepUaIbHOrO0 00ECIIEUCHUS, TaK U BOCIUTATEIbHBIX JICUCTBUH.

Tako#t mOKyMEeHT, Kak OpadHbIil TOTOBOP, TO3BOJIUT MPOU3BECTH (HUKCAITUIO
peXruMa, KOTOPBIM OyIeT peryaupoBaTb COOCTBEHHOCTb, Kak OOIIy0, TaK H
JUYHYI0, a TaKXKe MPOU3BOAUTH U3MEHEHUS PEeXUMa, MPOILEAYpPhbl, HEOOXOIUMbIC
JUISL peaM3aliy 1o 100H0To aeicTBus, coaepxkarcs B cT.42 CK PO,

O. benononbckuid, anBokar, OTMEYaeT, 4yTo ¢paza, KOTOpas SBISETCS
OMMHMCAHUEM PEXUMa NEATeITbHOCTH, SBIISETCS HEJOCTATOYHOU JUISI TOTO, YTOOBI

IIPONU3BCCTHU BBIICHCHHUC IIPaB COOCTBEHHOCTH B OTHOIIICHUU HMYIICCTBA KaXXAO0I'0
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u3 qui [3, €.2]. Toraa cymiecTByeT JOBOJILHO BECOMBIM PUCK, CO3/1aTh CUTYAIIHIO,
B KOTOPOM CTOpOHA, 3aMHTEPECOBAaHHAs B M3MEHEHUHU JOJEBOIO COOTHONICHUS,
MOXET TMPOU3BECTH M3MEHEHHME pa3Mepa [O0JId, MPOU3BEIs IMPOLEAYyPY
3arpeboBanus. PaccmoTpum Oosiee neTanbHO pekuMbl. JleiicTByrolue 3aKOHbI Ha
tepputopur P® rjacar, 4To COBMECTHOE UMYILECTBO €CTh TOJBKO TO, YTO OBLIO
MOJIYYE€HO YK€ B Opake.

B nossatun pexum wumymectsa CK  P®, 3amoxeHsl JeHCTBHS 1O
COOCTBEHHOCTH, KOTOpas Oblila MOJy4eHa CylpyraMu COBMECTHO.

D. benononbCckuii TakKe O