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Beenenue

BoimyckHast — kBanmuQuKanumoHHas ~paboTa  COACPXKHUT  HCCIEIOBaHUE
BOIIPOCOB, CBS3aHHBIX C MPABOBBIM PETYJIMPOBAHMEM OOIIMX W CHEHUATBHBIX
IIPUHLHAINOB ceMenHoro mnpasa B Poccuiickot ®enepanuu. B npeacraBieHHOU
paboTe nccaeaoBaHbl: HCTOPUKO-TEOPETUUECKAE OCHOBBI CTAHOBJIEHUS M Pa3BUTHUSA
WHCTUTYTa NPUHLUIIOB CEMEWHOIrO IMpaBa: B YACTHOCTU, UCTOPUSI CTAHOBIICHHS U
pa3BUTHA NPUHLUIIOB cemMerHoro mnpaBa B Poccuiickon @enepanmun. Takxke
paccMaTpUBaIOTCs MPaKTUYECKUE MPOOJIEMbl pean3aliy MPUHIUIIOB CEMEMHOIO
npasa B Poccuiickoint @enepannm.

AKIEHTHPOBAHME BHUMAaHHMS Ha TEME CBA3aHO C AKTYaJbHOCTBIO
VCCIIEIOBAHUS IPUHLMUIIOB CEMENHOIO MPaBa, KOTOPbIE B COBPEMEHHBIX YCIOBUIX
IIOABEPraloTCsl MOIIHEMIIEN aTake CO CTOPOHBI KPUTHYHO HACTPOCHHBIX B
OTHOIIEHUU MHCTUTYTA KJIACCUUECKOW CEMbH M Opaka TPYII U ABMXKCHHM, a TaKkxKe
OCO3HAaHMEM TOTO, YTO HAJIMYHUE YETKOTO IMPaBOBOTO PEryIupOBaHHsS 0a30BbIX
OCHOB, K KOTOPBIM M OTHOCSTCA NPUHUMIIBI CEMEMHOTO IpaBa 3aKPEIUICHHBIE B
CUCTEME CEMEWHOro mnpasa W mnoarBepxkacHHble KoHcturyuueit P®, mo3Bomaut
COXPaHUTh TPAAUIUU M LEHHOCTH OOIIEYETOBEYECKOT0 M OOIEHAHOHAIBHOTO
XapakTepa HapoA0B, HACEIAIOIMX TEPPUTOPHUIO HAILIEH CTPAHBI.

bpak, kak BelpakeHHUE CEMENHBIX OTHOLIEHUN C IPEBHUX BPEMEH BBICTYIIAI
BOKHEHIIIMM  DJIEMEHTOM  YEJIOBEUECKOW IMUBWIM3AlMU. B OOJBIIMHCTBE
TPaJMLMOHHBIX OOIIECTB HACEJIEHHE CTPEMUTHCS CO3JaTh CEMbBIO, U JIEJI0 3/1€Ch HE
TOJIBKO B CTPEMJICHUH TPOJOJIKUTH POJI, HO OTpa)kaeT BHYTPEHHHUE MOTPEOHOCTH
YEJI0BEYECKOW TMYHOCTH - B CO3UJaHUU, IPU3HAHUH, JIIOOBH, 3a00T€ U T.1.

Onnako ABOJIIOLIMS COBPEMEHHOTO oOIIIeCTBa, ypOaHuzarus,
SKOHOMHUYECKHUE KPUZHUCHI U MOTEPS MOPAITbHO-ITUYECKUX OPUEHTUPOB, TPAAUIUN
1 00bIYaeB MPUBOJIAT K MOTEPE 3HAYMMOCTUA CEMEUHBIX Y3, YUaIlIEHUIO Pa3BOJIOB.

HemanoBaxxHOM npuuMHOM pocTa Pa3sBOAOB SIBISIETCS C OAHOM CTOPOHBI

HEOOlyMaHHOCTh PEUICHUS BCTYNUTh B Opak, a C APYyrodl MOHMKEHUS YPOBHS



OTBETCTBEHHOCTH MOJIOJICIKU 32 CEMEHHBIC OTHOIICHHUS, ITaJICHUE [ICHHOCTH CEMBH,
KaK OCHOBEI OOIIIECTBA.

YuuThiBasg BBIMIEU3IOKEHHOE, & TAKXKE MPUHUMAs BO BHUMAHUE JIAHHBIE
CTAaTUCTHKE TO IeMOTPapUIECKON CHUTyarlid B OOJBITMHCTBE CTpPaH, BKIIOYAsS
Poccuto, a HWMEHHO CTPEMUTEIBHOE YBEIWYECHUE 4YHCIa Pa3BOJIOB U
KaTacTpopuyeckoe nmajcHue YPOBHS POKIAEMOCTH B TCUSHUH TTPOIOHKUTEIILHOTO
nepuoja BPEMEHHM, IO3BOJIAET OTHECTH MPOOJIEMY COXpPAaHEHHSI CEMEHHBIX
IIEHHOCTEH HamboJiee akTyaibHOM 11 oOmectBa XXI Beka.

CnenyeT OTMETUTh, YTO B COLHMAIBHO-3KOHOMUYECKOW, MOJIUTHYECKON
chepax KU3HU OOIIECTBA MPOU3OILLIN CYIIECTBEHHBIE H3MEHEHHUS, KOTOpHIE,
TaK>K€, OKa3aIM CYIIECTBEHHOE BO3JCHCTBUE M HA IPHUHIMIIBI, B TOM YHUCIE U
CEMENHOr0 Mpasa.

dopMUpOBaHWE M AaKTUBHOE pa3BUTUE CEMEMHOIo MpaBa B paMKax
OTEYECTBEHHOI'0 3aKOHOJATEIhCTBA OKa3ajo OOJBINOE BIMSHHE Ha COACp)KaHUE
MOJIO)KEHUM 3aKOHOJATENbCTBA B YaCTU CEMbH, MaTEpPUHCTBA, OTIIOBCTBA U
nercTBa. CyIlIeCTBEHHO YBEIWYMUIIOCHh KOJMYECTBO TMOJ0KEHUM, HAIIPaBJICHHBIX Ha
MPABOBOE PETYJIUPOBAHUE BOMPOCOB, CBSI3aHHBIX C BBISIBICHUEM U YCTPOMCTBOM B
CEMBH JIeTEeH, OCTaBIIMXCS 0€3 TOMCUYCHUsST POJUTENICH, 0 KOHKPETHBIX IIpaBax M
3aKOHHBIX MHTEpPECax HECOBEPIIECHHOJIETHUX. Kak clencTBue, BO3HUKIIA OCTpas
HEOOXOJMMOCTh B aHAJIM3€ COJEpXKaHWs, CYIIHOCTH, Ueled |  3aaad
dbopMyIMpOBaHUS TPUHIMIIOB OTEYSCTBEHHOTO ceMeiHoro mpapa. Ilpu sTom,
MPOBOJAS aHAJIU3 MPUHIIMIIOB CEMEMHOro TmpaBa, KOTOpble CHOPMUPOBATIUCH
OyKBaJIbHO HEJABHO, CleAyeT He 3a0blBaTh O TEX TMPUHIMNAX, YTO OBbLIN
c(hopMHUPOBaHBI JOCTATOYHO JUTUTEIHFHOE BPEMs Ha3al.

[Ipu ananu3e HOPUAMYECKON JUTEpaType ObLI ClieJlaH BBIBOJ O TOM, 4YTO
BOIIPOC O MPHHIMIIAX CEMEHHOro mpaBa SBIAETCS AHCKYCCHOHHBIM, M 3Ta
JIMUCKYCCHSI TIPOSIBIISIETCSI B YaCTH OMPEACIICHUS] KOHKPETHOTO MEPEYHs TPUHIIUIIOB,
BXOJAIIMX B CHUCTEMY IPUHLHUIOB POCCUHUCKOIO CEMEHHOIO IIpaBa, TaKKe
pa3Horjacus MEXJy YYEHBIMU-TIPABOBEJAMU W B YacCTHU KOJIMYECTBA TaKUX

MIPUHLIATIOB.



Baxxnoe 3HaueHue ypaensercs M KiIacCH(UKALUKA TPUHIMIIOB CEMEMHOTO
paBa: B IOPUINYECKON HAyKE U 3aKOHOJATEIbCTBE OTCYTCTBYET €AMHAsI CUCTEMA
MPUHLHNOB CEMEWHOro mnpasa. Kak cieAacTBue, B JTaHHOW YacTH CYLIECTBYET
IUTIOPATU3M ~ MHEHUM  yYeHBIX — KaXIbId  Mpeajaraer  COOCTBEHHYIO
KJIacCU(UKAIIMIO ¥ TI0-CBOEMY HMHTEPIPETUPYET MPHUHIIMIIBI, KOTOPbIE Bpojae Obl
CXOXH C TIPUHUUIIAMH APYTUX YUYEHBIX-IIPABOBENOB. B pe3ynbrare, BO3HHKAET
CUTyallMsl, KOTJa Pa3HONOPSIKOBbIE MPUHLMUIIBI OKA3bIBAIOTCS B OJHOW CHCTEME
MPUHLIAIIOB CEMENHOIO MPaBa, 4YTO B KOPHE HEBEPHO.

Takum o06pa3oM, B KBanM(pUKAIMOHHONW paboTe MOCTaBICHBI II€NH, IS
JOCTHXKEHHSI KOTOPBIX ONpPENESIEHbl COOTBETCTBYIOIIME 3aJayud, IO3BOJISIOIINE
PacKpbITh ~ IPHUHLIMIBI ~ KOHKPETHOM  OTpaciud  IpaBa, YTO  IO3BOJISET
IIPOAHAIIM3UPOBATh B KAKOW CTENEHM IpaBa M 3aKOHHBIE MHTEPECHl YYACTHHKOB,
HaIlpUMeEp, CEMEHHBIX NPABOOTHOLICHWM 3allMIIEHbl W TapaHTHUPOBAaHbBI C
IOPUINYECKOTO KOHTEKCTA.

OcHOBHOM 11€JIbI0 PaOOTHI SIBJIAETCS BBISBJICHUE AaKTyaJbHBIX MpoOIeM
IIPAaBOBOT'0 PETYJIMPOBAHMS U IPOBEIACHUE KOMIUIEKCHOTO aHajIu3a INPUHINIIOB
POCCUICKOTO CEMEWHOTO IIPaBa.

JUiss OCTMKEHMSI MTOCTABJIEHHOM LIeN TpeOyeTCsl BBINOJHUTH CIEAYIONINE
3aJ1auu:

— BO-TIEPBBIX, C(HOPMYIUPOBATH ONPENEIECHUE «IPUHLHUIBI CEMEHHOro

IpaBay,

— BO-BTOPBIX, PACCMOTPETH MPABOBYIO NPHUPOAY MPUHLMUIIOB POCCHICKOTO
CEMENHOr0 MpaBa;

— B-TPETBUX, MPOAHAIM3UPOBATH HUMEIOLIMECS B IOPUIWYECKOM HayKe
MOAXO/BI K ONPEIEIICHUIO0 CUCTEMBI IPUHIIMIIOB POCCUIICKOTO CEMEMNHOTO
npasna;

— B-UETBEPTHIX, OMNPEACIUTh OOIIEHPABOBbIE U CIEHHUAIBHBIE MPUHIUIIBI

OTE€YECTBEHHOT'O CEMEHHOTO IIpaBa.



B kadectBe o0O0BEKTa WCCIEAOBAaHUS TPEICTABICHBI OOIICCTBEHHBIC
OTHOIIEHUS, (POPMHUPYIOIMUECS MEXKIY WICHAMU CeMbH, (YHIAMEHTOM KOTOPBIX
BBICTYTAIOT MIPUHIUIIBI POCCUHUCKOTO CEMEMHOTO0 MpaBa ¢ y4eTOM UX ClieUu(PUKy u
BBISIBJICHUEM UMEIOLIUXCS TPOOEIIOB MPU peaTu3aliiu.

[IpeameToM uccneaoBaHUs, OINPEACIUBIIEM TEMY KBaIU(PUKAIUMOHHOM
paboThl SABIAIOTCS CEMEWHO-TIPaBOBbIE NPHUHIIMIBI B paMKax WX CHUCTEMBI,
3aKpeIJICHHbIE HA 3aKOHOAATEIbHOM YPOBHE.

B kadectBe uHQOpMalMM  TEOPETUKO-HAYYHOTO  KOHIENTa  ObUIM
MCIIOJIb30BaHbl HAYYHBIE TPY/Ibl TEOPETUKOB JAHHON TeMbl, 0a30BBIMU U3 KOTOPBIX
Ha3Bath ucciuenoBanusi: JI. C. AnekceeBa, . P.BebGepca, B. Il I'pubanosa,
E. M. EpmoBoi, H. M. EpmoBon, A. 10. KabankuHa, C. W. Peytona,
B. A. Psacenuesa, P. O. XanduHol, 1aHHbIE aBTOPBI UCCIEAOBAIIN ITyTH Pa3BUTHUSA C
TOYKU 3pPEHUs TEOPHUHM, 3aMUChiBas B paboTax BBIBOABI W uaeu. Jlpyras yactb
aBTOPOB CTpEeMUJIAcCh OOHApPYKUTb U CHOPMUPOBATH TMPABOBYIO MPUPOIY
CEMEWHOr0 ImpaBa K HUM MOXHO OTHECTH Tpyasl M. B. AHTOKONBCKOH,
B. B. Butpsnckoro, U. B. XKumunakosoii, A.Il. Cepreesa, E. A. Yadpanosoii, u
npyrux. B To ke Bpemsi, HEOOXOJAMMO OLIEHUTh CYIIECTBEHHBIN BKJIaJl B PA3BUTHE
TEOPETUUECKUX Hadall BeIOpaHHOUW TeMmbl ciemyromux aBTopoB: C. C. Anekceena,
O. C. Uodde, JI. C. Mamyr, A. A. IIMOHTKOBCKOTO, B. M. CripbIX,
M. X. dapykiivHa, J1. M. Yeuor, B. C. IOpueHko, JI. M. [TuenuHiieBoOi,
A. M. Heuaesoii, 4. H. IlleBuenko, P. I1. Manankosoi, JI. FO. MuxeeBoit. Taxxke,
B HAIllMCAaHUU Pa0OThI OBLIN 3aJeHCTBOBAHBI TPYAbl KaK JOPEBOJIIOIMOHHBIX, TaK U
COBETCKHUX, COBPEMEHHBIX YUEHBIX-TIPABOBEIOB.

Merononornueckas  ocHoBa  BKP  mpeacraBieHa  COBOKYNHOCTH
OOIlIEHAYYHbIX U YACTHO-HAYYHBIX METOJOB, HEMOCPEICTBEHHO HMCIOJIb30BAHHBIX
npy HamucaHuu paboTel. B dWacTHOCTH, OBLIM WCIMOJIB30BAaHBI TaKWE METOIbI
UCCJIENOBAaHMsI, KAk  CPaBHUTEIHHO-TIPABOBOM,  (HOpMaTbHO-IOPUIUUECKUN,
corosiorndeckuii. C 1epto mpoBeeHus] Han0ojiee KOMIUIEKCHOTO UCCIIeIOBaHUS

B pamkax Hacrosmeidr BKP Oplin  MCIOIB30BaHBI  JIOTHYECKHE METOJBI



KIaccu(uKanuy, OMNpeAeNICHUs] TOHSATHUN, a TakKKe YCTAaHOBJIICHHS CBS3CH U
B3aMMOCBSI3€ MEX 1y MPABOBBIMU SIBIICHUSIMU.

HopmaTtuBHyto u 5>MOUpHuYecKyr0 0a3y HCCIEJOBaHUS COCTaBISIOT
Konctutynus Poccuiickon denepanuu, MeXIyHapOAHbIE HOPMATUBHO-IIPABOBBIE
akThl (B yactHocTH, KouBenuuss OOH ot 20 Hos6ps 1989 r. «O npaBax peGeHkay),
dbenepanpHOe 3aKOHOJATENBCTBO (B "acTHOCTH, CeMmelHbI Koaekc Poccuiickoi
®enepanuu ot 29 nexadbps 1995r. Ne 223-03, denepanbubiii 3akoH PO ot 24
anpenis 2008 1. No 48-03 «O0 orneke U NONeYUuTEIbCTBEY,), MaTepUalibl Cy1e0HON
npakTuku (B yactHoctd, [loctanoBnenue Ilnenyma BepxoHoro Cyna P® ot 25
okTA0pst 1996 r. Ne 9 «O npumenenuu cygamu CeMeHoro kojekca Poccuiickoit
denepanvy Ipu pacCMOTPEHHUH JieTT 00 YCTaHOBJIEHWU OTIIOBCTBA M O B3BICKAHUU
ATMMEHTOBY» U JIPYTHE).

Hacrosias BeinmyckHasi kBalu(pUKaIMOHHAs paboTa COCTOUT W3 BBEJICHUS,
JBYX pa3leyioB, 3aKJIIOUYECHHS M CIHCKAa UCIOJIb30BAaHHBIX HCTOYHUKOB U

JUTEPATYPBHI.



1 TeopeTnyeckue acneKkThbl BOMPOCA 0 MPUHIHUIIAX CEMEITHOT0 MpaBa

1.1 ITonsiTHe ¥ CYHIHOCTH NPUHLIMIIOB CEMEHHOI0 MpPaBa

Cy1iecTBOBaHHE CEMbU, KaK YCTOMYMBON COIMATIBLHOM OOIIHOCTH JIIOJEH B
HMCTOPUU YEJIOBEUECTBA HACUUTHIBACT HE OJHY ThicA4dy JieT. /laHHas OOIIHOCTH
SBJISIETCS HEOOXOJUMBIM HWHCTUTYTOM COLMAIBHOM CTPYKTYphI OOJIBIIIMHCTBA
TOCYJapCTB, BBITIOJHSS TPH O3TOM OTPOMHOE UYHCIO 3amad u  (QYyHKIHH,
o0ecrneunBaoIIMX BOCHPOU3BOCTBO HACEIECHUS U DBOJIIOIMIO YEJIOBEUECTRA.

CyiecTtBoBagiiee 10 cepenHbl XIX Beka B HAyKe OTHOILICHUE K CEMbE, KaK
OCHOBHOM siuelike OOIIeCTBa, ONMPEETSIO €€ POib B COLIMYME, CaMU COIMAJIbHbIC
B3aMMOOTHOIIICHUSI TPOUCTEKAIW M3 JIOHAa CeMbH, (UIOCOhBl W HCTOPUKHU
TPaKTOBaJIM BCE OOIIECTBO, KaK MPOU3BOAHYIO CEMEHHBIX OTHOIICHHUM, MpUYEM
MMEHHO NaTpUapXaJibHbId BApUAHT CEMbHU, C €€ aBTOPUTAPU3MOM, CyOOpAUHAIUEH
U OTHOIICHUSIMH COOCTBEHHOCTH. B pe3yinbTaTe IIOCTOSHHOTO HHTEpeca K
BOIIpOCaM CEMbHM U Opaka pa3BUBAJICA UMEHHO MCTOPUYECKHU B3I Ha Opak U
CEMEMHBbIC OTHOIICHMUS.

C TOYKM 3pEHHUS HUCTOPUM 4YEJIOBEUYECTBA MOKHO KOHCTaTUpOBaTh. YTO
WHCTUTYT Opaka W CEMbHM XapaKTepEeH IMOYTH JJIS BCEX OOIIECTB, HAayWMHas C
nepBoObITHOr0. OpHAKO, HECMOTPS HA €ro IEHTPAIBHYK pPOJb U  O0COOYIO
3HAYUMOCTh JJII YEJIOBEYECKOro OOIIECTBA, TOJHKO B KOHIE XIX Beka gaHHAs
KaTeropus cTaja HUCCIEOBATHCS KaK CaMOCTOSITEIbHBIM CYOBEKT, a CEeMEUHbIC
MPABOOTHOIIEHUS CTAIN PA3BUBATHCS KaK OTAECIbHOE HAMPABJICHUE IUBUJIUCTHUKH.

Heo6xonumo oOpaTtuth BHUMaHUE Ha TO, YTO CEMEWHBIE MPABOOTHOIICHUS
SBISIIOTCS  OJHOM HM3 HamOoJiee CIOXKHBIX C TOYKH 3PCHHS TIPABOBOTO
perynupoBanusi 00JacTel OOIMIECTBEHHOM KM3HU. DTO CBSA3aHO C TEM, YTO 3/1eCh
OYEHb TECHO TMEPEIJICTCHbl, MPAKTUYECKU CIUTHl BOEIMHO, MOPAIbHBIE U
IIPaBOBBIC TIPEANMCAHMS, JIMYHBIE U OOIECTBEHHBIC HHTEpEChl. FIMEHHO B JaHHOM

chepe OCOOEHHO SpPKO MPOSBIAETCS (PYHKIUS ToCyJapcTBa KaK «HOYHOTO



CTOpO’Ka», MPU3BAHHOTO OXPAHAThH CJIOKWBIIHMECS BHYTPU CEMbH M B OOIIECTBE
OCHOBHBIE IIPaBUJIA OBEICHUSI.

DTO BBIpaXaeTrcsi B TOM, YTO COBPEMEHHOE CEMEHWHOE 3aKOHOIATEJIbCTBO
MOJBEPracT IPABOBOMY PEryJUPOBAHUIO B OCHOBHOM  HMMYILIECTBEHHBIE
OTHOIIICHHMS, CKJIQJbIBAIOIINECS BHYTPU CEMbH, HE KacasiCh JIMUHBIX, (U3UICCKUX,
ObITOBBIX  BompocoB. [locienHue JOKHBI — PEryJIUpOBaThCs, HCXOAS M3
HPABCTBEHHBIX TMPEJICTABIICHUM W HHTEPECOB KaXJOM KOHKPETHOM CEMBH,
MpaBUJIaMH, KOTOPbIE OTOBapUBAIOTCS M MMPUHUMAIOTCS YiIeHAaMU ceMbH. B mro6om
CJy4dae, TOCyIapCTBO BIIPABE y4aCTBOBATh B PA3PEUICHUN CEMENHBIX CIIOPOB JIUIIIb
KaK 3alllUTHUK HAPYIICHHBIX MIPaB WiCHa CEMbU U HE OOJIBIIIE TOTO.

Kimaccukn 1muBmiIMcTHKA 0OpamarT BHHUMaHHE Ha TO, YTO CEMEHHBIC
OTHOIIIEHHS U OpaK «B MPOUCXOKICHUU CBOEM COAEPKAT 3JIEMEHTHI JOTOBOPHOIO
COTJIAIIIEHUs, HO 0 CBOEMY COJICP)KaHHMIO HE SIBJISIOTCS OOBIYHBIM JIOTOBOPOM
IPpaKIaHCKOTO—TIPAaBOr0  XapakTepa, TaK KaK cojJiepkaHue Opaka, Tak U
PacTOpKEHUE HE 3aBHUCAT OT IMPOM3BOJA CymnpyroB. M3 dvero pemaercss BBIBOA O
MPUYUCICHUN CEMEMHOro IMpaBa He K 00JIACTH JIOTOBOPHOI'O IIpaBa, a K pa3psay
MHCTUTYTOB 0COOOTO pojiay.

Eme I'. ®. [llepmieneBuy mojiarajg, 4ro Iedb Opaka, «3TO COBMECTHOC
COXXKMTEIBCTBO HE TOJIBKO B CMBICIE (PU3MYECKOM, HO M HpaBCTBEHHOM. UM TyT
MPOCJICKUBACTCS PaA3IMuMe MEXKIYy OpakoM U 0053aTebCTBOM, KOTOpPHIE MOTYT
OBITH MMOJIOXKEHBI B OCHOBY JtoroBopay [35, €. 556]

A. W. 3aroBopckuit  u I'. @. [llepmeneBny, Kak W  MOJABJISAIOLICE
OOJIBIIIMHCTBO JIOPEBOIIOLIMOHHBIX YUYEHBIX, CUUTAIA CEMEWHOE MPaBO YaCThIO
IPaKIAHCKOTO, CJICAOBATEIBbHO, II03TOMY WX IOCICAYIOIIME BBIBOABI 00
OTHECEHUHU Opaka K MHCTUTyTaM 0co00ro pojia, Hy>KHO TPAKTOBATh KaK MPU3HAHUE
€ro TPaXKIaHCKO-TIPABOBBIM HHCTUTYTOM 0COOOTO pojia.

TeopeTuka TIOHSTUS «IPUHIUIIBI IIPaBa» pPacCMAaTPUBACTCA B KauyeCTBE
TaKuX TJIaBHBIX, PYKOBOSIINX UJIEH U TOJIOKEHUN, KOTOPhIC OMPEACIISIOT 00U
BEKTOP Pa3BUTHUS M  XAPAKTEPHBIE UYEPTHl CYLIECTBYIOWIETO  ITPABOBOTO

pETYJIMPOBAHUA KOHKPETHOW OTPACiU MpaBa. JJeMCTBUTENBHO, HYKHO COTJIACUTBCA
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C T€M, YTO MPUHIUIBI MTpaBa BBICTYNAIOT B KauecTBe (yHIaMEHTAIbHBIX 0a3MCOB
[3, c. 102].

HecmoTpss Ha kiaccuyeckuid moaxoJ K (OpMYIHUPOBKE MPHUHIIMIIOB
CEMEWHOI0 NPaBa B POCCUNMCKON IUBWIINCTUKE, OCTAETCS IMPEAMETOM UCKYCCHUM.

N3Bectnblii npaBoBen K. A. MOkHYEeB TOBOPUT O TOM, 4YTO K....... o7
NPaBOBBIMM  MPUHLUIIAMH  CIEAyeT TMOHUMAaTh  CHOPMYJIHMPOBAHHYIO B
IOPUANYECKON HAyKE PYKOBOMSUIYIO HJICHO, SIBIIAIOLICHCS B KA4ECTBE HMCXOJHOU
JUISl KOHKPETHO ONPENEIICHHOTO Kpyra opuanyeckux Hopm». IIpumepHO cxoxee
ONPENEIICHUE TOHATUA «IPUHIMIBI MpaBa» ObUIO JAaHO TAaKHUMH YYEHBIMH, Kak
JLH. I'ycea u A.M. [lenucoBbiM. OOmMM A1 YKa3aHHBIX aBTOPOB SIBIISETCA
paccMOTpeHHe IPUHIIMIIOB MPpaBa ¢ MO3UIUK KaTeropun npaBoco3Hanus [10, ¢. 56]

JIOCTaTOYHO aKTUBHO CPEIM YYEHBIX 00CYXKIAE€TCs TOYKA 3PEHHS] COTJAacHO
KOTOpPOW MpPHUHIMIBI IpaBa OOpETaloT MPaBOBOE 3HAYCHHUE JIUIIb IOCIE HX
3aKpeIUICHUs. Ha 3aKOHOJATEIIbHOM YPOBHE B OIPEACICHHOM HOPMATHUBHOM
MpaBoBOM akTe. OTHUM M3 CTOPOHHUKOB Takoro nojaxoxa sisisercs H.A. YUeunna
yKas3blBarol[ass Ha TO, YTO O IMPHUHILMIIE IPaBa MOYKHO T'OBOPUTH IIOCTOJIBKY,
MIOCKOJIBKY OH OBbUI 3aKpeIUIeH Ha 3aKOHOJATEJIbHOM YPOBHE B Kau€CTBE TAKOBOM
pykoBosmier uaen [33, C. 12]. AHaMOTHYHOW TOYKM 3pCHHS MPHICPIKUBAIOTCS
takue ydensbie kak 0. E. ITynoBoukun, C. C. [TupBarunos, M.H. MapueHko.

Hexkas anprepHatuBHas nosunms y C. A. Benuepa, BpICKa3aBIIETO TOYKY
3p€HMsl COIVIACHO KOTOPOW MPHUHLMIIBI IIPU AHAIW3€ HUX C TOYKHU 3pPEHUsd
3aKpemIEHUs] MOTYT OBITh Pa3elieHbl Ha MPABOBbIC MPUHIIMIIBI, 3aKPEIUICHHBIE B
IpaBe, W T€ NPABOBbIC IPUHLHUIBI, KOTOPHIE HE HAILIM 3aKpEIUICHHUsS Ha
3aKOHOJaTeJILHOM YpoBHE [2, C. 16].

Heob6xoaumMo OTMETUThH, YTO MNPUHATHE OAHOOOKOM MO3UUMU B JaHHOM
JMCKYCCUOHHOM BOTMPOCE SBJISETCS OLIMOKOW, HENb3s paccMaTpUBaTh MPHUHIIUII
IIpaBa MCKJIIOYUTENIBHO TOJBKO C IO3ULMHA PYKOBOISIIEH WACH, SBIAIOLIEHCA
HAYyaJloM aKTUBHOM NEATEIbHOCTH IO HOPMOTBOPYECTBY, JIMOO HCKIIOUUTEIHHO
KaK pe3yJIbTaT HOPMOTBOPUYECKOU JEATEIBHOCTH, BRIPAXKEHHOW B BUJIE CO3JAHHOMN

HOPMBI MPaBa.
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BaxHO oTmMeTHTh, YTO MPABOBBIM MPUHIUIIAM CBOMCTBEHEH BHENPABOBOU
XapakTep WCTOYHHKA. [IpaBoBbIe TPHHIMUIBI (DOPMUPYIOTCS OPUAMYECKOU
HayKOW, OJTHAKO MX 3aKOHHOCTbH ONPENEIIACTCS HE HAIMYMEM, a 3aKPEIVICHUEM B
KOHKPETHBIX HOPMATHBHBIX AaKTOB TOCYIapCTBAa. be3 3aMHTEepEeCOBAaHHOCTH H
roCyJapCTBEHHO-BIACTHOTO BEJICHHS CYIIECTBOBAHHUE MPUHIIUIIOB HE BO3MOXKHO.

Hpyrum  oOsi3aTelnbHBIM ~ TpeOOBaHMEM K  MPABOBOMY  IPHUHIUITY,
JEKIApUPYEMOMY KOHKPETHOW OTpACIbIO TIpaBa MOXHO CUMTATh HaJlW4dne
CyOBEKTOB MPAaBOOTHOIIECHUMN, 3aTparuBaeMbIX JaHHBIMH NpuUHIHUNAMH. C TOUYKH
3penust mojoxeHuit cr. 1 Cemelinoro komekca P® k TakoBeIM cyOBeKTam
OTHOCSITCS] YYaCTHHUKH ITPABOOTHOIIICHUH, KacaTelIbHO ceMelHOro mnpasa [24]

B 10 xe Bpems, HEOOXOIUMO OOpaTUTh BHUMAHHE HA TO, YTO TOHATHUS
COPUHLMI TIpaBa» W «IIPaBOBasi HOPMa» HE SBISIIOTCS HWJICHTUYHBIMH,
JIEUCTBUTENILHO, OHU B3aMMOCBSI3aHBI, HO IO COJEPXKAHUIO — ATO aOCOJIOTHBIC
pasHbIle MpPABOBbIE KATEropu. Tak, JaHHBIE IIPABOBBIE SIBICHUS CBSA3BIBAIOT
CJIEAYIOIINE YEPTHI:

— TIpaBOBasg HOpPMa M INPABOBOW IPUHIUII XAPAKTEPU3YIOTCA HAIUUYUEM

€MHON 00I1IeCTBEHHO-TTOJIMTUYECKOU MTPUPOION MPOUCXOKIACHHUS;

— TPaBOBBIE NMPHUHILMIIBI MPETBOPSIIOTCS B JKU3HB MOCPEACTBOM IPABOBOM
HOPMBI: WU MPABOBAasi HOPMA, U 3aKPEIUIEHHBIM B IIPABOBOM HOPME
MPaBOBOM TPUHIIMI SIBJSIOTCS 00s3aTEIIbHBIMUA a0COJIFOTHO JIJISi BCEX
CyOBbEeKTOB MpPaBOOTHOIICHHUM. [IpUHIMIBI OCYIIECTBISIOT TMPABOBOE
pEryIupOBaHUE OTHOLIEHUMN YEPE3 MPABOBbIE HOPMBI;

— MPaBOBBIC MPUHIUIIBI pPa3padOTaHbl, 3aKPEIUICHBI HAa 3aKOHOJATEILHOM U
o0ecrneunBalOTCs  CUJION  TOCYJApCTBEHHOTO  MPUHYXACHUS, 4YTO
XapaKTEPHO U IS IPABOBBIX HOPM.

Takum oOpa3oM, MOXKHO cJieJlaThb BBIBOJI O TOM, UTO NPHUHIIUIBI IIpaBa
CIEQyeT  ONpEeNeNnarT B  Ka4eCTBE  OCHOBHBIX, PYKOBOJSIIUMX  HJIEH,
(byHIaMEHTAIBHBIX TOJIOXKEHUHN, CIYXKaIUX OOpa3yIoIIMM 3JIEMEHTOM JI000M
oTpaciu npasa. J[Jis MpaBoOBOrO MPHUHIUIIA XapaKTEPHO OTPAKEHHE KOHKPETHOTO

MHUPOBO33pPEHHUS, TOCMOACTBYIOIIETO B OOIIECTBE, €ro HAMpaBICeHHOCTh B
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IIOJIMTUYECKOM, IPAaBOBOM M HOKOHOMHYECKOM IIIOCKOCTH. [l mpaBOBBIX
IMPUHIIAIIOB XapaKTEPHbI OOIIME Havalla, CBOMCTBEHHBIE BCEM OTPACIISIM MpaBa.

Jlanee cienyer MEpPEeNTH K aHAIU3y MNPUHIUIIOB POCCHICKOrO CEMENHOTO
npasa. Tak, MoJi NPUHIUIIAMU POCCUHUCKOIO CEMEMHOTO MpaBa CIEIyET MOHUMATh
PYKOBOJAILIAE, OCHOBHBIE TIIOJIOKEHUS, 3aKPEIUICHHBIE B COOTBETCTBYIOIIMX
MOJIOKEHUSIX JCHUCTBYIOIIETO CEMEHHOIO 3aKOHOAATENIbCTBA WM ONPEACIISIOLINE
OCHOBHBIE HANPABJICHUS TOCYJAPCTBEHHOW ITOJIMTUKHU KAacaTeJIbHO CEMEWHBIX
IEHHOCTEMU.

AHanM3upys. NPaBOBYIO IIPUPOAY IPHUHIMUIIOB POCCHUKUCKOTO CEMENHOIO
npaBa, HEOOXOAUMO OOpaTUTh BHUMAHWE Ha TO, YTO OHA MPOSIBISIETCS B JBYX
KJIIOYEBBIX ACMEKTaX: C OJIHOM CTOPOHBI — CYOBEKTHBHBIA acleKT, C Apyroul —
oObeKkTHBHBIA. [IpaBOBOM MNpUHLKI OOBEKTUBEH, TIOCKOJIbKY OH SIBJIAETCS
HEKOTOPBIM CJIEACTBUEM TOM COLMAIBbHO-DKOHOMUYECKON CHUTyaluu, KOoTopas
CJIOKMUJIach B oOuiecTse, rocyaapctse. C Apyroil CTOPOHBI, PaBOBOW MPUHIIMIT —
CyOBEKTHBEH W 3TO MPOSBISAETCS B TOM, YTO NIPABOBOM MIPHUHIUI SIBIISETCS
pe3yJbTaTOM HOPMOTBOPYECKOW JESATEIBHOCTH, B OCHOBE KOTOPOM JIEKUT
NIOBEJICHHE KOHKPETHBIX JIUI] — CYOBEKTOB HOPMOTBOPYECKOH JiesiTeNibHOCTH [24, C.
251]

IlogBons wror, ciaeayer ckasaTb O TOM, YTO CEMEHHBIE NPABOOTHOILICHUS
CTOMT OTHECTHM K OCOOOMYy THIly COLMAJIbHBIX B3aMMOOTHOUIEHUH, MHTEpPEC K
KOTOPBIM BEJIMYMHA MOCTOSIHHAs U HOCUT TJI00AJbHBIA XapakTep, HE3aBUCHMO OT
reorpau4eckoro, 3KOHOMHUECKOTO UM COIMATIbHOTO THIA 00IIEeCTBA.

OOmiecTBeHHas 3HAYMMOCTh BOIIPOCOB COXPAHEHHS] M Pa3BUTUSA JTAHHOTO
COLIMAJILHOIO SIBJICHHUsSI OOYCJIOBJIE€HA HE TOJBKO BOCHPOM3BOACTBOM HAacelleHus,
CKOJIbKO IPUHIUIIAMHU BbKUBAHUS HALLIEW LIMBUJIA3ALUN.

[IpyHUIMNBI ~ POCCHUIMCKOTO CEMEMHOIO IMpaBa OTPAXarT CYIIHOCTh
pPETyIMpPYyEMbIX YKa3aHHOM OTpaciblo IMpaBa OOIIECTBEHHBIX OTHOIIEHUH. Poct
KOJIMYECTBA PAa3BOJAOB, IMOBCEMECTHOE pacnpocTpaHeHue (UKTUBHBIX OpakKos,

pOXJieHne BHEOpayHBIX JETEH, COo3HATEeNbHAas MO0 BBIHYXICHHAs O€3/1eTHOCTD,
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POCT CEMENHOr0 HACKIIMSI — HauboJsee TUITMYHBIN TIepedeHb MPobIIeM, peraeMbIX ¢

NOMOIIBIO (yHITaMEHTAIBHBIX MTPUHIIMIIOB CEMEIHOTO MpaBa.

1.2 Hcropusi CcTaHOBJEHHMS] TPHUHIMIIOB CeMEHHOr0 TMpaBa B

OTCYECCTBCHHOM 3aKOHOAATEC/JIbCTBE

NuctutyT cemMbu (GopMUpOBAJICS W Pa3BUBAJICS B TEUEHHE JIUTEIHHOTO
nepuojaa BpeMEHU U 0a3upyeTcs, MPEXkaAe BCETO, Ha COI03€ MY>KUUHBI U JKEHIIUHbI
M POACTBEHHBIX OTHOHICHHSAX. (CeMelHble OTHOUICHHWS HAMNpaBICHBI HA
oOecrieyeHnue CTaOMIBHOCTH KIIOUEBBIX AaCIEKTOB JKU3HU 4YEJIOBEKa, a TaKXkKe
OKa3bIBAET CYIIECTBEHHOE BIMSHUE Ha TMOCIECAYIOIIEE PEUICHUE YEJIOBEKA
IIPOJOJIKUTE POJ, BOCHUTHIBATH JIE€TEH, Pa3BUBATh NOAPACTAIOLIEE MOKOJCHHUE B
COOTBETCTBUHM C OOLIMMHU TMPEACTABICHUSIMU O YEJIOBEKE KaK O JIMYHOCTH H
TpaXKJaHUHE.

BaxHo oTmMeTuTh, YTO C TEYEHUEM BPEMEHM HHCTUTYT CEMbU
BUJOU3MEHACTCSA, CYUIECTBEHHOE BIJIMSHHE OKa3bIBACTCS TEMH HM3MEHCHUSIMH,
KOTOpPbIE TIPOUCXOJAT B COLMAIBHO-DKOHOMHYECKOM, TMOJIUTHUYECKON cdepax
oOIIecTBeHHOM >Xu3HU. Pa3BuTHE OOIIECTBEHHBIX OTHOIIEHUN CKAa3bIBACTCS W HA
npupojie OpayHbIX OTHOIICHHH, MOPSAJKE 3aKJIIOUEHUs Opaka, ero pacTopKEHUH,
WU3MEHSIETCSl caMO OTHOIIIEHUE TPaXkaaH K Opake, B pe3ysbTaTe BUAOUIMEHSIETCSA U
caM MEXaHU3M IPaBOBOT0 PEryJUpPOBaHUS OpayHO-CEMEWHBIX MPABOOTHOIIECHUN
[27, c. 149-151]

BaxxHo oTMeTHTB, YTO ISl IPUHITUIIOB CEMEHHOTO MpaBa Oblila XapaKTepHa
onpeiesieHHas: CyObEKTUBHOCTh, OMPEACIABIIAACS KOHKPETHBIM HCTOPHUUECKOM
MEPUOJIOM, a TaKKE€ CBOEOOpPA3UEM COIHAIBHOTO, KYJIbTYPHOTO M PEITUTHO3HOTO
pa3BuTUs KOHKpeTHoro Hapoma. Tak, H.A. KomnokonoB oTmeyan, dTO
IepBOHAyaiabHO B nepuon [pesnen Pycu, 3areMm — B MOCKOBCKOM rocyzapcrse, a
MO3KE U OTEYECTBEHHOM CEMEMHOM TMpaBe OBLJI0O 3aWMCTBOBAHO OOJBIIOE

KOJINYECTBO TOJIOXKEHUN ceMeitHoro npaBa Busantuu [12, €. 47]. [eiicTBuTesnbHO,
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MOJIOKEHUSI CEMEWHOI0 IMpaBa M3MEHSJIUCh C TEYEHUEM JJIUTEIBHOTO MEpHoa
VCTOPUYECKOIO Pa3BUTHUA, HO BMECTE C TEM, Ha MPOTSHKEHUU BCET0 ATOr0O NEPUOIA
COXPaHSIOCHh MPABOBOE €IMHCTBO MOJIOKEHU CEMENHOTO MpaBa.

Hcropus pa3BUTHSA pyCCKOM CEMbU HAYMHAECTCS B TOXPUCTUAHCKUU MEPUOL,
KOI'/Ia OTHOIICHHS] MEXAY WICHAMH DPETyJIUPOBAINCH MOJIOKEHUSIMU OOBIYHOTO
IpaBa, B 4aCTHOCTH, «[I0BECTh BPEMEHHBIX JIET» COJAEPIKAT MOJOKEHUS COTIACHO
KOTOpBIM Opaka oQuUIHaTbHO HE CYIIeCTBOBaIO, a odopmieHne Opaka
MPOUCXOJMUIIO TIOCPEJICTBOM COBEpIICHUS] oO0psiga, NpU 3TOM BO3HHUKIIUE
OTHOUIEHUS B CBSI3U CO BCTYIUIEHHEM B OpaK HE PEryJIMpOBaINCh HU MAaTEPHAIIBHO,
HU TpoleccyanbHo. B mocieacTBuu coBepieHue oOblvyasi MO BCTYIUIEHUIO Opak
CTAaHOBHUTCSI HOPMOW JUI1 HAapoOJOB, B Ka4eCTBE HEKOET0 PETYJATOpa CIIYKHJIO
OOILIECTBEHHOE MHEHUE, PEJIMTHO3HbIE MPEJCTABICHUS HApOJa, UX KyJbTypa. Bee
3TO B  COBOKYHNHOCTHM  oOecledyuBajio  CTaOWJIBHOCTh  CYILIECTBOBAHUS
OOIIECTBEHHBIX OTHOLIEHMH BHYTPU TaKOrO Hapoja, HaxOoJsALIero B CTaIuu
IIPEroCyIapCTBEHHOTO pa3BuTHs [4, C. 66].

B wuccnenoBanun, nmposenennoM M.B. Bnagumupckum-bygaHoBeiM, ObLIT
C/IeJIaH BBIBOJI O TOM, YTO MEPBOHAYAILHON (opMOil Opaka SIBISIIOCH OXUIIEHUE,
HNOJTBEpXKJatomas HHQOpMalMsl COAEPXKUTCA B JIETOMHUCIX, COJEpKalIUX
uHGOpMAIIMIO O >KU3HM JIPEBJISIH, paAuMMuell, CceBepsHax, KakK CJeJICTBUE,
MOXHUILEHUE PACCMATPUBAIIOCh B KAYECTBE OCHOBHOM (DOPMBI 3aKIIIOUEHHS Opaka y
OOJBIIMHCTBA IUIEMEH B MEPUOJI NIEpe]l MPUHITUEM XpPUCTHAHCTBA. B To ke Bpems,
OTJIEJIbHOE BHUMAaHHUE YAEISUIOCh KOHTPOJIO 3a COOJIIOJICHHEM 3allpeTa Ha
BCTYIUICHHE B Opak C WIEHOM CBOEW ceMbU. B mocieacTBUM MOXUIIEHHUE CTalo
3aMEHATHCH, TaK Ha3bIBAEMbIM «CUMBOJIMYECKUM HOXUIIEHUEM,
peaycMaTpuBaBIlee MPEABAPUTEIIbHYIO JOTOBOPEHHOCTh OJHUX YJIEHOB CEMBH C
JPYTMMHU 10 TOXUIICHUI0 HEBECTBI — HMEHHO «CHMBOJMYECKOE MOXUIIEHUE
MOCITY>KUJIO0 OCHOBaHMEM JJisi (pOpMHpPOBAHMS HBIHE JEHUCTBYIOIIETO MPUHLHUIIA
0OPOBOJIBHOCTH BCTYIUICHHS B Opak.

Kopmuasi kHura ycTaHOBWJIA, YTO 3aMY’>KHHE >KCHIIMHbl MMEIU MEHBIIIE

IpaB, 4YeM KX Cynpyru. B 4acTHOCTH, My MOTr IpPOJATh KEHY B XOJIOICTBO,
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NOCTpUYb B MOHaXWHU. OTHOILIEHHSI MEXKIY POJUTENSIMU U I€TbMH CTPOMIIUCH HA
OTLOBCKOM BJIACTH.

Heob6xoaumo OTMETWUTh, 4YTO TMPUHLHUI €IUHOOpayus, Takxke, Hayal
dbopMupoBaTECA B JIOTOCYJApCTBEHHBIM MEPHOA W pa3BUBAJICA OH B TECHOM
B3aMMOCBSI3M C  COLIMAJIbHO-DKOHOMUYECKUMHU YCJIOBUSAMHU KU3HU HaApoOJa.
[lepBoHayaIbHO MHOT'OKEHCTBO OBUIO OOYCJIOBJIEHO Kak 3KOHOMHYECKUMU
OpUYUHAMHM, TaK M COLMAJIbHBIMU — HEOOXOAMMOCTH MPOJOJKEHHS poja, B
MOCJIE/ICTBUM, Takas CUTyalus OOepHyJach MpobdjieMaMH B CEMbSIX U
MHOTOYUCJIEHHBIMA KOH(DJIMKTaMH, B PE3yJbTaTe OBUIO NPUHATO pELICHUE
yCTaHOBUTH B CBsleHHOM [InMcaHnyn BO3MOKHOCTh MMETH TOJBKO OJIHY KEHY, a
CpeIu YCJIOBUH BCTYIUIEHUS B Opak 3HAUMJIOCh — OTCYTCTBUE MHBIX MapTHEPOB.
OdurmansHo npuHUIUN eAuHOOpauus mnosBuica mnocie Kpemenuss Pycu u
Oo0yCNIOBJIIEHO 3TO OBUIO PE3KO OTpULATEIbHBIM OTHOWIeHUueM LlepkBu K
MHOI'0’KEHCTBY, CYILIECTBOBABIIEMY B A3bIYECTBE.

[IpuHATHE XPHUCTHAHCTBO NOCTENEHHO OTOJABHMHYJO Ha IOCICIHAW ILIAaH
A3BIYECKUE TPAJAULIMU, CTaJl aKTUBHO MCIIONb30BaThCsl 00Jiee HPABCTBEHHBIC
MOJIOKEHUS O Opake M CEMEWHBIX OTHOIICHHMSX. Takue ™oJoKEeHUus ObUIn
HalnpaBJE€Hbl  HA  3alpeT  MOJIMTAMHBIX  OTHOLIEHWW,  HEAOMYLICHUS
0€3HPaBCTBEHHOCTH B OTHOIICHUSX MEXIYy MYXYHMHOW M >KEHIMHOW. B TO Xke
BpeMs, HEOOXOJMMO CKa3aTh O TOM, YTO MHOTOKEHCTBO OBLJIO XapaKTEpPHO HE
TOJBKO I A3bIYECTBA, HO W JJISI UHBIX MHUPOBBIX PEIIWTHUM, B YACTHOCTH, IJIS
ucinama. Tak, B KopaHe ObUIO CKa3aHO, YTO MHOTOXEHCTBO OOYCIIOBJIEHO HE
CTOJIbKO OO0KECTBEHHBIM HA4aJloM, CKOJIbKO CaMOil (PU3MOJOTHYECKON MPUpPOIOM
MYXX4YMHBL. TakKe, KOYE€BbIE HApOAbl, SBISIBIIMECA SPBIMA CTOPOHHUKAMHU
MHOTOXEHCTBAa OOBSCHUIM 3TO TEM, YTO MOJUTaMHOCThH IO3BOJISET 3alIHUINATH
JKEHILMH, MOTEPABIIMX MYXXEH, a TaKKe paspemarb pa3Horo poaa COLMAIbHO-
9KOHOMHYECKHE, MOJUTHUECKUE Bompockl [11, €. 14-16].

Eme B JlpeBHeit Pycu OpauHo-cemeilHble OTHOLIEHUS PETyJIMPOBAIHCH
MOJIOKEHUSIMU OOIIETO TpaBa, MPH 3TOM, Opak yxe ctan (GOpMyIHpPOBATHCS Kak

CJIOXKHBIM COKO3 MEXIY MYXKYMHOM M IKEHUIMHOM, a TaKXKe OTHOIICHUS,
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BO3HUKAIOIINE MEXIY POIUTENIMUA M JeThbMH. TakuM oOpa3oM, crenu@uueckoi
4epToil pPyCcCKOM CeMbHM MOXKHO OOO3HAUUTh COBMECTHOE MPOKUBAHHE
IpeJICTaBUTENIEN pa3HbIX MMOKOJIEHUH oJHOU ceMbu. Heobxonumo ckas3arb, 4To Ha
TaKyIO YepTy KaKk COBMECTHOE MPOKUBAHUE PA3TIMYHBIX YJICHOB CEMbHU YKa3bIBaJIO
U TO, 4YTO B OCHOBHOM JIIOJY MPOKUBAJIM B CEJICKOW MECTHOCTH, KaK CJIE/ICTBUE,
JUIsL HUX OBUIO XapakTEpHO U MaTpHapXajlbHOE YCTPOHUCTBO CEMENHBIX OTHOIIECHU:
Ha IJIe4ax MY>KUMHBI JIeKajga OpraHU3alus Mporecca Mo COJAEPKaHUIO CEMbH, B
TOM 4HCJIe, 100bI4a €/1a, a KEHIIMHA IPU3HABAJIaCh XPAaHUTEIbHULIEH IOMAIIHErO
oyara.

Bo3MokHOCTE Opakopa3BOJHOIO Mpoliecca ObUIa CyIIECTBEHHO OrpaHHyYeHa
U TPOBOJWIACH HUCKIIOYMTEIBHO IO PEIIEHUI0 LEpKOBHOro cyzna. Ilepeuens
OpPUYUH pa3Bofa OBUIM CYIIECTBEHHO OTPAaHUYEHBI, TaK CPEId HUX OBLIH:
0€3BECTHOE OTCYTCTBHUE CyNpyra Ha MPOTSKEHUU JUIUTEIBHOIO NIEPUOJa BPEMEHH;
HaJIMYUe y cynpyra OOJIe3HH, MPENATCTBYIOUIEH AalbHEHIIEMY MPOJOJIKEHHIO
Opaka, B KaueCTBE TaKOW OOJIE3HH OOBABISUIUCH PA3IUYHOTO POJA MCUXUYECKUE
paccTpoiicTBa; TakXke HHBbIE OOCTOATEIbCTBA, NPEMATCTBYIOIINE NPOAOIKEHUIO
Opaka, py 3TOM — HE MPECTYIMHOTO XapakTepa, HampuMep, MOCTPUIKEHUE OJTHOTO
u3 cynpyra B MoHaxu. [IlocTpmkeHne B MOHaxu JOCTaTOYHO 4YacTo
UCIOJIb30BaJIOCh MYKUYMHAMM C LEJNbI0 pAacTOpKeHHs Opaka M BCTYIUIEHHS B
HOBBI.

Taxoil mpuHIMI Kak pPaBEeHCTBO CYNPYroB Hadall (pOPMHUPOBATHCS BCKOpPE
mociie TPUHATHSA XpUCTHAHCTBA Ha Pycu, B KadecTBe MPEINOCHUIKU
dbopMUpOBaHUA yKa3aHHOTO TMPHUHIMIA TMOCITYKUJIO YCTaHOBJICHHE YaCTHOM
COOCTBEHHOCTH, pa3/ieJieHHe 00IIeCTBa Ha KJIACChl, IEPEXO0/l MHCTUTYTa CEMbH O]
KOHTPOJIb TOCyAapcTBy. [Ipexae cyinecTBoBaBIliee PaBEHCTBO MEXIy UICHAMHU
ceMbH ObUIO yTpaueHO, Teleph IJIaBOM CEMbU CO BCEMH BBITEKAIOIIUMHU U3 3TOTO
npaBaMH M OOS3aHHOCTSIMHM CTajl MYXKYHMHA, PAaBEHCTBO B CEMbE COIIIO Ha HET.
Hanpumep, B MOJIOKEHHUSAX IIEPKOBHOTO ycTaBa KHs3s SpociaBa coaepKanoch
MOJIO’KEHUE COTJIACHO KOTOPOMY, B CIIy4yae MOJI03PEHHs )KEHbI B U3MEHE, MY)KUHHa

HMCII IIPAaBO MPYMMCHUTDb HAKA3aHHUEC 110 OTHOIICHHUIO K coOcTBeHHOM >keHe. MIMeHHOo
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C OTOr0 MEepPUOoJa U3MEHa CTajJa pPacCMaTpuUBaTbCA B KayeCTBE TSHKKOIO
OPECTYIUICHUSI, TpPUYeM CYOBEKTOM TaKOTO TMPECTYIJICHUS MpPU3HABAIACh
UCKIIIOUUTENHLHO JKEHILMHA, HaxoJsascsa B Opake, KoTopas mMorjia 3ad0epeMeHeTh
¥ pOJHTH peOeHKa He OT cBoero myxa [14, ¢. 102].

Kanonuueckoe mnpaBo mpeaycMaTpuBajla COXPAHEHHE PABEHCTBA MEXKIY
MY>KUYMHON M >KEHINMHON B Opake, mpuueM Je-(akTo, TaKOE PaBEHCTBO CIEAYET
paccMarpuBaTh B y3KOM CMBICJE, BJIACTh OTIA CEMEWCTBA COXPAaHANACh €Ile
JUIMTENBHBIN Mepruoj UCTOpuu. LIepkoBHOE MpaBO yKa3bIBajIO Ha MOJYMHEHHOCTH
KEHIIUHBI MY>KYMHE, BBIpa)KaBIIEEeCs] B TOM, YTO >KE€HA JOJDKHA OBITh MOKOPHOM
MY3KY, OBITh TUXUMU U O€3BOJIbHBIMH.

Jisa 3akimrodeHus Opaka JOCTaTOYHO 4YacTO JKEHIIMHA MpUXOAMa K
MY>KUYMHE C MPUJIAHHBIM, B CBOIO OY€pElb, TOT MOT PAcCHOpsKaThCA YKa3aHHBIMU
NPUIJAHHBIM, CIIy4yad MpPUXO0JIa MYXYUHBI K >KCHIIMHE — EIMHUYHBL Takxe,
IIPABOCIIOCOOHOCTh MY>KUMHBI ObllIa CYIIECTBEHHO OO0JIbILIE [0 00BEMY, TOCKOJIBKY
MMEHHO Ha MYXXYMHE JIE)KAJIa OTBETCTBEHHOCTb IO COAEPKAHUIO CEMEWCTBA,
obecrieueHuto ero omarononyuus [10, ¢. 56]. Bmecre ¢ Tem, He0OXOAMMO YKa3aTh
Ha TO, YTO pa3Mep HaKa3aHWUs, HA3HAYAaEeMbI MY>KUMHE 32 YOMICTBO CBOEH KEHBI
OBLJT CYIIIECTBEHHO MEHBIIIE, €CII OBl KEHIIIMHA YOusIa Obl CBOET0 MyKa.

JIoCTaTOYHO W3BECTHBIM HA CETOMHSIIHWW JEHb NPUHLMI IPUOPUTETA
CEMEHHOr0 BOCIUTaHUS JAeTei, Hadan QopmupoBaThecs eme B JpesHeil Pycw,
OCHOBHBIM ITOCBUI YKa3aHHOI'O MPHHIHKIA NPeIyCMaTpUBall, YTO BBUIY TOTO, YTO
ponutenu 3a00TATCSA 0 (PU3MUECKOM U MICUXOJOTUYECKOM BOCIIUTAHUM peOEHKA, TO
BCTaB B3pPOCIBIM peOEHOK OyAeT MOMOraTh CBOUM POAUTENSIM. B ceMbsiX CUIIbHYIO
BJIACTh HaJl J€TbMH MMEJl OTEll, BMECTE C T€M, YOUNHCTBO peOeHKa POIUTENIEM He
paccMaTpUBajIOCh B KaudyeCTBE CEPbE3HOTO MPECTYIUICHHS, W Kak IPaBHIIO,
Ha3HA4aJICSI MUHUMAJIbHBIA pa3Mep Hakas3aHus. Bocrmranue aererd poOIUTENSIMU
IPOUCXOAMIIO TIOCPEICTBOM MPUBUBAHUS JIOOBU K TPYAY, IPU 3TOM, €CJIi pPeOESHOK
CONMPOTHUBJISICS, TO POIUTENb HMMEN MPaBO NPUMEHUTh (U3MUECKOE HACUIIHE.
Takxke, [JomocTpoem 3anpemanoch JETSAM KajJoBaThCA HA METO/blI BOCIIUTAHUS CO

CTOpOHBI poauTeneit [23, c. 28].
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3akoHO/AaTEIbHOE OOOCHOBAaHUE TEPHOAA COCIOBHO-TIPEICTABUTEIBHON
MoHapxuH 3aBepimiock CobopubiM Yinoxenuem 1649 r. CoGopHoe YioxxeHue
1649 r. sBUIOCH IEPBBIM CHCTEMATU3UPOBAHHBIM OTEYECTBEHHBIM 3aKOHOM. OHO
BKIIOYEHO 25 rnaB u 967 crareil. B ceMHannaroM Beke, MO-NPEKHEMY,
MIPEBAIMPOBAJIA BJIACTh OTILA B CEMbE, IIPU 3TOM, B COOTBETCTBUH C IOJIOKECHUSIMU
Cob6opHoro VYinoxenus 1649 roma npu yOuiicTBe poauTesieM peOeHKa OHU MOT
OBITh IPUTOBOPEH K TOAY TIOPHMBI, @ BOT YOUICTBO peOSHKOM POAUTETIEM IPO3HIIO
CMEpPTHOM Ka3HBIO.

Haunnas co Bpemen mpasieHus lletpa 1 akTuBHO cTanm pa3BUBATBHCA
OpUHIMO JOOpPOBOJIBHOCTM BCTYIUIEHUST B Opak, B TO JK€ Bpems, Ha
3aKOHO/ATEJIbHOM YpPOBHE ObUI 3aKpEIJIEH MEepPe4YeHb MPUYMH, IMPENATCTBYIOLINX
BCTYyIUICHHIO B Opak: Hanpumep, B Ykaze Iletpa 1 ot 06.04.1722 «O06
OCBMJIETEILCTBOBAHUHU JYPAaKOB) 3alpeliajioch BCTynaTh B Opak ¢ JMIaMHu,
KOTOpbI€ ObUIM IPU3HAHBI JYIIEBHOOOJIBHBIMU B CBSI3U C UX HECHOCOOHOCTBIO K
CaMOCTOATENIbHOMY BBIPDOKEHHIO BOJHU. Takke, HAMETWIACh TEHACHIMS 110
PaBHOIPABHUIO CYIPYTOB, KOTOPOE HAILIO CBOE 3aKkperuieHue B « Tabenu o panrax,
rae ObUIO CKa3aHO, YTO 3aMY>KHHE >KEHbl MOCTYIAIOT B TE€ K€ PAHTH, YTO M HX
cynpyru [21].

VYkaz 1715 r. pgaBan jkeHe MpaBO CBOOOJHO pPaCHOPSIKATHCS CBOUM
uMylIiecTBoM 0e3 corjacus Myxa. B 1744 r. Oblim 3ampelieHbl Opaku Julam
ctapire 80 net. C 1810 r. 3anpematorcst Opaku 1Mo CTENEHU POJICTBA: BOCXOISIINX,
HUCXOJIAIIUX POACTBEHHUKH, a TakKe OOKOBbIE DPOJCTBEHHHUKH A0 CEIbMOM
CTENEHU BKJIOUUTEIBHO. 3ampeliajuch M Opakd MeEXAY CBONCTBEHHHUKAMHU.
[TpensitcTBHEM K OpaKy OCTaBajIOCh U TyXOBHOE POICTBO.

CBox 3axkoHoB Poccuiickoii wmmnepun oT 1832 T. yCTaHOBHII HOBBIE
cemelHbIe nmpaBwia. B wacTHoCTH, Opak MOT OBITH MPU3HAH HEIEHCTBUTEIBHBIM:

— IIpH 3aKJIFOYEHHH €T0 B pe3yJIbTaTe HACUIIMS;

— TIpU 3aKJIFOYEHUH €T0 ¢ JUIoM ctapiie 30 JeT;

— TIPU HEJEECIIOCOOHOCTH OJTHOTO U3 CYNPYTOB;
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— TIpU 3aKJIIOYEHUHU €ro C JIMIIOM JYXOBHOTO COCJIOBHS, OOpPEUEHHBIM Ha
0e30pauue;

— IIPH 3aKJIFOYEHHUH €T0 C KPOBHBIM POJCTBEHHHUKOM;

— IIPU 3aKJIIOYEHHUU €T0 C JULOM, HE IOCTUTIINM OpavyHOro BO3pacTa;

— HaJIWYHE JIPYroro He pacCTOPTrHYTOro Opaka.

OpnHako, TOJIBKO B COBETCKOE BPEMSI CEMEMHOE MpaBO OKOHYATEIBHO
CTAaHOBUTCSL CaMOCTOSITEIbHOM OTpacibi0 IIpaBa, 3HAYUTEIbHBIMU IyOJIUYHO-
IPaBOBBIMU 3yeMeHTaMu. CeMbsl paccMaTpUBAETCs KaK «sd4yeilka oOILIecTBay, Kak
4acTh OOJBIIOIO M JIPYKHOTO KOJUIEKTHBA €IMHOMBIIUIEHHUKOB — CYACTIMBBIX
CTpOUTENEH HOBOTO KOMMYHHUCTUYECKOTO OOILIECTBA.

B coBerckuii mepuoj BpEMEHU CEMENHOE 3aKOHOAATENIbCTBO MPHOOPEIIO
HOBBIE YEpThI: KOAM(PUUMPOBAHHBIA XapakTep HOPMATHUBHO-TIPABOBBIX AaKTOB;
YCTaHOBJIEHHE HCKJIIOYMTEIBHO CBETCKOM (hopMbl Opaka; 3aKperjieHuEe YEeTKUX
IpaBuJ BCTYIUIEHUSI B Opak M €ro pacTOpP)KEHUE; ypaBHHBAaHUE B MpaBax 000UX
CYNpPYIroB; IPU3HAHUE 3alUTHI IIPaB HECOBEPILICHHOJETHUX JACTEH; NPU3HAHUE
WHCTUTYTA yCBIHOBJIEHUS M Ip. CeMeWHOE MpPaBO B COBETCKUU IEPUOJ BPEMEHU
CTAHOBHTCSI CAMOCTOSITEJIbHOM OTPACIIBE0 OTEYECTBEHHOT'O IIPABA.

BriBogpl.

1. OGuiecTBeHHas 3HAYUMOCThH BOIPOCOB COXPAHEHMSI U PA3BUTHS JAHHOTO
COLIMAJIbHOTO SIBJIEHHUsSI OOYCIIOBJI€HA HE TOJBKO BOCIPOU3BOJCTBOM
HACEJIEHUs, CKOJIBKO IMPUHIMIIAMA BBDKUBAaHUS HAILICH UBUJIN3ALIMH.

2. IlpuHIIUTIBI POCCHICKOTO CEMEWHOro TIpaBa OTPaKAOT CYIIHOCTH
PEryJIMpyeMbIX YKa3aHHOM OTpaciibio MpaBa OOIECTBEHHBIX OTHOILIEHUH.
Poct  xommuecTtBa  pa3BONOB,  ITOBCEMECTHOE  PACIPOCTPAHEHHE
(PUKTHUBHBIX OpaKOB, pOKIECHHE BHEOpAYHBIX JETEH, CO3HATENbHAs JINOO
BBIHYXJICHHas O€3[eTHOCTh, POCT CEMEWHOTr0 Hacuiusi — Haubosee
TUMIAYHBIA ~ TIE€peuyeHb  NpoOJieM,  pellaeMblX € [OMOIIbIO

(byHIaMEHTAIBHBIX MPUHIIUIIOB CEMEMHOTO MpaBa.
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3. Ucropuss QopmupoBaHuss W pa3BUTHS NPUHIUIIOB CEMEMHOro IMpaBa
IIPOUCXOINIIA o, BIISTHUEM COLMAJIbHO-9KOHOMHWYECKUX,
IIOJIMTUYECKUX YCIOBUM, XApAaKTEPHBIX I KaXKIOI0 HCTOPUYECKOIO

nepuo/a.
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2 CucremMa NPUHIMIIOB POCCUIICKOT0 CeMEHHOro npaBa

2.1 IlonsiTue cuCcTEMBbI IPUHIIMIIOB POCCUIMCKOr0 CEMEHHOI0 NMpaBa

ba3oBbie TIPUHUKIBI TOCYJIAPCTBEHHOM CEMEWMHOW MOJUTHKU Poccuiickon
denepanuu, 3al0KEHBI B Hacrodmiee BpeMs KoHuenuuend rocyaapcTBEHHOU
CEMENHOM MOJUTUKH U, CYTh CIEAYIOLIUE:

— PpaBEHCTBO CEMEU M BCEX UX YICHOB;

— 1uddepeHIUpOBaHHBIM MOAX0J K MPEAOCTABICHUIO TapaHTUH TI0
MOAACP>KAHUIO YPOBHS JKU3HU ISl HETPYJOCIIOCOOHBIX YJICHOB CEMbH U
CO3J1aHNE

— DKOHOMHUYECKU aKTHUBHBIM YJIEHAM CEMbHU YCIOBUM JUIsl 0OeCTICYeHUs

— 0narococTosiHUS Ha TPYJIOBOM OCHOBE;

— OTBETCTBEHHOCTh Ka&XJOW CEMbH 3a BOCIHUTaHUE, OOpa3oBaHHE U
pa3BUTHE JIUYHOCTU peOEHKA (JIeTel) U 3a COXPAHEHUE €T0 3/I0POBbB;

—  Mpe3yMIUs J0OPOCOBECTHOCTU POJIUTEIIEH B OCYIIIECTBICHUHU

— POJMTENBCKHUX MPAB U MOBBIIIEHUE ABTOPUTETA POJIUTEIHCTBA B CEMbBE U
00IIIeCTBE;

— TApTHEPCTBO CEMbU M TOCYHAApCTBAa, a TAaKXKE COTPYAHUYECTBO C
OOIIECTBEHHBIMU OOBEIMHEHUSIMU, 0JIarOTBOPUTEITHLHBIMU
OpraHu3alMsaAMU U NPeANPUHUMATEISIMU;

—  CaMOCTOSITEJIbHOCTb CEMbU B IIPUHSTUU PEILIEHUN OTHOCUTEIBHO CBOEH
BHYTPEHHEHW JKU3HU;

— oOecrieueHHe JTOCTYMHOCTU aJIPECHOM, CBOEBPEMEHHOU M 3(PPEKTHUBHOM
MOMOIIM JIJI HYXJAIOIIUXCS B HEMl ceMel, B 0COOCHHOCTH OTHECEHHBIX
K TIpynnaM COLHAJIBHOIO PHUCKA, a TakKXe PpaBHOrO JIOCTyIla K
COLMAJIBHBIM YCIIyTraMm JJIsl BCEX CEME;

— ©IWHCTBO MPUHITUIIOB U IIejiell ceMelHON MOJMTHKUA Ha (elepaabHOM,

PEruioHaJIbHOM U MYHUIIUIIAJIbHOM YPOBHAX.



Henocpencresenno Cemelinbiii kojiekc P® cTpykTypHO HpeaycMaTphBaeT
3aIUTy W OOECreYeHUs] MHTEPECOB CHadaja KOHKPETHOW JIMYHOCTH, a 3aTeM —
oO01IIeCTBa, TOCYAapCTBA.

[Ipy aHanm3e NPUHUUIIOB OTEYECTBEHHOTO CEMEHHOro ImpaBa ObLIU
chOpMyIMPOBAHBI OCHOBHBIC TEHACHIIMU €r0 Pa3BUTHUSA:

— C OAHOW CTOPOHBI, HAMETWJIACH TEHJIICHIIUS CYIIECTBEHHO YBEIUYEHUS
KOJMYECTBA MPHUHITUIIOB, HA KOTOPBIX HEMOCPEICTBEHHO Oa3mpyeTcs
CEMEWHOE 3aKOHOJATEIBCTBO;

— C JIpyrod CTOpPOHBI, HECMOTPS HA YBEIMYECHUE KOJIMYECTBA MPUHIUIIOB
CEMEMHOr0 TMpaBa MPOCIEKUBACTCS TEHACHLIMUS CUCTEMATHU3ALINHU,
TPYNIIUPOBKHA TPHUHIMIIOB, UX PAa3JCICHUE HAa OCHOBAaHUM KOHKPETHOTO
KpUTEPUSL.

Baxno otmeruts, uro B CemeriHOM Koaekce P® 3akperuieHa Jviib Manas
4acTh NPHUHIIMIOB, OOJbIIAs YacTh CHEIUANBHBIX MPUHIIMIIOB TPSIMO B
JEUCTBYIOIIEM CEMEMHOM 3aKOHOJIATENIBLCTBE HE IIOMMEHOBAHbI, HO BBITEKAIOT U3
cylecTBa OONBIIMHCTBA TOJIOKEHUM. B JaHHOW cUTyallMd, MOXHO MOCTaBHUTb
BOIIPOC O PACIIUPEHUH NIEPEUHSI IPUHILIUIIOB CEMEMHOTO MPaBa 3a CUET BKIFOUCHUS
HOBBIX PUHIUIIOB.

Takxke, HEOOXOAUMO TOAOWTH K BONPOCY O pa3pabOTKE CHUCTEMBI
MPUHITMTIOB JIEWCTBYIOIIETO CEMEMHOro TMpaBa, MpUYEeM pa3paboTka TakKoi
CUCTEMbl  TIpeAroJiaraeT  IepBOHAYAILHOEC  (POPMYIUpOBaHHME  HCXOAHBIX
byHIaMEHTAIbHBIX HAa4YaJl TAaKOW KOHIICTIIMN — aHAJIU3 U OTNPEJIEICHIE OCHOBHBIX,
KJIFOYEBBIX HANIPABIICHUH 3alIUThl CEMbU, MATEPUHCTBA, OTIIOBCTBA U JIETCTBA.

VYkazaHHasi KOHUEMIMS JTOJDKHA 0a3upoBaThCS Ha CIECAYIOMMX KIHOUEBBIX
IpaBuiIax:

— BO-TIEPBBIX, MPU3HAHUE U 3aIMTA YEIO0BEKA, OXpaHa €ro mpaB v 3aKOHHBIX

MHTEPECOB B KAYECTBE BBICLIEW COLIMATILHOU IEHHOCTH;
— BO-BTOPBIX, 00ECTICUCHHE 3aKOHHOCTU M CIIPaBEIJIMBOCTH B OOIIECTBE U

ToCyaapCTBC,
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— B-TPETBHUX, FapPaHTHsI BEPXOBEHCTBA 3aKOHA;

— B-YETBEPTHIX, HEJIOMYCTUMOCTb CpaBHEHHS, a paBHO JOOOro
MPOTUBOMNOCTABIICHUSI ~ TAKUX  KAaTerOpud  KaKk  3aKOHHOCTb U
11e71ec000pa3HOCTh.

Takum oOpazom, cieayeT OOBEAUHUTH TIPHUHIMIBI OTEUYECTBEHHOTO

CEMEMHOI0 MpaBa B ABE OCHOBHBIC IPYIIIbI:

1. O01ue NpUHIIKIIBI,

2. CrneruanbHbIe PUHITUITBI, XapaKTePHbIE IMEHHO JIJIST OTPACTH CEMEHHOTO
rpaBa.

Crnenyer neTaapHO PAaCCMOTPETh KaXIAyl0 TPyIIly HOpPUHIUIOB. Tak, K
OoOlIMM  TPUHIMIAM  CEMEMHOro mpaBa  CIEAyeT OTHECTH  MPUHIIUII,
MpeayCMaTpUBAIOIIUNA TMOTPEOHOCTh B  YKPEIUICHUM CEMEHHBIX OTHOILICHUH,
MOCTPOEHUN MX TaKUM 00pa3oM, 4yToObl B KayecTBe (pyHAamMeHTa ObUIM YyBCTBA
B3aMMHOM JIO0OBM M YBaXEHUSI MEXIy MapTHEpPAMH, UX OTBETCTBEHHOCTh Kak
nepea Apyr JAPYroM, TaKk W JPYTUMHU YJ€HAMU CeMbH. Takxke, K OOIUM
MPUHIMIIAM CEMEHWHOr0 TMpaBa CIEAYET OTHECTH 3alpeT Ha MPOU3BOJIBHOE
BMEIIIATEJILCTBO B CEMEHHBIE JieNia JIMYHOCTH, TapaHTHsl U pealibHOe o0eclieueHue
rpaxJaHaM TMpaB Ha OECHpPEmsITCTBEHHOE OCYIIECTBJIEHHWE CBOUX IIpaB,
MPeyCMOTPEHHBIX Kak TmojoxeHusMu Koucturynuu P®, tak u CemelHBIM
KojgekcoM P®, WHBIMM aKTaMH, COCTaBISIIOIIUX CHCTEMY CEMEHHOTO
3aKOHOJIaTENIbCTBA.

Bropas  rpynna  OpUHOMIIOB ~ CEMEMHOIO  mpaBa  MpPEACTaBIICHA
CHEUUAIBHBIMM TIPUHLUNAMH, OTPaKalolUX CYIIHOCTb HMMEHHO cHenuduky
CEMEMHOr0 TMpaBa KaK  CaMOCTOSITEIbHOW  OTpacid  IpaBa, OTpaciu
3aKOHOAATENbCTBA. BHYTpHU Tpynmbl CEHUABHBIX MPUHIIMIIOB CEMENHOIO IpaBa
OHU JIENATCS M0 CTENEHU 3HAUMMOCTHU B YCJIOBHUSIX MIPABOBOTO PETYJIMPOBAHUS U 1O
aKTy B KOTOPOM YKa3aHHbIW MPUHIIUI 3aKperuieH. B paMkax rpynibl celuaibHbIX
MPUHIIAIIOB CEMEUHOIO MPaBa BhIACISIIOTCS TPU KATETOPHH:

— BO-TIEPBBIX, MPUOPUTETHBIE MPUHLUIBI CEMEWHOrO MpaBa Cpeau

KOTOPBIX MPUHIIUI 00€CTICUeHUS MPUOPUTETHOM 3aIUTHI M OXPAHBI IIPaB
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HECOBEPIIICHHOJIETHUX;, MPUHIIUAI MPUOPUTETA CEMEHHOTO BOCIUTAHUS
HECOBEPIIICHHOJIETHUX, MTPOSIBIICHHUE 3a00THI O 0JIArOCOCTOSIHUU JETEH;

— BO-BTOPBIX, TpyIIa B3aWMHBIX NPHUHIUIIOB CEMEWHOTO TpaBa CpeIu
KOTOPBIX BBIACISAIOTCS TPUHIUI TOOPOBOJIBHOCTH TPH 3aKIIOUYCHUN
Opaka MEXIy MYXYUHOM W IKCHIIMHOW, TPHUHIIMI pa3pericHus
KOH(JIMKTHBIX CHTYaIlii B CEMbe Ha OCHOBE OOOIOJHOTO COTJIACHs €€
YJICHOB, MPUHIIAI OOECIICYCHUSI U TapaHTUU OXPAaHbI MPaB W 3aKOHHBIX
WHTEPECOB HETPYNOCIOCOOHBIX YWICHOB CEMbH;

— B-TPETHhHX, TPYIIa IIEHHOCTHBIX TPUHIIUIIOB CEMEHHOro IpaBa K
KOTOPBIM OTHOCHUTCS TIPUHIHAI OOCCIEYCHHUS JOCTOMHOTO YpPOBHS
KauecTBa >KM3HU HECOBEPIIICHHOJIECTHUX W HETPYAOCITOCOOHBIX UJICHOB
ceMbd, oOecrieueHne OE30MaCHOCTH  YCJIOBHM  JKM3HH  CEMbH,
MaTEepPUHCTBA, OTIIOBCTBA M JICTCTBA.

JIBa ¢yHIaMEHTAIBHBIX TPUHIKIIA COBPEMEHHOTO CEMEWHOro IpaBa —
MPUOPUTET BOCIIUTAHUS HECOBEPIIICHHOJIETHUX B CEMbE U 00eclieueHre 3alIUThl U
OXpaHbl TIPaB M 3aKOHHBIX WHTEPECOB HECOBEPIICHHOJETHETO, HEKOTOPHIM
CJIEJICTBUEM TPHUBEACHHBIX 0a30BBIX CHEIUATBHBIX MPUHIIUIIOB CEMEMHOIO MpaBa
SBJIIFOTCS ~ TPHHIMI ~ oOecredeHuss 3a00Thl O  HECOBEPIICHHOJCTHUX U
HETPYJOCTIOCOOHBIX YJIEHAX CEMbH, WPHUHIIMI pa3perieHuss KOHQIMKTHBIX
CUTYaIlNi, BOSHUKAIOIIUX B CEMbE MO 0000 THOMY COTJIACHIO €€ YJICHOB.

Takum oOpa3oM, MOXHO CKa3aTb O TOM, YTO CHCTeMa IPUHIIUIIOB
OTEUECTBEHHOTO CEMEMHOro TpaBa XapaKTepu3yeTrcs KaKk OJUH W3 METOOB
TPYNIIUPOBKH OOJBIIOT0 KOJMYECTBA MPUHIIUIIOB CEMEHHOTO IpaBa, YeTKas HX
OpraHu3anys Ha OCHOBE OIPEACICHHOTO KpPHUTEpHs, TNPUHATOTO B Ka4yeCTBE
omnpenenstoniero.  I[lomoOGHast ~ cucTteMatu3amsi  OPHUHIMIIOB  CEMEHHOTrO
oOecrieynBaeT B3aMMOCBS3aHHOCTh W B3aMMOOOYCJIOBJICHHOCTh TEX IPUHITUIIOB,
KOTOPBIE BXOJAT B OJIHY TPYIITY, CIOCOOCTBYET pa3paboTke U (pOpMyITHPOBAHUIO
HOBBIX TTPUHITUTIOB CEMEIHOTO TIpaBa.

Ha nanHOM »Tame pa3BUTHs Ha3zpena MOTPeOHOCTh B CHCTEMaTH3allud

IIPUHOUIIOB COBPCMCHHOI'O CEMEHMHOr0 mpaBa B COOTBCTCTBHM C COLHMAJIBHO-
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HKOHOMUYECKOM OOCTaHOBKOMW, CKIIAbIBAIOIIEHCS B OOIIECTBE, roCydapcTBe, a
TaKX€ B 3aBUCHUMOCTH OT YPOBHS BJIMSIHUSI KOHKPETHOTO MPUHIUIIA HA Pa3BUTHE
OTIPEJICTICHHOI0 MHCTUTYTAa CEMEMHOro MpaBa WM OTpPacid CEMEHWHOTo IpaBa B

OcJIOM.

2.2 O01mue NPpUHUMIIBI 0TEYECTBEHHOI0 CeMEHHOro npasa

Cemeilinbii  koaexkc P® mnpemycMarpuBaeT 3akpeluieHHME Kak oOIuX
MPUHIIMIIOB CEMEHHOro MpaBa, Tak M crHeruanbHble. [IpudeM oO0IMe MpUHIUIIBI
CEMEMHOI0 MpaBa AKTUBHO HCIIOJB3YIOTCS U B MHBIX OTPACISIX MpaBa, OTPACIAX
3aKOHOJATeNnbCTBa. B 3101 cBs3H, JI.B. IIleHHUKOBOM MpPEIoKEHO pacCMaTPpUBATh
MOHATUE «IPUHUUIM» KaK MYJIbTUCUMHOHMMHUYHBIA, TaK B KA4€CTBE CHUHOHUMOB
MOHATUS  «IPUHUWID» MOXHO  PacCMaTpUBATh  «OMPEACICHHBIE  Hayasay,
«IBIKYyIIUE cuibl» [29, €. 4-11].

OO61ieceMeiiHbie TPUHIUIIBI, TPEAYCMOTPEHHBIE B OTACIBHBIX MOJOXKEHUSIX
CemeliHoro kojekca P® crenyer paccmMaTpuBarh JUIIb KaKk HW3MEHEHUE
JEHMCTBYIOLIErO 3aKOHOAATENIbCTBA B ONPENeIeHHON perakuuu. O0mue npruHIIIIbI
HANpaBJICHbl HA TMOBBIIIEHUE 3HAYMMOCTHU CIEIUAIBHBIX MPUHIMIIOB CEMEMHOTO
IpaBa, KaK CIEICTBUE, CYLIECTBEHHO MOBBIIIAETCS UX aKTYaJIbHOCTh KAK B paMKax
3aKOHOJATEIhCTBA, TaK U B OOBIJICHHON KU3HU 00IIIECTBA U TOCYJapCTBA.

OcHoBHOE 3Ha4Y€HHE OOIIUX MPUHIIUIIOB CEMEIHOTO MpaBa 3aKII0YaeTCs B
TOM, YTO ONPEACISIOT OCHOBHBIE KAUYECTBEHHBIC CBOWCTBA CIELHAIBHBIX
MPUHIIUIIOB CEMEMHOTO TMpaBa, a TAKXKe BHICTYNAIOT B KaueCTBE (PyHIAaMEHTa s
o0Opa30BaHUs CUCTEMbI IPUHIIUIIOB CEMEMHOTO MpaBa.

BaxHO OoTMETHUTB, YTO PSAJ YUYEHBIX-IPABOBEIOB, IO HAIIEMY MHEHHIO,
OIMMM1OO0YHO OTHOCAT OOIIHUE MPUHIIUIBI CEMEHHOTO MpaBa K MPUOPUTETHBIM ILIEJISIM
JEUCTBYIONIETO  CEMEWHOro  3aKoHonaTenbcTBa.  JleiicTBuTenbHO,  0Omue
MPUHIUIIBI CEMENHOI0 MpaBa — MEPBUYHBI, CIECHHAIbHBIC MPUHIUIIBI CEMENHOTO
npaBa (GOPMYJIHMPYIOTCA W PA3BUBAIOTCS HAa OCHOBAHWU OOIIUX TPUHITUTIOB

ceMenHoro npasa. [Ipuuem kirro4eBast posib CIIENUAIBHBIX MPUHIUIIOB CEMENHOTO
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mpaBa 3aKIIOY€Ha B TOM, YTOOBI PACKPHITH CYTh, 3HAYCHHE OOIIWX MPUHITUIIOB
cemeiiHoro mpaBa. [lpum sTom, kak oOmMe, Tak W CHEIUATbHBIC MPUHITUIIBI
CEMEWHOr0o mpaBa HAXOAATCA B TECHOM CBA3U APYTr C APYrOM, JOIMOJIHSIOT IPYT
apyra. BaxHo yToO4HUTH, 4YTO (OpMyIHMpOBaHUE CIEIUATBHBIX MPUHITATIOBR
CEMEWHOr0 mpaBa BBICTYNAET HE CaMOLEIbI0 OTPACIM CEMEHWHOro Ipasa, a
SBJISIOTCS. HEKOTOPBIM CJIEACTBHEM OOIIMX MPUHIIMIIOB CEMEHHOro MpaBa, OHU
pa3BUBAIOTCS, BHEIPSIOTCS B MOJOXKEHHUA  JEHCTBYIOLIEIO  CEMEUHOIo
3aKOHOJATEIbCTBA, OTPAXKAIOT T€ cHenupuKy OOIIECTBEHHbIX OTHOIIEHUH,
KOTOpBIE€ C(HOPMUPOBATUCH MEXTY CYOBEKTaMU CEMEIHOTO MpaBa.

OOmue NpUHIMIBI CEMEWHOro TIpaBa SIBISIOTCS (PyHIaMEHTaIbHBIMU,
0€3yCIIOBHBIMU HayaJlaMl CEMEHHOTO TpaBa. O0IIre IpUHIIUIIBI CEMEHMHOTro MpaBa
OTPAXaKOT CyTh, COJEpPNKAHHE CEMEMHOro ImpaBa B HenoMm. llpm anHammse
coJiep KaHusi OOIIMX MPUHITUIIOB CEMEHHOT0 MpaBa MOXHO CJIElaTh BBIBOJL O TOM,
YTO OHU OTPAKAIOT HE TOJILKO Ty OCOOCHHOCTh CEMEWHOro mpaBa, 4ToO OblLia
XapakTepHa JJI1 HErO U paHee, HO U OompezAesaeT OyAylue HanpaBieHUs pa3BUTUSA
CEMENHOI0 Ipasa.

BaxkHo OTMETUTH, YTO NPUHLUIBI MOTYT TPETBOPATHCS B KU3Hb C
a0COJIFOTHO pPa3HOH CKOPOCTHIO, 3TO aOCOJIOTHO HE MeEIIaeT OBITh UM YacCThIO
CUCTEMBI MIPUHILIMIIOB CEMEUHOTO MpaBa.

Heobxoaumo paccMOTpeTh KaxAbld W3 T€X MPUHIMUIIOB CEMEWHOIO MpaBa
YTO 3aKpEIUICHBI B MOJ0KEeHUsAX MyHKTa 1 ctatbu 1 Cemelinoro konekca PO.

[lepBplif TPUHIUIT — MOPUHIIUI HEOOXOJAMMOCTH B YKPEIUICHUU CEMbHU
rocyJ1lapCTBOM. Y Ka3aHHBIM MPUHIMIT BHICTYNIAET B KaUECTBE TJIABEHCTBYIOIIETO B
cUcTeMe OOIMX TPHUHIIMIOB CEMEWHOTro TpaBa. YKa3aHHBIA MPUHIUII
paccMaTpuBaeTCs B Ka4yecTBE OJHOTO U3 TMPUOPUTETHBIX  HaNpaBiICHUU
roCyIapCTBEHHON TOJIUTUKHU B chepe CeMbH, MaTEPUHCTBA, OTIIOBCTBA U JIETCTBA.
[TotpeOHOCT, B YKPEIUICHMH  CEMEWHBIX  OTHOIIEHWW  MPEIoJiaraet
HEOOXOJMMOCTh pEIIeHUs JBYX OCHOBHBIX 3a7ad: C OJHOM CTOPOHBI,

YIOBIIETBOPEHUE 0a30BBIX (DU3NYECKUX U COIMAIBHBIX MTOTPEOHOCTEH YesloBeKa, ¢
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JIpYyrol — co3JAaHue U TapaHTUsl JTOCTOMHBIX YCIOBHM Pa3BUTHUSL OOILIECTBEHHBIX
OTHOILICHUH.

BTopoil nmpuHIMN — OPUHLUMI MOCTPOCHUS CEMbH Ha OCHOBE B3aMMHOM
J00BU M YBOKEHUS APYT K Ipyry. JIaHHBIA MPUHIIATI HAXOAUTCS B TECHOM CBSI3U C
NPUHIUIIOM  HEOOXOJMMOCTH  YKPEIUICHUS BHYTPUCEMEHHBIX  OTHOIIICHUH.
VYKazaHHBI ~ NpUHOUO ~ HaumboJiee  SPKO  pacKphIBaeTcsl  4yepe3  TaKue
OCHOBOIIOJIATalOIIMEe MPUHIUIIBI CEMbA — E€CTECTBEHHYIO M HJCOJIOTUYECKYIO.
VYKa3aHHBIM MPUHIMI BBIJIBUTACT OCHOBHOE TPEOOBAaHHUE II0 MPOSBICHUIO
BHUMATEILHOCTU U OCMOTPUTEIBHOCTH, 32a00TIMBOTO OTHOIIEHUS APYT K JIPYTY.

Taxke, nonoxenna CemenHoro kozexkca P® akueHTUpYIOT BHUMaHHE Ha
TOM, YTO B KQ4€CTBE OCHOBHBIX JOJDKHBI OBITh IMOJIOKEHBI MPUHIIMIBI TYMaHHOTO,
Pa3yMHOr0 OTHOIICHHS JAPYr K JAPYry — 3TH NPUHLMIBI 3aKPEIUIEHBI B CT. S
CemeitHoro kojekca P®. BaxxHo yka3zaTh Ha TO, UTO CEMEHHOE MPaBO MHOTUMU
YYECHBIMU-TIPABOBEIAMHA PACCMATPUBACTCS B KAYECTBE TAKOW OTpaCiM IpaBa U
OTpaciau 3aKOHOJATEIbCTBA 11 KOTOPOTO XapaKTepHa BBICOKAsl CTENEHb
HpaBcTBeHHOCTH. Kak crieactBue, GoOpMHUpOBaHME U Pa3BUTHE CEMEHHBIX
OTHOILICHHI HAa OCHOBE B3aMMHOM JIFOOBU U YBa)KEHUS JAPYT K APYTY, BHICTYIAIOT B
KayeCTBE OCHOBHOTO, PYKOBOJSIIETO HAMPAaBJICHUS, 3aKPEIUICHHOE HAa OCHOBE
WJICOJIOTMYECKUX TIPEJICTABICHUM O CEeMbH, CEMEUHBIX OTHOIIEHHUsSX. OCHOBHas
CYyTh YKa3aHHOTO MPUHIMIIA CBOJIUTCS K JIFOOBU K YEJIOBEKY, TAPMOHHUU B JIMUHBIX
1 OOIIIECTBEHHBIX OTHOIICHUSX.

TpeTnii NpUHUKUN — OPUHLIMI B3aWUMOMOMOIIM M OTBETCTBEHHOCTH YJICHOB
CeMbU JApPYr mnepea JApyroM. B 1TaHHOM CUTyallud KaTe€ropus «JI0Jra»
paccMaTpUBaETCs HE TOJIBKO C TOYKM 3PEHHUS MOpAd, & KAK pa3-TakKh C TOYKH
3peHUs J0JIra, BBIPAKEHHOTO B COLMAJIBHOM 3HAUYEHUH, MPEAYCMATPUBAIOIIETO
KOHKPETHBIE TIPaBOBBIC OOS3aHHOCTH. Takxke, €Ciu MbI OyJeM paccMaTpHUBaTh
B3aUMOIIOMOIIIb M  B3aMMOOTBETCTBEHHOCTh B  KaueCTBE C  IIO3HUIMU
00111€0053aTEIFHOCTH, HOPMATUBHOCTA W MPUHYIUTEILHOCTH, TO HEOOXOIUMO
yKa3aTh Ha TO, YTO JAHHBIC JJIEMEHTHI MOSBISIOTCS OJHOBPEMEHHO C MPABOBBIMU

HOpMaMHU.
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ConepxaHnue aHaIU3UPYEMOro MPUHLHUIIA, TAKXKE MPEAINOIaraeT, 4YTo CEMbs
ABJISIETCS OCHOBOIIOJIATAIOIIEN KATETOPHUENM B OTHOLICHUSAX, CKJIAAbIBAIOIINXCS
MEXKJy €€ 4WieHaMu. B3anMomnomollb M OTBETCTBEHHOCThb APYT NEpEeN Ipyrom
CKJIQJIPIBAETCSI HA OCHOBE IIPU3HAHUS CEMENHO-TIPABOBOI0 CTAaTyCa Ka)XJ0ro 4jeHa
CEMBH.

B kawecTtBe 4ETBEpPTOro MPHUHIMUIIA BBICTYNAET  HEIOMYCTUMOCTD
IPOM3BOJIBHOIO BMEIIATENIbCTBA KOTrO-NM0O B Jeia CeMbU. OTOT MPHUHIIHUIL
BBIPAXAETCA B HECOBMECTUMOCTH C MPOU3BOJIOM. OH 03HAYaeT, 4TO rOCY1apCTBO
00513aHO TIpeceKaTh BCSIKWE MACUCTBUS HMHBIX JIUI], NPEICTABISIIONIME COOOM
IIPOU3BOJIBHOE BMEIIATEIbCTBO B J€Jla CEMbH, OCOOEHHO SPKO MpPOSBISAETCA
GbyHKIHS ToCcyJapcTBa KaK «HOYHOTO CTOPOXa», TMPU3BAHHOTO OXPaHSTh
CJIOKUBILIMECS BHYTPU CEMbU U B OOLIIECTBE OCHOBHBIE ITpaBUJia MOBEICHHUS.

[IpuBeneM mnpuMepbl CyneOHOM TMPaKTUKHA, TaK B COOTBETCTBUU C
[ToctanoBnennem Koncruryrmonnoro Cyaa P® ot 16 utonst 2015 r. Ne 15-IT “Tlo
JIeJly O TPOBEPKE KOHCTUTYLUHOHHOCTH TMOJIokeHUN cratbu 139 CemelHOro
kojzekca Poccuiickoit denepanuu u crateu 47 denepanbHoro 3akoHa «O0 akTax
TPAKIAHCKOIO COCTOSIHUS» B CBSA3M C xanoboil rpaxaan [.@. [pybuu u
T.I'. I'ymuuaOM»

Konctutymonnsiit Cya Poccuiickoit denepannu paccMOTpell B 3aCE€JaHUU
0e3 MpoBeJeHUsl CIyIIaHUS J€JI0 O MPOBEPKE KOHCTUTYLHMOHHOCTU TMOJIOKEHHM
ctatbu 139 CemeliHoro kojaekca Poccuiickoii ®enepaunu u cratbu 47
denepaibHOTO 3aK0Ha «O0 aKTax IrPakIaHCKOTO COCTOSTHUS.

[ToBOAOM K paccMOTpEHUIO Jena siBujach xanoda rpaxnan I'.@. 'pyouy u
T.I'. I'ymunoit. IIpenmerom paccmotpenusi Koncturyunonnoro Cyna Poccuiickoit
denepanuu MO HACTOSIIEMY JAEIy ABISIOTCA MoJoxkeHus cratbu 139 CemeitHoro
kozekca Poccuiickoit deneparuu u crateu 47 denepanpHoro 3akoHa «O0 akTax
IPaXXJAHCKOTO COCTOSIHHSI» B TOM MEPE, B KAKOW OHM CIIy’KaT OCHOBAaHHEM JIJIA
pEeLIEHHs] BOMpPOCAa O BO3MOYKHOCTH IIOJIYYEHHS] IOTOMKAMHU YCBIHOBJIEHHOIO

CBeI[eHI/Iﬁ 00 YCBIHOBJICHHUH ITOCJIC CMCPTH YCBIHOBJICHHOI'O U YCBIHOBHTeHCﬁ.
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Ocobast posib CEMbU B Pa3BUTUU JTUYHOCTH, YJIOBJIETBOPEHUH €€ JYXOBHBIX
MOTPeOHOCTEW M OOYCIOBJICHHAS 3THM KOHCTHTYIIMOHHAS IIEHHOCTh WHCTHTYTA
cembH, kak cienyetr u3 IlocranoBnenuss Koncruryuuonnoro Cyna Poccuiickoit
®eneparmu ot 12 mapta 2015 roma Ne 4-I1. CootBercTBeHHO, (eaepaabHbIN
3aKOHOJIaTeb, OCYHIECTBIISISI MPAaBOBOE PEryJMpOBaHUE B TOW WM MHOUM chepe
OOIIIECTBEHHBIX OTHOIICHUM, OJDKEH HWCXOJIUTh W3 NPHUOPUTETA CEMEHHOTrO
BOCIIUTAHUA JIeTel, HEOOXOAMMOCTH YKPEIUICHHS CEeMbH U OOecreueHus
OecrpensaTCTBEHHOTO OCYIIECTBJICHUS €€ YJeHAaMU CBOMX MpaB, a TaKXkKe W3
HEJOIYCTUMOCTH MPOU3BOJBHOIO BMEIIATEIBCTBA KOIO-IM0O B JI€Ja CEMBH.

CornacHo npunsATeM ['enepansHoil AccambOneeit OOH Jleknapanuu npas
pebenka (Pesomronus 1386 (XIV) ot 20 HosiOpss 1959 roma) m [exmapanuu o
COI[MATILHBIX M TPABOBBIX MPHUHIIMIAX, KACAIOUIUXCS 3alIUThI M OJaronoaydus
neTed, 0cOOCHHO MpU Tepenaye JeTei Ha BOCHUTAHUE M WX YCHIHOBJICHHHM Ha
HAIMOHAIBLHOM U MEXIyHapoaHOM ypoBHsX (Pe3zomtonus 41/95 ot 3 nexabps 1986
rojia), peOeHOK BBUY €ro (PU3MUYECKON M YMCTBEHHOW HE3PEIIOCTH HYKIAETCS B
CHeIUalbHOW OXpaHe W 3a00Te, BKIIOYas HaAJIEkKAIlyl0 MpPaBOBYIO 3aIUTy, a
HaWJTydilnee OOECICUeHUE WHTEPECOB peOCHKAa W €ro MOTpPeOHOCTh B JIIOOBU U
paBO Ha O0OECIEUYEHHOCTh W TMOCTOSHHYIO 3a00Ty JOJDKHBI SBJISITHCS TJIABHBIM
COOOpakeHHEM TP PACCMOTPEHUHU BCEX BOIPOCOB, CBSA3AHHBIX C Mepenadyeit
pebeHka 171 3a00Thl 0 HEM HE €r0 COOCTBEHHBIMU POJIUTEIISIMHU.

B curtyanusax ychIHOBICHUS CBEJICHUS O IPOUCXOXKIEHUU PeOCHKA, XOTSI OHH
U UMEIOT KOH(PUACHIIMAIBbHBIA XapaKTep, MOTYT OKa3aThCsl HE3aMEHUMBIMU JIJIsI
PaCKPBITHSI TEHETHYECKON MCTOPUM CEMBU WM BBHISBIICHUS OMOJOTHYCCKUX CBSI3CH,
COCTABJISIFOIIMX BAXKHYIO YaCTh MJICHTUYHOCTH KaXKJIOTO YeJIOBEKa, BKIItOUas TalHY
UMEHHU, MECTa POXKICHUSI U UHBIX OOCTOSTEIHCTB YCHIHOBJICHHS, B YACTHOCTH TIPH
HEOOXOJMMOCTH BBISBICHUS (IMAaTHOCTHKW) HACIEJICTBEHHBIX 3a00JIeBaHUM,
MpeIOTBpaIeHUs] OPaKOB ¢ OJM3KUMH KPOBHBIMH POJACTBEHHUKAMH U T.J1. B Takux
cly4asix  pedb  uAeT 00  yIOBIETBOPEHUM  JIMIIOM  OMNPEIEICHHOTO
WH()OPMAITMOHHOTO HWHTEpPECca, KOTOPBI COCTOMT B TOM, 4YTOOBI 3HaTh O

MPOUCXO0XK]IEHUN CBOMX POAUTEINEH, O CBOMX MpPEIKaX.
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COOTBETCTBEHHO, IOpUINYECKAss BO3MOKHOCTh MPEAOCTABICHUS MOTOMKaM
YCBIHOBJIEHHOTO JIMIa WH(POPMAIINH, KACAIOIICHCS €ro yCHIHOBJICHUS, TIOCIE €0
CMEPTH - IIPU OTCYTCTBHM BBICKA3aHHOM €Tr0 YCHIHOBUTEIISIMH IIPU KU3HHU BOJIM Ha
PACKpBITHUE TalHBI YCHIHOBJICHUS - HE MOXET PACCMATPUBATHCS KaK HE MMEIOIIast
HEOOXOJAMMOr0 KOHCTUTYIIMOHHOTO OO0OCHOBaHMs. byayuu HampaBieHHON Ha
oOecrieueHue OanaHca KOHCTUTYLHMOHHO 3alllMIIAEMBIX ILIEHHOCTEH, peanu3anus
JTAHHOW BO3MOXHOCTH HE TOJIbKO CIIOCOOHA BHECTU OMPEACICHHOCTh B UMEIOIINE
JUISIIUACA XapaKTep CEMENHBIE OTHOILLICHHS WICHOB CEMbU YCHIHOBIEHHOTO U €0
YCBIHOBHUTEJICH, WX TMOTOMKOB, HO ¥ TIO3BOJISET OIICHHUTH I€JIeCO00Pa3HOCTh
JaTbHEUIIIETO COXPAHEHUS TaWHBI YCHIHOBJICHHMSI HCXOAS U3 HEOOXOJIUMOCTH
COOJIIOJIEHUsI BCEr0 KOMIUIEKCA MpaB OMOJOTUYECKHX POJUTENCH M YJICHOB UX
ceMbH (IIpaBO Ha HEMPUKOCHOBEHHOCTh YaCTHOM >KM3HHU, MpaBa KakKk CyOBEKTOB
MEPCOHANIBHBIX JTAHHBIX U TIP.): UHTEPEC MOTOMKOB YCHIHOBJIICHHOTO B PACKPBITHH
ATOM TalHBI - HE EJUHCTBEHHBIN MOJICKAIIMM 3alUTe UHTEpEC, a ero ocoodas,
MPEUMYIIECTBEHHAs 3allluTa Morjia Obl CO3/JaTh MPEANOCHUIKH [IJI1 HapyIICHUs
OamaHca mTpaB ©  O00S3aHHOCTEH BCEX YYACTHUKOB CIIOKHOM  CHUCTEMBI
MPABOOTHOIICHUH, COMPOBOKIAIOIIUX MPOLETYPY YCHIHOBICHHUS.

[Ipu 3TOM OAHMM M3 BaXXHBIX (PaKTOPOB, ompenestomux 3PGHEeKTHBHOCTD
JOCTIDKEHMsI  yKa3aHHOTO OajaHca, SBJISETCS OOECIedYeHHEe BO3MOXKHOCTHU
Cy/1eOHOrO KOHTPOJISI 3a 3aKOHHOCTBIO PEIICHUS YIMOJHOMOYEHHOTO opraHa o0
OTKa3e B TPENOCTaBJICHUU COOTBETCTBYIOMIECH HWHGOPMAIIMK  MOTOMKAM
YCBIHOBJIEHHOTO, MpeHa3HAaYeHuEe KOTOPOTO KakK Ccrocoba pa3pelnieHus mpaBoOBbIX
CIIOPOB HAa OCHOBE HE3aBUCHUMOCTH UM  OCCHPUCTPACTHOCTH B  CHIY
B3aMMOCBSI3aHHBIX TOJIOKeHHUM crareir 46 (wacte 1) u 120 Koucrurynuum
Poccuiickoit @enepanuu  MPEIONpPENeseT MNPaBO 3aUHTEPECOBAHHBIX  JIUII
oOpaTUTBCS B Cyd 3a paspelieHueM cropa (3a 3aluTol HapyIIEHHOTO WU
OCIIApMBAEMOro TpaBa JUO0 OXpaHSIEMOTO 3aKOHOM WHTEpeca B YCTAaHOBJICHHOM
3aKOHOM TIOPSIKE).

COOTBETCTBEHHO, PpPACKPHITUE TaWHBl YCHIHOBIICHHS I TOTOMKOB

YCBIHOBJICHHOI'O ITIOCJIE €ro CMEPTH U CMCPTH YCBIHOBHTGHGﬁ caMo 10 cebe He

30



BJICYET W3MEHEHHS O00beMa TpaB U OOS3aHHOCTEH JIMI, SBJISIOIIAXCS
OMOJIOTMYECKUMHU POJACTBEHHHKAMH YCHIHOBJIEHHOTO, WJIH oOObeMa IMpaB U
00s13aHHOCTEH YJICHOB CEMbHU YCHIHOBJICHHOTO.

Kak mnomguepknyn KC P®, B cuTyauusx yChIHOBIEHHS CBEACHUS O
MPOUCXOXKJICHUNU peOeHKa, XOTs OHM M UMEIT KOH(MUIECHUIMAIBHBIN Xapakrep,
MOTYT OKa3aTbCsl HE3AMEHUMBIMH.

B uyacTHOCTH, Takue cBeJeHUS MOTYT OBITh HEOOXOAMMBI JJISI PACKPBITHUS
IFeHEeTUYEeCKOM HUCTOpPUM CEMbM W  BBIABJICHHUS  OHOJIOTMUYECKUX  CBSI3EH,
COCTABJISIIONIMX BaXXHYI0 YacTh HMACHTUYHOCTH KaXJOTO 4eJIoBeKa (Hampumep,
HY)XHbl ~ JII1  BBISIBIICHUS  (JIMATHOCTHMKHU) HACJEACTBEHHBIX  3a00JICBaAaHUMU,
peaoTBpaIieHus: OpakoB ¢ POJICTBEHHUKAMH U T. 11.)

COOTBETCTBEHHO, HOPUIAYECKAS] BO3MOMXHOCTh NMPEAOCTABICHUS MOTOMKAM
YCBIHOBJIEHHOTO JIMIIa MH(POPMAIIUU, KACAIOMICHCS €ro yChIHOBJICHUS, MOCIE €ro
CMEpPTH - MPU TOM, UTO OH IIPU YKU3HU HE BBIPA3WJ BOJIKO HA PACKPBITUE TAKOU
TaliHbI - UMEET HEOOXO0AMMOE KOHCTUTYIIMOHHOE 0OOCHOBAHUE.

ConepxaHue TATOTO TMPUHIUNA — oOecreueHue OecrpensaTCTBEHHOTO
OCYILIECTBIICHUA WICHAMH CEMbUM CBOUX MpaB, BBIXOAUT 34 PAMKH €ro
tepmuHosiornueckoir popmynupoBku. [Iynkr 2 c¢r.7 CK npsimo ykassiBaeT Ha TO,
YTO CEMEUHBIE ITpaBa OXPAHSIIOTCSA 3aKOHOM, 3a UCKIIFOUEHUEM CIIy4aeB, €CIIA OHU
OCYILIECTBIISIFOTCS. B MPOTUBOPEYMH C Ha3HAYCHUEM ITUX MpaB. CleqoBaTelibHO, HE
UCKIIIOYAIOTCSl  OTPAHUYCHHUSI OECHpEemnsiTCTBEHHOTO OCYIIECTBICHUS YJIEHAMU
CEMbH CBOUX MPaB, HO TOJILKO B TOM Mepe, B KaKOi 3TO HEOOXOAUMO JIJIsl 3aIUThI
CEMbH, MATEPUHCTBA, OTLIOBCTBA U JIETCTBA.

[IlecTbIM MPUHITUIIOM SIBJIIETCSI BOBMOXXHOCTH Cy/I€0OHOM 3aIllUThl CEMEWHBIX
npaB. [Iynkr 1 cr. 8 CK npsgamo ykas3pIBaeT Ha TO, YTO 3allUTa CEMEHHBIX IPaB
OCYIIECTBIIETCS CYJAOM IO MpaBUjaM TPAXKIAHCKOTO CYIOIPOU3BOACTBA, a B
Cly4dasiX, MPEIyCMOTPEHHbIX HacTosimuM KoaekcoMm, ToCyIapCTBEHHBIMU
OpraHaMy WJIM OpraHaMu OINEKH W MOMNEYUTENbCTBA. M3 MpPUBEICHHON HOPMBI
CIENYET, 4YTO IPHU PACCMOTPEHHH CEMEWHO-TIPABOBBIX CIOPOB CYJI MOXKET H

JOJIDKCH CaMOCTOATCJIbHO PC€IIaTb MHOTHUEC BOIIPOCHI MATCPUAJIBHOI'O ITpaBa.
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B cootBercTBuu ¢ myHkTtoMm 1 cratbu 61 CK P® poaurenn MMeOT paBHbIE
npaBa U HECYT paBHbIE OOS3aHHOCTH B OTHOIICHUU CBOUX AeTeil. OHM HUMEIOT
npaBo M 00s13aHbl BOCHUTHIBATH CBOUX JETeil, 3a00TUThCS 00 HX 370pPOBbE,
bU3UYEeCKOM, TICHXUYECKOM, TyXOBHOM W HPABCTBEHHOM pa3BUTHU (TIyHKT |
ctatbu 63 CK PD).

ITynkrom 1 crateu 65 CK P® Takke 3aKpenseHo, YTO POJUTENIbCKUE TIpaBa
HE MOTYT OCYIIECTBJISTHCS B MPOTUBOPEUMHU C MHTEpEecaMu JeTel; obecrieueHue
WHTEPECOB JIETeH TOHKHO OBITh MPEAMETOM OCHOBHOM 3a00Thl MX POAUTENEH; TPU
OCYILECTBIICHUU POJIUTEIIbCKUX TIpaB POAUTEIM HE BIIPAaBE MNPUUUHSITH BpeE.
(U3NYECKOMY U ICUXUYECKOMY 3/10POBBIO AETEH, UX HPABCTBEHHOMY Pa3BUTHIO.

[Tynkr 1 crarbu 56 CK P® rapantupyer peGeHKy mpaBO Ha 3alllUTy CBOMX
paB U 3aKOHHBIX MHTEPECOB, B TOM YHUCJE OT 3JI0YHNOTPEOJICHH CO CTOPOHBI
POIIUTETIEH.

Hopwmel cemeitHoro npaBa P® koppenupyrorcs ¢ HopmMamMu KoHBeHIMU O
npaBax peOeHka, Tak B cT. 12 KoHBeHIMM pedeHKy, cHocOOHOMY c(hOpMyIHMpOBATH
CBOM COOCTBEHHbIE€ B3IJISAbI, JODKHO OBITh 00€CIeYeHO MpaBoO CBOOOIHO
BbIpaXkaTh OSTHU B3IJISJBI MO BCEM BOIPOCAM, 3aTParMBaloOlldM €ro, MpUuyYeM
B3TJIsiIaM peOeHKa yaenseTcs JOMKHOE BHUMAHUE B COOTBETCTBHH C BO3PaCTOM U
3peoCThIO peOeHKa.

C 7T0i1 11eTBI0 PEOCHKY, B YACTHOCTH, MPEOCTABIISETCS BO3MOKHOCTh OBITh
3acNylIaHHBIM B XOJI€ JIFOOOTO0  CyJeOHOTO WM  aJIMUHUCTPATUBHOTO
pazOuparenbCcTBa, 3aTParuBaroIlero pedeHka, 1M00 HEMOCPEACTBEHHO, TM0O0 Yepes
MPEACTaBUTENSI WJIM COOTBETCTBYIOIIMM OpraH B MOpPSAJIKE, MPETyCMOTPEHHOM
MPOIECCyaIbHBIMU HOPMaMU HAlIMOHAJIBHOTO 3aKOHOIATENIbCTBA.

Kak ykazano B crarbe 57 CK PO, pebeHOK BIpaBe BbIpaXkaTh CBOE MHEHHE
P PEIICHUH B CEMbE JIF0OOTO BOMPOCA, 3aTPArUBAIOIIETO €T0 MHTEPECHI, a TAKKE
OBITh 3acCIylIaHHBIM B XOJA€ JIIOOOro CyaeOHOro WU aAJMUHUCTPATHUBHOTO
pazOupaTenbcTBa. YUeT MHEHMsS peOeHKa, TOCTUTIIEro BO3pacTa JEecATU JIET,

06)133T€J'ICH, 34 UCKIIFOUYCHHECM CJIY4YacCB, KOT'ld 5TO IPOTHBOPCUYHUT €TO MHTCPCCAM.
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JlericTByroniee 3aKOHOJIATENBCTBO YCTaHaBIINBAECT 3amper HE
NPENATCTBOBAaTh  OOIIEHUIO pedeHKa ¢ €ero poAUTeNsIMA U JAPYTUMHU
POACTBEHHUKAMM.

[IpuBenem npumep. Tak, n3 Pemenus Coinp-Mnenkoro paidloHHOTO cyzaa
OpenOyprckoii obmactu ot 30 oktsiOpst 2014 1. mo geny Ne 2-1216/2014 cnenyer,
yro ®UO1 obpatuics ¢ 3asBiIeHUEM B OpraH ONEKU U MOMEYUTENIbCTBA <apec™>
paifona <azapec> oOjacTh ¢ TPOCHOON MPEAOCTABUTH €My CIIETYIOIIYIO
uH(OpMAIMIO: TIOJIHBIMA ajgpec MecTa MPOXKUBAHUS €ro JeTed y OINEKyHOB ,
dbaMuuo, WMs, OTYECTBO OIEKYHOB, WX BO3PACT, HAIMOHAIBHOCTH ITyTEM
HanpasiieHuss B ero aapec OKY CHU30-Ne r. <aapec> kpas, Wil BEACHUS
nepenucku ¢ aeteMmu . JJJA.MMITIT r. uMm ObUIO MOJyd4eH OTBET, B KOTOPOM
OopraHbl ONEKH M TNOMEYUTENHCTBA <aJpec™> pailoHa <aapec™> 00JacTH OTKa3alu
€My B MPEOCTABICHUHN UHTEpPECYIoel NHPOPMAIIHH.

Cuuraer nJaHHBIM OTKa3 HAPYIICHUEM €rO0 MpaBa, B PE3yIbTaTe KOTOPOro OH
JIUIIEH BO3MOKHOCTH UMETh OTHOIIEHHUS CO CBOMMH JETHMHU B BUJI€ MUCHMEHHOU
nepenuckud. I[lpocun cyn mnpusHath JedctBus (Oe3lelCTBUE) OTBETYMKA
HE3aKOHHBIM U 0053aTh €r0 YCTPAHUTh JONMYIICHHBIE HAPYIIICHHUS.

3asButrenr ®UMOI1. B nHactosimee Bpems coaepxutrcs B @KY CHU30-Ne
['VOCHUH <agpec> no <aapec>, XoAaTalCTBOBAI O JUYHOM YYaCTHU B Cy/1€OHOM
3aceJaHuMN.

B cynebnom 3acemanmm ycraHoBiieHo, uro DPHO1 sgBmgercs orTioM
HecoBepuieHHoNleTHUX  DPUO2 I MMITIT roma poxaenus u DOHUO3
JAMMITIT ropa poxaenusa. Mars ®HUO2. u PUO3 ymepina.

CoryacHo MOCTaHOBJICHUIO aJIMUHUCTPAIIMA MYHUIIMITAILHOTO 00pa30oBaHuUs
<aapec> paiton Ne Ne or JAMMITIT r. B cBA3W C TeM, HYTO
HecoBepuieHHosieTHue OUO2 A MMITIT roma poxaenus, DOUO3
JAMMITIT rona poxxaeHus OCTalvCh 0€3 MOTMEUYEHUsT POAUTENICH, TTOCKOJIbKY
MaTh yMepJia, a OTel] OTOBIBAET HaKa3aHUeE, MOCIAeAHUE ObUIM OMpPEaCJICHBI MO/
Haj3op B MKOVY <agpec> pgerckuil Jgom» C COJAEpkKAaHMEM Ha TOJHOM

roCyJapCTBEHHOM O0OECIICUCHHH.
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Kak cnemyer wu3 NOCTAaHOBIEHUS AAMUHHUCTPALMM MYHUIUIAIBLHOTO
oOpa3zoBanus <aapec> paiion Ne <aapec> ot JUIMMITIT r. Han
HecoBepieHHojgeTHUMH OUO2 JIJI.MM.ITTT r. u ®UO3 JAMM.ITTT r. Obl11a
ycTaHoBJIeHa orieka. OnekyHom HazHaueHa D04,

JIAMMITIT r. ®UO1 obpatuiics B oTaena oOpa3oBaHUs OpraHa OMEKH U
MOMEYUTENBCTBA <aJpec™> palioHa <aJpec> 00JacTh C MPOCHOON MPETOCTABUTH
MOJTHYIO HH(GOPMAIIHIO 0 MECTE TIPOKUBAHUS €TO JIETeH, a Takke haMIIud, UMs 1
OTYECTBA ONEKYHOB, MX BO3pACT, HALMOHAJIBHOCTb, MOCKOJbKY OH HE JHUIICH
POJUTENBCKUX MPAB B OTHOLIEHUH CBOUX JICTEH.

N3 oreera Ha 3asBinenne ®UO1, nanpasnennoro [ MM.ITIT r. otnenom
oOpa3oBaHUs AAMUHUCTPAIMK MYHHUIIMIAIBHOTO 0Opa3oBaHUs <aJpec> pailoH,
cnenyer, 4yro @OUOl sgBmgercas ortuom  HecoBepuieHHoJeTHEW D02,
JAMMITIT roma poxiaeHusi, B CBHAECTEIbCTBE O poxiaeHun DOUOS,
JAMMITIT roma poxaenuss ®MO2, B kadyectBe oTna He ykazaH. OUOI.
yTpaTUil MpaBo, NPEIyCMOTPEHHOE 3aKOHOM, Ha 3aKOHHOE NMPEJCTAaBUTEILCTBO U
3alMTy TpaB HecoBeplleHHoJeTHer PUO2 ¢ MOMEHTa 3aKIIOYEHHs] €ro Moj
ctpaxy. lIpu ycrpoiictee @02 B nprueMHYIO0 CEMBIO, CIIEHHAIMCTAMHU OTIETA
oreku OpeHOyprckoi 001acTi ObLTU YUTEHBI BCE TPEOOBAHMS, COOTBETCTBYIOIIHE
ct. 123 CK P®, cormacue ®UO2 mpu odopmieHUH OMEKH HE TPeOOBAIOCH.
[Ipuemubie pogutenun ®UO2 He HU3BABUIM KETaHUE COOOIIUTH aJPEC CBOETO
mecrta xutenbctBa GMO1, T.x. cumTaroT, 4To OOIIeHHNE pedeHKa ¢ KPOBHBIMU
POJCTBEHHUKAMH HE OYyJIeT COOTBETCTBOBATh €ro MHTEpecaM. Takxke cooOIIanoch,
yTo 111 oopmieHusi oneku Haj HecoBepiieHHoneTHer PMO1 poacrBeHHMKaM
pebeHka HeoOX0IMMO 00PaTUTHCA B OTEI OTIEKU [0 MECTY PETHCTPAIIUU.

Takum oOpazom, B CemeitHoM koaekce P® mpencraBiieHbl BakKHEMIIME
oOIue MPUHIIMITBI CEMEMHOTO TIPaBa, HAMPABJICHHBIC HA 3aIUTY M OXpaHy IMpaB U

3aKOHHBIX UHTEPECOB CYObEKTOB CEMEHHBIX MPABOOTHOIIECHUH.

34



2.3 CnenuajibHble NPUHIUIBI POCCHICKOT0 CEMEHHOro nNpaBa

CemeitHoMy mpaBy MpHUCYIIM crenuaibHbie npuHiunel. A.W. Tleprament
BBIACISUIA  CIEAYIOIIME NPUHIMUIBI CEMEWHOro IpaBa: IIOJIHOE PABEHCTBO
MY>KUMHBI ¥ JKCHIIUHBI B JMYHBIX M MMYIIECTBEHHBIX INpaBax, BO3HUKAIOUIUX B
cuiy Opaka ¥ pOJCTBA; OXpaHa MATEPUHCTBA W JIETCTBA; OCYIIECTBJICHHE
POJMTEIBCKUX IPaB UCKIIOUUTEIFHO B WMHTEpecax jaered; eauHoOpaume [20, C.
369].

'M. CBepmiioB TakXe BBIIEIA TaKUE MPUHLHUIBI, KaK pPAaBHONPABHE
IpaKJaH HE3aBUCUMO OT HAI[MOHAJIILHOCTH M Pachl; CBOOOJA CEMEHHOro Mpasa OT
BJIMSIHUS KAKUX-THMOO PETMIHO3HBIX IPAaBUJI; BCECTOPOHHSS OXpaHa POIUTEIIbCKUX
npas [18, c. 69].

H.C. lllepcTHeBa BbIIENsSET B CUCTEME MPUHILIMIIOB CEMEHHOTO MpaBa «JIBE
3HAYUTENIbHbIE IPYMIbl IPUHLIUIOB: 1) obmeceMeiiHble TPUHLUIIBI; 2) TPUHIUIIBI
BHYTPH UHCTUTYTOB» [27, C. 59].

Ha nam B3riisa, cucreMy CHEHUAIbHBIX HPUHIMIIOB CEMEWHOro IMpaBa
00pa3yroT CIEAYIONIUE TPUHIIUIIBI:

1. Tlpunmmn 106pOBOJIBHOCTH OPAYHOTO COI03a MY>KUHUHBI U )KCHIIUHBI;

2. TlpuHuun paBeHCTBa IPAB CYIPYTOB B CEMBE;

3. llpuHnun mpuopuTeTa CEeMEWHOTO BOCIWTAHUS JaeTeH, 3a00Thl 00 WX

COCTOSIHMHM, OJIaronoylyduy U pa3BUTHH;
4. Tlpunmun oOecrniedeHuss OE30MACHOCTU KUZHEACSATEILHOCTH CEMBH,
MaTE€pUHCTBA, OTLIOBCTBA U JIETCTBA.

Crnenyet neranbHee pacCMOTPETh KaXKIbIA U3 TPUHIIUIIOB.

[IpuHuun 100pOBONBHOCTH OpayHOTO COK3a MYKUMHBI U JKEHIIMHBIL. B
TOOpPOBOJIBHOCTH ~ OpayHOrO  COr03a  MpPOSABISAETCS  B3aMMHOE  COTrJiacue
3aperucTpUpoOBaTh OpaK.

Takum 00pa3oM, IIpu CO3/IaHUKM OPavyHOIO COrO3a A0Opas BOJISI U B3aUMHOE
coryacue OyIyuIux CynpyroB BhIPaKarOTCsl IBAXKIbI:

— IIpH IOoJa4€C 3asABJICHUA B OpraHbl 3arca,
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— B IIPOLIECCE CAMOMN PETUCTPALIH.

Kpome Toro, HMHCTUTYT 3akiilo4eHUs Opaka SBISIETCS BBIPAXKCHUEM
NPUHIMIA TOCTPOCHUSI CEMEMHBIX OTHOIICHWN HA YyBCTBAX B3aUMHOW JIIOOBU U
YBAXEHUS U CIYKUT HEOOXOIUMOCTH YKPETUICHUS CEMbH.

Taxxxke B coorBerctBUM co cT. 14 CK P® He gomyckaercsi 3aKiIIOYeHUE
Opaka MexXy:

— OJIM3KUMU POJICTBEHHUKAMU;

— YCHIHOBHUTEJSIMHU U YCHIHOBJICHHBIMU;

— JIMUAaMH, U3 KOTOPBIX XOTA OBl OJHO JMIIO MPU3HAHO CYJIOM

HEJICECIIOCOOHBIM BCJIE/ICTBUE MICUXUYECKOTO PACCTPOMCTBA;

— JIMI[aMH, U3 KOTOPBIX XOTsI OBl OJHO YXKE€ COCTOMT B JIPyrOM

3aperuCTPUPOBAHHOM Opake.

IIpuBenem mpumep. Tak, «u3 Pemenus BepxHecamauHCKOro ropoacKoro
cyna CsepmioBckoit obmactu oT 27 okTsa0ps 2016 r. mo nemy Ne 2-154/2016
cinenayer, uto ®NO2 obpatunack B cya ¢ uckom k ®UOS u npocuT npuszHaAThH
HEJICHCTBUTEIBHBIM OpakK, 3aperucTPUPOBAHHBIA MEXIY HEH U OTBETUUKOM JI.M.T.
OTAEJIOM PETUCTPALMU AKTOB TPAXAAHCKOTO COCTOSIHHSI IO TOpPOAy <aapec>,
akToBas 3anuch No.

B oGocHoBaHMe MCKOBBIX TPEOOBAHMI HCTEIl yKa3aia, YTO OHA, TpaKJaHKa
<azipec>, COCTOUT B 3apETUCTPUPOBAHHOM Opake ¢ rpaxaaHuHoM <ajapec> OUO4,
Ha TEPPUTOPHH <aJpec™> TMPOXKHUBaeT ¢ JI.M.I.. KX C oOTBeTYMKOM Opak
3apErUCTPUPOBAH J.M.T. OTAEJIOM PETUCTPALMU AKTOB TPAXKIAHCKOTO COCTOSIHUA
o <ajJpec>, akToBas 3amuch Ne ..... [Tocne Toro, kak oHa npuexaia B <aapec>, TO
y3Haja, YTO OTBETUMK, 3aKJII0Yasi C HeW Opak Ha TEPPUTOPHUH <aJapec™>, HaXOIUJIICS
B Opake ¢ ®MO3, koTophIi OBLT 3apETUCTPUPOBAH J.M.T. OTJEIOM 3alUCU aKTOB
I'PaKAAHCKOTO COCTOSIHMS <aJpeC>, B HACTOAIICC BPEMs PAaCTOPrHyT. <aJpec> U
<aapec> ABJISAIOTCA y4aCTHHMKaMu KOHBEHIIMM O MPaBOBOM MOMOIIM M IPABOBBIX
OTHOUIEHUSIX MO TPAXKIAHCKUM, CEMEUHBIM U YTOJIOBHBIM JI€JIaM, 3aKJIFOYEHHOU B

<agpec> I.M.T., <aapec> — ¢ I.M.T., <aapec> — ¢ A.M.I.. B COOTBETCTBUM CO
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crarbeii 30 KonBeHIMM, MO JenaM O MpU3HAHUM Opaka HeIEHCTBUTEIbHBIM
IpUMEHSETCS 3aKoHoAaTenbcTBO JloroBapuBaromieiicas CTOpPOHBI, KOTOpPOE B
COOTBETCTBHM CO CTAaThbeil 26 MPUMEHSIIOCHh MPH 3aKI0YeHUU Opaka . 3akirodas
Opak C OTBETYMKOM Ha TEPPUTOPUU <aApec>, OHHU Ha TOT MOMEHT SBJSIUCH
rpakIaHAMU 3TOW CTPaHbl, B CBSI3U C YEM IIPU PACCMOTPEHHUM HACTOSIIETO JIeJia
JIOJDKHO TPUMEHSTHCA 3aKOHOJATENbCTBO <aapec™>. B cooTBeTCTBUM CO CT.28
CemeiliHoro Koxaekca <ajapec™>, Opak TNpPU3HAETCA HEIACHCTBUTEIBHBIM TPHU
HApYUICHUU YCJIOBUM, YCTaHOBJICHHBIX cTaTbsiMu 12,14 w vactu 3 crateu 15
HacTosmero Kogekca, a Takke B cilydae 3aKIl04eHHs] PUKTUBHOTO Opaka, TO €CTb,
KOI'/Ia CYNIPYTH WK OJUH U3 HUX 3apETUCTPUPOBAIN Opak 0€3 HaMepeHHs CO37aTh
cempto. Ilpusnanue Opaka HEACHCTBUTEIBHBIM MPOU3BOAUTCS CyaoM. B
cootBeTcTBUM cO cT.14 CemeliHOro Kojekca <aapec™>, OO0CTOSATEIbCTBAMU,
NPENSATCTBYIONIMMHU  3aKJIIOUCHUIO  Opaka, SsBISETCS  HAaXOXKJCHHUE JIMIIA,
YKEJAIOIIEro BCTYIUTh B Opak, B JPYroM 3aperucTpupoBaHHOM Opake. B cBsizu ¢
U3JI0)KEHHBIM OTBETYMK HE HMMEJI MpaBa 3aKjoyaTh ¢ HEW Opak, HE pacTOPrHYB
npyroit 6pak. OTBETUHK SIBIAECTCA TPAKIAHUHOM <aJIpec™>, MPOKUBAET MOCTOSTHHO
B <aapec>.

UckoBeie TpeboBanus DUO2 x DOUOS o npusnanun Opaka
HEJICHCTBUTEIbHBIM yIOBIETBOPUTHY.

HecMoTps Ha TO, 4TO OO1IME YCIOBHUS M MOPSAOK 3aKitoueHust Opaka B PO
He MeHsuch ¢ MomeHTa npuHsatus CK P®, B Hacrosiiee Bpemsi Haspela
HEOOXOJMMOCTh  BHECEHHS COOTBETCTBYIOIMX H3MEHEHUH B  CceMelHoe
3aKOHOJAaTEIBCTBO B 3TOM cdepe.

[IpuHumn paBeHcTBa mpaB cynpyroB B cembe. CormacHo ct. 31 CK P®
KXl M3 CynpyroB cBOOOJEH B BbIOOpe poja 3aHATHM, mpodeccuu, Mect
npeObIBaHUSI U JKUTEIHCTBA. BOMpPOCHI MaTepUHCTBA, OTIIOBCTBA, BOCIHUTAHUS,
oOpa3oBaHus JETEH W JPYrHe BOMPOCHI KU3HU CEMbH PEIIAlOTCS CYMpyTramu
COBMECTHO MCXO/Isl U3 IPUHIIUIA PAaBEHCTBA CYNPYTOB.

Taxk, Pemennem Cy3aanbckoro paiioHHoro cyaa Bragumupckoit o0i1acTu mo

neny No 2-875/2014 ot 30 centsa6pst 2014 r. ycranoBneno, uro Jlapuna H.I'.
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oOparunachk B cyd ¢ uckoM k Ilomonosoit H.II. o mpusHanuu mpuoOpeTeHHOTo
UMYIIECTBA OOIMM MMYIIECTBOM, MPU3HAHUU MIpaBa COOCTBEHHOCTH Ha 1/2 moiro
B UMYIIECTBE, YKa3aB B 000CHOBaHHUE UCKa cleAyromue oocTosrenbcTa. C ssHBaps
2003r. oHa mpoxuBaiga OOHOW ceMbel ¢ «A», KOTopbli ckoHuancsa 12.01.2014r.
He cMoTpst Ha TO, uTO Opak He OBbUT 3apEruCTPUPOBaAH, PAKTUUECKH MEXKIY HUMHU
CJIOXKWJINCH OpadHble OTHOIIEHUS. B meproi COBMECTHOTO MPOKUBAHUS OHU BEIU
o0111ee X035 HUCTBO, MPOKUBAIH O €€ MECTY JKUTEIbCTBA, BOCITUTHIBATIA COBMECTHO
e€ HECOBEpUICHHOJIETHIOI J104b OT TNepBoro Opaka. B mepuon dakruuecku
CIIOKUBIIUXCS CEMEMHBIX OTHOIICHHH KWMH OBUIM HPHUOOPETEHBI: MOTPY34HK-
skckaBaTtop New Holland B-4PS, 2007r. Beimycka; aBro0yc Hyundai Grand Starex,
2015 r. BbImycKa; 3eMeNbHBIA y4dacTOK. (DaKT COXUTENbCTBA MEXKIY HCTLOM H
«A», BEJEHWE UMH COBMECTHOTO XO3siiCTBA B TIE€PUOJ NPOXKUBAHHUS B
«TpaKIAHCKOM» Opake MpearnojaraioT, YTO OHU KaK COXKUTENIM HE pa3lelisiin
COBMECTHO NPUOOPETEHHOTO HUMYIIECTBA M CUUTAIM €ro oOmuM. OTBETYHK
ABJISIETCS. MAaTEPhIO «A» W HACIECIHUKOM MEPBOM odepeau, «A» MOAAHO 3aBICHUEC
O BCTYIUICHMM B IpaBa HACJIEICTBA K UMYIIECTBY «A» B CBs3M ¢ yKa3aHHBIMU
00CTOSTENBCTBAMU HMCTEL] MPOCHUT CYJ MpU3HATh HNPUOOPETEHHOE B TEPHUOL
OpOXKHUBAaHUS HUCTHA C «A» YKa3aHHOE€ MMYIIECTBO OOIIMM HMMYIIECTBOM -
Jlapunoti H.I'. u «A», npusHaTh 3a HeW mpaBo coOCTBeHHOCTH Ha 1/2 momio B
npaBe COOCTBEHHOCTH HA MOTPY3YMK-IKCKAaBATOP, aBTOOYC U 3E€MENbHBIA yYaCTOK.
OTBEeTUMK UCK HE NMPU3HAI U B OOOCHOBAaHUE BO3PAKEHUM MPOTHUB UCKA MOSICHUIL,
yto ucren Jlappyna H.I'. ¢ cemHOM otBerumka Ilomomosont H.IL. - «A» B
3apEerucTpUPOBAHHOM Opake HE COCTOsIIA.

Hensrun Ha mnpuoOpereHue cropHoro umyiectBa Jlapuna H.I'. «A» He
JaBajia, MMYIIECTBO NpHOOpeTanioch «A» camoctostenbHo. Cyn mnpumen K
BBIBOJLY, UTO TOJIOKEHUSI O COBMECTHOM COOCTBEHHOCTH CYNPYIOB U MOJIOKEHUS O
COOCTBEHHOCTH KaXXJOTO0 W3 CYNpyroB, ycTaHoBiieHHbIe cT.34-37 CemelHoro
kozekca PO He MpUMEHSIOTCS K UMYILIECTBY, HOOKMUTOMY JIMIIAMH, COCTOSIIIMMH B
(dakTHUecKn OpayHBIX OTHOIIECHHUAX, OpaK KOTOPBIX HE ObUI 3apEeTUCTPUPOBAH B

opraHax 3allMCH aKTOB TPaXIAAHCKOI0 COCTOSHUS. Takum 06pa30M, YUUTLIBaA
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U3JI0)KEHHBIE 00CTOATENBCTBA, IPUMEHSS YKa3aHHbIE HOPMBI IPaBa, CyJ CUUTAET,
9TO0 HCKOBble TpeboBanusi Jlapunoit H.I'. ynoBrneTBopeHuio He mMoAJEXaT
MTOJTHOCTBIO.

Uckmiouenne u3 cr. 31 «upaB» SBISETCS CBHUIIETEIHCTBOM IOSBICHHUS €Il
OJIHOTO MpUHIKIA, HE Ha3BaHHOTO B 1.1 ¢T.1 CK P®. Cuuraro, 4To HET MOIHOTO
TOXKAECTBA MEXKIY «PABEHCTBOM TMpaB» M «PABEHCTBOM CyIpyrop». B
Koncturyuun Poccuiickorn ®@enepanun 3anmMcaHo, YTO TOCYIAPCTBO TAPaHTUPYET
PaBEHCTBO IpaB U CBOOO/I YesIOBEKa U rpakJaHuHa... (c1. 19).

B mepuon «rpaxknanckoro» Opaka mnulla OpUOOpPETAIOT KBApTUPHI U
O0(QOpPMIISIIOT B COOCTBEHHOCTh Ha OJTHOTO U3 «TPaKIaHCKUX» cynpyroB. Hepenko B
HEJIBH>)KMMOCTBH CTOPOHBI BKJIAJbIBAIOT BCE CBOU HAKOIUJIEHUS, a BIOCJIEACTBUU MPU
IIPEKPAIICHUN CEMEMHBIX OTHOIICHWM, KOrJa HE YAAeTCA JOKa3aTb IPaBo
COOCTBEHHOCTH Ha >KHJIbE, HEM30E€KHO MOKET BCTaTh BONPOC O COXPAHEHHUU 3a
«(pakTUyecKuM» Cynpyrom IpaBa MOJIb30BAHUS €AMHCTBEHHBIM JIJISi HETO >KUJIBIM
ITOMEIIEHUEM.

Ha mnomomp B mogo0HOM CHUTyallud MOTYT MPUNTH Pa3bsCHEHUS
[ToctanoBnenus [Inenyma BC P® ot 02.07.2015 Ne 14 «O HEKOTOPBIX BOIpOCax,
BO3HHUKIINX B CyACOHON TMpakTUKE TpH NpUMEHEHUH JKUIMIIHOTO KOJeKca
Poccuiickoit @eaepannny», B KOTOPOM yKa3aHO, YTO YWICHAMH CEMbU COOCTBEHHHKA
YKUJIOTO TIOMEILEHHUS] MOTYT OBITh MPHU3HAHBI B MCKIIOUMUTEIBHBIX CIydasX HHBIC
rpaxnaaHe (Hampumep, JIMIO, MPOKHUBAIOIIEE COBMECTHO C COOCTBEHHHKOM 0€3
peructpanuu Opaka), eciii OHU BCEJIEHbI COOCTBEHHUKOM >KUJIOTO TOMEIIEHHUS B
KAaueCcTBE WJICHOB CBOEHl ceMbH. BonensbsiBieHuss COOCTBEHHHMKA B CIy4yae cropa
ONpeNeNsieTCs] CYJOM Ha OCHOBAaHUM OOBSCHEHUM CTOPOH, TPEThbUX JIUL,
MOKa3aHUil CBUAETENeH, MUChMEHHBIX JOKYMEHTOB (Hampumep, JI0roBopa o
BCEIICHUM B JKWIOE TOMEIICHWE) M JPYyTruxX JokKa3arenbcTB. OpHa IUlIb
perucTpanus Juia 1mo MECTy KHUTEIbCTBA MO 3asBICHUI0 COOCTBEHHHMKA JKHJIOTO
NOMEIICHUs]  WJIM €€  OTCYTCTBUE  HE  SBISIOTCA  ONPEIesSIOIUMU
O00CTOSITENIHCTBAMHU [IJISI PEIICHHUS BOIMPOCA O TPHU3HAHUU €r0 WICHOM CEMbH

COOCTBEHHHUKA YKUJIOTO TIOMEIEHHUS.
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N3 coneprkanusi NpUBEICHHBIX MOJIOKEHUM MOKHO CAEIaTh TPU BBIBOA!
1. Cemeitnblii kogekc Poccuiickoit @enepanuu B LEJIOM HE MPOTHBOPEUYUT
MexyHapoaHor KoHBeHIMu;

2. B KoHBeHIIMM 3aKperisieTcss paBEeHCTBO MPaB CYNPYroB, a HE PaBEHCTBO

cymnpyroB (kak 3To umeer mecto B cT. 31 CK PD);

3. [Ipenycmotpennbie B CeMEeMHOM KOJEKCe MPUHIUIIBI J100pOBOJIBLHOCTU

OpadyHOro COK03a MY>KYMHBI U KEHIIUHBI U PABEHCTBA IIpaB CyNpPYyroB B
CEMbE BO MHOIOM COBHAAAIOT IO CBOEMY COJEPKAHUIO, LEIECBOMY
Ha3HAYEHUIO U OOIECTBEHHO-MOJUTUYECKON HAITPaBIECHHOCTH.

OTHU TPUHIUIBI KaK ObI TPOHUKAIOT JAPYT B APYyra U B3aUMHO JOTOJTHSIIOTCS.
[TosTOMY MX HEIIb35 PACCMATPUBATh U30JMPOBAHHO APYT OT ApyTa.

[IpyHuun mnpuopuUTeTa CEMEHHOr0 BOCIUTAHUA JETe, 3a00Thl 00 uX
COCTOSIHUM, OJaromojiydMi M pa3BUTHUU. 3akperieHnto B CeMelHOM KojaeKce
Poccuiickon denepanuy MpUHLMIIA OPUOPUTETA CEMEMHOIO BOCIUTAaHUS JETEM,
3a00Thl 00 MX 0JaroCOCTOSHUM W Pa3BUTUU MPEIUIECTBOBAIM MPUHATHIE B 1995
rony «OCHOBHBIE HampaBJEHUsS TOCYJIaPCTBEHHOM COLMAIbHON TOJUTUKU MO
yIy4lIeHUIO oJjioxenus nereit B Poccuiickont denepanun 1o 2000 roga». B atom
JOKYMEHTE COJEp>KaJlach OLIEHKA TMOJIOKEHUs JETed B CTpaHEe, HaMEYCHbI
BOKHEUIIIUE HAMpPaBJICHUS, IO KOTOPBIM MPEJACTOUT CleAyrolmas padoTa:
VKPEIUIEHHE CEMbHM; OXpaHa MAaTEPUHCTBA M JETCTBA; TyMAaHUCTUYECKAS
HaIpaBJICHHOCTh 00pa30BaHMsl, BOCTIUTAHUS U Pa3BUTHUS PEOCHKA.

I'ocynapcTBeHHast mporpaMma YKperuieHUs CEMbHU, 3a00Thl O MATEPUHCTBE U
JIETCTBE SIBJSIETCS COCTABHOM 4YacThIO OOUIMPHOM MpOrpamMMbl, 0OECreurBaroeu
peanu3aiuio KOHCTUTYIIMOHHBIX TIPaB M CBOOO B 1esIoM. YkazaHue B CeMmeitHOM
KOJICKCE HAa IPUOPUTETHOCTH CEMEMHOIO BOCHUTAHUS» CBUIETEIBCTBYET O TOM,
yTOo 3a00Ta O JETAX TOJIy4aeT YABOCHHOE BBIpAKEHUE. ITO OOBICHSIETCS
cienyronuM: Bo-TiepBbIX, caMu MOTPEOHOCTH JIeTel OMpEeessitoTCs 0OIIECTBOM,
roCyJIapCTBOM U JIOJDKHBI PaCCMaTpUBATLCS WICHAMU CEMbU B KauecTBE HanboJiee
HACYIIHBIX, @& C TOYKH 3pCHHUS] HEOOXOAUMOCTH WX YJIOBICTBOPCHUS —

MNEPBOOUCPCIHDBIX. Ot HOTp€6HOCTI/I SABJIIAKOTCA )KM3HCHHO BAXXHBIMHU HJIA CaMOI'O
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CyllecTBOBaHMS U  (OPMHUPOBAHMUS JMYHOCTH peOEHKa, pPa3BUTUS  €ro
CIOCOOHOCTEN W MHTEPECOB, CIIOCOOCTBYIOT Mepeaaye HaAKOIIEHHOTO OOIECTBOM
OTIbITa, BHIPAOOTKE HAYYHOT'O MUPOBO33PEHUS, BHICOKOHPABCTBEHHOTO OTHOIIICHHUS
K TPyAY, IPUBHUTHS YyBCTBA KOJUICKTUBU3MA, ICTETUIECKOTO PA3BUTHS, 3I0POBOTO
o0Opa3za KM3HH.

AKTyaabHON Tpo0JIeMON COBPEMEHHOTO Opaka SIBJIsIeTCS HECTaOWUJIBLHOCTD,
OTCYTCTBHE YETKUX MEPCIEKTUB OYIyIIero, YTO MPUBOJANT K YMCHBIIICHUIO YMCIIa
JeTell Ha KaxAylo ceMmeiHyro mapy. Poccusi, kak M OOJBIIMHCTBO Pa3BUTHIX
TOCY/IapCTB, CTOJKHYJACh CO «BTOPBIM JEMOTpaUUECKUM TMEPEXOAOM» OT
MaJOJETHBIX OpakoB K OAHOAETHBIM. OT4acTu MpOOJIEMYy MBITAIOTCS PEIINTHh Ha
rOoCyJIapCTBEHHOM YPOBHE (MAaTEpUHCKHM KamuTajdl TpU POXKICHUU BTOPOTO
pebeHka, mocoOue Ha POXKJECHHE TNepBOro pedeHka o 1,5 ner), ogHAKO HE Bce
MOJIOJIBIE CEMbH TOTOBBI MPUHIIUITUAIBHO 3aBOAUTH JIETEH, KpOME TOro, OTMEHa
JBTOT W TOOILIPEHUH MHOTOJETHBIM MaTepsiM BHECJIa HEraTuBHBIA BKIan [33,
c.193].

Bo-BTOpBIX, peOCHOK BBUY €r0 BO3PACTHBIX OCOOCHHOCTEM, cCaM HE MOKET
B IIOJIHOM MEpe HH OCO3HATh CBOMX MOTPEOHOCTEN, HU BBIPA3UTh MX, HU HANTH
nyTei ux ynosieTrBoperus. OH HyXIaeTcsl B TOCTOSSHHOM IIPUCMOTPE, MONEYEHUH,
3abore. Takoe momeyeHWe OH TMOIy4aeT B NEPBYIO Ouepelb CO CTOPOHBI
poauteneil. OgHAaKO YJIOBIETBOPEHHE MOTPEOHOCTEN peOeHKa He CTaBUTCS B
3aBUCUMOCTH OT CyObEKTHUBHBIX UJTU CIIYYalHBIX OOCTOSTEIHCTB.

Hanpumep, Takux Kak JOOpPOCOBECTHOCTh  POJUTENICH, peaabHas
BO3MOXXHOCTh HAJJICKAIETO BOCHUTAHUA W COACPXKAHHWS HMH JOeTed U Jp.
[ToaToMy moOcCpencTBOM HOPM MpaBa W MPABONPUMEHUTEIHHOU ESITEIBbHOCTU
TOCyJlapCTBO  PETYNHMPYEeT OTHOILIEHWs pebeHKa CcO BCEMH JIMIIAMH U
OpraHu3alUsIMH C TaKUM pacyeTOM, YTOOBI MOTPEOHOCTH pPEeOCHKA HAXOIUIH
MOCTOSTHHOE M HEHMCCAKAEMOE YIOBIETBOPeHUE. POAUTENBCKUI TONT, TONT IPYTUX
YJICHOB CEMBH II0 OTHOIIEHHWIO K peOCHKY mpuHUMaeT (OpMy YETKHX

IOPpUINYCCKHUX O6H33HHOCT€I\/JI, HUCIIOJTHCHHC KOTOPBIX oOecrneynBaeTcs

41



FOCYJIapCTBEHHBIM  TMPUHYXJCHUEM, JEATCIIbHOCTBIO OpPraHOB  OMNEKH U
MONEYUTEIHCTBA U T.I1.

JlelicTByloniee 3aKOHOJATEIbCTBO HE IMPOCTO YPAaBHUBAET B IIpaBax
«3aKOHHOPOXKIAEHHBIX» U «HE3aKOHHOPOXKICHHBIX» JeTel. AHAIOTMYHBIM IyTEM
uneT u cyaeOHnas npaktuka. Tak, Pemennem ®dpyH3eHCKOro palOHHOTO cyja T.
Bnagumupa ot 06 utons 2014 roga ycranosieHo, uro GMO2 oOpaTunach B cyn €
uckoM Kk OHOI1 00 ycTaHOBIECHWH OTIIOBCTBA, B3BICKAHWU aAJMMEHTOB, B
obocHOoBaHMe ykazaB cienyromee. B mepuon ¢ AJ.MM.IT... mo JAMM.IT..
UCTUIIA CcOCTOsuila B Opake c oTBeruukoMm, B mnepuon ¢ JJAMM.IT.. no
JAMMLUIT... - B hakTuyecku OpayHbIX OTHOIICHUSIX.

JAMMLIT.. y uctuusl poawics cbiH, ®1O3. Ilo yTBEpKACHUIO UCTHULIBL,
ero otuom spiseTcs orBeTuyuk. Co cinoB uctuikl otiom O®UOS., JJI.MM.IT..,
3anmucadH OTBEeTYMK. [lOCKOJIBKY OTBETUMK OTKa3alicsd IpPU3HABATh CeOS OTIIOM
ONO6., NJA.MM.IT.., B yacTHOCTH, OTKazajcs mojaBaTb B opransl 3AIC
3asBJICHUE O PErucCTpaldyd OTIIOBCTBA, HAa TMPOTSHKEHUH BCETO BPEMEHH HE
OKa3bIBaJl U HE OKa3bIBAET B HACTOSIIEE BPEMsI MAaTEPUAIIbHYIO TOMOIIb UCTHUIIE HA
COJIEp’)KaHHE MX HECOBEPIICHHOJETHEr0 peOeHKa, UCTHUIA OOpaTwiiach B CyJ C
HACTOSIIUM HCKOM.

Uctenr mpocut cya ycraHoButh, uro P®UO1 saBasercs orunom DUO7T.,
JAMMLIT .., u B3pickuBath ¢ ®HO1 B ee monp3y aauMMEHTHl Ha COJEpKaHUE
OUNOS., IIMM.IT.

Cyn npuiien K BbIBOAY, YTO B cooTBeTcTBUU €O CT. 49 CK P® B cnyuae
POXJICHUSI peOCHKA y POJUTEINICH, HE COCTOSIIMX B Opake MEXay cOoOOi, U mpu
OTCYTCTBUU COBMECTHOTO 3asiBJICHHUS POAUTENICH WM 3asBJICHUS OTIa peOeHKa
MPOUCXOXKJICHUE PEOCHKA OT KOHKPETHOTO Jiiia (OTIIOBCTBO) yCTaHABIMBAETCS B
CyZIeOHOM TIOPSIIKE TI0 3asBJICHUIO OJTHOTO M3 POAUTENCH. 3aKOHHBIX OCHOBAHUM
JUIsL OTKa3a B YAOBJICTBOPEHUH JaHHOTO TpeOOBaHUS CyJ HE YyCMaTpUBaerT.
JloBOZOB 0OpaTHOMY Cyly TpeAcTaBieHO He Obl0. TakuM 00pa3oMm, CyJl CUUTAET

HGO6XOI{I/IMBIM YAOBJICTBOPUTDH 3asIBJICHHBIC NCKOBLIC TpC6OBaHI/I$I.
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Hakonen, rocyaapcTBO 3aMHTEPECOBAHO B OpraHU3allMM COLUAIBHON
NOAJNEPKKU ceMer. HplHemHsAss cuTyauus ¢ COUMaabHOM MNMOANEpKKOM B PD
nocraroyHo OnaronpusitHa. C 2012 roma BCTYNMJI 3aKOH O PETHOHAIBHOM
MaTEpUHCKOM KanuTaie Ha Teppuropun PD. O0uias cymma noaepKKu i1 ceMen
exerogHo pacrer. I[lomumo storo ¢ 2020 roma B jAeicTBHE BOIIIO MHOTO
pa3MYHBIX HOBOBBEJCHUI, HAIPABJICHHBIX HAa MOJJEPKKY CEMEW C JEeTbMHU B
nepuoa mnaHjgeMun kopoHaBupyca. B Komwurerax Coera ®enepauuu 1Mo
COLIMAJIbHOM TOJUTUKE OCYIIECTBIsIeTCA paboTa Haa MPOXOASIIUMH Yepe3
MapJIaMEHT 3aKOHOMPOEKTAMH, UCXOJ U3 COLMAIBbHOW COCTaBISAIOLICH. | aBHas
1€J1b — MOBBILIEHUE KAYECTBA KM3HU POCCUUCKHUX T'PaXKJaH, B TOM YUCIIE CEMbU U
JETEN.

[Ipunuun  oOecrieyeHust 0€30MACHOCTU  KU3HEIEATEIBHOCTH  CEMbH,
MaTEepUHCTBA, OTIIOBCTBA U JETCTBA. B maHHOM pazjene peub HUAET O Mpolieme
KU3HU 4YenoBeka. JlaBas xapakrepuctuky ku3Hu, A.H. TomoBuctrkoBa
MOJYEPKUBAET, YTO KU3Hb — 3TO MPOLIECC, B3aWMOCBSI3aHHBII C OKpYKarollen
Cpelloi, KOTOpBIA MMEET AaKTUBHBIN, MpeoOpasyromuii xapaktep. [Ipeamerom
HAay4YHOI'O MCCIIEJOBAaHUSA B paMKaxX JIaHHOTO NMPUHILMIA SBIsETCA O€30MacHOCTb
CEMbHM, MATEpPHHCTBA, OTIIOBCTBA, JETCTBA, KOTOpas pAacCKJIaJbIBACTCS Ha
CIIEYIOIME COCTaBISIOIIME O€30MaCHOCTU: KHU3Hb, PU3NYECKOE U MCUXUUYECKOE
3I0pPOBbE, TEHETUYECKHME U PENPOAYKTUBHBIC HWHTEPEChl, JIyXOBHBIA U
WHTEJJIEKTYalIbHbIA MOTEHUUANBl. JTO TOT KOMIUIEKC >XU3HEHHO BaXHBIX
UHTEpPECOB, 0€3 KOTOpPOro CYIIECTBOBAHHE YeEJIOBEKa IMpeKpalaeTcs Jaudo
CYILECTBEHHO YXY/IIAETCS €ro Ka4eCTBO KU3HMU.

Beenenne B Cewmeitnblii koaekc Poccuiickoit ®enepauun npuHIMNA
oOecrieyeHus: >KU3HEACATENbHOCTH CEMbU, MATEPUHCTBA, OTIIOBCTBA M JETCTBA
CBUJIETEIHCTBYET O HEOOXOIUMOCTH U 1ETIECO00PA3HOCTH MOCTAHOBKH MPOOJIEMBI
o0ecrieuyeHnss KOJOTUYECKOW O€30MacHOCTH CEeMEMHO-TIPABOBBIMHU CPEICTBAMHU.
Ota npobiema o0ycaoBIeHA CIASAYIOIMMMU (DaKTOpaMu: BO MEPBBIX: B HACTOSIIIEE
BpeMs Trjo0ainu3aius MHUpa paccMaTpUBaeTCs Kak TioOanu3aiusi mpooieM,

CBJA3aHHBIX C BBDKHMBAHHUEM YCJIIOBCUCCTBA. HOG)TOMy OKOJIOTHYECKAasA AOOKTpHUHA
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JOJDKHA CTPOUTHCS HA MEXKIUCHIUIUIMHAPHOW OCHOBE. HeoOXomWMo yduThIBATH
YyeJoBeUeCKuil norteHnuan Pocenu.

Bo-BTOpBIX, B CBSI3U € PE3KUM YXYAIICHUEM KOJIOTMUECKOW OOCTaHOBKHU B
90-e rompt XX Beka Obuta mpuHsTa BcemupHas nexnapanus o6 obecrieueHUH
BBDKMBAHMS, 3allMThl U pa3ButTusa Aeteid. B cepeaune 1990-ro roma XX Beka
Poccus nmpucoenununacek k Kouseniun OOH o npaBax pedenka. C 3Toro MoMeHTa
MpEeAMETOM OOCYXKJIEHHSI CTajl BOMPOC O HEOOXOAMMOCTH pPa3pabOTKH MPOEKTa
3aKoHa o npaBax pedenka (Komekca pedeHka).

B-tpersux, ¢ 1 suBaps 2000 roma BCTynuia B CHIIy II€pE€YEHb CTAHIAPTOB
OCHOBHBIX TOKA3aTeJIe KayecTBa KU3HW JeTer. OIHUM U3 TakKuX IOKazaTeen
ABJISIETCA OpraHu3alus O3JOPOBJICHHUS W OTIbIXa JETEH, MPOKUBAKOIIUX B
AKCTPEMANILHBIX YCIOBUSX, HEOIArOMPUATHBIX B SKOJOTMYECKOM OTHOIICHUHU.

BriBogpl.

1. Cucrema MIPUHIINIIOB OTEUYECTBEHHOIO CEMEUHOT0 npaBa
XapakTepu3yeTcsl KaK OJIMH W3 METOJIOB TPYNIHUPOBKUA OOJIBIIOTO
KOJIMYECTBA MPUHIIMIIOB CEMEMHOT0 IpaBa, YeTKas UX OpraHu3alus Ha
OCHOBE  OINpPEIEICHHOIO0  KpUTEpUsl, IMPUHITOTO B  KadyeCTBE
ONPEEIISIIOLIETO.

2. Ha coBpemeHHOM »Tame pa3BUTHS Ha3pela IMOTPEOHOCTH B
CHUCTEMAaTH3allMM TPUHLUIIOB COBPEMEHHOIO CEMEMHOro TipaBa B
COOTBETCTBUU C COIIMAJIbHO-PKOHOMHYECKOM 00CTaHOBKOM,
CKJIaJIbIBatOIIEeiCs B 0OIIECTBE, FTOCY/IapCTBE, @ TAKXKE B 3aBUCUMOCTHU OT
YPOBHSI BJIMSIHUSI KOHKPETHOTO MPHUHIIMIA HA Pa3BUTHE OMPEICTICHHOTO
WHCTUTYTa CEMENHOIO IIPaBa WM OTPACIU CEMEMHOIO MpaBa B LEIOM.

3. B Cewmeitnom xoaekce P® mpencraBieHbl BaxKHEHIIIHE OOITHE TIPHHITUIIBI
CEMEMHOro nmpaBa, HAlpPaBJICHHBIC HA 3aIIUTY U OXPaHY MPAB U 3aKOHHBIX
WHTEPECOB CYOBEKTOB CEMEHWHBIX MPABOOTHOIIICHUH.

4. CneruanbHble TPUHIMIIBI CEMEWHOr0 IpaBa PacKPhIBAIOT OCHOBHBIC
HaIpaBJICHUS TOJIUTUKH TOCYAapCTBA B YACTU MMPABOBOTO PETYIUPOBAHUS

OpayHO-CEeMENHBIX PABOOTHOIICHHH.
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3akiIo4eHue

Taxum oOpa3om, cienyeT MOABECTH MTOT UCCIEIOBAHUIO, TPOBEICHHOMY B
paMKax HACTOSIIEH BbITYCKHON KBAM(UKALIMOHHON pabOTBHI.

3HauYE€HWE NPHUHIMUIOB CEMEWHOIrO MpaBa MpPOSIBISETCS B TOM, YTO B
COBOKYIHOCTH OHU BBIPAXKAIOT ACHCTBUTENBHOE COAEP/KAHUE TE€X OOIIECTBEHHBIX
OTHOILIEHUH, KOTOPBIE PETYIUPYIOTCSI KOHKPETHON OTpaciblO IpaBa, (OPMUPYIOT
Y 3aKpEIUISIIOT OCHOBHBIE HAIIPABJIEHUS FOCYJAPCTBEHHOM IMOJMTHKHU, OKa3bIBAOT
CYLIECTBEHHOE BJIMSHUE HA pPEAIM3ALUI0 HMEIIINUXCA IMPaBOBBIX HOPM, HX
TOJIKOBaHUE, BOCIIOJHEHHE TPOOEIIOB, a TAKXKE pa3pellieHue BOIPOCOB, CBSA3aHHBIX
C MNPOTHBOPEUYMEM IIOJOKEHUM JEHUCTBYIOIIETO 3aKkoHoaarenbCcTBa. Cienyer
OTMETUTh, YTO B COLMAIBHO-3KOHOMMYECKOM, IOJUTUYECKON cdepax KUZHU
oOIIeCTBa MPOMU30LUIM CYUIECTBEHHBIE W3MEHEHUS, KOTOpPbIE, TaKXKe, OKa3ajiu
CYILLIECTBEHHOE BO3JICHCTBHE U HA IIPUHIUIIBL, B TOM YHCJIE U CEMEHHOTO IIPABa.

@opMHpOBAaHME M AKTUBHOE pAa3BUTHE CEMEHHOTO IIpaBa B paMKax
OTEYECTBEHHOI'0 3aKOHOJATENbCTBA OKA3aJ0 OOJBIIOE BIMSHUE Ha COJEp KaHHUE
NIOJIOXKEHUI 3aKOHOJATENbCTBA B YaCTU CEMbH, MATEPUHCTBA, OTLIOBCTBA M
netrctBa. CylleCTBEHHO YBEIMYMUIIOCh KOJUYECTBO MOJIOXKEHUH, HAPABIECHHBIX Ha
IIPaBOBOE PETYJIMPOBAHKUE BOIPOCOB, CBA3AHHBIX C BBISIBICHHUEM M YCTPOHCTBOM B
CEeMbH JeTel, ocTaBIIMXCsS 0€3 MOMeYeHHs] POJUTENEH, O KOHKPETHBIX IpaBax U
3aKOHHBIX HMHTEpecax HecoBepuleHHoJieTHUX. Kak criencTtBue, BO3HHMKIIA OCTpas
HEOOXOJUMOCTh B  aHaJM3€ COJEp)KaHus, CYIIHOCTH, Ieled U  3ajad
dbopMynupoBaHUsS TNPHUHIMIIOB OTEUYECTBEHHOro ceMmeiHoro mpasa. [lpu stowm,
IPOBOJS aHAIM3 NPHUHIMIIOB CEMEMHOro TMpaBa, KOTOpble CHOPMHPOBAIUCH
OyKBaJIbHO HEAABHO, CJeAyeT He 3a0blBaTh O TEX NPUHLHUIAX, YTO OBLIH
c(hOpMHPOBAHBI 1OCTATOYHO JJIMTEILHOE BpEeMsI Ha3a/l.

Takum 00pa3om, akKTyaqbHOCTb TEMbl BBITYCKHOW KBaTH(PHUKAIMOHHOM
pa®oOThl 3aKJIOYaeTcss B TOM, YTO TPUHLUIBI KOHKPETHOM OTpaciu MpaBa

MO3BOJIAIOT IIPOAHAJIU3NPOBATH B KaKOM CTEHECHU mpaBa M 3aKOHHBIC HMHTCPCCHI



YYaCTHUKOB, HallpUMep, CEMEHHBIX MPaBOOTHOILIEHUH 3alUIIEHbI U 00ECIIeUeHBI
COBOKYITHOCTBIO IOPHUJINYECKUX TApaHTUA M HACKOJIBKO JEHCTBEHHBIM SBIIAECTCS
roCy/1apCTBEHHBIN MHTEPEC B 4aCTU (POPMUPOBAHUS HOBBIX CEMEM.

B nepBoii rnaBe BKP Oblmu nmpoaHanm3upoBaHbl TEOPETUUYECKUE ACTIEKTHI
BOIPOCA, B YAaCTHOCTH, COPMYJIMPOBAHO ONPEICICHUE IIPUHLMIIBI CEMEHHOro
paBay.

Tak, moa NMpUHOMNAMU POCCHMCKOIO CEMEWHOTO IpaBa CIEAYEeT IMOHUMAaTh
PYKOBOJSIIME, OCHOBHBIE IIOJIOKEHUS, 3AKPEIUVICHHBIE B COOTBETCTBYIOLIUX
IIOJIOKEHUSIX JCHCTBYIOIIETO CEMEMHOIO 3aKOHOIATENIbCTBA W ONPEACIIAIOIINE
OCHOBHBIE HaIlPaBJICHUS TOCYJIAPCTBEHHOM MOJMTHKU B c(hepe OXpaHbl U 3allUThI
CEMbM, MATEPUHCTBA, OTLOBCTBA M JETCTBA, & TAKXKE OTPAXKAIOIIME COCTOSHHUE
COLIMAJIBHO-?PKOHOMHYECKOM CUTyalluu B OOILIECTBE U TOCYAApCTBE.

AHanu3upyss TpaBOBYK) IPUPOAY IPHUHLHIIOB POCCHUICKOIO CEMEUHOIO
npaBa, HEOOXOAMMO OOpaTUTh BHMMAHHWE Ha TO, YTO OHa MPOSBISAETCS B ABYX
KJIFOUEBBIX ACMEKTaX: C OJIHOM CTOPOHBI — CYOBEKTHBHBIM acCIEKT, C JIPyrod —
0ObeKTUBHBIA. [IpaBoBOW MNPUHLMII OOBEKTHBEH, IOCKOJBKY OH SBJISETCS
HEKOTOPBIM CJIEACTBUEM TOW COLMAIbHO-DKOHOMUYECKON CHUTyalluu, KOTOpas
CJIOXUJIAch B oO1ecTse, rocynapctse. C apyroil CTOPOHbI, TPABOBOM MPUHIIUI —
CYOBEKTUBEH W O3TO TNPOSBISETCS B TOM, 4YTO IPaBOBOW MNPUHIMUI SBISETCS
pE3yJIbTaTOM HOPMOTBOPYECKOW JIESITENBHOCTH, B OCHOBE KOTOPOW JICKUT
NOBE/IEHNE KOHKPETHBIX JIUI] — CYOBEKTOB HOPMOTBOPUYECKOM NEATEIBHOCTH.

[lonBonss wTOr, ciemyer cka3aTb O TOM, YTO HPHHIUIIBI POCCUKCKOTO
CEMEWHOr0 IpaBa OTPAXKAIOT CYIIHOCTb PETYIUPYEMBIX YKa3aHHOW OTPACIIBIO
npaBa OOIIECTBEHHBIX OTHOLIEHHWM, OMpPENEesiOT COLMAJbHOE Ha3HAuYEHUE U
coJiep>KaHue MPaBOBbIX HOPM CEMEHHOro IMpaBa, a TakXKe CIYXUT (QyHIaMEHTOM
JUISL COBEPIIIEHCTBOBAHUS MOJIOKEHUIM CEMEMHOr0 3aKOHOaTeNIbCTBA U BBIPAOOTKU
€IMHOO0OPa3HOM MPABOMPUMEHUTEIHHON MPAKTUKU

[Ipoananu3upoBaH BONPOC W O CTAHOBJIEHUUW OCHOBHBIX IPHUHIIMIIOB

CEMENHOI0 Mpasa.
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Tak, H.A. KonokonoB oTMeuasn, 4To mepBOHa4YalibHO B mnepuoj JlpeBHeit
Pycu, 3aTem — B MOCKOBCKOM TOCYyJIapCTBE, a MO3XKE U OTEUECTBEHHOM CEMENHOM
npaBe ObLJIO 3aMMCTBOBAHO OOJIBIIIOE KOJIMYECTBO TMOJIOKEHUM CEMEWHOro IpaBa
Buzantun.  JIeMCTBUTENIBHO, TOJIOKEHUS CEMEWMHOTO MpaBa HU3MEHSIINCH C
TEUEHHUEM JUIUTENBHOTO MEPUOAA UCTOPUUYECKOTO PA3BUTHUSA, HO BMECTE C TEM, HA
MPOTSKEHUN BCETO 3TOT0 MEPHUOJA COXPAHSIOCH NPABOBOE €AUHCTBO MOJOKEHUN
CEMENHOI0 Mpasa.
Bo Bropoit rmaBe BKP Obuim mnpoaHaau3upoBaHbI BOIPOCHI CHCTEMBI
IPUHILIUIIOB CEMEWHOro mpaBa. B kauecTBe (yHAameHTanmpbHOW ObUTa TpUHATA
Kiaccu(ukanus TOPUHIMIOB CEMEMHOro ImpaBa, cojepkamas olume u
CrielMaibHbIe IPUHIUIIBI: TaK, K OOIIMM MPUHITUIIAM CEMEUHOTO MTpaBa OTHOCATCS:
PaccmoTpensl oOleceMeitHble MPUHIUIBI B TOM MOCIEAOBATEIBHOCTH, B
Kakou oHM 3akperuieHsl B 1.1. ct.1 CK PO.
1. HeoO6xoauMOCTh YKpPEIUIEHUS CEMbU TOCYJIaPCTBO BBIJBUTACT B KAUECTBE
OJHOTO U3 BAXKHEUIINX MPUHIUAIOB CEMENHOTO MPaBa.

2. IlocTpoeHue ceMelHBIX OTHOIIEHUI HAa YyBCTBaxX B3aMMHOWN JIOOBU U
YBAXKECHUS.

3. Bzaumornomorib 1 OTBETCTBEHHOCTh TIEPE]l CEMbEH BCEX €€ WICHOB.

4. HenomyCTUMOCTh MPOM3BOJBHOTO BMEINIATENHLCTBA KOTO-TMOO0 B Jeia
CEMBbH.

5. OOecrieueHrne OeCHPEeNsITCTBEHHOTO OCYIIECTBICHUS YJCHAMU CEMbH
CBOUX ITPaB.

6. Bo3MoXHOCTB CyneOHOM 3alTUThI CEMEHHBIX TIPaB.

Takum obOpazom, B CemeitHoM kojekce P® mpencraBiieHbl BaKHEHIIHE
oO0l11IMe PUHIIUIIBI CEMEUHOTO MpaBa, HAMPABJICHHBIC HA 3aIUTY U OXpaHy MpaB U
3aKOHHBIX HHTEPECOB CYObEKTOB CEMEHHBIX MPABOOTHOIICHHUH.

B kauecTBe cnienranbHbIX IPUHIIMIIOB CEMEUHOTO MPaBa MPEACTABIECHBL:

1. Tlpunuun 10O6pOBOJBHOCTH OPAYHOTO COO3a MY>KUHMHBI U )KEHILUHBI;

2. TlpuHIMD paBeHCTBA MPaB CYNIPYTOB B CEMBE;
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3. IlpuHuun mpuopuTeTa CEMEWHOTO BOCIUTAHUS AETeW, 3a00Thl 00 HX
COCTOSIHMHM U OJIarOTOJIy4Yrud U Pa3BUTHH;
4. Ilpunuun obecrieyeHUs: OE30MACHOCTH >KU3HENEATEIBbHOCTU CEMBH,
MaTEPUHCTBA, OTI[OBCTBA U JIETCTBA.
VYka3aHHbIE MPUHLMIBI OBLIM JETAJBHO IPOAHAIM3UPOBAHBI B maparpade
2.3. gacrosuieit BKP.
Takum oOpa3oMm, MOXXHO CHAeNaTh BBIBOJ O TOM, YTO CIEUUAIbHBIC
IOPUHLIMIIBI CEMEHHOr0 IpaBa PACKPHIBAIOT OCHOBHBIC HAIIPAaBJICHUS MOJUTHKU
rocyapcTBa B  YacTH  NPaBOBOTO  PEryJIHMpPOBaHHUS  OpavyHO-CEMEHHBIX

IIPABOOTHOIIEHU M.
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