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AHHOTALUA

Tema uccnenoBanus «YdacTue 3alIUTHUKA B CyIcOHOM pa30UpaTeIbCTBEY.

PabGoTta mnocBslieHa HCCIEIOBAaHUIO CHEIM(PUKA Yy4aCcTHsl 3alUTHUKA B
CyneOHOM pa3OUpaTeNIbCTBE, a TAK)KE BBISBICHUIO TTPOOJIEM pean3alii €ro mpan
1 00sI3aHHOCTEH.

CTpykTypHO paboTa COCTOUT W3 BBEICHUS, TPEX TJaB, MepBas U TPEThs
TJIaBbl BKJIFOYAIOT B ceOs Tpu maparpada, a BTopas rjaBa — JBa, 3aKJIIOUYCHHS U
CIIUCKA HUCTIONIB3YEMOU JINTEpaTypPhl U UCTIOIb3YEMBIX HCTOYHUKOB.

BBenenue mnocBsimeHo OOOCHOBAaHUIO aKTYaJlbHOCTH, BBIOPAHHOW IS
OakasiaBpCcKoil pabOThI TEMBI, ONPENICICHUIO 1IeJel U 3a7a4, 00bEKTa U MpeaIMeETa
UCCJICIOBAHUS.

B nepBoii rnaBe packpbIBalOTCs OOIIME TOJIOXKEHUS] O 3alUTHUKE Kak
YYaCTHHUKE YTOJIOBHOTO IMPOIECCa, 3 UMEHHO: MOHATHE 3aIMTHUKA B YTOJIOBHOM
IpoLECCE; npoiieccyanbHas byHKUIUS 3alllMTHUKA B YTOJIOBHOM
CYJIOTIPOM3BOJICTBE; OTKA3 OT 3aIIUTHUKA U €T0 MOCICICTBHS.

Bo BTOpOii rimaBe paccMaTpuBalOTCS OCOOCHHOCTH MPABOBOIO IOJOKECHUS
3allUTHAKA B YTOJIOBHOM TIPOIlECCe, a MMEHHO: €ro mpaBa W OOS3aHHOCTH U
OCHOBAHMsI YJaCTHSl 3allIUTHUKA B YTOJIOBHOM TPOIIECCE

Tpetbst T7aBa MOCBSIIEHA W3YYCHUIO CHEHU(PUKH Y4acTHsl 3aIIUTHUKA B
YTOJIOBHOM TIPOIIECCE, @ UMEHHO: yJacTHe 3alUTHUKA B CyJIe TICPBOM WHCTAHITUH;
ydacThe 3allUTHUKA B  aleUBIIMOHHOM, KAacCallOHHOM U  HaJ30pHOM
Mpou3BOACTBE; IPGHEKTUBHOCTh NEATCILHOCTH 3allUTHUKA W €€ BIUSHUE Ha
BBIBOJIBI CY/IOB.

3aKIr0YeHUEe MPEIoiaraeT KpaTKOe TIOJBEICHUE HMTOTOB BBIMTYCKHOU

KBIM(PUKALIMOHHON pabOTHI.
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BBenenue

AKTYaJIbHOCTh TeMbl HccieqoBaHus. Ha ceroHAHUN IeHb 3allIUTHUKY
B YrOJIOBHOM TIpOIlecce OTBEACHa 0co0asi pojib BBHIY €r0 MPaBOBOTO CTaTyca U
MPOLIECCYATbHOTO TMOJOKEHUs. YYacTUe 3allUTHUK B YTrOJOBHOM MPOIECCE
00yCIJIOBIIEHO KOHCTUTYLIHOHHOMU 00513aHHOCTBIO o OKa3aHUIO
KBATU(PUIIUPOBAHHON IOPUAMYECKON TTOMOIIHU JUIYy, OOBHHIEMOMY B COBEpPUICHUU
MPECTYIICHUS.

Psapg KOHCTUTYUHMOHHBIX  TOJIOKEHUM  COJEpXKAaT  yKa3aHHE  Ha
MPEIOCTaBIICHUS MTpaBa Ha 3aIUTY KaXJA0MY YeJIOBEKa U OTPaKatOTCs B YTOJIOBHO-
MpoIECCyalbHOM 3aKOHE, HMMEsl OCHOBoOIIOJlararoiiee 3HaueHue. Hampumep, B
yactu 2 ctatbu 49 YronoBHo-mpoueccyanbHOro kojaekca Poccurickon ®@enepannu
u B yactu 2 crtarbu 48 Kouctutynuu Poccuiickoit deaepanuu ykKazaHO, 4TO
3AIUTHUK — OTO €IWHCTBEHHBIH CYOBEKT OKa3zaHMs KBalu(PUIMpOBaHHON
IOPUMYECKON TIOMOIIM B paMKax JOCyAeOHOro MPOM3BOJCTBA M OCHOBHOM
YYaCTHHK CYJeOHOro pazOupaTesibCcTBa MO YrOJOBHOMY Jieia. JTO €mie pas
MOAYEPKUBACT MPUBWICTUPOBAHHOE TIOJIOKEHHE 3all[UTHUKA TMepell HWHBIMU
JUIIaMH, KOTOPBIE MOTYT OKa3bIBaTh FOPUANYECKYIO TOMOIIIb.

OcHOBHOI 3ajayeil, 1edbl0 M OOS3aHHOCTHIO 3AlUTHHKA B YTOJIOBHOM
MpoIlecce — 3aluuiaTh CBOEr0 MOMA3AUIUTHOTO OT MPEIbIBICHHOIO €My
oOBuHEeHHS. HecMOTpss Ha 4YETKO perjiaMeHTHPOBAHHOE IPABOBOE IOJIOKCHHE
3alIUTHUKA B YTOJOBHO-TIPOLIECCYAIbHOM 3aKOHOAATEIbCTBE, B TEOPUU M Ha
MPaKTUKE OCTAaeTCid €II€ MHOIO0 BOMPOCOB W  MPOOJeM, KacarolMxcs
OCYILECTBJICHUSI NMPO(ECCUOHAIBHON AEATEILHOCTH 3allUTHUKA. PeleHue Takux
npo0JieM 1 TPoOEeIOB CIOCOOCTBYET HE TOJBKO YKPEIUJICHUIO €0 MOJ0XKEHUS, HO U
COOJIIOJICHNI0O OCHOBHOTO KOHCTHUTYIIMOHHOTO TIpaBa YE€JIOBEKAa W TpaKJaHWHA —
MpaBa Ha 3alTUTYy.

Takum 00pa3oM, akTyaJlbHOCTh T€MbI OakalaBpCKoW paboOThl 00yCIOBIICHA
OCOOBIM 3HAUEHHWEM YYacCTHsl 3allUTHUKA B YTOJOBHOM CYAONPOU3BOJICTBA C

LEJbI0 COONIOJIEHUsT TIpaBa Ha 3amuTy. Ha cerogHsmHuil JeHb AesSTeIbHOCTh
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3alUTHUKA, OCYIIECTBICHHE MM CBOUX MpaB M OOSI3aHHOCTEH OCIOXKHSAETCS
OTCYTCTBHUEM YCOBEPIICHCTBOBAHHBIX MEXaHW3MOB peanu3anuu ero npas. Kpome
TOT0, B MPAKTUYECKON IESITENBHOCTH 3AIlIUTHUK CTAJIKUBAETCA C HECOOTBETCTBUEM
MOJIO’KEHUH 3aKOHOJATENBCTBA COBPEMEHHBIM peanusM. OcymiecTBisis (yHKIHIO
3aIlUTYy BaXKHO, YTOOBI MpaBa 3al[UTHUKA HE HAPYIIATUCH, TaK KaK ATO MPUBOIUT K
HapyILIEHUIO MPaB NOACYIUMOr0, KOTOPOrO OH 3alUIIAET, @ BMECTE C TEM, K Kpaxy
1esei 1 3a7a4 yroJI0BHOTO MPOIECca.

CreneHb Hay4yHoO#i pa3padOTAHHOCTH TeMbl HcceqoBaHus. Pa3zpaborke
BOIIPOCOB, KacalolUXCsl y4dacTus 3allUTHUKAa B CyJIeOHOM pa30MpaTenbCTBe,
yIEJIEHO BHUMaHuWE B paboTax BeAylIMX Y4yeHbIX, Takux kak: S.C. ABpax,
B.J. Anamenko, K.K. ApcenbeB, M.O. baeB, A.Jl. boiikos, JL.IO. I'pynusina,
A.B. UBanoB, H.M. Urnaroa, A.M. Jlapun, N.JI. Jlyowes, II.A. JlynuHckas,
E.A. ITonoB, A.H. Pe3nukoB, M.C. Crporosuy, N.JI. Tpynos, ®.H. ®arkyinuH,
N.4. ®oitnunkuii, A.JL. Lpimkua, M.A. Yenbos.

O0bekTOM MCCIeOBaHUSI TeMbl OakajgaBpCKOM paOOThl BBICTYHAOT
OOIIIECTBEHHbIE OTHOIIEHHUS, KOTOpPbIE CKJIAAbIBAIOTCA B IIPOLECCE YYacTHs
3aIMTHUKA B YTOJIOBHOM CYJIOIIPOU3BOJICTBE.

IIpeamMeTroMm 0akalaBpPCKOr0 MCCJACI0OBAHUA SIBISIOTCA COBOKYIIHOCTB
TEOPETHUYECKUX M IPAKTUYECKHX BONPOCOB YYACTHS 3AIIMTHHKA B YTOJIOBHOM
CYJIOIIPOU3BOJICTBE.

Henn u 3amaum ucciaenoBanHus. llenpro OakanaBpCKOro Hcciaea0BaHUs
BBICTYTAET JETaNbHBIA aHAJIN3 OCOOEHHOCTEW ydacTHs 3alllUTHHKA B YTOJOBHOM
CYJIOIIPOU3BOJICTBE.

Jyist Toro, 4ToOBl peann3oBaTh 1eJb OaKalaBpCKol pabOThl, HEOOXOAUMO
BBITIOJIHATD PSJ 337a4:

— paccMOTpeTh OOIIME TMOJOXKEHUS O 3allUTHUKE KaK Yy4YacTHHKE

YTOJOBHOIO Ipollecca: IMOHATHE 3alUTHUKA B YTOJOBHOM IIPOLIECCE;
npoleccyanbHas (PyHKIUS 3alIMTHUKA B YTOJIOBHOM CYIOIPOU3BOJCTBE;

OTKa3 OT 3alllUTHHUKA 1 €TI0 ITOCIICACTBUA,



— MpPOAHAIU3UPOBATh MOJOKEHHE 3alllUTHUKA B YTOJOBHOM HIPOLIECCE:
npaBa U OOS3aHHOCTU 3AIIMTHHKA B YTOJOBHOM IPOLIECCE; OCHOBAHUS
y4acTHs 3alllUTHUKA B YTOJIOBHOM ITPOIIECCE;

— M3y4YdUTh CHEUUM(PUKY ydacTusl 3alllUTHUKA B YTIOJOBHOM IPOIIECCE:
y4yacTue 3alllUTHUKA B Cy/€ MEPBOM MHCTAHIIMU; y4acTHE 3alIUTHUKA B
aneyUIIMMOHHOM,  KAacCallUOHHOM W HAJ30pHOM  IPOM3BOJICTBE;
3 (PEeKTUBHOCTh AEATEIBHOCTU 3alllUTHUKA U €€ BJIMSHUE HA BBIBOJbI
CyJIOB.

MeTtoaosorus 7 METOAUKA HCCJICAOBAHMS. B Ka4ueCcTBE
METOJI0JIOTUYECKOM OCHOBBI HCCIIEOBAHUSI BBICTYNAJIM OOIIEHAYyYHBIE METOJbI
UCCJIEIOBAHMS TaKHe, KaK METOJl aHallh3a, CUHTe3a M OOOOILIEeHMs, U YacTHO-
Hay4YHbIE METOJIbI TaKWe, KaK METOJ CPaBHHUTEJIbHO-IPABOBOIO aHaIu3a,
CTATUCTUYECKUN METO]I U UHBIE METO bl HAYYHOT'O MO3HAHUSI.

Teopernueckyl0 OCHOBY WCCIEIOBaHUS COCTABUJIM HAYYHBIE TPYIbl
OTEUYECTBECHHBIX YYEHBIX, 3aHUMAIOIIUXCS BOIPOCAMH YYacTHs 3allUTHUKA B
YTOJIOBHOM CYAONPOM3BOACTBE. Takke ObUIM HMCIOJIb30BaHbl HAy4YHbIE PA0OTHI B
00JIaCTH YTOJIOBHOTO TIpaBa M YroJIOBHOTO Ipoliecca.

HopmaTuBHoii 6a30ii uccineoBaHusi TeMbl pabOTHI BBICTYNAIOT Y TOJIOBHO-
npoueccyalbHbii  Koaekc Poccuiickoin denepaunu, a TakkKe HOPMATUBHO-
MPaBOBBIC AaKThI, YCTAaHABJIMBAIOIIME CHEHUPUKY pearn3aliuud AesTEIbHOCTH
3aIlMTHUKA B YTOJIOBHOM CYJIONIPOU3BOJICTBE.

Hay4dnast HoBHM3HA uCCIeI0BaHMS 3aKII0YACTCS B TOM, YTO B JaHHOU paboTe
OblIa TPENNpPHUHATA MOMNBITKA KOMIUIEKCHOIO HM3y4Y€HUs OCOOCHHOCTEH y4dacTHs
3alIUTHUKA B Cy/ICOHOM pa30oupaTesibCTBE.

Crpykrypa paboTel OOyCIIOBJIEHa II€IbI0, 3ajJadyaMH, OOBEKTOM U
MPEMETOM HUCCJEAOBAHUS W COCTOUT U3 BBEICHUS, TPEX TJiaB, MepBasi U TPEThs
rJIaBbl BKIIIOYAIOT B ce0s Tpu maparpada, a BTopas rjiaBa — JBa. 3aKJIIOUCHHS U

CIIMCKa HCHOHBSyeMOﬁ JIUTCPATYPhI 1 UCITOJIb3YCMbIX UCTOYHUKOB.



I'maBa 1 O0uue moJioskeHus1 0 3aIUTHUKE KAK YYaCTHHKE YrO0JOBHOIO

nmpoiecca

1.1 IonsiTHE 32AIUMTHUKA B YTOJIOBHOM MpoLIEcce

B 2 cratee Konctutyuun Poccutickoit deaepanyu yCTaHOBJIEHO, YTO MpaBa
U CBOOOJBI 4YEJIOBE€KAa W TPaKJaHWHA SIBJISIIOTCS BBICIIEH IIEHHOCTHIO, a
roOCyJIapCTBO JOJUKHO IpH3HaBaTh, COOMIOAaTh M 3ammmarh ux [21]. Ha Gase
YKa3aHHOTO  KOHCTUTYLIMOHHOIO  MPHUHIMIA  CTPOSITCA  BCE  HOPMBI
3aKoHoOAaTenbCTBA. [Ipy co3maHnK HOBOTO MPABOBOTO aKTa WM MPU U3MEHEHUU
yKe JIEUCTBYIOIIET0, 3aKOHOJATENb IOJKEH B MEPBYIO OUEPEb OTTAIIKUBATHCS OT
JTAHHOTO TOJIOKECHUS.

Kpome Toro, B 48 cratbe Konctutynum P® pernaMeHTHpOBAHO IPaBoO
KQKJIOTO YeJIOBEKa Ha MOJy4YeHUEe KBATU(DUIIMPOBAHHON HOPUINYECKONW MOMOIIH.
JlaHHOI HOPMOM 3aKOHOJATENb MOJYEPKUBAET, YTO MpaBa U CBOOOABI KaXXI0TO
YEJIOBEKA OXPAaHSAIOTCA W 3alUMIIAIOTCS TOCyHapcTBOM M OCHOBHBIM 3aKOHOM
JOJDKHBIM 00pa3oM. Ilpu orpaHnueHUM KOHCTUTYIIMOHHBIX MpPaB YEJIOBEK MMEET
IPaBO BOCIIOJIB30BATHCSA TMOMOIIBIO 3alIUTHUKA WM afBokata. OcoOeHHO 3TO
KacaeTcsl CIly4aeB, KOT/la €My NpPEIbABIACTCS OOBUHEHHE, OH 3aKJIFOYAETCs MO/
CTpaXXy WU 3aJCP>KUBACTCS COTPYAHUKAMU TTPABOOXPAHUTEIILHBIX OPTaHOB.

Takum 0Opa3om, 3amuTa IpaB U CBOOO YEIOBEKA M TPak/IaHUHA SIBIIACTCS
MEPBOOUEPEIHON 3a/1aueil ToCcy1apcTBa. B 11e1oM, 0 TepMHUHE «3alIUTa» TOBOPUTCS
BO MHOTHMX Hay4HBbIX MCTOYHHMKAX, B TOM YHUCJE, U B MIPAaBOBOM JIMTEpAType, UTO
MIPECTABIISAET JJIsi HAC OCOOBIN MHTEpEC B BHUJY BHIOPAHHOW TEMbI OakajgaBpPCKOM
paboTHL.

TepmuH 3ammTa ObUT 3aKPEIJIEH B YTOJIOBHO-TIPOIECCYATBHOM POCCUICKOM
3aKOHOJIATEIhCTBE M O3HAYACT JACATEIBHOCTh MO OOECTICUCHHUIO MPaB U CBOOO
YyelloBeKa M rpakJaHHMHa B yrosioBHOM mpoiecce [43]. JlaHHOE MOHATHE MOXHO
TPaKTOBaTh Kak B 0o0Jiee IMHMPOKOM CMBICIE, TaK KaK OH OOO3HA4YaeT 3allUTy B

YTOJIOBHOM IIPOLECCE B 06H_ICM CMBICJIC.



bonee netanbHO CTOMT pacCMOTPETh JAaHHBIA TEPMHUH, TO €CTh OTOOPA3HUTH
€ro B Y3KOM CMbICi€. B yroioBHO-NpaBOBOM JIOKTPUHE TEPMHUH 3aIlUTA B Y3KOM
CMBICJIE CTPOUTCS U3 YETHIPEX B3aUMOCBS3aHHBIX 3TAIMOB:

— TEPBBI ATam MpeACTaBseT cOO0M 3alIUTy, KOTOpask pacCMaTpUBaeTCs B

KaueCTBE MPOTUBOMOJIOKHON OOBUHEHUIO Kateropuu. MHbIMU clioBaMH,
1O/ 3alIMTON MOHUMAETCS BCA COBOKYIHOCTH JI0KA3aTENIbCTB, KOTOPHIE
MO/JIEXKAT OCIIAPUBAHMIO WJIM OMPOBEPKEHUIO (3alIUTa OOBUHAEMOIrO OT
HEOOOCHOBAHHOI'O OCYXJEHHUS, €r0 3alllUTa OT BMEHEHHUS TeX JIECUCTBUM,
KOTOpBIE OH HE COBEpILIAN);

— BO BTOPOM JTafe 3allluTa 3aKJIIYaeTcsl B MPEAOCTaBICHUU IIpaBa
MOACYIMMOMY HMETh 3alllUTHUKA (aJBOKaTa) B CYJONPOU3BOJCTBE.
WNubIiMu ciioBaMH, 3allluTa Ha JAHHOM d3Tarie MpeACTaBisieT co00M mpaBo
0OBUHSAEMOr0, MOJI03PEBAEMOI0 Ha 3alllUTHUKA, a TaKOW 3alllUTHUK, B
CBOIO OUY€pEb, JOJIKEH MPEACTABIIATH U 3alUIIATh €T0 UHTEPECHI;

— TPETbUM STAIlOM 3AllUTHI SBJISETCS ONMPOBEPKEHUE JOBOJIOB OOBUHEHHSI.
WNHbIMU clIOBaMH, 3TOT 3Tall NPECTaBIAET COOOM 3alUTy MOACYIUMOTO
OT HEOOOCHOBAHHOT'O OOBUHEHUS B CY/IC;

— 3aKJIOYUTENbHBIN, YEeTBEPTHIM dTall  CTPOUTCS Ha  COOJIIOJCHHUU
OCHOBHOT'O TMPHUHIIMIA YTOJOBHOTO CYAONPOU3BOACTBA — TMPHUHIIUIA
COCTA3aTeNILHOCTH CTOPOH [19, ¢. 202].

AHanu3upys IpaBOBYIO MPHUPOIY JTHOOOTO TEPMHUHA, HENTB3s1 HE OOPaTUTHCS K
TOJIKOBOMY CJIOBapr0, a UMEHHO K cioBapr pycckoro sizbika C.M. Oxerosa u
H.IO. [IIBenoBoii, B KOTOPOM J1a€TCsl MOHITUE 3alUTHHUKA: 3AIIUTHUK — 3TO JIUIIO,
KOTOPOE 3allWINaeT M OXpaHseT, odeperaeT Koro-to wiu 4ro-to [27, c. 233]. B
oOLIEM CMBICIIE, 3AIIUTHUK MPEACTaBIseT COOONH NMEHHO TOTO Y€I0BEKa, KOTOPHIN
4YTO-TMO0 OXpaHseT. B ciydae C YroJIOBHBIM TIPOIIECCOM, 3AITUTHUK OXPaHSET
npaBa U CBOOObI MOACYIUMOTO.

3ammTa Bcerja npeanosiaraeT Hallmyue JByX YYaCTHUKOB:

— TOr0, KOTO HYKHO 3alllUIIATh, U KTO JKEJIaeT OBITh 3aIlUIIEHHBIM;

— TOro, KTo 6leCT 3allIMIIATh IEPBOC JIMIIO.
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JIBa mpencTaBlICHHBIX 3JIEMEHTAa B3aUMOCBSI3aHbI, TO €CTh OJIUH HE MOXET
CYLIECTBOBAaTh 0€3 JApPYyroro: HampuMmep, €ciu He OyaeT TOro, KOro HYKHO
3aIIMIIATh, CMBICI 3aIIUTHI B IEJIOM TEPSIETCS, U JAHHOE SIBIICHHE HE COCTOUTCS.

E.B. U3maitnoBa B CBOEHM CTaTb€ BBIACISIET JBa AaCHEKTa 3allHUThI
cyobekTuBHOrO mipaBa [16, c¢. 35]. IlepBwlii acmeKkT MaTepHalbHbIH, OH
MPEACTaBIACT COOOM SBJICHUE, HANPABJICHHOE HAa (PAKTUYECKOE BOCCTAHOBJICHHE
mpaBa WM HHTEpeca, KOTOphle ObUIM  HapylieHbl. BTopoil  acmekr,
COOTBETCTBEHHO, MpoleCCyallbHbIM. Ero cyrs 3akiroyaercs B AESATEIbHOCTH
OpraHOB, KOTOPBIE OPraHU3YIOT 3allUTY HAPYIICHHBIX MPAaB U HHTEPECOB.

OTMeTHM CBOIO TOUYKY 3pEHUS IO MOBOAY pa3AciieHUs ABYX acnekToB. OHa
COCTOMT B TOM, YTO HELEIeCOO0pa3HO MPUMEHSATHh JaHHBIE ACTEKThl OAMH 0€3
apyroro. OHM NONMONHAIOT Apyr apyra. MHade roBopsi, AEATEIBHOCTh OPraHOB,
OpPraHM3YIOIUX 3alllUTy He OyJIeT OCYyIIECTBIAThCS 0€3 HEeoO0XO0AUMOCTH
BOCCTAHOBJICHUSl HapylIEHHbIX MpaB. [losToMy, ¢ OJHOW CTOpPOHBI CIEIYET
cormacutecsi ¢ MHeHuem E.B. W3maimoBoil, a ¢ JOpyrod CTOPOHBI —
MIPEACTABIICHHBIC ACTIEKTHI JOJIKHBI JI€CTBOBATh KAK €UHAs CUCTEMA.

B koHeuHOM wuTOre, BaKHBIM 3aMEUaHHEM OYJET SBISATHCS TO, YTO
BOCCTAHOBJICHUE HAPYIIEHHOTO MpaBa — 3TO OCHOBHAs L€JIb BCErO MHCTUTYTA
3amuThl. MIMeHHO OHa OOBEAWHSET BCE JTambl, SBJICHHUS W aCMeKThl, K HeH
CTPEMSITCSI BCE CTOPOHBI 3AIIUTHI.

PaccmarpuBas 3alMry NPUMEHUTEIBHO K YTOJOBHO-TIPOLIECCYATIBHOMY
npaBy, CIEAyeT OTMETUTh, YTO 3allUTHUK SIBJISETCS KIOUEBOM (Qurypoii B
YTOJIOBHOM IPOIIECCE, KOTOPOMY OTBOJAUTCA 0c00ast poJib Ha BCEX €ro Tanax.

3alllUTHUK B COOTBETCTBUU C TMOJIOKEHUSAMHU YTOJOBHO-IIPOLECCYATBHOTO
3aKOHOJATEIbCTBA HAJAENEH NpaBaMU M OOS3aHHOCTSAMH, OCHOBHOM IIE€JIbIO
KOTOPBIX SIBJIACTCS 3alllUTa NIPAB U UHTEPECOB IOI03PEBAEMOT0 U OOBUHSIIEMOTO, a
TaK)Xe OKa3aHue KBUTH(DHUIIMPOBAHHON IOPUINIECKON MOMOIIIH YKa3aHHBIM JIMIIAM.

OCHOBHOE TMpPaBWIO YYacTHs 3alIUTHHKA B YTOJIOBHOM IPOLECCE — I3TO
corjacue OOBHHSIEMOTO Ha TPENOCTaBICHUE €My 3alluThl. B CBOrO ouepenb,

3allIUTHUK JOJIKCH IPCAIIPHUHATL BCC MCEPBLI U CIIOCOOBI 3alIUThI O6BI/IH${€MOFO,
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MI0JI03PEBAEMOTr0, a TAKXKE CO3AaTh JUIsl HETO BCE YCIOBUS JUJISl OIPAXKJIEHUS €r0 OT
IICUXOJIOTUYECKOIO JABJIEHUSI CO CTOPOHBI HHBIX YYaCTHUKOB YTOJOBHOIO
poI1iecca.

W3 mpoaHAIM3UPOBAHHBIX JOBOJIOB MBI MOXEM CHAEIAaTh 00OOIIAFOIIIHIA
BBIBOJ O TOM, 4YTO IpaBa M OOSI3aHHOCTH 3alIUTHUKA CIYXAaT OO0BEKTOM
oOecrieyeHHs MpaB JUYHOCTH B YroJIOBHOM mporiecce [24, ¢. 53]. Dto o3Hauaer,
YTO  OCHOBHBIM  MPEJHA3HAYEHHUEM  PErJIaMEHTUPOBAHHBIX  POCCHICKUM
3aKOHOJATEIBCTBOM TIpaBa M OO0S3aHHOCTH 3alIUTHUKA B YTrOJOBHOM Jielie
SBIISICTCS. COOJNIOJIEHME U 3alluTa JODKHBIM 00pa3oM TMpaB U HHTEPECOB
3aIMIIAEMOTO JIHIIA.

Kpome TOro, cTOMT OTMETUTH, UYTO 4YETKas perjaMeHTalusl IpaB U
00s3aHHOCTEH 3allUTHUKA B 3aKOHOJATEIbCTBE CIYKUT HE TOJBKO IS
o0ecrieyeHuss 3allluThl MOACYAMMOIrO, HO U Uil OOECleYeHUs] HHTEPECcOB
POCCHIICKOTO TIPAaBOCYAMS, NIl YCTAHOBJIEHUS Cy/IeOHOM MpaBlbl, a 3HAYUT, JJIS
Ha3HAUYEHHUs CIPaBEJIMBOrO Haka3zaHud. Bce 3TO oObeAMHEHO OOIIEeH LeNblo —
3allMTOM TMpaB MW CBOOOJ 4elOBeKa W TpaxkJIaHWHA: €CIU TOJCYIUMbIN
JNEUCTBUTEIILHO HAPYIIWJ 3aKOH, TO OOECHeYMBAaEeTCs 3alUuTa €ro IpaB Kak
OCYXJCHHOTO, a TaK)K€ OXpaHa MpaB U CBOOOJ MHBIX JIIOJCH W TpaxaaH OT €ro
MPECTYIHOTO MOCATATENbCTBA I PELIUINBA.

Takke 3alUTHUKY BaXXHO ONpeaeauTh 3QPEKTUBHYIO U YETKYIO TaKTUKY U
METOJUKY 3allUThl OOBUHSIEMOTrO, IIOJ03PEBAEMOI0O, a TakkKe HEeoO0X0AUMO
YUYUTBHIBATh BCE TIOJIOKEHHS HOPMATUBHO-TIPABOBBIX aKTOB, 3aTparvBaroOIINX
BOIPOCHI, CTOALLIME NEPE] pa3pelieHUEM yTroJIOBHOIO Jea.

Bce »otm  percTBus  IOJDKHBI NPUBECTH K  YCTAHOBJICHUIO BEPHOU
JTI0Ka3aTeJIbCTBEHHOW 0a3bl O BAHOBHOCTH MJIM HEBUHOBHOCTH OOBHUHSEMOTO.

B yactu 1 craten 50 YrosoBHO-poLECCyalbHOTO KOAEKCA YKa3bIBAETCH,
YTO 3alIUTHUK TPUTIIANIACTCS OOBUHSIEMBIM WM TIOJI0O3PEBAEMBIM, a TAKKE €ro
3aKOHHBIM MPEJCTABUTEIEM WM APYTUM JIMLIOM MO TOPYUYEHHUIO OOBUHSIEMOTO WU
M0/I03PEBAEMOr0, UJIM C €ro corjacus. Takyke 3alUTHUK MOXKET ObITh MPUBJICUEH

JUIS 3alIUTBI MO PENICHUI0 cyaa. B TakoM ciiydae, JUisi 3allUThl MOTYT OBITh
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JOMYIIEHBl ONU3KUE POJCTBEHHUKU OOBHHSEMOTro. OHM MOTYT OCYIIECTBISAThH
CBOIO JICATEIBHOCTh KaK BMECTE C aJJBOKATOM, TakK 1 0e3 TakoBoro [42, c. 58].

Jlns Toro, 94ToOBl KTO-TO W3 POJCTBEHHHMKOB OBLI JOIYIIEH JJIs 3allUThI
MOJ03PEBAEMOT0 UM OOBUHSAEMOT0, CY/Ibeé HEOOXOANUMO MPOBEPUTH TAKOE JIUIIO HA
HAJIMYUE TPENATCTBUM ISl peain3alliy 3alluThl B COOTBETCTBUHU CO CTaTbeil 72
VYronoBHo-nporieccyanbHoro kojekca P®. Takke T0DKEH OBITH OIEHEH €ro
BO3pacT, TMpodecCHOHANbHBIE HAaBBIKM M yMEHHS, CTEleHb o0pa3oBaHUE,
JeecrocoOHOCTh. Bce 3To coBepiaercst ¢ b0 COOMIOICHUS] MHTEPECOB Kak
3aIMIIAeMOTO JUIA, TAaK U B UHTEPECAX MPaBOCYIHSI.

Ecnu cynbeil OyneTr yCTaHOBJIEHO, YTO BO3pacT, Npo(ecCHOHAIbHBIE
HAaBBIKM, a TaKXe UHbIE (AKTOPhl COOTBETCTBYIOT TOMY, YTOOBI OJU3KUU
POJICTBEHHUK TOJ03PEBAEMOr0 WJIM OOBHUHSIEMOTO 3alllMINal €ro, TO OH MOXKET
ObITH JIOMYIIEH K yYacTUIO B YTOJIOBHOM CYJIOIPOU3BOACTBE MO KOHKPETHOMY
neny. Ecnu cyaps yCTaHOBUT HECOOTBETCTBHE MPEICTABICHHBIM KPUTEPUSIM, TO OH
JIOJDKEH TPECTaBUTh MOTHUBUPOBAHHOE pEIICHUE C 00s3aTEIbHBIM YKa3aHUEM
OCHOBAHUS JIJIs1 HEIOMYIIEHUS MIPECTABICHHOTO JINI[A B KAUECTBE 3allIUTHUKA.

XoTenock Obl TaKXKE€ OTMETUTh, YTO TTOMUMO YTOJIOBHO-MIPOIECCYATbHOTO
KoJiekca PD, mmookeHus o 3aluTHUKE coaepkaThes B denepanbHoM 3akoHe «O0
aJIBOKATCKOW JeSATeIbHOCTH | agBokarype B P®d» [45]. CormacHo crathe 2
YKa3aHHOT'O 3aKOHA 3allliuTa MpaB U UHTEPECOB YEJIOBEKA SBJISIETCS MPUOPUTETHOM
3agaden aaBokarypsl Poccuiickoint @enepannu.

[Tomoxenuss 0 3amMTE MOJACYAMMOTO MOKHO HaWTh u B DenepaibHOM
3akoHe «O OecmiaTHOM ropuauueckoi momouu B Poccuiickoit denepauuny», B
KOTOPOM COJICPKHUTCSI TIEPEUCHb OCHOBAHUM JIS y4acTHs aJBoKaTa B CyaeOHOM
pa3ouparenbcTBe [46].

Takke CTOMT MOJYEPKHYTh, YTO TEPMHUHBI AJIBOKAT U 3AIIUTHUK 3a4acTyO
UCIIOJB3YIOTCSI B KA4YECTBE TOXICCTBEHHBIX [MOHATHM, YTO MOIYEPKUBAET

Koncturyunonnsiii Cyn B cBoeM IloctanoBnenun ot 27 utons 2000 romga Ne 11-11
[37].
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Bo Bropom mnyHkTe oOo03HaueHHOTo IlocTaHOBiE€HHMS TOBOPUTCS, 4YTO B
nonokeHusix Koncrurynnmn P@®  nmpucyTcTByeT yKasaHME Ha  IIPU3HAKHU
(aKTUYECKOr0 IMOJIOKEHUS JIMIA, HYXJAIOIIErocs B IMPaBOBOM 3aliuTe, IO
IpPUYUHE YIIEMJICHUS €r0 KOHCTUTYLIMOHHBIX MpaB M CBOOOJ: B HEW TOBOPUTCH,
4TO KaXJI0€ 3aJeprKaHHOE JIMLO, JIMIO, 3aKIFYEHHOE I0J CTPAXKY WIM JIHLO,
OOBHHSIEMOE B COBEpPILIEHUU IMPECTYIHOTO JESAHUSA, MOXKET BOCIIOIb30BATHCS
IIOMOIIBI0 AIBOKATa WJIM 3alIMTHUKA C MOMEHTA 3aJICPXKaHMUs, 3aKIKOYEHUs 0.
CTpaXx<y WM NPEAbABICHUS OOBUHEHUS.

Heo0xoaumo Takke 3aMETUTh, YTO, €CJIU B YTOJOBHOM JI€JI€ MPUCYTCTBYIOT
CBEJICHMS, COJIEpKAIME FOCYTapCTBEHHYIO TaliHy, @ y 3alllUTHUKA HET JIOIyCKa K
TaKUM CBEJCHHS, TO B O00S3aTEJIbHOM MOPSAKE C HEro Oepercss MOAMNHCKa O
HEpa3MIAlIEHUH TaKUX CBEJICHUM.

Eme onHuM BayKHBIM IIPaBWIIOM YYacTHUs 3al{UTHHUKA B YTOJIOBHOM IIpOLIECCEe
OyAeT TO, UTO OH HE MOXKET 3alIMIATh UHTEPECH! JIBYX OOBHUHSEMBIX, €CIU OHU
IIPOTUBOPEYAT APYT APYTY.

Taxxe BaxXHO, 4TOOBI Y CaMOT'0 3alIUTHUKA ObUT MHTEPEC 3aIIUTUTH IIpaBa U
CBOOOJI OOBUHSEMOTO WJIM IMOA03peBaemMoro. Eciu y 3alMTHUKAa OTCYTCTBYET
TaKON MHTEpEC, TO OH HE MOXKET CO3/1aTh BCE HEOOXOAUMBIE YCIIOBUS JIJIS 3alLIUThI
OOBHHSIEMOTO WJIH IOJ03PEBAEMOro, a 3HAUUT, OH YXYALIAET €ro IOJOKEHHE,
Hapylass €ro KOHCTUTYILMOHHBIE IIpaBa, B YaCTHOCTH, MPABO HA NOJyYEHUE
KBTHU(PUITUPOBAHHON IOPUIUIECKOMN TTOMOIIIH.

[Ipoananu3upoBaB MOHATUS  3alIUTHUKA, a TaKXe  XapaKTepHbIC
OCOOEHHOCTH €ro y4acTusl B YIOJJOBHOM IPOLIECCE, Mbl NPHUILIM K CIAEAYIOIIUM
BBIBOJIAM:

— 3ZalIUTHUK — O3TO JIMIO, KOTOPOE OCYUIECTBIAET 3alIUTY MpPaB U
MHTEPECOB TOJ03PEBAEMOI0 WM OOBUHSEMOIO B COOTBETCTBHM C
ITOJIOKEHUSAMHU YTOJIOBHO-TIPOLIECCYAIBHOTO 3aKOHOJATENIbCTBA, 4 TAKKE
OKa3bIBa€T UM IIOMOILIb B XOJ€E NPOU3BOJCTBA M0 YTOJIOBHOMY JENY;

— 3allUTHUK — JTO aJBOKAaT. B KayecTBe 3alllUTHMKA MOTYT BBICTYyNATh

ONMM3KME POJCTBEHHUKHM OOBUHSEMOrOo IO ero xojaraictBy. OHH
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BBICTYIIAIOT B CyJ€ BMECTE C aJBOKaTOM. B MHpPOBOM Cyne OHH MOTYT

y4acTBOBaTh 0€3 TaKOBOTO.

1.2 IlpoumeccyanbHass  (YHKUMS  3aIUMTHHUKA B YIrOJOBHOM

CYJIONIPOM3BOACTBE

Jlnst Toro, 4TOOBI MPABOCYINE OCYIIECTBISLIOCH B COOTBETCTBUU CO BCEMHU
NPUHIUIIAMH, YCTAHOBJICHHBIMH POCCHUHCKUM 3aKOHOJATEIILCTBOM, HEOOXOIUMO
00ECIICUYNTh OJHO M3 BaXKHEHIIHMX MPaBUI — COCTI3ATCIILHOCTh CTOPOH. TO ecTs,
NPaBOCYHE HCIIONHUT CBOE MpeIHa3HAUYCHUE B TOM cliydae, KOrja B HeM OyayT
y4acTBOBAThH JIBE CTOPOHBI: CTOPOHA OOBUHECHHSI U CTOPOHA 3aIUTHI.

Kak mbl yxe oTMedasin, B JaHHOW CUTyalluu roCyJlapCcTBO OepeT Ha ceOds
O0S3aHHOCTh 1O TMPEIOCTABIICHUIO  IOJ03PEBAEMOMY WJIH  OOBHHICMOMY
KBaJTM(DUIIMPOBAHHON IOPUIMUYECKOM MOMOIIH. JTO HATAIKWBACT HA MBICIIb O TOM,
9TO, €CJH TOCYJapCTBO OOS3aHO TMPEJAOCTABHTH TAaKyH IOMOIb, 3HAYAT OHO
00513aH0 00ECTICUNTh KBaJU(PUIIUPOBAHHBIMH KaJlpaMH 3allUTy B POCCHHCKOM
IIPaBOCYINH.

[ToaTBepskneHne 3TOMy MBI HaxoauM B perreHusx Koracrurynuonnoro Cyna
P®, rme ykaspBaeTcs, 4TO TOCYIapCcTBO OepeT Ha cebsi 00s3aTeNIbCTBO I10
MOJIFOTOBKE BBICOKO KBaJM(UIIMPOBAHHBIX KaJIPOB B 00JACTH FOPUCIIPYIACHIINH, a
TaK)Ke YCTAaHOBUTH CTPOTHE KBATU(PUKANMOHHBIC TPEOOBAHMSI OTHOCUTEIHHO JIHII,
OKa3bIBAIOIIMX FOPUIMYECKYIO TMOMOINb MOI03PEeBaCMbIM, OOBUHSIEMBIM W HWHBIM
y4aCcTHUKAM yrOJIOBHOTO MpoIiecca, oABEepPriumMcs ooBuHeHHIO [28].

[IpaBa ® O0O0SA3aHHOCTH 3alIUTHHWKA, 3aKPCIICHHBIE B POCCHUHCKOM
3aKOHOJATEIbCTBE, a Tak)Ke IPABOOTHOIICHMS, BO3HHMKAIOIIME B CBSI3U C
NPUMECHCHHEM TIpaB M  OCYIICCTBJICHHEM  OOS3aHHOCTCH,  OINPEACISIOT
npoIrecCyaabHOe  TIOJOKEHWEe  3amuTHUKa.  [IpaBmiapbHOe  oOO3HadYeHHE
IPOIECCYaTbHOTO TOJIOKCHHUS 3alUTHUKA WIPACT BaXKHYIO pPOJIb HE TOJBKO B

HpaBOHpHMeHHTeHBHOﬁ ACATCIIBHOCTU, HO U JIdI TCOPUM HMHCTUTYTA 3alllUTHI B
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YyroJIOBHOM Tipoliecce. Bce 3TO cCiyXuT oTmpaBHOM TOUKOM 3(PPeKTUBHOCTU
y4acTHsl 3alIUTHUKA B YTOJIOBHOM IPOIIECCE.

Bomnpoc o npoueccyanbHOM MOJIOAKEHUN 3aIIUTHUKA B YTOJIOBHOM ITPOLIECCE
oOCy>KJaeTcsi YYEeHBIMH Ha TMPOTsHKeHMHM MHorux Jjer. [lo maHHONM Teme
uccnenoBanus nposoawn  C.B. Kympeituenko, ocBemass TeMy MpaBOBOTO
TIOJIOXKCHHMS 3allIUTHUKA HA CTAJMH NPEIBApUTEIILHOTO paccienoBanus [23], A.M.
baeB B cBOel auccepTalMM HCCIEAYET TEMY 3alIMTHUKA W TNPEACTABUTENSA B
yroJIOBHOM Tmporiecce [6], U WHBIE HEMaJTOBaXKHBIC TPYAbl OBUIH ITOCBSIICHBI
JTAaHHOM TeMeE.

BOABIIMHCTBO MHEHUI YYEHBIX CXOASTCS B OJTHOM: CYIIECTBYET MHOYKECTBO
npobJieM OmpeleleHNs MPOIECCYalbHOIO IMOJOKEHHs 3allUTHUKA B YTOJOBHOM
npouecce. Hanboiee pacnpocTpaHEHHbIMH U3 HUX SBJISIFOTCS:

— MpPOLECCyaIbHAsl  CaMOCTOSITENBHOCTh  3AIIUTHHKA B YIOJOBHOM

nporecce,

— B3aMMOCBSI3b HHTEPECOB 3alUTHUKA U 3aIIUIIAEMOT0 JIHIIA,

— BEPOATHOCTb PACXOXKACHMS MO3UIMN 3alUTHUKA W MOA3AIIUTHOTO B

BOIPOCAxX 0 BUHOBHOIO mocieaHero [13, c. 22].

Taxxe xorernoch Obl YNOMSHYTH JBE CaMble PAaCIpPOCTPAaHEHHbIE TOYKHU
3peHUs Ha MPOLECCYaIbHOE MOJIOKEHUE 3alUTHUKA, KOTOPBIX MPHUACPHKUBAIOTCS
YYEHBIE B HACTOSILIEE BPEMSI.

IlepBasg Touka 3peHUs TJACUT, YTO 3ALIUTHUK SIBJISETCA MPEACTABUTEIEM
obBuHsieMoro [25, c. 173]. B noaTBepKacHUE TaHHOW TOYKH 3PEHUS CIIPABEIIUBO
3aMEeTUTh Clleyromue GakTopbl:

— yyacTHe 3allUTHUKA B YrOJOBHOM MpOLECCE HEBO3MOXKHO 03

BOJIEU3bSBIICHUS OOBUHSAEMOTO,

— OOBHUHSIEMBI MOXET OTKAa3aThCsl OT YYaCTUsl WM TPEJOCTABIICHUS

3allUTHUKA B YTOJIOBHOM IpOILI€CcCEe B JIIOOOH MOMEHT,

— 3alUTHUK  OOJBIIMHCTBO CBOUX  JIEUCTBHUI  COIJVIACOBBIBAET C

00OBUHSEMBIM.
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Takum oOpa3oM, MBI BHAUM, YTO MPAKTHYECKH BCS JICSITEIBHOCTH
3alIUTHUKA B YTOJOBHOM IPOIIECCE 3aBUCUT OT OOBUHSIEMOTO, a €T0 MPUCYTCTBUE
Y BOBCE 3aBUCHUT OT EJIAHHsI OOBUHSIEMOTO0 UMETh 3al[UTHUKA.

OnHako, CTOPOHHMKHM BTOPOM TOUYKM 3pEHUS HE coriacHel ¢ Hed. OHu
CUMTAIOT, YTO MPHU TaKUX XapaKTEPUCTHUKaX 3alIUTHHUKA OH, CKOpee, MpUoOpeTaeT
CTaTyC MpeACTaBUTENsS. TakKe OTMEYaeTcs, 4YTO HENb3sl CMEIIMBaTh JiBa
MPOIIECCYyaAIbHBIX CTaTyca: CTAaTyC MPEACTABUTEINSI U CTATyC 3alllUTHUKA, - B BUAY
TOTO, YTO OHHU O00JaJal0T pa3HOW COBOKYNMHOCTBIO MpaB U OO0s3aHHOCTEH B
YTOJIOBHOM TIPOIIECCE, @ MPUMEHATh YKa3aHHbIC MIPU3HAKU K 3AIUTHUKY — 3HAYUT
OTOXKJICCTBJISATH €T0 ¢ IPECTaBUTEIIsI 00BHHIEMOTro [26, ¢. 33].

Hanpumep, B.I'. /laeB B cBOMX TpyJax MUIIET, YTO 3ALIATHUK HE MOXKET
SABJISITECA TIPEJACTABUTENIEM OOBHHSEMOIo, TaK Kak B Cilydyae IPUCBOCHUSI €My
MPOIIECCYANBHOTO CTAaTyca MPEACTABUTENISA, €r0 MpaBa TAKKE JIOJHKHBI NEPEUTH K
Hemy (TpaBa MPEeICTaBIIEMOro K mpeacTasurenio) [ 14, c. 72].

B cBsiz3u ¢ 3TUM cuMTaeM, 4YTO 3AlIUTHUK SBJISETCS CaMOCTOSTEIbHOU
dburypoii B yrojioBHOM Tpoliecce, O00JamaromUii CBOMM HAOOpPOM TMpaB W
00s13aHHOCTEH, OTJIMYHBIX OT MPaB U 00SI3aHHOCTEN MO3aIUTHOTO.

B OonpmmHCTBE Tpyaax y4YEHBIX MOXKHO HAWTH MOJTBEPKICHHE TAKOMY
MHEHMIO. Takke CTOMT OTMETHUTh, YTO, [0 WX MHEHUIO, 3aLIUTHUK, AEHCTBYS B
Ka4eCTBE CaMOCTOSITEILHOTO JIMIIA B YTOJIOBHOM IIPOIIECCE, BBIMOIHSAET OCOOYIO
YTOJIOBHO-TIPOIICCCYATbHYIO (DYHKITMIO — (DYHKITHIO 3aIUTHI OOBUHAEMOTO JIUIIA OT
npeabsBiIeHHOTO emy oOBuHeHus [40, c. 168].

Takum 00pa3om, 3alIUTHUK JEUCTBYET B ABYX HampaBieHusXx. CyThb MepBOTO
HalpaBJICHUs] COCTOUT B TOM, UTO 3alllUTHUK JOJKEH O3HAKOMUTHCI C
MaTepuajiaMi YrOJOBHOTO Jefla, a TaKXke C COJepKaHUEM MPeIbSIBICHHOTO
MOM3AIIUTHOMY OOBWHEHUS, BBIACIUTh W3 HUX IOPUIUYECKH 3HAYUMBIE
00CTOSTENHCTBA, KOTOPHIE MOTYT MOBJIMATH HA UCXOJ JIeTIa, a 3aTeM OTMETHUTh ceOe
Bce (haKThl, KOTOPbIE MOTYT OBITh OMPOBEPTHYTHI B IMOJHON Mepe WU XOTs Obl
YaCTUYHO, a TaKXe KOTOpble OyayT CHOCOOHBI YIYYIINTh TOJOKECHUE

OOBHUHSIEMOTO B X0JI€ paccie0BaHus MO JeTy.
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Btopoe HampaBieHue JEATENBHOCTH  3alllUTHUKA  3aKIIOYAaeTCs B
MPEIOCTABICHUN IOPUIUYECKON TIOMOIMM OOBUHSEMOMY JIMITy, a TaKKe
HETOCPECTBEHHAS 3alllUTa ero MpoleCCyabHBIX, UMYIIIECTBEHHBIX M MHBIX BHUOB
npaB. CTOUT Takke OTMETUTh, YTO NIPU BBINOJHEHUM JAHHBIX JIEUCTBUUN
HEO0OXOJIMMO PYKOBOJICTBOBAThCS OOECIIEYEHHEM HHTEPECOB OOBHHIEMOTO JIMIIA,
TaK KaK 3TO OCHOBHas (DYHKITHS 3al[UTHHUKA B YTOJIOBHOM IIpOIIECCe.

3alllUTHUK ~ HE  MOXET  TMOJJIEPKUBATh  HE3aKOHHBIX  MPUTSA3aHUN
MOA3aIMTHOTO, JIEUCTBOBATh IMPOTUB 3aKOHA, & TaK)XE BBIMOJHSATH JACHCTBHUS B
KOPBICTHBIX LIEJISIX OOBUHSIEMOTO UJIU C LEIBIO IMYHON BBITOJIBI.

B wutore Mbl BUIUM, YTO 3alllUTHUK HE B MOJHOM Mepe MOJYUHEH BOJIC
OOBHHSEMOTr0, TaKTHKYy, CIOCOOBI M METOJBl 3allldThl BBIOMpPAET OH cawm,
PYKOBOJCTBYSCh MH(pOpMaLMEH, MPEeIOCTAaBICHHOW €My MpPaBOOXPaHUTEIbLHBIMU
OpraHaMy, NOJ3AIlIMTHBIM W WHBIMH JIMIAMU. JTO €II€ pa3 MOATBEPKIACT
CaMOCTOSITEJIbHBIN CTAaTyC 3allIMTHUKA B YTOJIOBHOM ITPOIIECCE.

B kaxoii-To Mepe 3aliMTHUKa MOXKHO 0XapaKTEpPU30BaTh KakK MpPeICTaBUTENS
OOBHHSEMOTr0, HO TNMPUMEHSS K HEMy HE JIaHHYIO TPAaKTOBKY, a OIIMCHIBas €ro,
CKOpee, Kak IOMOIIHUKA OOBHHSIEMOro. 3JTa OCOOEHHOCTh MPOLIECCYaTbHOTO
cTaTyca HMEET MECTO OBITh B CBS3M C TEM, UYTO HEJb3s HE IOJYECPKHYTH
OYE€BUIHOCTH JIOBOJOB, MPEACTABICHHBIX B MOJIb3Y 3AIIUTHUKA — MPEIACTABUTEIA
O0OBHHSIEMOTO.

Takum 00pa3oM, 3aIIUTHUK SBISICTCS TTOMOIIHMKOM OOBHHSEMOIO, HO HE
€ro MpeJcTaBUTEEM, B BHUJY TOTO, YTO OH CaM BIpaBe H30UpaTh CHOCOOBI U
METO/IbI 3aLIUTHI €T0 3aKOHHBIX HHTEPECOB.

CylecTByeT TOYKa 3pE€HHsSA, YTO 3aIIMTHUK — 3TO MOMOIIHHUK cynaa [49, c.
53]. Opnako, HENB3S COIJIACHTBHCS C TPEJACTABICHHBIM MHEHHEM, TaK Kak
3aIIUTHUK XOTh U HE JIOJXKEH UATH Ha MOBOJY Y MOJ3AIIMTHOTO BO BCEM, HO €r0
TJIABHOM 3a/1aueid He SIBJSIETCS YCTAHOBJICHUE UCTUHBI 110 JIely, B OTJIMYKE OT CyAa.

Bo MHormx 3apyOeXHBIX CTpaHaX TakXe OCTPO CTOUT BOIPOC O
NpeAHa3HAYCHUU 3alUTHUKA B YrOJOBHOM Ipoiiecce. Tak, Hampumep, COTJIACHO

Koncturynuu CIIA, 3alIUTHUKOM OOBUHSEMOIO MOXET OBITb COBETHUK WIIU
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IOpUJINYECKUN COBETHHK. TeM caMmbIM, 3aKOHOJATENh MOMYEPKUBAET, YTO
3aIIUTHAKOM OOBHUHSEMOTO MOXET OBITh HE TOJIBKO YEJIOBEK C IOPUIMYCCKUM
obOpazoBanueM. [Ipy 3TOM COBETHUK MOXET JaBaTh TOJHKO COBETHI aJIBOKATY, UTO
CTaBUT O] COMHEHHE (P (HEKTUBHOCTh OKa3aHUS IOPUIMYSCKON TTOMOIIU B 1IEJIOM
[50].

3akoHoAaTeILCTBO DpaHIMU TONUIO MO WHOMY IyTH U 3aKpEIUIsSeT, 4To
3aIIATHAKOM OOBHHSIEMOTO TIO YTOJIOBHOMY €y MOXXET OBITh TOJIBKO JIHIIO C
IOpUAYECKUM oOpa3oBanueM [12, ¢. 80]. Ha Har B3risi1, Takoit 3al{uTe OTAaeTCs
SBHOE MPEUMYIIECTBO, TAK KaK 3alIUTHUK C IOPUAUYECKUM OOpa30BAaHUEM HMMEET
npodeCCUOHANIbHBIC HAaBBIKK M TMOATOTOBKY, B CBSI3M C Y€M, OH MOXET OKa3aTh
JNeUCTBUTEIHHO 3((DEKTUBHYIO IOPUIUUECKYIO TTOMOIITb.

Takum o0Opa3oM, MBI MOXKEM CJI€JIaTh BBIBOJ O TOM, YTO MPOIECCyalbHbIN
CTaTyC 3allluTHUKA B YTrOJIOBHOM Iponecce Poccuiickoit deaepaninm 3aKa04acTcs
B TOM, YTO 3alllUTHUK BBICTYIMACT B KauyeCTBE CaMOCTOATEIIBHOM (UTYpBI
YTOJIOBHOTO TIpollecca, oOiagasi HaOOpOM OMNpPEIETCHHBIX 3aKOHOAATEILCTBOM
npaB U 00s3aHHOCTEH, MPU3BAHHBIX 3aIUTUTH MPAB U HHTEPECHl OOBHHIEMOTO

HJIA ITIOJ03PCBACMOTO B YT'OJIOBHOM IIPOLICCCC.

1.3 OTKa3 OoT 3aIUTHHUKA U €ro MocJIeICTBUA

Cratbeii 16 YronoBHoro-mporneccyainbHoro kogekca PO ycranaBiuBaercs,
YTO Yy MOJCYIMMOIO0 HMMEETCS MpaBO 3allUINATHCS BCEMU HE 3alpelieHHbIMU
YTOJOBHO-TIPOLIECCYATIbHBIM 3aKOHOAATEILCTBOM CIOCOOAMU M CPEJICTBAMH Kak
JMYHO, TaK Y MTOCPEACTBOM 3aIIUTHUKA.

N3 naHHOTO TIONOXKEHHST MBI BUIUM, YTO MOJCYAUMBIA  MOXKET
BOCIIOJIb30BaThCA MOMOIIBIO 3aIIUTHUKA, & MOXKET U OTKA3aThCA OT HEe.

CyTb yKa3aHHOW CTaThbU PACKPHIBAECTCS B CIEAYIOIIEM:

— MOJCYAMMBIA CaMOCTOSITENIbHO PEIIAeT, JKEJIAeT JIM OH BOCIMOJIb30BaATHCS

IIOMOIIBIO aABOKaTa UJIM HCT,
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— TOJCYIMMBINA peIIaeT, B KaKOM KOHKPETHO 00beMe W B KaKOW MOMEHT

eMy Heo0X0IiuMa MTOMOIIIb 3aIUTHUAKA.

Ecnu moacyaumelil He JKeNlaeT MOJIb30BAaThCs MOMOUIBIO 3AIIUTHUKA, TO OH
JIOJKEH MPEIOCTaBUTh OTKA3 OT 3alUTHUKA.

[IpaBo Ha OTKa3 OT 3alIMTHHUKA 3aKperuieHO B cratbe 52 YIIK P®, rae
yKa3bIBaeTCs, YTO OOBHHSEMBIM MOXKET B JIIOOOW MOMEHT MPOHU3BOJICTBA IO
YTOJOBHOMY JITY OTKA3aThCsl OT MIOMOIIH KBATU(DUIIMPOBAHHOTO 3amuTHUKA. [Ipn
3TOM, JAHHOE IOJIOKEHUE KacaeTcsi W IMOJACYAUMOrO, UCXOAS W3 IOJIOKECHUS,
3akperieHHoro B ctatbe 47 YIIK P® 0 ToM, 4TO MOACYAMMBIN — 3TO OOBHUHSIEMBIH,
B OTHOIIEHUU KOTOPOTO Ha3HAYEHO CyJIeOHOE 3acejaHue.

B cratee 52 VIIK P® periiameHTHpOBaHO, YTO OTKAa3 OT 3alllUTHHKA
JIOMyCKaeTCsl JIMIIb IO COOCTBEHHOMY JKEJaHWIO0 Tojacyaumoro. JlaHHoe
MOJIO)KEHWE O3HA4aeT, 4YTO MNOACYAUMBIA CaM JOJDKEH W3bSIBUTH JKEJIaHUE
OTKa3aThCsl OT MOMOIIH KBAIM(DUIIMPOBAHHOTO 3AIIUTHUKA, a TAKXKE MPEAOCTABUTh
MACHbMEHHBIN OTKa3 OT 3al[UTHHUKA.

Takum oOpa3zoM, OTKa3 OT 3alIMTHHUKA MPEJCTABISET COOOW COBOKYIMHOCTH
JIBYX B3aMMOCBSI3aHHBIX COOBITHI:

— WU3BSBJICHUE XKeJaHUus 00 OTKa3e OT 3alUTHHKA CaMHUM MOJICYAUMBIM B

00011 MOMEHT YTOJIOBHOTO MPOIIecca,
— AKTUBHbBIC JCHUCTBUS, BBIPAXKAIOIIMECA B MPENOCTABICHUU ITMCbMEHHOTO
OTKa3a OT 3alIMTHHUKA.

Ha nam B3risig Hopma crateu 52 YIIK PO rmacut To, 4TO Yy MOACYAMMOTrO
MMEETCS MpaBO OTKA3aTbCAd OT IIOMOIIM 3allMTHUKA B TOJHOM Mepe. Ecin
MOJACYAUMBIM OTKA3bIBAETCS JMIIb OT MPEIOCTaBICHUS KaKOTo-Iubo o0bema
IOPUIUYECKUX YCIYT, TO HEIb3s TOBOPUTH 00 OTKa3e B MOJHOW Mepe. Mebl
CUMTAEM, UTO HEKOPPEKTHO OyAET Ha3BaTh OTKA30M YACTHUYHBIA OTKa3 OT MOMOIIU
3alUTHUKA.

Takum oOpa3zom, OTKa3 OT 3alIMTHUKA MPEAINOiaraeT, 4To TMOJCYANMBIN
M3BSBIISIET KEJAHUE, a 3aTEM B MMUCbMEHHOM BHUJE OTKA3bIBAETCS OT 3AIIUTHHUKA B

TOJIHOM Mepe.
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Takxe HEOOXOOUMO YMOMSIHYTh, YTO TMpPaBO HA OTKAa3 OT 3alUTHHUKA W
OCYIIIECTBJICHUE 3alTUThI 0€3 3aIIMTHUKA — HE TOXKICCTBEHHBIC SBJIICHHSI.

Ecin oTka3 oT 3allMTHHKA — 3TO MHCBMEHHOE 3asBJICHHE O HEXKEJIaHUU
MOJB30BaThCS TMOMOIIBIO 3allUTHHKA, TO CaMOCTOSITeJIbHAs 3allliTa CBOMX
HHTEPECOB — HITO OINpEIENICHHAd JESITEIbHOCTh MOACYJAUMOIO JIMIla, LEIbI0
KOTOpOM  SIBJISIETCSI  OCYIIECTBJICEHUE W HCIOJb30BAHUE  BO3MOMKHOCTEH,
MPEAOCTaBICHHBIX €My YTOJIOBHO-IPOIECCYATbHBIM 3aKOHOAATEIHCTBOM.

Croutr otMmeTuth BaxHyl mno3unuto KoncturyumonHoro Cyna PO,
o06o3naueHnyo B 2019-om rony. /lannas mo3urus rimacut, 4To KOHCTUTYIIMOHHBII
Cyn 3ampemjaeT cyJaM «HAaBSI3bIBAaTb» 3allUTHUKA MOACYAUMOMY, €CIH TOT
OTKazaJics oT ero momoru [35].

B stom IloctanoBnenun CyaomM Takxke OTMEYAETCS, YTO, €CIIM Ha JIUIIO
SBHOE 3JIOYIIOTPEOJICHME TMpaBOM Ha OTKa3 OT 3alllUTHHKA CO CTOPOHBI
MOACYIMMOTO, TO CYyJ BIIpaB€ OCTaBUThb €ro 3asBlIcHHE 00 oTKaze 0e3
YAOBJIETBOPEHUS.

Takum o6pazom, B ozunuu KC P® Mbl BUIUM, 94TO Ha CETOJHAIIHUN JICHD
CYILIECTBYET MpoOJieMa HaBS3bIBAHUS CyJaMU 3alllUTHUKA B MPUHYAUTEIHHOM
nopsiake. PaHee, cCyabl TONB30BalMCh, WM, CKOpee, 3JI0yHOTpeOIsin
00S13aHHOCTBIO T10 MPEIOCTABICHUIO 3alUTHUKA TOACYAMMOMY, YTO HECOMHEHHO
HapylIaeT npasa MoACYIUMOrO.

[ToaToMy Ba)XHO YCTaHOBHTH OOOCHOBAaHHOCTH OTKa3a IIOJCYJAMMOTO OT
3amuTHUKA. [lo MaHHOMY MOBOJY BBICKa3bIBJI CBOK TOYKY 3peHus Ilnenym
BepxoBaoro Cyna P® B INocranoBnenuu ot 05.03.2004 r. Ne 1 [36]. B Hem o
OTMEYAET, YTO JJIA CYyACOHBIX OPraHOB Ba)XHO YCTAHOBUTH TOUYHYIO INPUUYHHY
OTKa3a, yTOUYHUTb, OBLIIN JIX MPENOCHUIKM 0TKa3a MaTEpUaILHOTO XapakTepa, ObLI
JU OTKa3 BBIHY)KJICHHBIM. TakuM 00pa3oM, BaXKHO BBIHECTH MOTHBHUPOBAHHOE
pemieHre 00 OTKa3e B TNPEIOCTABICHUM 3allUTHUKA, a TaKXKE YCTAaHOBUTH

JIOCTOBEPHYIO €r0 MPUYUHY.
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BaxupiM 3ameuanueM OyneT TO, UTO, €CIM CYHIECTBYET peasibHas
BO3MOYKHOCTh YYacTHs 3allUTHUKAa B YTrOJIOBHOM IpoLEcce, a MOACYIUMBIA He
JKeJIaeT TaKOBOT0, TO TAKOM OTKa3 HeJb3sl OyIET MPU3HATH BHIHYKICHHBIM.

CymiecTByrOT ciy4yad, KOIJa YYacTUE€ 3alllUTHHUKA o0sA3aTenbHO. OHH
ykazaHbl B 1. M. 2 - 7 4. 1 cratem 51 u 4. 2 crareu 52 VYIIK P®. B Takux
CUTyallMsIX y4YacTHe 3allUTHHKA OOs3aTeNbHO IO TOW MpUYHMHE, 4yTO 0e3 ero
y4acTUsi HEBO3MOXKHO OyJeT 00ecneynTh OCHOBHOM MPHUHIIMII CYAOIPOU3BOJICTBA
— IPUHIIUI COCTA3ATEIBHOCTH CTOPOH.

Ecniu noacynumbelid  OTKa3pIBa€TCS OT  3alUThl, TO OH  MOXET
CaMOCTOATENBHO 3allMINATh CBOM IPaB M HMHTEPECHI, a TAKKE CaAMOCTOATEIBHO
MPUBJICYD 3AIIUTHUKA.

Kpome Toro, ecnu momo3peBaeMblii MM OOBUHSIEMBIA OTKa3bIBACTCS OT
3allUTHHKA, HO B JAJBHEHMIIEM XO4YET BOCIOJIB30BAaThCA €ro IOMOLIbI, TO OH
MOXET 3asBUTh XOJATaliCTBO O MPEIOCTABICHUU NOMOIIM 3amuTHUKA. [lpu
BCTYIUICHHM 3allUTHUKA B JEJIO HET HEOOXOJUMOCTH 3aHOBO IPOBOJHMTH BCE
npoueccyagbHble JEMCTBUSI, KOTOPBIE YK€ ObLIN peann30BaHbl.

B wurtore xorenoch Obl OTMETUTh, YTO MOACYJIHUMBIA CAMOCTOSITEIBHO
pelIaeT, kKenaeT JIM OH BOCIOJIb30BAThCS MIOMOUIBIO aJBOKATA WM HET; OH TaKKe
pelaer, B KaKOM KOHKPETHO 00beMe U B KaKO MOMEHT eMy Heo0X0oArMa IMOMOIIb
3allUTHHKA.

Ecnu nozxcyaumblid He JKeJlaeT MOJIb30BaThCA MOMOUIBIO 3ALIUTHUKA, TO OH
JIOJKEH MPEIOCTAaBUTh OTKA3 OT 3allMTHHKA.

OTka3z OT 3allUTHUKA MPEICTaBIs€T COOOW COBOKYIHOCTh JBYX
B3aMMOCBS3aHHBIX COOBITHIA:

— W3BABICHUE KEJaHUs 00 OTKa3e OT 3alMTHUKA CaMUM MOJCYAUMBIM B

100011 MOMEHT YTrOJIOBHOT'O MpOIlecca,
— AaKTHUBHBIE JICVCTBUSI, BBIPAXKAIOIIUECS B MPEAOCTABICHUN MUCbMEHHOTO

OTKa3a OT 3alllTUTHHKA.
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Ecmn mopacyaumblii  OTKa3bIBa€TCsl OT  3alIMThl, TO OH  MOXET
CaMOCTOSITEJIbHO 3alMINATh CBOU IPAB M HMHTEPECHI, 4 TAKXKE CAMOCTOSTEIIBHO
MIPUBJICYb 3AIIUTHUKA.

Kpome Toro, ecnm momo3peBacMblii WM OOBWHSEMBIA OTKA3bIBAETCS OT
3alIMTHUKA, HO B JAJBHEHIIEM XOYET BOCHOJIB30BATHCS €r0 IMOMOIIBID, TO OH
MOXET 3asBUTh XOJATaliCTBO O MPEIOCTABICHUM NOMOIIM 3amuTHUKA. [lpu
BCTYIUICHUM 3aIllUTHUKA B JEJIO HET HEOOXOJWMOCTH 3aHOBO IPOBOJHWTH BCE

IMpoHcCCyaJIbHbIC HeﬁCTBHH, KOTOPBIC YIKC OBLIH pCaJIn30BaHLI.
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I'nasa 2 IlonoxkeHue 3aIIMTHUKA B YTOJIOBHOM IpoLecce

2.1 IIpaBa u 00S1I3aHHOCTH 3AIIMTHUKA B YTOJOBHOM Mpouecce

3alIUTHUK SBJISICTCS. OJIHUM U3 OCHOBHBIX YYaCTHUKOB YTOJOBHOTO
nporiecca. MIMeHHo Omarojapsi eMy oOecleuuBaroTCs M COOJIOA0TCSA TpaBa U
3aKOHHBIC HWHTEPECHl OOBHMHAEMOro. B CBs3M ¢ 3TUM, 3alUTHHUK 00JagaeT
OTPENICICHHBIM KPYroM IpaB M OOS3aHHOCTEW MJIsI TOro, 4ToObl 00ECTeYUTh
3alIUTy IIPaB U UHTEPECOB MOACYAUMOTO.
Bce mpaBa 3ammTHUKA JeNIATCS HAa HECKOJILKO KaTeropwii [41, ¢. 138].
[lepBas kateropusi nmpaB — oOmiasi. OOIas KaTeropusi mMpaB 03HAYaAET, UTO
3alIUTHUKY MPUCYKIAACTCS KPYT IMpaB, MPUCYIINX BCEM JIMIAM, YYaCTBYIOUIMM B
YTOJIOBHOM Tiporiecce. Cpeau Takux MpaB MOXKHO BBIJIEIUTH: MPABO MOJIb30BATHCS
NEePEBOIYMKOM, MTPABO 3HATH CBOM IpaBa U 00sS3aHHOCTH, ITPABO Ha MPEICTABICHUE
JI0OKa3aTeNIbCTB, 3asBJICHUE XOJATalCTB U JKaJlo0, a TakKe MpaBO Ha Y4acTHUE B
PacCMOTPEHHUH XO/IaTaliCTB U kKajlo0 B Cyie.
Bropass kareropus mpaB — 3TO MpaBa aJBOKaTa, MNPUCYIIME €My Kak
CyOBEKTY CJIEICTBEHHOTO JIeWCTBHs. TakumMu mpaBaMu MOTYT OBITh:
— TMpaBo Ha yBEJAOMJICHHE 00 UCTIOJIb30BAHUM TEXHUYECKUX CPEJICTB,
— TPaBO Ha O3HAKOMJIEHHE C MPOTOKOJAMHU CIIEJCTBEHHBIX ICHUCTBUM, B
KOTOPBIX MMPUHUMAIT y4aCTHUE 3aIUTHUK,
— IIPaBO HA BHECEHME IOIIPABOK B MPOTOKOJIBI CJIEICTBEHHBIX I€UCTBUM.
Tperbst Kareropuss — mpaBa, BO3HUKAIOLIAE BO BpEMs HAa3HAUYCHUS U
peann3annu SKCIEPTUSBI:
— TMpaBO Ha O3HAKOMJICHHE C TOCTAHOBJICHHMEM O HA3HAYEHUU CYIEOHOM
JKCIIEPTHU3BI,
— TIPaBO HA 3asBJICHUE OTBOJA JKCIEPTY, a TAKXKE MoAady XOJaTauCTBO O
MPOBEICHUY SKCIIEPTU3bI B MTHOM 3KCIIEPTHOM YUPEKICHUH,

— IPaBO Ha IPUCYTCTBUE MPU IIPOBEICHUU IKCIIEPTU3HI,
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— -TIIPaBO Ha Ja4yy 0OBSCHEHUH SKCIEPTY BO BPEMsI SKCIIEPTHU3HI,

— MPaBO HA 03HAKOMJICHUE C 3aKJIIFOYEHHEM KCIIEpTa,

— MpPaBO HAa O3HAKOMJIEHHME C MPOTOKOJIOM JOIpOCAa BKCHEPTa U HUHBIE
IIpaBa, CBSI3aHHBIE C MPOU3BOACTBOM SKCIIEPTHU3HI.

Takoke agBoOKaT HaJielNeH KPYyrom crnenuduyeckux Mnpas, MPUCYIIUX TOJIbKO

emy [39, c. 221]. B kpyr Takux npas BXOZAT:

— TIPaBO Ha 3asBJIEHHE MOTHUBUPOBAHHOI'O CAMOOTBO/IA;

— MpaBO HAa coOUpaHUE JOKAa3aTeNbCTB MPU TMOMOIIM HUCTPeOOBaHUS
CIOPAaBOK, MPEAMETOB, XapaKTEPUCTHK WM HHBIX JOKYMEHTOB,
IOJIYYEHHBIX OT OPraHOB I'OCYJapCTBEHHOM BJIACTH, OPTaHOB MECTHOIO
CaMOYIIPABJICHUST W HWHBIX OpraHU3aldid W YYPEKICHUH, a TaKkKe
3anpalnBaTh KOMMUHA TAKUX JOKYMEHTOB;

— MpaBO HA NPUBJICYEHUE CIEHUATIUCTA Ul U3YYECHMS YKA3aHHBIX BBIIIE
JOKYMEHTOB;

— MPaBO Ha Jlayy KPaTKOM IOPUANYECKON KOHCYJIbTAllUU MMOA3aIUTHOMY BO
BpeMs MPOBEACHUS CIIEJCTBEHHOIO IEHCTBUS IO BOMNPOCAM B paMKax
OKa3bIBAEMOM 3AIIUTHUKOM FOPHIAYECKON TOMOILN;

— TMPaBO HA y4acTUE B MIPEHUSAX CTOPOH;

— MpaBO Ha JOMYCK K CBEIEHUSIM, COCTABJISIIOUIUM TOCYAAPCTBEHHYIO
TaliHy, B COOTBETCTBUU C MOJOKEHUAMH POCCUICKOT0 3aKOHOATEIbCTBA
[15].

I[loMrmMO BBITEKAIOMIMX M3 TOJIOKEHHM 3aKOHOAATENbCTBA IIpPaB, y
3alIUTHUKA TAK)K€ UMEETCs KPYr 00s13aHHOCTEN, KOTOpPbIE OH JOJKEH COONIOAATS.
Cpenu 00s13aHHOCTEH 3alIUTHUKA BBIJETUM:

— 0053aHHOCTbH MO COOTIOACHUIO TPEOOBAHMI 3aKOHOJATEIHCTBA B 00JIaCTH

Y4acTHsl 3aL[UTHUKA B YTOJJOBHOM MPOLECCE;

— O0053aHHOCTHh OKAa3bIBaTh IOPUIUYECKYI0 MOMOILb MOA3ALIUTHOMY B

paMKax paccielyeMoro yrojloBHOTO JeJia Ha OECIUIaTHONW OCHOBE;

— co0mroaTh MOPSAIOK, IPETYCMOTPEHHBIN CY/IeOHBIM 3aceIaHUEM;
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— 00s13aHHOCTh MOIYMHATHCS PACIIOPSHKEHUSIM MPEJICEIATEeNbCTBYIOLIETO;

— 0053aHHOCTH 1O COOJTIOICHHIO 3aIIUTHI TIOJICYAMMOTO M HE OTKa3hIBAThCS
OT MPEAOCTABJICHUS TAKON 3alUThI, €CJIM OH B3sJI 0053aTEILCTBO IO €€
OKa3aHUIo;

— O0O0SI3aHHOCTh [0 HEPA3[JIAICHUI0 CBEICHUI, KOTOphIE CTAld €My
M3BECTHHI B paMKax YroJOBHOIO Jejla B CBA3U C OCYIIECTBICHUEM
(GYHKIIUY 3aIHTHI.

Bce mnepeuucneHHbie mpaBa U O0O0S3aHHOCTH 3alllUTHUKA B YTrOJIOBHOM
nporiecce OObECIUHEHBI OJHOM OOINECH IENbI0 — OCYIIECTBIICHHE 3alllUThHI IPaB,
WHTEPECOB U CBOOOJ OOBHMHAEMOro, a TaKXKe HEIOMYIEHWE HE3aKOHHOTO U
HEOOOCHOBAHHOI'O OOBUHEHUSI.

B HaydHOW JuTeparype BBICKA3bIBACTCS MHTEpPECHass TOYKa 3PEHMS,
COTJIACHO KOTOPOM JIESITEILHOCTh aJIBOKaTa CIIOCOOCTBYET JOCTHXKEHUIO OCHOBHOM
1[EJIM YTOJOBHOI'O MpoIecca - JOKAa3aHHOCTH BUHOBHOCTH, KOTOpAasl peainu3yeTcs
crenupuIHbIMU criocodamMu U Metogamu [1, ¢. 60]. Mbl mojaraem, 4To HENb3s
CUMTATh JAHHYIO TOYKY 3PEHHS BEPHOM, TaK KaK IJIaBHOM IEIbI0 JIESITEIHLHOCTH
3alllUTHUKA SIBJISICTCSI HE YCTAHOBJEHHWE BHHOBHOCTH WJIM HEBUHOBHOCTHU
MOJ[3aIIIUTHOTO, & YCTAHOBJICHUE UCTHHBI 110 ANy U MPEIOCTaBICHUE UMEHHO TEX
JI0Ka3aTeIbCTB, KOTOPHIE JOKA3bIBAlOT HEBUHOBHOCTH OOBHHSIEMOTO.

AJZIBOKaT MPEACTaBISICT CTOPOHY 3alldThl, a 3HAYMUT, SIBIAETCS
CaMOCTOSITEJIbHBIM YYaCTHUKOM YTOJOBHOTO mpoliecca. B CBsi3M ¢ OTBEJAECHHBIM
€My CaMOCTOSITEIbHBIM MPOILIECCYAIbHBIM CTAaTYCOM 3alllUTHUK MOKET BHIOMpPATh
BCE CPEACTBA, METOJIMKU U TAKTHKY 3AIMThl CBOErO MOJ3AIIUTHOTO, KOTOPHIE HE
3ampelIeHbl 3aKOHOM U KaXKETCsl eMy 11eJIECO00pa3HbIMU B paMKax pacciielyeMoro
YTOJIOBHOTO JIEfa.

Takum 00pa3zoM, MbI BUIMM, YTO QJIBOKATY MPEIOCTABISCTCS TUPOKUNA KPYT
npaB i peanuzanuu QyHkiuu 3anmuthl. OgHAKO, €CTh NMPSIMO YCTAHOBJICHHBIC
mpaBa, a €CTh MpaBa, CIOCOOCTBYIOIINE OCYIIECTBICHUIO TAKUX TIPaB: 3asBICHUE

OTBOJIOB U XOJIaTAlCTB.
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CTOUT OTMETUTH, UTO 3asIBJICHUE OTBOJOB B HEKOTOPBIX CIydasiX SIBISETCS
IPaBOM, a B HEKOTOPBIX — OOSA3aHHOCTHIO. 3asBIIEHUE OTBOAA OYIET SABIATHCA
00s3aHHOCTHIO B TOM Clly4ae, KOrja Yy 3allldTHUKAa HMMEETCs JI0CTaTOYHOE
KOJIMYECTBO OCHOBAaHUM I €ro 3asBiCHUS, Oa3UpPYIOLIMXCS Ha MPaABIHMBBIX
CBEJICHHUSIX.

Ecnu roBoputh 0 xomaTaiicTBax, TO 3alIUTHUK MOYET MX 3asABUTh HA BCEX
CTaIMsAX paACCIIECIOBaHMs YrOJOBHOTO Jefia: Ha MOCyAeOHON u cyaeOHOM cTaauu
YIOJIOBHOTO  mpolecca. B cuTyanuu, Korga  XOJATailCTBO  Kacaercs
BOCCTAHOBJIEHUSI HapYyLICHHBIX IPaB, TO €ro CIEAYET 3asBUTh HE3aMEIJIUTEIIBHO
JUIsL TOrO, 4YTOObI HE JOIMYCTUTh B JajJbHEHIIEM OTKJIOHEHHUS OT HOPMAJIbHOIO
GyHKIMOHUPOBAHUS CYJIOHOTO anmapara.

Hanpumep, mo Jlemy Ne 18-AllY16-2, paccmarpuBaeMbiM BepXOBHBIM
Cynom Poccuiickoit denepaiii, Ha paHHEH CTaJAWHM PaCCICAOBAHMS Jiefia ObLIO
3asBJICHO XOJATaiICTBO, KAacalollleecsl y4YacTUsl MPUCSHKHBIX 3acelareied Mpu
cyneObHoMm paszbuparenbctBe [29]. Ho cyn cden, 4To Takoe XOJaTalCTBO OBLIO
3asBJICHO B HEHaJUIeXallee BpeMs sl ero npenacrasieHus. OnHako, BepxoBHbIN
Cyn PO, pykoBoactBysick nosioxenueM cratbu 120 YIIK P® npuien k BbIBOAY,
YTO XOJIaTallCTBO MOXKET 3asBISATHCSA B JIIOOOW MOMEHT YroJIOBHOTO Mpolecca, a
3HAUUT, OCTAaBJCHHE XOJaTalicTBa 0€3 pacCMOTPEHUS SBISIETCS HE3aKOHHBIM
JICVCTBUEM.

B npaBoBO#l JOKTpUHE Ha JOJIIO 3alMTHHUKA BBIJEICHA OJHA €IMHCTBEHHAS
3anoBenb «He HaBpeamw» [10, c. 331]. CyTb naHHOW 3amoBenHd B AEATEIBLHOCTH
aZBOKATa 3aKJIKOYaeTCs B TOM, YTO 3AIIUTHUK HE JOJDKEH IPUIEPKUBATHCA TON
TaKTHKH, KOTOpas CHocoOHa oOpaTUTh BCE JIOKAa3aTelIbCTBA, JOKA3bIBAIOIIINE
HEBUHOBHOCTH IOJ3AIIMTHOTO, B IPOTUBOMNOJIOKHYK CTOPOHY — TO €CTh CHIEJIaTh
WX JI0Ka3aTeJIbCTBAMH BUHBI.

Ecnu anBokar B3s1 Ha ce0s1 003aTENIbCTBO MO 3aLIUTE MOJACYIUMOTr0, TO OH
JIOJIKEH BBITIOJIHUTB BCE JIEUCTBUSI, KOTOPBIE B €r0 CHIIAX, JIs 0OecreueHus mpas u

cB00OJI OOBHUHAEMOTO.
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Ho Ha mnpakTuke CylecTByeT MHOXECTBO MPOOJIEeM OCYIIECTBICHUS
JIEATEIbHOCTH 3allUTHUKA B YrojaoBHOM mpoiecce. OCHOBHOM mpoOsieMoi
NeSATEeILHOCTH a/IBOKATa SIBIIETCS coOOMpaHue Joka3zarenbcTB. OTMedaercs, 4To Ha
B XOJI¢ MPaKTUYECKOW MEATEIBHOCTH JOCTATOYHO PACHpPOCTPAHEHBI OIMIMOKH B
cOOMpaHuU JI0OKA3aTelbCTB KaK Ha CTAJIMU MPEIBAPUTEIHHOTO PacClIeIOBAHUs, TaK
U Ha cTaguu cyaeOHoro pasouparensctsa [11, c. 43].

O4eBUOHO, YTO TakWe OIIMOKM MOTYT TPHBECTH K BBIHECEHUIO
HECIPaBeUIMBOTO MPUTOBOPA, a TAKXKE K HEYCTAHOBJICHUIO BHHOBHOIO JIMIA IO
nemny. CnepgoBarenbHO, OIIMOKH OOYCIIOBICHBI HE TOJMBKO Hed(DEeKTUBHON
JEeSATEIbHOCTHIO OPTraHOB MIPEIBAPUTEIHLHOTO PACCIIEIOBAHUS, HO U HEOCTATOYHON
pa3pabOTaHHOCTBIO PELIEHUS JaHHOM MPOOIEMBbI CPEIU YUCHBIX.

Eme onHoit mpoOnemoil NeATeNbHOCTH 3allMTHUKA MO 3alluTe MpaB U
UHTEPECOB TMOJ3ALIUTHOIO SBJISETCS HEAOCTAaTOYHAas pa3padOTaHHOCTh MeEp
pearupoBaHMsl Ha IPOU3BOJIBHOE MOBEIEHNE IPABOOXPAHUTEIBHBIX OPTaHOB.

[lo HamemMy MHEHHIO, pELIEHWE JaHHBIX NpoOJeM Mbl BHIUM B
YCTaHOBJIEHHE TaKUX 3aKOHOJATEIbHBIX HOPM U CHOCOOOB OCYLIECTBIICHHUS
JeATEIbHOCTH OPraHOB, KOTOPbIE OyAyT OTBEYATh HE 3ajayaM JEKJIapUPOBAHMS, a
LEISIM YTOJOBHOTO CYAOINPOU3BOJACTBA, & TOYHEE, COCTA3ATEIBHOCTH CTOPOH.
PernameHTHpysl COCTS3aTENBHOCTh CTOPOH B KayeCTBE OCHOBHOIO IPUHLMIIA
YTOJIOBHOTO MPOLECCa, HETPYAHO JOCTUYh MEXaHM3Ma MMEHHO TaKoro mpolecca,
KOTOPBIN MO3BOJIUT 3aIIUTUTh OOBUHSAEMOTO OT HE3aKOHHOTO M HEOOOCHOBAHHOTO
OCYXICHHUS.

B cBsa3u ¢ 3TuM, 1e1ecoo0pa3HO OTMETHTb, YTO IPABO Ha MOJYy4YEHHE
IOPUIMYECKOM MOMOIIM — 3TO OJHO M3 OCHOBHBIX KOHCTHUTYLIMOHHBIX IIpaB
rpaxxganuHa. CrenoBaTenbHO, (PYHKIMOHUPOBAHUE JESITENIBHOCTH 3alllMTHHUKA
JOJKHO OCYUIECTBIIATHCS B HA/IJIEKAIIEM HOPAIAKE U ¢ COOTIOACHUEM BCEX HOPM U
MOJIO’KEHUHN 3aKOHOJIATENIbCTBA. Y CTAHOBJIEHUE TAKOrO IMpaBa OOYCIOBIEHO TEM,
4YTO JAJIEKO HE BCE rpaklaHe 00JaJaloT JOCTATOYHBIMU 3HAHUSIMH B 00JIACTH
IOPUCTIPYACHLUH I TOTO, YTOOBI HaJJIeXkKaluM 00pa3oM 3allUTUTh CBOU IIpaBa U

WUHTEPECHI.
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AnBOKaTckas TOMOLIb SIBJSIETCS BaXHBIM  3JEMEHTOM  YTOJOBHOIO
mporecca, Tak Kak OOBHHSIEMBbIH HAaXOIUTCS B TMOJIOKEHUH MPOTHUBOCTOSHUS
[EJOCTHOTO MEXaHM3Ma TOCYJAapCTBEHHOIO CiencTBHUs U oOBHHEHMs. [lorTomy,
JUTSL TOTO, 9YTOOBI COONTFOCTH OajlaHC ypOBHEH OOBHMHEHHS M 3aIUTHI, HEOOXOIMMO
00€eCIeyuTh COOTBETCTBYIOIIHNE CTIOCOOBI 3aIIUThI B TAKON CUTYalIUU.

3alUTHUK, KOTOPBIMA 3aKJIIOYHII COTJIAlIeHHe 00 OKa3aHWU MOMOIIU CBOEMY
MOJI3aIIUTHOMY, BIIpaBe oOIIaThCsl ¢ HUM 0€3 OrpaHUYEHHUS MO0 BPEMEHU C LETIbI0
MPEIOCTABIICHUS EMY IOPUANYECKOM MOMOIIIH T10 3alUTE €r0 OT OOBUHEHUS.

Taxxe, Kak Mbl y)K€ YIIOMHUHAIIM, Y 3alIUTHUKA UMEETCA MpaBO coOMpaTh
JI0OKa3aTejIbCTBa HEBMHOBHOTO OOBUHSEMOIO, [MpPUIJIAIIATh CIEHHAINCTA U
IPUCYTCTBOBATh BO BpEMsl IPOM3BOJACTBA CJEACTBEHHOIO JeWcTBUs. Bcee
NIEPEUNCIICHHbBIE TPOLEAYPhl PETIaMEHTUPYIOTCS I TOro, YTOObl OOECIEeYUTh
HEOOXOUMBIN MPOTUBOBEC 3aLUTHI U OOBUHEHUSA. TO €CTh 3alIMTHUK YYaCTBYET B
JieJie HapaBHE ¢ OOBUHUTEIIEM.

OpnnHako, Henb3s cKa3aTh O TOM, YTO COBOKYITHOCTb ITOJITHOMOYMM 3alIUTHUKA
¥ OOBHHUTENS OANMHAKOBBIE. Kax /10l CTOpOHE MPEIOCTABIIAIOTCS UMEHHO T€ IpaBa
U O0s3aHHOCTH, KOTOpbIE TMOCHYXaT LeJsIM 3alluThl WJIA OOBHHEHUS
COOTBETCTBEHHO, a TAKXKE LEJISIM YTOJIOBHOTO IIpoLiecca.

YTOuyHUM, 4YTO, TMOCJIE€ TOro, Kak 3allUTHUK OyAeT JOomyleH K
PAacCMOTPEHHUIO YTOJIOBHOTO J€a, TO OH MOET O3HAKOMHTHCS C MPOTOKOJIOM
3a/lepKaHusl  [OJ03PEBAEMOr0, C IIOCTAHOBJIEHHUEM O IPUMEHEHUU MEPHI
npeceueHuss (eciau Takas Mepa OblJla MPUMEHEHAa), C MPOTOKOJAMU HHBIX
CJIEJICTBEHHBIX JCHCTBUH, a TAK’K€ MHBIMU MaTepuaiamMu yroJoBHOro aena. Kpome
TOTO, aJIBOKAT BIIPaBe JEJIaTh KOIMUHA JOKYMEHTOB U3 YTOJIOBHOIO JEa.

Ha cyneOHOl cramuuM 3alUTHUK MOXET Yy4YacTBOBaTb B CyIACOHOM
pa30upaTenbcTBE KaKk B Cyle NEepBOM HMHCTAHUUHU, TaK W ameUISILHOHHOM,
KACCALIMOHHOM, HA/I30pHOM MHCTAHLIMM U B PACCMOTPEHUH BOMNPOCOB MO MOBOIY
UCITOJIHEHHUSI IPUTOBOPA.

[TomumMO mOJaYu MOTHBHUPOBAHHBIX KaJIOO HA HE3aKOHHBIE JEHCTBUS

COTPYAHHUKOB IPABOOXPAHUTCIIbHBIX OPraHOB, 3alllUTHHUK MOXKCT IIOJATb ’KaJ100bI
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Ha uX Oe3deicTBHe, a TakkKe HCIOJIb30BaTh WHBIE 3aKOHHBIE CHOCOOBI 3aIlUTHI
obBuHsieMoro [7, ¢. 300].

3alIUTHUK B XOJI€ MPEIBAPUTEIHLHOTO PacClieJOBAaHUS MOXKET y4acTBOBAaTh B
cOope [T0Ka3aTeabCTB NPHU TOMOIIM CIEIYIOMIMX CHOCOOOB, YCTaHOBICHHBIX
yacThio 3 crarbeit 86 YIIK POD:

— OIpOC JIHII,

— TMOJy4YEHHUE MPEAMETOB, CIPABOK M HHBIX JOKYMEHTOB OT OpraHOB

BJIACTH, OPTAHU3ALMNMN U YUPEKICHUN.

Tak, B 2003 romy B YroJOBHBIM mpoliecC OBLT BBEACH HWHCTUTYT
crienanucta B coorBeTcTBuU co ctatbed 80 YIIK PO [47]. Bmecte ¢ BBeneHuEM
JTAHHOTO MHCTHUTYTA, 3AllIMTHUK MOJYYWJI MMPABO HA MPUBJICUYCHHUE CIIEHUATUCTA 10
JIOTOBOPY € LEJBIO BBISICHEHUS BOIIPOCOB [0 IOBOJAY OKAa3aHUS FOPHUINYECKON
nomomu. Takass (yHKUMS TO3BONMIIA 0O0Jie€ KAYECTBEHHO OKa3bIBaTh MOMOIIb
MOM3AIIMTHOMY JUIsl BBISICHEHHS M TIOJATBEPXKIACHUS MHOTHX (PaKTUYECKHUX
0OCTOATENBCTB OOBUHEHUS 10 PACCIEAYEMOMY YTOJOBHOMY JIETY.

[Ipn 3TOM crnenmuaiucT BCTyHaeT B JEJNO JJIA TOro, 4ToObl yKa3aTh Ha
OIIMOKHU, KOTOpBIE 3AIMMTHUK MOI HE 3aMETUTh WU JIOMYyCTUTh B CHIY
HEJOCTAaTOYHOW OCBEIOMJIEHHOCTH B Kakoi-nubo cdepe. Croenuanuct MOXKET
yKa3bIBaTh Ha OIMIMOKU, KOTOPBIE OBLIN JIOMYIIEHBI B MPOIECCe OOHAPYKEHU S WIIH
(bukcarmm 10Ka3aTeabCcTB 1o aeny [8, ¢. 10-15].

Ho OCHOBHBIM HEIOCTAaTKOM BBEACHHUSI JAHHOW HOPMBI SIBISETCS TO, YTO
TPYd CHEIUAIUCTa 3a4acTyl0 HCIOJB3YIOTCS HE Il Ja4d CaMOCTOSITEIbHOIO
3aKJIIOYEHUS] 10 TOBOAY BO3HHUKIIEH NpoOieMbl, a s OKa3aHus MOMOIIU
3aIMTHUKY. B CBA3M € ATUM MBI TOJIara€éM, 4YTO LEJIECOO0Pa3HO YTOYHUTH
MOJIO’KEHHE YTOJIOBHO-TIPOLECCYATBbHOIO 3aKOHOJATENbCTBA B JAHHOMN YacTH.

Takum 00pa3zoM, Mbl IPUXOJAUM K BBIBOJY, UTO YTrOJIOBHO-IIPOLIECCYaTIbHOE
3aKOHOAATEIBCTBO HA CErOJIHSIIHUI JE€Hb HAACNSIET 3alllUTHUKA IIIUPOKUM KPYyTOM
paB ¥ 00s3aHHOCTEH, OCHOBHOM IIE€TTbI0 KOTOPBIX SIBIISIETCS YCTAHOBJICHUE UCTUHBI

1o A€y U HCAOIIYIICHNUEC HAPYIUICHHUS IIpaB 1 HHTECPECOB MMOA3AIMUTHOTIO.
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Brinenrm OCHOBHBIE BBIBOJIBI, CICIIAHHBIE B JAHHOM ITYHKTE OaKaIaBpCKOM
padoTHL.

Mpbl BBISICHWJIM, YTO BCE IIpaBa 3alllUTHUKA JCIATCS Ha HECKOJIBKO
KaTEropuHu.

IlepBas xareropusi mpaB — oOmias. OOmias KaTeropusi mMpaB O3Ha4yaeT, 4YTO
3aIUTHUKY TPHUCYXKJIAETCS KPYT IMpaB, MPUCYIIUX BCEM JIMIIaM, YYacCTBYIOIIUM B
YTOJIOBHOM Tpolecce. BTopast kareropusi mpaB — 3TO IpaBa aJBOKaTa, IPUCYIIHE
€My KakK CYOBEKTYy CJEJICTBEHHOTO JAcHcTBHs. TpeTbs KaTeropuss — IIpaBa,
BO3HHUKAIOIIME BO BpEMsl HA3HAUCHUs M pealu3alnu SKcOepTusbl. YeTBepTas
KaTeToOpHsi — 3TO KaTeropwsl CIEIU()UIECKHUX MPaB, MPUCYIIUX TOJIBKO 3alUTHUKY.
B kpyr Takux mpaB BXOMAT, HaAIpUMEp, MPaBO Ha 3asgBICHHE MOTHBHUPOBAHHOTO
CaMOOTBO/a; IPaBO Ha y4yacTHE B MIPEHUAX CTOPOH.

3alMTHUK TakXe 00JiajlaeT KpPyrom OOsS3aHHOCTEHM, KOTOphIE OH JIOJDKEH
cobmoaats. Cpenu 00513aHHOCTEH 3allIUTHUKA BBIJCTUIIH:

— 00s13aHHOCTH IO COOJIIOACHUIO TPeOOBaHUM 3aKOHOATEILCTBA B 00JIaCTH

y4acTHsl 3alllUTHUKA B YTOJIOBHOM IIPOIIECCE;

— 00s13aHHOCTh OKa3bIBaTh IOPHIMYECKYIO ITIOMOIIb IOJ3AIIUTHOMY B
paMKax pacciieyeMoro yrojioBHOTO Jieja Ha OeCIJIaTHOM OCHOBE U MHBIC
00s13aHHOCTH.

Taxke MbI OTMETWIM, YTO Yy 3alllUTHHKA HMEETCS TIpaBO COOMpaTh
JI0Ka3aTeIbCTBA HEBUHOBHOTO OOBHHSEMOTO, TMPUIJIANIATH CIEIUATIUCTAa U
MPUCYTCTBOBaTh BO BpeMs IIPOM3BOJICTBA CIECJACTBEHHOrOo JeMcTBUs. Bcee
MePEUYUCIICHHBIE TIpaBa U 00SI3aHHOCTH 3AIUTHUKA PETJIAMEHTUPYIOTCS ISl TOTO,
yTOoOBl 00€CEUYUTh HEOOXOJUMBIM MPOTUBOBEC 3alllUThl U OOBHHEHUsA. To ecTh

3aIlUTHUK YYaCTBYET B JieJie HapaBHE C OOBUHUTEIIEM.

2.2 OcHOBaHUA yYaCTHsl 3allIUTHAUKA B YTOJIOBHOM Ipolecce

OcHoBaHMEM ydYacTHs aJBOKAaTa B YIOJOBHOM IIPOLIECCE  CIYKUT

CorjlameHue M™MCXKJy 3alllUMTHUKOM MW Cro mnoJA3alliluTHBIM 00 OKa3aHuH
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IOPUAMYECKOM momol. Takoe coriameHue cocTaBisieTcst B (hopMe MUCbMEHHOTO
JIOTOBOpa € YKAa3aHMEM BCEX YCJIOBUM IPENOCTABICHHUS HOPUAUYECKUX YCIYT.
VYKkazaHHOE OCHOBaHHWE 3aKpeIUieHO B MyHKTe | m 2 crtatbu 25 denepanbHOro
3akoHa «O0 aJBOKATCKOU JAESTENbHOCTH U aIBOKaType B PDy.

BTopoe ocHOBaHME ydacTHs 3alllUTHUKA B YTOJIOBHOM MPOLIECCE YKA3aHO B
nyHkTe 10 cratbu 25 ®enepanbHoro 3akoHa «O0 agBOKATCKOW AEATEIBHOCTU U
anBokatype B P®D», a takxke B wactu 2 crarbu 50 YIIK P®: agBokat moxer
NpUHAMAaTh y4YacTHE€ B POJM 3alIUTHUKA IO HA3HAYCHHID OpPraHOB
IIPEABAPUTEIBHOIO paccienoBanuss W cyaa. l[lpm 3TOM ydacTme 3amuMTHHKA
HEBO3MOKHO 0€3 BOJIEU3bSIBICHUS OOBUHSIEMOTO.

Ecnu aaBokar yke npuHsil Ha ce0s 3alMTy OOBHUHSEMOTO, TO OH HE MOXKET
OTKa3aTbCsl OT €€ MPEJOCTABJICHHS MO KAaKUM-IHOO JIMYHBIM MOTHBaM WIIU
coobpaxenusm [5, c. 8-9].

ITonoxenus YTOJIOBHO-IIPOLIECCYAIIbHOTO 3aKOHOJATENIbCTBA,
comepxkamuecs B crarbss S50 m 52 VIIK P®, persiamMeHTUPYIOT OCHOBaHMS
HA3HAYCHUs aJBOKaTa, OCHOBAHMS €ro 3alluThl M OTKa3a OT 3aumuThl. Ecim
3AIIMTHUK HE SBWJICA B TEUECHHE 5 CYTOK CO JIHS 3asABJICHUS XOJATalCTBA O €T0
HA3HAYEHUH, TO OPraHbl NPEIBAPUTEIBHOIO PACCIECAOBAaHUS WM CYJ BIIPaBe
Ha3HAYUTh OOBUHIEMOMY MHOT'O 3al[UTHUKA.

Ecnum m Takol 3allMTHHK OTKAa3bIBAETCA OT NMPENOCTABIIECHUS 3aIlUTHI, TO
yKa3aHHbIE OpraHbl MOTYT HpPHUHATH MEPBI, PErYIUPYEMBIE II0JOKEHUEM
denepanbHO MajgaThl aaBOKaToB [38].

[Ipyu »TOM 3aMeHa 3allUTHUKA OYJET OCYLIECTBISATHCA TOIJAa, KOraa
HA3HAYEHHBIN aJBOKAT HE SIBUTHCS B TEUEHUE OTBEIEHHOIO €My CpoKa. BakHbIM
3aMedaHueM OyJeT TOo, 4YTO 3aMeHa aJBOKaTa HEBO3MOXKHa 0e3 coriacus
IIOACY IUMOTO.

Jlsis TOro, 4ToOBl MEPEUHCICHHbIE BBIIIE OCHOBAHMS y4YacTHs 3alllUTHUKA

OBLIIH PCaIn30BaHbl, H€O6XOJII/IMO BBIIIOJIHUTD PAS YC.HOBI/II\/'I, a UMCHHO:
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— cnenudukanys npodhecCHOHATBHON AESITEIPHOCTH 3alUTHUKA JTODKHA
OBITH CBs3aHA C YTOJIOBHO-TIPABOBOW HAIPABICHHOCTHIO YTOJOBHOTO
nena;

— OOBUHSIEMBIN WM MOACYIUMBIN HE CIIOCOOEH caM 3allUTUTh CBOM IpaBa
Y UHTEPECHL.

Cratps 51 YronoBHo-mpoueccyanbHOro koaekca PO comepxkut ciyyau, B

KOTOPBIX Y4acTHE 3alIUTHUKA JOJKHO ObITh 00s3aTeIbHBIM:

— eciau OOBHUHSIEMBIM HE MPEJOCTAaBUJI OTKA3 OT y4acTUsl 3alllUTHHUKA B
cy/1eOHOM pa30oupaTelIbCTBE;

— eclid OOBUHSIEMBIH SIBJISIETCS HECOBEPIICHHOJICTHUM.

Uto kacaeTcs TIOCJIEIHEr0 YCJIOBHS, TO 3aKOHHBIM MPEACTABUTEIIb

HECOBEPILIEHHOJETHETO B Mpoliecce CyAeOHOro pa3oupaTesibcTBa MOKET:

— JaBaTh MOKAa3aHUS 1O JIEIY;

— 3asIBJISATH OTBOJIbI M XOJaTalCTBA;

— TPUHUMATH YYaCTHUE B IPEHUSX CTOPOH;

— TPEAOCTaBIATh JOKA3aTeNbCTBA;, MPEIBABISATh KAIOOBI Ha JEUCTBUA
(6e3nelicTBUE) M PEIICHUS Cy/Ia.

Korna 3akoHHBIN MpeacTaBUTENb MOJACYAUMOTO JOMYCKAeTCA K y4acTHIO B
YTOJIOBHOM JieJi€ KaK 3allUTHUK WIM TPaKJaHCKUM OTBETYMK, TO OH 0O0Jiajaet
MpaBaMH U HECET OTBETCTBEHHOCTH COrNIacHO cTaThsiM 53 u 54 VIIK PO.

Ecnru B yrojgoBHoM  mpomecce  OOBHHEHHUE  MPEIOCTaBIISIETCS
HECOBEPILIECHHOJETHEMY JIUIy B OTCYTCTBUE 3aLIUTHUKA WA €r0 MPEACTaBUTENS,
TO 9TO0 OyJeT CYIIECTBEHHBIM HapyIIeHHEM MPOIECCyallbHBIX HOpPM. 3a
COBEPILIEHNEM TAaKOW OIIMOKH CIIEAYET BO3BPAILIEHHE YTOJIOBHOTO JIETa.

[Ipurnamenue winM 3aMeHa 3alIMTHUKA y HECOBEPILICHHOJETHEro JIMIA
peanuzyercs corjacHo cratbe 50 YIIK P®, a Takxke mpu COOMIOJCHUM HHBIX
HOPM, YCTAQHABJIMBAIONIUX JIOMOJHUTEIBHYIO 3alllUTYy TIpaB W HHTEPECOB

HCCOBCPIICHHOJICTHCTO 0OBHHSEMOTO:
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ydacTue 3allUTHUKA 0053aTeIbHO, €CIU MOACYAUMBIN U 0OBUHIEMbIN
HE MOJKET 3alUTUTh CBOU TIPaBa W MHTEPECH B CUITy (DU3UUICCKUX WITU
NCUXUYECKUX OTKJIOHEHUU. Omnpenenutrb, 4TO y OOBHUHSIEMOTO €CTh
NCUXUYECKUE WM (U3HMUECKHUE OTKJIOHEHHUS MOKHO TIPU TMOMOIIU
HaOIIOACHUI CBUIETENEH WM CIIELMAIUCTOB. TaKkKe OTKJIOHEHHS] MOTYT
OBbITh BBISIBIICHBI, UCXONSl M3 XapaKTepa COBEPILIEHHOIO MPECTYIHOTO
nestaus [22, ¢. 82]. K mcuxudecknuM OTKIIOHEHUSM MOTYT OBITh OTHECECHBI
AJIKOT0JIU3M U HAPKOMAaHUSI, TaK KaK MOJ00HbIE BEIlIeCTBA 3aTyMaHUBAIOT
pa3yM OOBHHSEMOTO M HE JalOT €My B IIOJHOM Mepe OCO3HaBaTh
XapakTep COBEPIIAEMBIX UM JACHUCTBUU. DPU3NYECKUMH OTKIOHEHUSAMU
OOBHHSIEMOTO SIBJISIFOTCSI HECTIOCOOHOCTh 3aIlIUTUTh CBOU IpaBa B CUITY
c1aboyMusl, TITyXOThI, CJIEHIOTHI UM UHBIX MOJI00OHBIX 3a00JIeBaHUM;
y4acTHe aJBOKaTa B Jiejie 00s3aTeNIbHO, €CIIM MOJICYANMbBIA HE BIIaJIEeT
TEM SI3bIKOM, Ha KOTOPOM BEJIETCSI YTOJIOBHOE MPOU3BOJICTBO;

€CJIM JINIy UHKPUMHUHHUPYETCS MPECTYIUICHHE, 0 KOTOPOMY HaKa3aHUE
Ha3HA4YaeTCs B BUJIC JIMIICHUS CBOOOBI HA CPOK CBBIIIE 15 jeT, a Takxke
MOKU3HEHHOE JIMIIIEHUE CBOOOIbI UM CMEPTHASI Ka3Hb;

ecau  OOBHHSEMBIM  XOJaTaliCTBOBaJl O MPOBEACHUH  CYIASOHOTO
pa3oupaTesbCTBa C yYaCTUEM MTPUCSIKHBIX 3aCeIaTelIeH;

eci OOBUHSAEMBIN MPEIOCTAaBUII XOJATAalCTBO O PACCMOTPEHUU Jeia B
nopsnke rtinaBel 40 YIIK P® — mnpu cormacum OOBHHSIEMOTO C

MMPCABbABICHHBIM CMY OOBHHEHHEM.

Ecau B IIpoHecCce IMpOHUCXOIHUT 3aMCHaA aABOKaTa, TO CMY IIPCAOCTABJIAIOT

BpeMs M NpPaBO Ha O3HAKOMJICHHE C MaTepualaMH YroJIOBHOTO J€Jia, a TaKkKe
BpeMs Ha MOJATOTOBKY K 3alllUTE MOACYIMMOTO B CyJeOHOM pa3duparenscTse. [Ipu
ATOM 3aIMUTHUK MOXXET MPEJOCTAaBUTh XOJATAaHCTBO O MPOU3BOJCTBE HEKOTOPBIX

CJICJICTBEHHBIX JCHCTBUM 3aHOBO: JOMIPOC CBUICTENS, TOTEPIEBIIET0, SKCIIEPTa.

O,Z[HaKO, HaJIWYHUC 3allUTHUKA B YTOJIOBHOM IIPOLECCC HC ABJISACTCSA HpHMOﬁ

00s13aHHOCTBIO OOBHHSEMOI'0, a €ro npaBoM. MHbIMU clioBaMH, B JT000H MOMEHT
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MPOM3BOJCTBA MO €Ty OOBHHSIEMBIH MOXET OTKa3aThb OT YCIYI 3alllUTHUKA U
3aIIMINATH CBOM IIPAaBa U UHTEPECHI B CAMOCTOSITEILHOM HOPSIIKE.

Otka3 OOBHHSEMOTO OT 3alllUTHUKA JOJHKEH ObITh 0o0ocHOBaH. [Ipuunna
HEIUIaTeKEeCITOCOOHOCTH OOBHHSAEMOTO HE MOKET OBITh MPUYMHOMN JI1 OTKa3a OT
3allMTHHKA, TaK KaK B TAaKOM Cllydae, €My NpeOCTaBISIOTCA YCIyru OecIiaTHOTO
aZBOKara.

Takum o00Opa3oM, B 3aKOHOJATEIbCTBE YCTAaHOBJIEHBI OCHOBAaHHSA OTKa3a
OOBHMHSIEMOT0 OT 3allMTHUKA B CIIy4asiX, €CIH:

— TPEAOCTABJICHHBIN a/IBOKAT YK€ y4acTBOBAJ B PACCICAOBAHUU I10 3TOMY

Nedy B KayeCTBE CyJIbH, NPOKYpOpa, CIECAOBATENA, HAYAJIbHUKA OpraHa
NO3HAHWS, HayaJbHUKA MOJAPA3JCIICHHUs] JO3HAaHUSA, JIO3HABaTell,
cekperapsi CylIeOHOro 3aceJaHus, CBUIETENs, 3KCIEpTa, CIEHHUATUCTA,
MEepPEBOIUMKA WIIU MTOHSTOTO;

— €CJIM 3alIUTHUK SBJISIeTCs OJM3KUM POJICTBEHHUKOM WM POJICTBEHHUKOM
CyllbH, IPOKypOpa, CIIE0OBaTeNsl, HadajlbHUKA OpraHa JO3HaHuS,
HayaJbHUKA TOJPA3JCIICHUS JIO3HAHWA, JO3HABaTeNsl, CeKpeTaps
CyJeOHOI0 3ace/IaHus, a UHTEpeCchl OOBUHAEMOTO U MEPEUUCIECHHBIX JIHI]
MPOTUBOpEYAT JIPYT APYTY;

— €CJM 3alIMTHUK Y€ OKa3blBaJl OOBMHSIEMOMY HOPUIMYECKYIO MOMOIIb,
HO HE COLUINCH BO MHEHUHU.

Eciu npucyrctByeT xoTssi OBl OJHO U3 IEPEUYUCICHHBIX  YCJIOBHMA
HEBO3MOKHOCTH YYacTHsl 3alIUTHUKAa B YTrOJIOBHOM IIpoLiecce, TO OOBUHSEMBIN
BIIpaBe MPeJI0CTaBUTh OTBOJ aJBoKaTa. PemeHne 00 0TBOAE MPUHUMAETCS CYAOM,
KOTOPBIM paccMaTpPUBAET YIOJOBHOE JIENIO, a TAKKE MPEICENATENbCTBYOIIUN, €CIIN
peub UJIET O CYAE C YYACTUEM IPUCSHKHBIX.

[lopsmoxk omiarel Tpyaa ajaBokata conepxurca B llocraHoBineHun
[IpaButensctBa Ne 555 «O0 wunHaekcanuu pa3Mepa OIUIaThl TpyAa aJIBOKATOB,
YYaCTBYIOIIMX B KauyeCTBE 3alIUTHUKOB B YIOJIOBHOM CYIONPOM3BOJCTBE IO
Ha3HAYEHUIO OPraHOB JO3HAHUS, MPEIBAPUTEIBHOIO CIEACTBUS, NMPOKYpOpa WA

cyna» [33].
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Ecnu 3ammTHUK ydacTBYeT B JieJie, TO OH JOJIKEH CEPbE3HO MOJOUTH K €ro
PAaCCMOTPEHHUIO W MPOAHAIM3UPOBATHh BCIO CHENU(UKY yroioBHOro nena. Kpome
TOTO, 3alIMTHUK JIOJDKEH MOJTOTOBUTH CBOErO TOJ3AIUTHOIO K YYacTHIO B
CyneOHOM 3acemaHnu, OOBSCHUTH TpaBWIa BEICHUS 3acelaHus, OOpaImieHus c
Cylbei, mpaBwia cyoopauHanuu. Kpome Toro, BaXHO JTOHECTH 0 MOA3ALUIUTHOTO
MOCJIEJICTBUSI HECOOTIOACHUS TIEPEUNCICHHBIX MTPaBUII.

HeoOxoaumo, 4ToOBI cam 3allUTHUK coONMIonan AaHHble mnpaBuia. Ilpu
HECOOJIIOJICHUH OCHOBHBIX MPHUHIIUIIOB YTOJOBHOTO MpOIECCa, aJBOKAT MOKET
OBITH OTCTPAHEH OT JIeJIa, WJIM PACCMOTPEHHUE JIeJIa MOKET ObITh IEPEHECEHO.

Takum 0OpazoM, B X0A€¢ PacCMOTPEHHS] OCHOBAHWHN yJacTHs 3alllUTHUKA B
YTOJOBHOM TMPOIIECCE, Mbl BBISIBUJIM, YTO OCHOBAaHHEM YYacTHs ajJBOKaTra B
YTOJIOBHOM TIPOIIECCE CIY)KHT COTJIAICHHE MEXKAy 3alllUTHUKOM U €ro
MOI3AIIUTHBIM 00 OKa3aHUU IOPUAMYECKON Mmomoiny. Bropoe ocHOBaHME ydacTus
3alllUTHHUKA B YTOJIOBHOM MPOIIECCE - M0 HA3HAYEHUIO OPraHOB MPEABAPUTEIHLHOTO
paccinemoBanus u cyaa. l[Ipm 3TOM ywacThue 3alMTHUKA HEBO3MOXXHO 0e€3
BOJICU3BSIBIICHUS OOBUHSEMOTO.

Kpome  TOro, B  YroJOBHO-TIPOIECCYaTbHOM  3aKOHOJATEIIbCTBE
0003HaYal0TCs CIy4au 0053aTebHOTO YYacTHs 3aIIMTHUKA: €CJIM OOBUHSIEMBIN HE
MPEIOCTAaBUIl OTKAa3 OT y4yacTHs 3alllUTHUKA B CyJACOHOM pPa30oMpaTenbCTBE; €ClU
OOBHHSIEMBIN SIBIISICTCSI HECOBEPIIICHHOJETHUM; YYaCTHE 3allIUTHUKA 00S3aTEIIBHO,
€CJIM TOJICYTUMBIN WM OOBUHSEMBIN HE MOKET 3allIUTUTh CBOU MPaBa U HHTEPECHI
B CWIy (DM3WYCCKUX WM TICUXUYECKUX OTKJIOHCHH, ydacTHE aJBOKaTa B JIeIe
00s13aTENBHO, €CIIM MOACYIMMBIN HE BJIAJICET TEM S3BIKOM, HAa KOTOPOM BEACTCS
YTOJIOBHOE MPOU3BOJCTBO; €CJIM JIUIy WHKPUMHUHHUPYETCS NPECTYIUICHUE, IO
KOTOPOMY HaKa3aHWE Ha3HauyaeTcsl B BHUJIE JIUIICHUS CBOOOJBI Ha CPOK CBBbIIIE 15
JeT, a TaKKe TMOXU3HEHHOE JMIICHWE CBOOOABl WM CMEpPTHas Kas3Hb; €CIU
OOBHHSIEMBIM XOJAaTalCTBOBAI O MPOBEICHUU CYACOHOrO pa3OupaTeNbCcTBa C
y4acTHEM TPUCSHKHBIX 3aceaaTelied; eclii 0OBUHSAEMBIN MPEI0CTaBUI XOAATACTBO
o paccmorpeHun gaena B mnopsake rinaBsl 40 YIIK P® — npu cornacuu

OOBHUHSIEMOTO C MPEAbSIBICHHBIM €My OOBUHEHHUEM.
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B urtore orMeTum, 4TO 3aIMTHHK SIBISIETCS BAXXHOW (PUTYPOM yrOJIOBHOTO
mpoIiecca U IOJDKEH OBITh MPEOCTABICH OOBUHAEMOMY WIIH TTOJICYIMMOTO BO BCEX
clly4asiX, KpOM€ Te€X, €Clidi OOBUHSEMBIH caM MOXKET 3allUTHTh CBOM IMpaBa H

HHTCPCChI MJIM OTKAa3bIBACTCA OT ITPCAOCTABJICHUA 3allIUTHI.
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I'naBa 3 YuacTue 3allIUTHUKA B YTOJIOBHOM Ipoiiecce

3.1 YyacTue 3allMTHUKA B Cyje NePBO MHCTAHIIUU

Hcxonss M3 KOHCTUTYIIMOHHOTO IOJIOKEHHSI O TpaBe BCEX TpaXKJIaH Ha
IIPEIOCTABIICHUE 3aAIMUTHI B CY/C, 3aAIIUTHUK MOKET MIPHHUMATDH yJacTHE HA JTFO00H
CTaJuK CyeOHOr0 pa30oupaTebCTBa U B CyC JIIOOOW MHCTAaHIMU. B mpenpirynmx
naparpadax OakanaBpckoi pabOTBI MBI YKa3blBadM CIydaw O0s3aTeIbHOTO
y4acTHs 3alIUTHUKA B YTOJOBHOM IPOILIECCE.

B cyzne nmepBoii MHCTaHIIMK MOMHMO 3allMTHUKA B JIEJIC MOTYT Y4acTBOBAaTh
OJIM3KHME POJACTBCHHHUKH, 3aKOHHBIA MPEICTABUTE]Ib OOBUHAEMOTO Y WHBIC JIUIIA CO
CTOpOHBI 3amuThl. Kak u Ha JOOBIX CTaAusIX yroJIOBHOTO IpOIlecca, 3alUTHUK
00s3aH WCIOJIb30BaTh BCE 3aKOHHBIC CpPEICTBA W MEXAaHU3MBI BBIBJICHHS
OOCTOSTEILCTB, ONMPABIBIBAIOIINX IOJ3AIMUTHOr0, CMATYAIONIMX €ro HaKas3aHWe.
OH 00s3aH OKa3plBaTh KBAIM(DUIMPOBAHHYIO  IOPUAMYECKYIO  ITOMOIIb
OOBUHIIEMOMY C IIEJIBIO 3aIUTHI €T0 MPaB u CBOOO/I.

3alUTHUK M3JIaracT CBO€ MHEHHE TI0 TIOBOAY OOCTOSITENIBCTB Jieia B Hadaje
cynebnoro cneactus. Ilocnme okoHYaHWs CyAeOHOTO CIEACTBHS OH JIOJDKCH
BBICTYITUTH C 3aIlUTUTEIIEHON PEUblo.

CynebHoe paszOupaTenbcTBa MO YrOJIOBHOMY J€Ny B IMEPBOM HMHCTAHIIMH
IpernoiaraeT OCYIIECTBICHUE JBYX CTAIWi: CTAIMH IMOATOTOBKU K CyICOHOMY
pa3dupaTenbCTBY M HEMOCPEICTBEHHO CaMo Cy1e0HOe 3acelaHMe.

B nesaTenbHOCTH 3alUTHUKA TIOATOTOBKA K CYIACOHOMY pa3OoHMpaTebCTBY
UrpaeT 0CoOYI0 POJib, TaK KaK OH BEJET aKTUBHYIO IMOATOTOBKY K MPEACTABICHUIO
3alUTUTEILHOW MO3WITUU TIOJCYIUMMOro. B mporiecce MOATOTOBKHA K CynIeOHOMY
pa3doupaTebCTBY 3aIMTHUK HWMEET IPaBO JIOMOJHUTCIBHO O3HAKOMHUTBCS C
MaTeprallaMi YTOJIOBHOTO Jieja C IIeJbI0 YCTPAaHCHHWE BO3MOXKHBIX OIIMOOK B
TI0JIb3Y CTOPOHBI OOBHMHECHWMS. 3alTUTHHUK JOKECH MPOBEPUTH BCE TPOIECCYaTbHBIC
JOKYMEHTBI, MPUJIOKCHHS K JIETy, HyMEpaIyio CTPAHMII B JieJIe U HOMEP CaMoro

nena. Bce momkHO coBnazaTh ¢ UMEIOMIEHCS y HETO HH(POPMAITUEH.
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Jist  Toro, droOBI JOMOJMHUTEIBHO O3HAKOMUTBCS C MaTepHaaMH
YTOJIOBHOTO JieJla, 3allUTHUK MOCIe MOCTYIJICHUS Jiefia B CyAeOHYI0 KaHIEISPHUIO
3asBISIET CYAbE XOJAaTaiicTBO 00 O3HAKOMJIEHHMH C JeinoM. B xopartaiicTBe
3aIMTHUK JOJDKEH YKa3aThb LEib IMOBTOPHOTO O3HAKOMIICHHSA: JOMNOJHUTEIbHAS
MPOBEpPKa, BBISIBIICHUE OOCTOSITENILCTB MPOTUB €ro MOJ3AIIUTHOTO, KOTOPBIX
paHHee He ObLIO B JIeJie U UHbIE.

3HAUMMOCTh  3Tama MOATOTOBKM K  CyJeOHOMY  pa30upaTelbCTBY
3aKJII0YAEeTCsl B BO3MOKHOCTH TMOJIaYM XOJIaTalCTB JIJISl JOTIOJHUTEIBHON 3aIUThI
paB MOJ3AIMUTHOTO. TakWMH XOJaTaiCTBaMH MOTYT OBITh: O TIPOBEICHUU
NPEABAPUTEILHOTO CIYIIAHUS, O PACCMOTPEHHUH JIeJla C YYaCTUEM MHPUCSHKHBIX, O
MOCTAHOBJICHUM TPUTOBOpa O€3 MpOBEJCHUsI CyIeOHOro pa30upaTesbcTBa I10
IIPUYHHE COTJIacus OOBUHSAEMOIO ¢ OOBUHEHHUEM.

[Tocne Toro, kak OyayT 3asBJIEHBI HEOOXOAMMbBIEC XOAaTaCTBA U MPOBEACHBI
BCE MEpHI MOJTOTOBKH K Cy/1I€0HOMY 3aC€JaHuIO0, CY/bsi BHIHOCUT MOCTAHOBJICHHUE O
Ha3HAUYEHUU BPEMEHHM CYJIE€OHOr0o 3acellaHus, O YEM CTOPOHBI HM3BEIIAIOTCS HE
MO3/IHEE, YEeM 3a 5 CYTOK JI0 Havasia cy/1Ie0HOTO pa30oMpaTenbCTBa.

CynebHoe 3acelaHie HAYMHAETCS ¢ MOJATOTOBUTEIBLHOM YacT. B Hel cynbs
3HAKOMHUTCS C MOACYIUMBIM U MPEAOCTABISET CTOPOHAM BO3MOKHOCTD 3asBJICHUS
XO0JaTaiiCTB U OTBOAOB. O3HAKOMIIEHHUE C MOJICYAUMBIM MNPOUCXOAUT MOCPEACTBOM
YAOCTOBEPEHUSI JIMYHOCTHU MOJCYAMUMOTO, Pa3bsICHEHUS] €My IpaB U BBIACHEHUS
JIAThl BpYYECHHS] KOTUU OOBHUHHUTEILHOTO 3aKITIOYCHHUSI.

Ecnu oOBuHsAEMBI OTCYTCTBYET B XOJA€ CYIeOHOro pa3OuparesbCcTBa, TO
Cylbs 3a/laeT BONPOC O JAaTe€ BPYUEHHs KONUU OOBHHHUTEIIBHOTO 3aKIFOYECHUS
3aIUTHUKY. B 9TO# CBSI3U CTOUT MOTYEPKHYTh, UTO CYACOHBIN MPOIECC HE MOXKET
MPOBOAUTHLCS PaHHEE, YeM Yepe3 CeMb CYTOK CO JHS BPYUCHUS 3alUTHUKY KOTUU
OOBHHHTEIILHOTO 3aKJIFOUYCHHS, OOBHHUTEIBHOTO aKTa WM IOCTAHOBJICHHUS
IPOKypopa 00 U3MEHEHUNU OOBUHEHUS.

B xone moAroToBUTENBHONW YacTU CyJ€OHOTO 3acelaHus 3alUTHUK MOXKET
XO0/IaTaliCTBOBAaTh O BBI30BE B CY]l HOBBIX JKCIEPTOB, CHEIUATUCTOB, CBUAETENECH,

XO,Z[aTaI\/’ICTBOBaTB 00 I/ICTpe6OBaHI/II/I BCHICCTBCHHBIX OOKA3aTCILCTB, JOKYMCHTOB
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WJIU TPEIMETOB, OTHOCAIIUXCS K paccMaTpuBaeMoMy Aeny. Eciu cyq oTka3biBaeT
B YJOBJICTBOPEHUHU TaKUX XOJIaTAMCTB, TO 3AIIUTHUK MOXKET MPEACTABUTh MX Ha
CTaJNM CYJE€OHOTO CIIEICTBUS.

[Tocne 3aBepmieHHs] MOATOTOBUTEILHOM YacTH CyAEOHOTO 3acelaHus Cy.
nepexoj K cyneOHomy cieacTBuio. Ha maHHOM »JTame CTOpOHA 3alllMThl
MPEACTABIISIET J10KA3aTeJIbCTBA B MOJIb3Yy NoACyAuMoOro. IIpu 3ToM 3alMTHHK
CaMOCTOSATEILHO BBIOMPACT TAaKTHKY MPEACTABICHHUS JI0KAa3aTeIbCTB: OT CaMOTO
c1aboro J10Ka3aTebcTBA HEBMHOBHOCTH K CaMOMY CHJIBHOMY WM OT Camoro
BECKOI0 JI0KA3aTENbCTBA U 1aJIee B JTIOOOM MOPSAKE.

[Ipu mnpencraBieHUM JOKA3aTEIbCTB 3alIUTHUK MOXET JOMpAllnBaTh
CBUJIETEJICN M MOTEPHEBIINX, KOTOPBIX MPEJICTABIACT CTOpoHAa oOBUHEHUs. [Ipu
ATOM 3alIUTHUKY HEOOXOMMO BHIOpATh TaKylO TAKTUKY 3aJaBaHUsI HEOOXOIUMBIX
BOIIPOCOB, YTOOBI YCTAHOBHUTH OOCTOSITEIHCTBA COBEPIICHHOTO JIESIHUS, a TaKkKe
M300JIMYUTD JIOKHBIE MTOKa3aHUSI YKa3aHHBIX JIUII.

3alUTHUK B XOJE€ JONpOca JOJDKEH BBISICHATH CIEAYIOUIME IMOKAa3aHUs:
O00CTOSITEILCTBA, CBUACTEIBCTBYIOIIMNE O HEBUHOBHOCTH TMOJICYIUMOIO; €CIU
UMEIOTCS TIPOTHUBOPEUUS] MEXK]Yy MOKa3aHUSIMU CTOPOHBI OOBUHEHHUSI M CTOPOHBI
3alIUTBl  OT OJIHOTO JIMIA, TO BBISICHEHUIO TMOJJIEKAT MPUYHHBI TaKOTO
MPOTUBOPEUNE U pPeayibHasl JIEUCTBUTEIBbHOCTh, MPH HAJIUYUU MPOTHUBOPEUUI B
MOKa3aHUsIX, TAaHHBIX B XO0JI€ MPEABAPUTEIBLHOTO PACCIEIOBAHUS U B CyJE, TaKKe
BBICHSIFOTCS TPUYMHBI a4l TMPOTUBOPEUYMBBIX IOKA3aHUH UM YCTAaHOBJICHUE
JEeWCTBUTEIBHBIX OOCTOSITENILCTB JIeTa.

Uto KacaeTcsi TAKTUKHU MPOBEACHUS JOMPOCA, TO OH MOXKET OBbITh MPSMbBIM,
TO €CTh OCYIIECTBIISIETCS OTIPOC CaMOro OOBHHSIEMOTO WJIA CBUACTENS CTOPOHBI
3aIUTHI, WU TIEPEKPECTHBIM, KOT/Ia OCYIIECTBISAETCS AOMPOC MOTEPHEBIIETO WU
CBUJIETENS] CTOPOHBI OOBHHEHHUSI.

VYcmemHocTh MPOBEACHUST JOMpPOca B paMKax CyneOHOTO CIIE/ICTBHUS
npejanoyiaraeT HeE TOJBKO HAJIMYME BBICOKOTO YpOBHsS MpodeccruoHaIn3Ma
3alUTHUKA, 3HAHUE TEXHUKU TAKTUKHU JOMPOCA, HO U XOPOIlee OPHUEHTUPOBAHUE

3alllUTHUKA B MaTCpHaIax Acjiax, yd€T BCCX 00CTOSITEIILCTB Acja OJIs1 p83pa6OTKI/I
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JIEHCTBEHHON TAKTUKH TOBEACHUS W JIMHUU 3alUThl, d3P(HEKTUBHYIO MOJITOTOBKY
XO/aTaliCTB B Ji€J€, B YAaCTHOCTHU, O IMPOBEPKE JTOCTOBEPHOCTH TOKa3aHUU
cBueTens. Bece 3To MOMOXKET yCIEenHO MeperTH K y4acTHIO B CYACOHBIX MPEHUSX
Y 3alUTUTH TIpaBa MojCyaAUMOro.

Kak yxe ObUl0 OTMEuUeHO, cieaylolend craaued  cyAeOHOro
pazOupaTenbCTBa SBISAIOTCS CylneOHbIE TPEHHs, B XOJ€ KOTOPBIX 3alUTHUK
M3JIaraetT 3aKJII0YUTENbHYIO PEYb.

CynebHast peub 3alllMTHHKA B YTOJIOBHOM MPOIECCE MPEACTaBISET COOOM
ero myOJUYHOE BBICTYIUICHHE, KOTOpasi IPOU3HOCHUTCS Ha Cy/IeOHOM 3aceqaHuu C
LEJBI0 O0palieHus: K CyAy JUIsl ICUXOJOTMYECKOr0 U IOPUINYECKOTO BO3CHCTBUS
HAa CYIObl0 W CTOPOHY OOBHMHEHHsS B IOJIB3y mnoacyaumoro [17, c. 271].
3amuTuTeNbHAS PEeUb JOKHA COAEPKaTh B c€O€ JOBOJIBI MO MOBOJY OTCYTCTBUS
BUHBI TOJ3AIIMTHOTO B OOIIECTBEHHO-OMACHOM JIESTHUHU, 10 TOBOJAY HaWYUs
OOCTOSITENICTB, CMSITYAIONIMX  YTOJOBHOE HAaKa3aHWE WIM [0 TOBOAY
nepekBaukanmm JesHud. Takum o0Opa3oM, cyaeOHas peyb 3alllUTHHKA
HaIpaBjeHa Ha OTPaKJCHHE IMOJACYIUMOTO OT HE3aKOHHOTO0 W HEOOOCHOBAHHOTO
OOBHUHEHHUS.

ITocne mpeHuid CTOPOH Cyd TMPEIOCTaBIAET MNOJACYOIUMOMY IIpaBO Ha
nocyeaHee ciaoBo. B 3Tol yacTu cyneOHOTO pazduparenbCcTBa 3alIUTHUK JOJDKEH
CIeAUTh 32 COOJIOJICHHEM TMOJCYAUMBIM TpaBUI  MOCJAETHEr0  CJIOBA,
npeaycMoTpeHHbix cratbeil 293 VIIK P®. Hapymienue Takux HpaBUil BIIEYET
OCHOBAHUS JIJIs1 00’KaJIOBaHUs CyA€OHOTO PEIICHUS.

[Tocne 3acimymmBaHMs MOCIEIHETO CJIOBA MOJACYAMMOTO, CyJl OOBSBISET
BpEMsl OTJIAIIEHHUS TPUTOBOpa M YJANAETCS B COBEUIATEIbHYIO KOMHATY IS
MOCTAaHOBJICHUSI PUTOBOPA.

[Tocne BbIHECEHHS] MPUTrOBOpa HE MO3AHEE, YEM Yepe3 5 CYTOK, KOMus
MPUTOBOpa JOHKHA OBITH BpydYeHA JHILy, MPOXOIUBIIEMY TOJCYIUMBIM B
cyneOHOM pa30upaTenbCTBE, a TakkKe ero 3amuTHUKY. [lociie mpoBo3riameHus

IpUroBopa 3alMTHUK JOJDKCH BCTPCTUTHCA C IOA3AIIUMTHBIM MW Y3HATH €TI0
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KEJaHWE TO IMOBOJAY TOJa4YM >KanoObl HAa BBIHECCHHBIM B OTHOIICHHH HETrO
HIPUTOBOD.

Hamu ObIT paccMOTpeH MOPSAOK CyleOHOTO pa3doHpaTeNbcTBa C y4acTHEM
3aIIUTHHUKA, OJIHAKO, OBIBAIOT CIIydYau, KOTJa 3alUTHUK HE MOXET y4acTBOBATH B
CyeOHOM pa30uparenbcTBe. B TakoW cUTyalliM OH 3aMEHSETCSI Ha JIPyroro
3aIIUTHUKA WU Cy/IeOHOE pa30MpaTenbCcTBO OTKIaabiBacTcs. COrllacHO MyHKTY |
cratbt 14 Kogekca mnpodeccHoHambHON STHKH aJBOKaTa €CIU aJBOKAT II0
YB2XHUTEIBHBIM MIPUYUHAM HE MOXKET Y4aCTBOBaTh B CyACOHOM 3acelaHUM, TO OH
JOJDKEH 3a0JIarOBpeMeHHO yBeIoMUTh 00 3ToM cyx [20]. B 3akoHOmaTenbcTBE HE
yCTaHABJIMBACTCS MpoIeccyalibHas GopMa yBEJOMIICHHS CyJa O HEBO3MOXKHOCTH
NPUHITUSL y4acTUs B CylIeOHOM 3acellaHhH, MOATOMY 3alllUTHHK MOXET cam
n30upath GopMy U CIOCOO YBETOMIICHUS.

Ecnu 3amumTHHK B XOJ€ CyAeOHOTO 3acelaHHs HapyllaeT TOPSIOK
TIOBE/ICHUSI, TO CYJl MOXET €ro yIAIUTh U3 3aja Cy/ia, OJTHAKO, 3TO HE JIUIIACT ero
IpOIIeCCyaTbHOTO CTaTyca y4acTHUKA yroJoBHOTO mporiecca [30].

Takum 006pa3zoM, MBI paCCMOTPEITH OCOOCHHOCTH y4acTHsl 3alllUTHUKA B CyJIe
HIepBOY MHCTAHIIMKM U MPHIUIA K BBIBOJIY, YTO 3AIUTHUK — 3TO OCHOBHas (uUrypa
CTOPOHBI 3aLIUTHI (TIOMUMO MOJICYAUMOT0). OH OCYIIECTBIISIET CBOIO JACATEILHOCTD
HE TOJBKO B COOTBETCTBUU C YTOJIOBHO-NIPOICCCYalbHBIM 3aKOHOM, HO W
COOTBETCTBUH C KOHCTUTYIIMOHHBIM MPABOM KaXKIOTO YEJIOBEKA HA 3aIIUTY B CYy/IE.

OCHOBHOI YacThIO Y4YacTHs 3allUTHUKA SIBISICTCS €ro BBICTYIUICHHE C
3AIUTUTEIBHON PeUbl0. 3alIUTUTEIbHAS Pedb JOJDKHA COJCPIKATh B ceOe JTIOBOJIBI
10 TIOBOJTy OTCYTCTBHSI BUHBI MO3AIIUTHOTO B OOIIECTBEHHO-OMTACHOM JICSTHHH, 110
TIOBOJly HANWYHS OOCTOSTENBCTB, CMSTYAIONIMX YTOJIOBHOC HAKa3aHUE WIIH IO
noBony nepekBanmubukaimu jgesHus. OHa HampaBieHa Ha  OTPaXKICHHUC

MOJICYJIUMOTO OT HE3aKOHHOTO ¥ HEOOOCHOBAHHOTO OOBUHEHUSI.
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3.2 VYuyacrtue 3alIUTHUKA B aNneuUiIMIUOHHOM, KaCCalHMOHHOM WU

HA/I30PHOM MPOU3BOICTBE

CyneOHble penieHus, KOTOpbIE €Ill€ HE BCTYNMWIM B 3aKOHHYIO CHITY,
coriacHo 4acTsaM 3 u 4 crarbu 354 VIIK P® moryT ObITh 00kalloBaHbI B Cyje
aneJUIAIMOHHON M KacCallUOHHOW HMHCTAHIMHU. 3alllMTHUK MOXKET 00KaloBaTh
Cylne0HOE PEIICHHE CaMOCTOSATEIHLHO BBHY IpaBa, MPEJOCTABICHHOTO €My Kak
CaMOCTOATENIHOMY CYOBEKTY YTOJIOBHOTO TIpoliecca.

Jist 3pdexTuBHONM, yCHENTHOW W KAadyeCTBEHHOW 3aIlllUThI IOJCYIUMOTO,
3alIUTHUK JOJDKEH THIATEIBHO W JIETAIBHO MW3YYUTh MOBTOPHO MATEPHUAIIBI
YTOJIOBHOTO JIeja, a TakXKe YK€ MMEIOIIUICS MPUroBop cyaa. Emy HeoOxomaumo
OLICHUTh C €r0 TOYKHU 3PEHUSI COOTBETCTBUE MPUTOBOPa MPUHIHUIIAM 3aKOHHOCTH,
CIPaBEIJIMBOCTA U OOOCHOBAaHHOCTH. Takasl OlleHKa JIOJDKHA OBITh BHIHECEHA W3
JUYHBIX YOEXKICHWH 3alllUTHUKA C COOJIOJIEHUEM TOJIOKEHUH POCCUICKOTO
3aKOHOJIaTeNbCTBA. KpoMe TOro, 3aMTHUK JOJKEH MPOAHAM3UPOBATH MPUTOBOP
Ha HaJIW4YUE MPOTUBOPEUYUI MEXIYy €ro COCTaBHBIMH YacTIMU (OMHCATEIbHO-
MOTHMBHUPOBOYHONM M PE3OJIOTUBHOM), a TaKke MEXIy OO0CTOsATEIbCTBAMU,
U3JI0)KEHHBIMU B TIPUTOBOPE M OOCTOSITENILCTBAMH, HMCCIEJOBAHHBIMH B paMKax
JOCY1IeOHOTO pacclieIOBaHMS T10 JICITY.

Ha ceroansiiauii 1eHb HECOOTBETCTBUE ONMMUCATEIBHO-MOTUBUPOBOYHON U
PE30JIIOTUBHOM 4YacTU MPUIOBOpa SBIBSIETCS JOCTATOYHO PACHPOCTPAHEHHOU
npo0JieMOii, a OCHOBHBIM CYOBEKTOM pa3pelleHHs] JaHHOW MpOOJIEMBbI SBISETCS
uMeHHo anBokat. Hanpumep, B Kaccanmonnom onpeaenenuu CyieOHON KOJUIETUN
1o yrojoBHbIM jenaMm BepxoBuoro cyna PecnyOnuku Jlarectan mo gemy Ne 22-
1705/11 apBokar rpaxxgaHuHa . ykas3pIBaeT, YTO NPUTrOBOP MOMAJEKHUT OTMEHE
BBUJIy JIONYIICHHBIX B HEM TIPYyOBIX OIMMOOK, a UMEHHO: (haKThl, U3JOKEHHBIC B
OMMKCATEeIbHO-MOTUBUPOBOYHOM  YacTH, HE COOTBETCTBYIOT  (DaKTHUECKUM
o0CTOATENILCTBAM JI€JIa, a 3HA4YUT, PE30JIIOTHBHAsT 4YacTh ObLJIa BBIHECEHA
HECMPABEJIUBO. 3alllUTHUK TaKKe€ MOJAYEPKUBAET, YTO B OIHUCATENIbHO-

MOTHBHpOBO‘IHOﬁ YacTH OOBUHUTEIBHOIO IIpHUroBopa OTCYTCTBYIOT BEIBOALI CYyJa,
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a W3jaraeTcs JWIIb CyTh OOBWHEHHA. OOBWHEHHWE CTPOUTCS HA TOM, YTO
rpaxkaaHuH . BUHOBEH B COBEpIIEHUU rpadexa ¢ mpuMeHeHueM Hacuius. Jlanee,
HE NPHUBOJAS HHU E€QUHOTO JIOBOJA, B PE30JIOTUBHOM YACTH CyJ YKa3blBaeT Ha
coBepieHue rpadexa 6e3 mpuMeHeHus: Hacuins. PaccMoTpeB Bce 00CTOSITENBCTBA
NPEAbIBICHHON KAaCcCAllMOHHOM JKaloObl, CyJ HampaBWi JeJl0 Ha HOBOE
paccmotpenue [18].

B nanHoM mnpumepe OOJBIIYIO POJib ChIpalia ACSATEIbHOCTh 3alllUTHHUKA
MOJICYAUMOr0, TaK KaK MMEHHO OH HalpaBWJ KacCAIlMOHHYIO Xajlo0y B CYII,
COCTaBUB €€ C COOJIOJEHUEM BCEX 3aKOHHBIX OCHOBAHMM U TOJIOKECHHM
3aKOHOAATENbCTBA. TO €CTh aJBOKAT BOCIOJIB30BAJICA BCEMU 3aKOHHBIMU
prUeMaMH U CIIocO0aMu 3aIUThI MOJCYIUMOTO.

He 3ps BepxoBmeii Cyn P® B nocranoBnenun Ilnenyma BC PD ot
20.12.2011 Ne 21 «O mnpakTuke TPUMEHEHHUS CyJaMu 3aKOHOJaTelIbcTBa 00
WCIIOJTHEHUH MPUTOBOPA» YKa3bIBAET, YTO KaX bl MPUTOBOP MO YTOJIOBHOMY AEITY
JIOJKEH COJIepKaTh B ce0e OTBETHI HAa BCE BOIMPOCHI, yKa3aHHbIE B cTaTthe 299 YIIK
P®. Ilpuyem wux pelieHHe TOJDKHO OBITh TaKuM, YTOObI B JajbHEHIIEM HE
BO3HUKJIO TPYJIHOCTEH MPU UCTIOJTHEHHUH TpUroBopa [34].

Ecmu mopcyauMblii NPUHS pelIeHHWE O IoJade aleUBIMUOHHOW WU
KaCCal[MOHHOM >KajIoObI, TO TaKoe 00’KaJOBaHHE MOXKET OBITh MOJAHO B IOJIHOM
ob0bemMe wuiau dvacTuyHo. OOXajoBaHWE B TIOJHOM O0BEME MpeArnojaraet
HECOIJIACHE 3allUTHHKA W TMOJ3AIUTHOTO CO BCEW CYThIO, H3JI0KEHHOH B
IIPUTOBOPE, COOTBETCTBEHHO, YAaCTUYHOE O00KaJOBAaHUE — HECOIVIACHE C YaCThIO
pUTroBopa (M3MEHEHUE HaKa3aHUs, IepeKBaIu(UKaIUs COIESTHHOTO).

Ecnu ocyxneHHbId TpUHSI pelieHne 00 00KaJloBaHUM TPUTOBOPA, HO
3aIIUTHUK HE HAXOAUT OCHOBAHUW sl €ro oOKaJloBaHWS, TO OH BCE€ PaBHO
JOJDKEH 00’aJioBaTh TIPUTOBOpP, TaK KaK »dTO SBISETCS BOJICU3BSIBICHUEM
MOA3AIIUTHOTO.

OCHOBHBIM YCJIOBHEM y4acTHs 3alllMTHUKA B KacCAIlMOHHOM IPOU3BOJICTBE
— 3TO BOJIEU3BSIBIECHUE CAMOI0 MOA3AIIUTHOTO TOT/1a, KaK B aneUISIIUOHHOM CY/JIe

Y4aCTHUC 3alllUTHUKA 00s3aTeJILHO.
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B xaccauoHHOM MPOU3BOJCTBE aJIBOKAT JOJKEH JOKa3aTh HE3AKOHHOCTH U
HEOOOCHOBAHHOCTh BBHIHECEHHOT'O MPUTOBOPA, a TAKXKE yKa3aTh Ha JIOMYIICHHbIE
10 JIeJTy HapyIIEHUs YrOJOBHO-IIPOLIECCYAIbHOTO 3aKOHA, PUBOA 00s3aTeIbHbIC
CCBUIKH HA MOCJIEICTBHS TAKUX HAPYILICHHIA.

B anemisiroHHOM k€ MHCTAaHIIMK IPEIMETOM pa30UpaTeabCTBa CTAHOBUTCA
IPOBEPKA 3aKOHHOCTH, 00OCHOBAHHOCTH U CIIPABEIJIMBOCTU IIPUTOBOPA WIIM HHOTO
pElIeHUs CyJ1a NEPBOM HHCTAHLIMH.

— aneuILHMOHHAs Kajno0a 0053aTeNbHO JOKHA COJEPIKATh!

— HavMEHOBaHME Cy/a aleUIILMOHHON MHCTAHIINY,

— JIaHHBIE O JIUIE, KOTOPOE MOJAET aleJUIILUOHHYIO Kano0y,

— YKa3aHH€ Ha OCHapHUBaeMbIil PUTOBOP WM UHOE Cy/Ie0HOE pelIeHuE,

— JI0BOABI CTOPOHBI 3alIUThl NPOTHUB BBIHECEHHOTO IPUIOBOpPAa U HWHBIE

oOcTosTenbeTBa [48, ¢. 245].

Takum o0pazom, anemsiuMOHHAas kanoba — 3T0 (opma BBIPAKEHUA
HECOTJIaCUsl CTOPOHBI 3aIUThI C BBIHECEHHBIM PELIEHUEM CY/Ia.

[IpumepoM  OOOCHOBAaHHOW  ameUIALIMOHHOM  KajloObl  SIBISETCS
noctaHoBiyieHne CIiaBssHCKOTo paioHHOTO cyna Kpacnosipckoro kpas ot 15 anpens
2013 roma mo gmemy Ne 10-02/2013. JKamoba Obula momaHa B HWHTEpecax
rpaxnanuHa L. Cyn, yden Bce oOCTOSATENbCTBA, YKa3aHHbIE B aneUISILIMOHHON
*ano0e 3alMUTHUKOM b., U mpuien K BhIBOJY O HECOOTBETCTBUHU COBEPILIEHHOIO
JesHUs Ha3HAYeHHOMY Haka3zaHuto. Cyl MepBOM HHCTAaHUMU HE Y4Yel, YTO
COBEPILEHHOE MPECTYIIEHHE HEeOONbIION TsxkecTu, a noacyaumas 1. npunecna
YHCTOCEPJICUHOE pacKasiHue. B anemisnnoHHOM cyje ObUIO MPUHSATO perieHne oo
OTMEHE INPUTOBOpa CyJa NEPBOM MHCTAHIMK BBHUIY €0 YPE3MEPHON CYpOBOCTH
[31]. [IpuBeneHHBI HaMU PUMEP TOBOPUT O 3P PEeKTHBHOI paboTe 3alUTHUKA T10
JTAHHOMY JIeJla U €ro BBICOKOM YpOBHE MpodeccuoHanu3ma.

Eme onHo nokaszatenbcTBa nposiBieHUs: 3PGEeKTUBHOM pabOThl 3alIMTHUKA
MbI MOXEM YBHUJETh B alleJUISIIIMOHHOMN kaito0e agBokara C. B 3allUTy UHTEPECOB
K. u3 anemnssumoHHOro mnocraHoBiaeHUs KpacHomapckoro KpaeBoro cyaa oOT

20.04.2017 mo pemy Ne 22K-1457/2017. 3amutauk C. mojan aneuisIIUOHHYIO
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*Kano0y, CChIIAsICh HA TO, YTO CYJ MEPBON WHCTAHIIMW MPU BBIHECEHWUU PEIICHUS
HE y4eJl JINYHOCTHYIO XapaKTEPUCTUKY MOJICYAUMOTrO, a CJIE/IOBATENIb B YTOJOBHOM
Jiefe He MPEeICTaBUIl CBEICHUW OTHOCHUTENIbHO NPECTYIHON AesTeNbHOCTU
rpaxkaanuHa K. Cyn anemuisiiiuoHHOM x&ajnoObl cuell JIOBOAbLI  3alllUTHUKA
000CHOBaHHBIMU U OTMECHUJI M30paHHYO0 B oTHOIIeHHU K. Mepy npeceuenus [2].

Takum o06pa3om, ajii TOro, 4YToObl 3AlMUTHUKY MOAATh >XKAlIoOy B CYI
aneJUISIMMOHHON WM KacCAallMOHHOM MHCTaHIMH, HEO0OXOJUMO JETalbHO
MPOAHANM3UPOBATh BCIO  COBOKYITHOCTh  JIOKa3aTelbCTB, COOpPaHHBIX IIO
KOHKPETHOMY YTOJIOBHOMY JIely, W C(HOPMHUPOBATh CAMOCTOATEIBHYIO UYETKYIO
JUHUIO  3alllUThl  CBOEr0  MOJ3AIUTHOTO  OTHOCUTEIBLHO  HApYyIICHUS
MPOIIECCYATbHBIX HOPM MJIM HECOTJIACHS C OLIEHKOU CyAa.

Ha cerogusininuii IeHb 3aKOH MPEIOCTABISAECT OCYKIACHHOMY MPaBO MOJIaun
XO0JIaTaliCTBa O MEPECMOTPE B MOPSAKE HA30pa BCTYNMHUBIIMX B 3aKOHHYIO CHITY
CyeOHBIX perieHui, o yem ykasbpiBaeTcs B 9acTu 1 ctateu 402 VIIK P®. Takue
XO0JlaTaiicTBa Ha3bIBAIOTCS HaA30pHbIMU xkanoba. IlpoueccyanbHas Qopma
HAJ30pHOM KanoObl periiaMmentupyercs crarbsiMu 375 u 404 YIIK PO.

Kak u B KaccalilmoHHOM TOpSAKE, B HAJ30PHOM MPOW3BOJACTBE 3alIUTHUK
y4acTBYET TOJIBKO, €CJIM OCYKJICHHBIH CaM PEIIUT MOoJIaTh HAJ30pHYIO kajnoly. B
HEW 3alIUTHUK JOJKEH OTPA3UTh JOBOJIbI, KACAIOIIUECS MPUTOBOPOB MPEABIIYIIINX
WHCTAHIMN. Pe30I0TUBHAS 4YacTh >KalloObl JOJDKHA OBITh COCTaBJEHA B BHJIC
BBIBOJIOB, IPOM3BEACHHBIX B X0JI€ AaHAJIN3a U3 MOTUBUPOBOYHOM YaCTH, a TAKKE HE
COJIepKaTh MPOTUBOPEUUI U allbTEPHATHUB.

Hamzopnas xanoba paccmarpuBaetrcs B BepxoBHom Cyne PD B TeueHue
OJIHOTO Mecsilla CO JHS TIOCTYIUICHHS B CyJ TaKoOil >KajoObl B cliydae, €CIH
YTOJIOBHOE J1eJI0 HE ObLI0 ucTpeboBaHo. Ecim ke ObUIO, TO B TEYEHHE MBYX
MECSIIIEB.

Ecnu cynes BbIHECeT MMOCTaHOBJICHHME OO0 OTKa3e B yJIOBIECTBOPCHHUU
HAJ[30PHOM JKaJIOOBI, TO 3AIUTHUK MOXET OOpaTUThCS HEMOCPEIACTBEHHO K

npeacenarento Bepxosaoro Cyzaa uim ero 3aMeCcTUTEIISM.
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[Ipu mepemadye Ham30pHON KanoObl HA PACCMOTPEHHE 3alUTHUK
NPUCTYNAET K MOJATOTOBKE K YYACTHIO B CyJI€ HAJA30PHOW MHCTAaHIIUH. 3allUTHUK U
WHBbIE YYAaCTHUKH YTOJIOBHOTO IpoIlecca MOTYT NPHUHATh ydacThe B CyAcOHOM
3aceJaHUM TPU YCIOBUHU, YTO OHH 3asABSIT COOTBETCTBYIOIIEE XOAATaliCTBO 00 HMX
y4acTUH B CYJI€OHOM pa3OupaTesbCTBE.

Jlo Hauana cyneOHOro 3acefaHusl BCE YYaCTHUKU YTOJIOBHOTO IIpoliecca
MOTYT O3HAKOMUTBCS C HAA30PHOM kano0oii u npeactaBieHuemM. [Ipokypop Takxke
3HAKOMUTCS C HaJ30pHOM >kajmo0oH, Tak Kak €ero y4yacTue€ B HaJ30pHOM
IIPOU3BOJICTBE 00S3aTENBHO.

Ecnu agBokat He siBUICS Ha cyne0HOe 3aceiaHne, TO TaKoe 00CTOSTENIbCTBO
He OYyJIeT ABJIATHCS MPEMSITCTBUEM JUIsl pACCMOTPEHUSI YTOJIOBHOIO Jiefia, a TakkKe
OCHOBAHHUEM JIJIs IEPEHOCcA CYJeOHOTO pa30uparTenbCcTBa.

B cyne Hang3opHOW WHCTaHIIMU aJIBOKAT BBICTYMAEeT C OOBSCHEHHWEM IIO
MOBOJY TOJAHHOM KM HAJ30pPHOM >KaJlOOBI TOCIE BBICTYIUICHUS MPOKYpoOpa.
Hanee, cyn, mo pe3ynbTaTaM BBICTYIIJICHHS CTOPOH, BBIHOCHUT IOCTAHOBJICHHE,
JTATOM BCTYILJICHUS B 3aKOHHYIO CHITYy KOTOPOTO OYyJIEeT AaTa €ro BBIHECCHHUS.

Ecnu mpunsTOE CyI0M pelieHne He yIOBJIETBOPUT WHTEPECH aiBOKAaTa U
MOJICYJUMOTO, TO aJBOKAT MPU >KEJTAaHWU TOMA3AIIMTHOIO MOXKET 00’KajoBaTh
pellieHre Ha/I30pHOIO CyJ1a B BHIIIECTOSIIYIO HAI30PHYIO HHCTAHIIHIO.

Takum oOpa3oM B [aHHOM MyHKTE€ OBLUTH pPacCMOTPEHBI OCHOBHBIE
OCOOCHHOCTH y4YacTHsl aJiBOKaTa B CyJaxX amneUISIMOHHOW, KacCAallMOHHOW W
HA/J30PHOM MHCTAHIMAX. XOTENOCh OBl elle pa3 MOAYEPKHYTh, YTO AJIs MOJaYH
KaJ0Obl B BBIIIECTOSIINE HHCTAHIIMN 3AIIMTHUK JOJDKEH TIIATEIBHO U JACTaTbHO
U3YYUTh TOBTOPHO MAaTE€pUalibl YrOJOBHOTO JieNla, a TaKXKe YKe HMEIOUUnCs
npuroBop cyna. EMy HEoOXOAMMO OIEHUTHh C €ro TOYKH 3PEHHUS COOTBETCTBHE
MIPUTOBOPA TIPHUHIIUIIAM 3aKOHHOCTH, CTIPABEIJIUBOCTH U OOOCHOBAHHOCTHU. Takas
OIICHKA JIOJDKHA OBITh BBIHECEHA W3 JUYHBIX YOEKICHWU 3allUTHUKA C
COONTIOICHHEM TIOJIOKEHHMI POCCHIMCKOTO 3aKOHOJaTenbcTBa. Kpome Toro,
3alIATHUK JIOJDKEH MPOAHAIM3UPOBATh MPUTOBOP HA HAIWYUE MPOTHBOPEUUI

MCXKOY €ro COCTaBHBIMU qacTAMU (OHHC&TCHBHO-MOTHBHpOBO‘IHOﬁ u
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PE30JIIOTUBHON), @ TAKXKE MEXIy 00CTOSTENbCTBAMU, U3JI0KEHHBIMU B IIPUTOBOPE
U OOCTOSITENILCTBAMH, MCCIIEOBAHHBIMU B paMKax JIOCYIeOHOTO paccieoBaHus
10 JIeIy.

Takxe HamMy OblTa BBISIBIEHA NpoOJeMa HECOOTBETCTBHS OINUCATEIBHO-
MOTHBHPOBOYHOM U PE3OJIIOTUBHOM YacTu NpuroBopa. Takas npoOiaema oKa3blBaeT
BIMSHUE Ha JACITEIbHOCTh 3aIlUTHUKA B TOM IUIAHE, 4TO, IPU OOHApYKEHUU
JaHHOW MpoOJeMbl U OOOCHOBAHMSI TAaKOTO HECOOTBETCTBHS 3alIUTHUK MOKET
1oJaTh XajoOy Ha NPUTOBOP CyAa MEPBOM HMHCTAaHUMU U U3MEHUTh MEpPY
Haka3aHusg Ha Oosiee magamyro. Ecim ke Takas npoOiieMa NIpUCYTCTBYET, a

3allIUTHUK €€ HC 3aMCTUJI, TO 3TO 'OBOPHUT O €Io HCHpO(l)CCCI/IOHaJ'H/BMe.

3.3 DdpPexkTUBHOCTH AEATENBLHOCTH 3AMUTHUKA U eé BJUSAAHME Ha

BbIBO/JbI CYA0B

O heKTUBHOCTD JEATENBHOCTU 3alIUTHUKA B YTOJOBHOM CYJI€ 3aBUCHUT OT
TOr0, HACKOJBKO XOpPOILIO OH O3HAKOMWICSA C MaTepuajlaMy YIroJIOBHOIO Jela,
M3Y4YUJl BCE aCIEKThl COBEPLUIEHHOTO NMPECTYIUIEHUS M KaK MPABUIIBHO U IPAMOTHO
COCTaBWJI 3alUTUTEIBHYK pedb. [JIaBHOM 3aadyed 3allUTHUKA B paMKax
YyTOJIOBHOTO Mpolecca SBIsAETCA YOeXKIEHHE CyIbd B CBOEU IMpaBOTE, MPABOTE
IIPUBEICHHBIX UM JOBOJOB IO IIOBOJY HEBMHOBHOCTH IOACyIUMOro. llostomy
OCHOBHOM YacCTbIO JEATEIBHOCTH 3aIIUTHUKA B CYZE SBIISIETCA €0 BBICTYIUJICHUE C
3AIIUTUTENBHON PEYBIO.

B zamututensHO#l pedyn 3alIMTHHUK JODKEH OTPa3sUTh BCE OOCTOSTENbCTBA
NPEAbABICHHOTO OOBHMHEHHS C MPOTHUBOMOJOXHOW TOYKOM  3peHust o
HEBMHOBHOCTH, HEBEPHOM KBalIM(PUKALMHM, HA3HAYECHUU HECIPABEJIMBOIO
Haka3aHusg. OT TOro, HACKOJBKO TPAaMOTHO M YOEIWTENHHO COCTaBJICHA peyb
3aIIMTHUKA, 3aBUCUT UCXO0 nesia. OHa NOJDKHA 0Ka3aTh MOJIOKHUTENBHOE BIHUSHUE
KaK Ha CyJbl0, TAK U HA MPUCSKHBIX 3aceAaTelien, €CIU Cy MPOXOAUT C YYaCTHUEM

IMPUCAKHBIX.
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Cno>)XKHOCTh peuy 3alMTHHUKA 3aKJII0YAETCS B TOM, YTO OH BBICTYIAET MOCIIE
rOCy/IapCTBEHHOTO OOBUHUTEINA, a 3HAYHUT, €My HEOOXOAMMO HE TOJIBKO YOeaHuTh
Cyll B NIpaBOTE€ CBOMX JIOBOJOB, HO U TEpeyOeauTh €ro B IMPaBOTE JIOBOJOB
CTOpOHBI 00BUHEHUA. C Ipyroi CTOPOHBI, 3AIIUTHUK BBICTYIAET MOCIEAHHUM, 3TO
JaeT €My MPEeUMYIIECTBO, KOTOpOE€ 3aKJIouaeTcs B MCCIEIOBAHUM pPeud
IPEAbIAYIIUX BRICTYAIOIINX.

Ho, ecnu agBokaT He oO0jamaeT JOCTAaTOYHBIMH MPOQPECCHOHATHHBIMU
HaBBIKAMM, TOJTOTOBUJI pPEUb «HAa CKOPYIO PYyKy», TO JTO TPUBEAET K
NPEBPAILICHUIO 3aIUTUTEIBHON peub B OOBUHUTENIBHYIO, YTO HAPYLIUT HE TOJBKO
HOPMBI YTOJIOBHO-TIPOIIECCYAJIbHOTO 3aKOHA, HO U MoJjokeHus KoHctutynuu u,
IIPEXKJIE BCET0, HHTEPECHI MOA3AIUTHOTO.

B nynkre 18 Iloctanosnenus Ilnenyma Bepxosnoro cyna P® ot 30 urons
2015 roma Ne 29 «O mpakTMKe NTPUMEHEHHUS CyJaMH 3aKOHOAATEIbCTBA,
00eCreurBalOIIEro MpaBo Ha 3alIUTy B YrOJOBHOM CYJOIPOU3BOJCTBE» YKa3aHOo,
YTO Cyla 00f3aH pearupoBaTh Ha Ka)XJ0€ HapyLIeHWE WM OrpaHUYEHHUs IpaBa
HoACyIMMoro Ha 3ammry [32]. B cBsi3u ¢ 3TUM HEOOXOAMMO YIIOMSIHYTh MTPAKTUKY
pacCMOTpPEHHUs YTOJOBHOIO Jiefa, TAE B Cylde NEpBOM MHCTAHLMH 3alIUTy
OCYLIECTBJSUIM Cpa3y [JBa aJBOKaTa, MEPBbIM NPUHUMAJI Yy4acTUE Ha JIBYX
CyIeOHBIX 3acelaHUsX, a BTOPOM — B ocTaibHble JHU. M3 mporokosa cyaeOHOro
3acellaHus CTaJI0 W3BECTHO, YTO CYJ HE pa3bICHWI MPaBO MOACYIUMOIO Ha
IpUTIallEHUe 3alIUTHUKA [0 CBOEMY BBIOOpY WMJIM Ha IMOJAAYy XOoJaTaiicTBa O €ro
Ha3HAUYCHUU. AJBOKATHI, KOTOpbIE YYacTBOBaJM B CyneOHOM 3acelaHuu, He
NoJajli HHU OJIHOTO XOJaTaicTBa B 3alIUTy IOJCYAMMOro, HE MpPUBEIU
3aIUTUTEIBHBIX  JIOBOJAOB, a TaKXe€  OTKAa3aJuCh OT  MPEICTaBICHUSA
3aIUTUTEILHON peur. DTO MPUBENIO K TOMY, YTO CYJOM OBbUIO HAa3HAYEHO CaMoe
TSDKKOE HaKa3aHKe 3a MPECTYIJICHUE, KOTOPOE COBEPIIIII MOACY MBI [9].

Mpbl BUIMM, YTO B JAHHOM JEJ€ JEITEIbHOCTh 3alllMTHHKA OKa3anach
Hed(phEeKTUBHOW, TJaBHBIM O00pa3oM IOTOMY, 4YTO OH HE TMPeJCTaBUII
3alIUTUTENBHYI0O PEeYb B MOJB3Y MHoacyaumoro. HecoMHeHHO, agBOKaThl ObLIN

MPUBJIEYEHBl K OTBETCTBEHHOCTHM 32 HapyuieHue nosoxeHud Kopekca
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aJIBOKATCKOW 3TUKH, HO 3TO HE OTMEHSET TOro, Kakoi ymep0 ux AeHCTBUSAMU ObLI
HaHeCceH noj3amuTHoMy. [Ipu JOomKHOHN 3a1uTe OH MOT M30€KaTh HaKa3aHUs, TaK
KaK COBEPIIWJ MPECTYIUICHHE HEOOIBIION TSXKECTH BIEPBbIE M €0 JIMYHOCTHAs
XapaKTEPUCTHKA ObLIA MOJOXKUTENBHOW. BMECTO 3TOr0, OH MOJy4HIT HaKa3aHUE 110
BCEH CTPOTOCTH 3aKOHA.

Eme ogaum npumMepom BIIUSHUS JEATEILHOCTh aJIBOKAaTa HA BBIBOJIBI CY/OB
sBIIsIeTCsl yroioBHOE Aeiio Ne 1-4/2018, mo koTtopomy nojacyaumast JI. 0OBUHSIACH
B COBEpIICHHUM TpecTyIuieHui no yactu 1 crarem 173.1, vactu 3 u 4 crarbu 159
YK P®. Cropona 3ammThl oOmnupaigach Ha JOBOJBl CTOPOHBI OOBUHEHWS,
IIPEICTABICHHBIE TOCYAAPCTBEHHBIM OOBMHUTEIEM, M B 3alIUTUTEIBHON peyu
IpEeJOCTaBUIa OMPOBEPKEHHE IOYTH IO BCEM OOCTOSITENLCTBAM, 3asBJICHHBIM
npokypopoM. OpHako, Cya cyed JO0BOJbLI 3allUTHUKA HEYOETUTEIbHBIMU U
HECOCTOSITENIbHBIMH, HO B IPUTOBOPE HE YKa3al 0OOCHOBAHUS HEJTOBEPHs 10BOIaM
3amuThl. [TyHkT 4 yactu 1 cratbu 305 VIIK P® ycranaBiuBaeT, 4TO B IPUTOBOPE
B 00s3aTEJILHOM MOPSAJKE JOJKHBI ObITh YKa3aHbl MOTMBBI BBIHECEHHsI TOTO WIU
WHOTO pEIIeHUS. 3HauyuT CyJ Hapyluia JaHHyr Hopmy. Kpome Ttoro, B
aneJULMOHHON jkano0e aJBOKaT yKaszall, 4TO CYJIOM ObUIM MPOUTHOPHUPOBAHBI
HCKOTOPBIC JIOBOJIbI, MPEACTABICHHBIC 3aIIUTON, WM TOHATHI MM HeBepHO [3].
CrnenoBaTesnbHO, MOKHO TOBOPUTH 00 OOBUHUTEIHLHOM YKJIOHE CY/a, YTO IO CBOEH
CYTHU HapyIIaeT OCHOBHbBIEC MPUHIMUIIBI U MOJIOKEHHUS! YTOJIOBHO-TIPOIIECCYATbHOTO
3aKOHOJIATEIHCTBA O TOM, UTO Cy/ HE MPUHAJJICKUT HU K CTOPOHE OOBUHEHUS, HU
K CTOpPOHE 3allUThl. 3alllUTHUK, TMOJb3YSACh CYAEOHBIMU OIIMOKAMH, MOAAI
aneJUILMOHHYIO Kajlo0y B BBIIMIECTOALLYI0 MHCTAHLMIO M TEM CaMbIM 3alUTHUII
MpaBa U UHTEPECHI MOA3AIIUTHOTO.

AJBOKAT MpU 3alllUTe MOACYJMMOrO0 MOXET IO0JIb30BaThCA HE TOJBKO
CylneOHbIMHU OmMOKaMu, HO W ommbOkamu ciemoBarens. Hampumep, B TBepckoit
00JIacTH paccMaTpUBaIoch yrosoBHoe aeno Ne 1-52/18, rie nsa o6BuHsIeMbIX P. 1
K. 00BUHSIHMCH B Kpaxke ¢ MPUUMHEHUEM 3HAUUTENBHOTO yiepoa. CrienoBarenem B
pamMKax YroJIOBHOTO jena Obuio ykazaHo, 4to P. m K. mertanmcs cnmmuth

NOKapHYIO JIECTHULY OoJrapckoii M OBbUIO yKa3aHO (UpMa M HaMMEHOBAaHUE
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oonrapku. OpHako, agBOKAaT, 3alIMILABIIANA TMOJICYAMMBIX, POAHAIMU3HPOBAB
MaTepuaibl Jella U JeTalbHO MPOBEPHUB BCIO MHGOPMAIMIO, TPUILIET K BBIBOAY,
YTO ONHCAHHBIA WHCTPYMEHT HE MPUHAJICKUT K paspsay OoJrapckol U um
HEBO3MOJXKHO pa3pe3aTh MeTaiul [44]. Takum oOpa3om, CyJ cuel JOBOABI CTOPOHBI
3alUThl YOEAUTEIbHBIMU, @ OpPYAHME COBEPIICHUS NPECTYIUJICHUS HEBEpHbIM. B
ATOM cllyyae JOBOJIbI aJiBOKaTa 00Jajaliy pellaiuM 3HaueHreM. biaromgaps um
YAAJIOCh OCBOOOAWTH MOJCYIUMBIX OT OTBETCTBEHHOCTH BBHUIY OTCYTCTBUS
COCTaBa MPECTYIJICHUS B UX JICSTHUU.

Jlamee paccMoTpuM eme ojgHO yrosioBHoe neno Ne 10-19/201750 B
OTHOWIEHUM Tmoacyaumoro B. IlpuroBop B oTHomeHun rpaxaanuHa B. bsur
BBIHECEH MHUPOBBIM CYJIOM, TTO3TOMY 3alUTHUK 00KaloBaj €ro B pallOHHBIN CY/I.
W3 anemuisiiiuOHHOT0 TOCTAHOBJIEHUS Mbl MOXEM OTMETUTb, YTO a/IBOKAT aKTUBHO
BBITIOJIHSUT (DYHKIIMIO 3aIIUTY B OTHOIIICHUU MOJ3AIIMTHOTO B., HO ero noBojibl He
ObLIM MPUHSATHI MUPOBBIM CY/Ib€M B KaueCTBE JOCTATOYHBIX U YOCAUTEIbHBIX. A
MMEHHO, 3allUTHUK CCHUIANICS HA TO, YTO YMBICEJ MOJ3alIUTHOrO B. cTOopoHOM
OOBHHEHHS HE OBUI JOKa3aH, 3HAYUT, MPUTOBOP CyAa MOJJEKHUT OTMEHE BBUIY
OTCYTCTBUS MPU3HAKOB COCTABA MPECTYIUICHUS B ACHUCTBUAX MOJCYAUMOTO.

AJBOKAT MOJCYIUMOro B CyAeOHOM pa3OupaTeNbCTBE Yy MHUPOBOTO CYIbU
yXK€ NOAHMMAJ JaHHBIM BONPOC, HO MHUPOBOM CyAbs CYEJ, YTO CTOPOHOWU
OOBHHEHMS ObUIA UCCIIEIOBAHbI BCE OOCTOSATENLCTBA Jela, a BUHA MOJCYAUMOrO
JI0OKa3aHa W YeTKO aprymMeHTupoBaHa. llo3uiius cTOpoHBI OOBHHEHHS Oblia
OCHOBAaHA JIMIIb HA I[IOKA3aHUSAX CBUJAETENIC, HO HE ObUI0O BHUACO3AIMUCEH,
ayIMo3aIurcen, KOTopbie Obl MOATBEPAWIA BUHOBHOCTh IpakaaHuHa B. 3anutHuk
TaKK€ HEOJHOKPATHO YKa3blBaJl HA TO, YTO CBUAETEIM NPECTYIUICHHS MOTJIU
HEIPaBUJIbLHO OLEHUBATH MMPOUCXOIIIECE.

OOpatuBMIKCh B CyH aneUISIIMOHHOW WHCTAHIIMH, 3AIIUTHUK W3JIOKII TE
K€ JIOBOJIbI, HO CYJl COCJIAJICS HAa MPUTOBOP MHPOBOTO CYJbH, IOCYUTAB, YTO BCE
dakTbl 10 J1e’y ObUIM YCTAHOBJICHBI M JIOKa3aHbl. B pe3ynbrare yero mpuroBop
ObUT OCTaBJIeH 0€3 M3MEHEHUH, a aneusIlMOHHAas jkalo0a — 0e3 yAOBIEeTBOPEHUS

[4].
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[loncynumbrii  moaBeprcst HaKa3aHMIO B pe3yjbTare HEoOyMaHHBIX
JEHCTBUI 3aIIUTHHKA, TaK KaK Ha Hall B3MJIAJl, B TAKOM CIIy4ae HEOOXOAUMO ObLIO
JICMCTBOBATh HE C LEJBI0 BBIHECEHUS OIPABIATEIBHOIO IPUIOBOPA, & C LEJBIO
CMATYEHUs HAKA3aHHUs.

MBsI IpuxoauM K BBIBOJY, YTO aKTHBHBIC JECWCTBHUS 3aLIUTHUKA B CYZIE HE
BCErJa OKa3bIBAKOT IIOJIOKUTEIBHOE BIMSHUE HAa MCXOJ Jena. B HEKOTOphIX
Cllydasix Jy4Ile u30paTh TaKTHKY BO3ACpPKAHHS WM JACHCTBOBAThH O0OBEKTUBHO, TO
€CTh, €CJIM CyJ $IBHO HACTPOEH Ha OCTaBJIEHHUE >KanoObl 0€3 H3MEHEHHs, TO
MOMBITAThCSI CMSTYUTh Haka3aHue. B Takom ciiydae, mpaBa U CBOOOMBI
MOJ3AIIMTHOrO OYIyT Jy4Ylle 3allMIIEHbl, 8 OH — MEHEE MOJIBEPrHYT YrOJIOBHOU
penpeccuu.

Llens agBOKaTa B pacCMOTPEHHOM Jelie ObUla JOCTUTHYTAa, OH 3alllUTHII
opaBa CBOEro MOA3AUIMTHOIO M MOJAaj  aNeULMOHHYIO Kanoly, HO
OIpaBAATEIBLHOTO IPUTOBOPA HE CMOT" TOOUTHCS.

B koHe4yHOM wWTOre MBI OPUXOAUM K BBIBOAY, 4YTO 3(PQPEKTHBHOCTH
JESTEIIbHOCTH aJBOKaTa 3aBUCUT OT TOT'0, HACKOJIBKO IPAMOTHO U yOEAUTEIBHO
cocTaBiieHa ero pedb. CrnenoBaTenbHO, OT ITOTO 3aBUCHT HMCXOA Aena. Peup
JIOJDKHA OKa3aTh ITOJIOKUTENIBHOE BIMSHME KaK Ha CyAblO, TaK U Ha NPUCSKHBIX
3acefaTenied, eciM CyJ HOPOXOAUT C YydyacTUeM MpHUCshKHbIX. Hamu Obuin
pPacCMOTpPEHbI MPUMEPHl YKIOHEHUS OT 3allUThl, OIMIMOOK MpPeaBapUTEIHLHOTO
paccienoBaHus, W3JIUIIHET0 CTPEMJICHUS K BBIHECEHHUIO OIPAaBAATEIBHOIO
IIPUTOBOpa — BCE 3TO CIOCOOHO OKa3aTh KakK MOJIOKUTENIbHOE BIMSAHUE HA UCXOJl
Jena, TaK M HAHECTH yuepd mnoa3amuTHOMy. [lo3ToMy MBI cuuTaem, 4YTO
3AIUMTHUK, 3allMINAs WHTEPECHl MOACYAUMOIO B YIOJIOBHOM CyJ€, JOJDKEH
MU3YYUTh HE TOJBKO MaTepuajbl Jejld, MHEHHE W JMYHOCTh 3allUIIaeMOro,
OoO0CTOATENbCTBA Jl€Nla, HO U CyAeOHYI0 NPAKTHKY, CIOXHBIIYIOCS IO
aHAJIOTUYHOMY JIeJy JUIS TOTO, YTOOBl MMETh NPEJCTaBICHHE O TOM, KaKylO

TaKTUKY 3alllUThl BEIOPATH B CY/IE.

50



3akJIroueHue

B pamkax OakamaBpcKoro McciefoBaHHUs Ha TeMYy «YuacTuhe 3alllMTHUKA B
CyaeOHOM pa30upaTenbCTBE» MBI HU3YUMIM MHOXECTBO ACHEKTOB YYacTHs
3alllUTHUKA B CYJIE U C/IeNIajii 00JIbII0E KOJIUYECTBO BHIBOJIOB.

B mnepBoil rmnmaBe «OOmMe TNOJOXKEHUS O 3allUTHUKE KaK YYacCTHUKE
YTOJIOBHOIO MPOIECCa» Mbl BBIICHWIM, YTO 3aIlMTHHK — 3TO JIMLIO, KOTOPOE
OCYUIIECTBJISIET 3alIUTy MpaB U MHTEPECOB I0JI03PEBAEMOI0 WM OOBHUHSIEMOTO B
COOTBETCTBHUH C MOJIO)KEHHUSIMU YTOJIOBHO-IIPOLIECCYATBbHOTO 3aKOHOJATEIbCTBA, a
TaK)K€ OKa3bIBa€T UM MOMOILb B X0JI€ POU3BOJICTBA IO YTOJIOBHOMY Jeiy. Takxke
3allUTHUK SIBIIAETCA aJBOKAaTOM. B KadecTBe 3alllUTHHKA MOTYT BBICTYNATh
OJIM3KME POJACTBEHHUKH OOBHHSIEMOrO MO €ro xoaaraictBy. OHU BBICTYyHaroT B
CyJe BMECTE€ C aJBOKaToM. B MupOBOM cyae OHM MOTYT Y4acTBOBaTh 0O€3
TaKOBOTO.

Jlist Toro, yToObI MPaBOCYIUE OCYLIECTBISUIOCh B COOTBETCTBUU CO BCEMH
IPUHLIUIIAMH, YCTAaHOBJIEHHBIMU POCCHIICKMM 3aKOHOJATEIbCTBOM, HEOOXOAUMO
00€ecreyuTh OJHO W3 BaXKHEWIIUX MPABUJ — COCTA3ATENBHOCTh CTOPOH. TO €cTb,
IPAaBOCYIM€ MUCIIOJIHUT CBOE IpeJHa3HauYeHUEe B TOM Ciydae, Korja B HeM OyayT
y4acTBOBATh JIBE CTOPOHBI: CTOPOHA OOBUHEHMSI U CTOPOHA 3AILUTHI.

[IpoueccyanbHblid CTaTyC 3alIMTHUKA B YTOJOBHOM mpoiecce Poccuiickon
denepauuy 3aKIOYaeTCs B TOM, YTO 3AUIUTHUK BBICTYNAET B KAayeCTBE
CaMOCTOSITEIbHOM  (PUTYphl  YroJIOBHOTO  TMporiecca, oOsamas  Habopom
OIpEEICHHBIX 3aKOHOAATEILCTBOM MPAB U 00S13aHHOCTEHN, MPU3BAHHBIX 3AIIUTHTD
IPaB U UHTEPECHl OOBUHAEMOTO WJIH MOA03PEBAEMOT0 B YTOJIOBHOM IPOLECCE.

[ToacyuMBbIil CaMOCTOSATENIbHO PEIIAET, EJIaeT JIM OH BOCIOJb30BATHCS
MOMOIIBIO a/IBOKAaTa WJIM HET; OH TAaK)Ke pelIiaeT, B KaKOM KOHKPETHO 00beMe U B
KaKoi MOMEHT eMy He00X0/IMMa MOMOIIIb 3alllUTHUKA.

Ecnu noncyaumblii He sKellaeT Mojib30BaThCA MOMONIBIO 3aIIUTHUKA, TO OH

JOJDKCH IIPCAOCTABUTh OTKA3 OT 3alllUTHHUKA.
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OTka3 OT 3allUTHUKA TPEACTaBIsET COOOM COBOKYIMHOCTh JABYX
B3aMMOCBS3aHHBIX COOBITHIA:

— U3BSBICHHUE KEJIaHUs 00 OTKa3e OT 3alIUTHUKA CaMUM MOJICYAUMBIM B

00011 MOMEHT YTOJIOBHOTO MpOIlecca,
— aKTHBHBIC JIEHCTBUS, BBIPAXKAIOIIMECS B MPEAOCTaBICHUNA MHUCHMEHHOTO
OTKa3a OT 3alIUTHUKA.

Ecniu moacynumblii  OTKas3biBaeTcsi OT  3alllUThl, TO OH  MOXET
CaMOCTOSITENIHO 3alllMIIATh CBOM IpaB M HMHTEPECHI, & TAKKE CAMOCTOSTEIBHO
MPUBJICYb 3AIIUTHHUKA.

Kpome Toro, ecnu momo3peBaeMblii WM OOBUHSIEMBIA OTKa3bIBACTCS OT
3alUTHUKA, HO B JaJbHEHIIEM XOYET BOCIIOJIb30BAThCA €r0 MOMOIIBIO, TO OH
MOKET 3asBUTh XOJATalCTBO O MPEIOCTaBICHUM TMOMOIIM 3amuTHUKA. [lpu
BCTYIJICHUW 3alllUTHUKAa B JEI0 HET HEOOXOJAMMOCTH 3aHOBO MPOBOIUTH BCE
npoueccyagbHble JEMCTBUSI, KOTOPBIE YK€ ObLIIN peain30BaHbl.

B pamkax BTopoii riaBsl «IlonokeHne 3aluTHUKA B YTOJIOBHOM MPOIECCE
MBI BBISICHUJIM, YTO BCE MpaBa 3alIUTHUKA JIETISATCS Ha HECKOIBKO KaTeTOPHUH.

[lepBas xateropus npaB — obmasd. OOmas KaTteropus mnpaB O3HAYAET, YTO
3alUTHUKY TPUCYKIACTCS KPYT IMpaB, MPUCYIIUX BCEM JIMIAM, YYACTBYIOIIUM B
yroJIOBHOM IIpoliecce. Bropasi kareropus npas — 3TO MpaBa aJBoKaTa, IpUCYIIHUE
eMy Kak CYOBEKTY CIIEJICTBEHHOro JaeWcTBUA. TpeThsi Kareropuss — TIpasa,
BO3HUKAIOIIME BO BpeMs HA3HAUYCHHUS M pealn3aliu dKCIepTu3bl. UerBepras
KaTeropusi — 3TO KaTeropusi Cnenu@uyeckux rnpas, MPUCYIIUX TOJIBKO 3aIIUTHUKY.
B kpyr Takux mpaB BXOHST, HApUMeEp, MPaBO Ha 3asBICHUE MOTHBHUPOBAHHOTO
CaMOOTBO/Ia; TIPABO HA YYacTHE B MIPEHHUSIX CTOPOH.

3alUTHUK TaKke 00JajaeT KpyroMm oOs3aHHOCTEH, KOTOpbIE OH JOJIKEH
cobmoaathk. Cpenu 00513aHHOCTEH 3allUTHUKA BBICTUIIH:

— 00s13aHHOCTD 1O COOIOACHHUIO TPeOOBaHM 3aKOHOIATEIbCTBA B 001aCTU

y4acCTuA 3allMTHUKA B YTOJIOBHOM IIPOLICCCC,
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— 0053aHHOCTHh OKa3bIBaTh IOPUAMYECKYI0 MOMOIIb MOA3AUMTHOMY B
paMKax paccielyeMOoro yroJIoBHOTO Jieja Ha OECIUIaTHOM OCHOBE U MHBIE
00513aHHOCTH.

Taxke ™Mbl OTMETWIM, YTO Yy 3alMTHUKA HMEETCS IpaBO coOupaTh
JI0OKa3aTesIbCTBa HEBUHOBHOIO OOBMHSAEMOIO, IMPUIVIAIIATH CIECHHAINACTA U
OPUCYTCTBOBATh BO BpeMs IIPOM3BOJCTBA CIEACTBEHHOrO jelcTBusa. Bcee
NIEPEYUCIICHHbIE MpaBa U 00SI3aHHOCTH 3ALIUTHUKA PETIAMEHTUPYIOTCS ISl TOTO,
yTOOBI 00€CneuYnTh HEOOXOAUMBIA MPOTHUBOBEC 3alIUTHI U OOBMHEHUS. TO ecTh
3alIUTHUK YYacTBYET B JieJie HApaBHE C OOBUHUTEIIEM.

OcHoBaHMEM yyacTusi aJBOKaTa B YrOJOBHOM MPOLECCE  CIYKHUT
COIVIAlIEHUE MEXIy 3alllUTHUKOM U €ro MOJA3alllUTHBIM 00 OKa3aHUH
IOpUIMYECKOl moMomi. BTopoe OCHOBaHME ydacTHsl 3allUTHHKA B YTOJOBHOM
Ipolecce - N0 HA3HAYEHUIO OPraHOB IMPEABAPUTENILHOIO pacciIeOBaHUs U CyJa.
[Tpu 3TOM ydacTue 3alllUTHHKA HEBO3MOKHO 0€3 BOJIEU3BSABICHUS OOBUHSAEMOTO.

3alUTHUK SIBIISETCA Ba)XHOW (PUIypOl YroJOBHOTO MIpoLecca U JIOJKEH
OBITh NPENOCTABIIEH OOBUHSIEMOMY WJIM IMOACYAMMOIO BO BCEX CIIy4asiX, Kpome
T€X, €CJIM OOBUHSAEMBIM caM MOXET 3alUTUTh CBOM IpaBa U HMHTEPECHl WIU
OTKa3bIBAETCA OT MPEIOCTABICHUS 3aLIUTHI.

B pamkax uccrienoBaHMsi OCOOCHHOCTEH ydacTusi 3allUTHUKA B CYJ€ Mbl
NOJYEPKHYJIH, YTO OCHOBHOM YacThlO Yy4YacTHsl 3alUTHUKA SBISIETCS €ro
BBICTYIUICHUE C 3aIUTUTENBHON peubl0. 3alUTUTEIbHAS pEeUb JOJIKHA COAEPKATh
B ce0e J0BOJABI MO MOBOAY OTCYTCTBMSI BHHBI INOA3AIIMTHOTO B OOIIECTBEHHO-
OMACHOM JESTHUM, MO0 MOBOJY HAJIMYHUS OOCTOSTENBCTB, CMIATYAIOLIUX YIOJOBHOE
Haka3aHWe WIM O NOBOJY NepekBanuduxanuu nesHus. OHa HampaBlieHa Ha
OrpakJIeHHUE MOACYIMMOI0 OT HE3AaKOHHOTO U HEOOOCHOBAHHOTO OOBHHEHHS.

JUis momaun kamoObl B BBILIECTOSIIIME WHCTAHIMHU 3alIUTHUK JOJDKEH
THIATENBHO U AETAIBHO U3yYNUTh IOBTOPHO MaTEpHaIbl YTOJIOBHOIO J€NIa, a TAKKe
y>K€ UMEIOIIMICS MPUTroBop cyaa. EMy HE0OXOAMMO OLIEHUTh C €ro TOYKU 3PEHUs
COOTBETCTBHE NPHUrOBOpA MPHUHLIMIAM 3aKOHHOCTH, CIPAaBEUIMBOCTH MU

000CHOBaHHOCTH. Takasi OlleHKa JOJHKHA ObITh BHIHECEHA M3 JIMYHBIX YOCKICHHIM
53



3alIUTHUKA C COOJIIOJICHUEM MOJIOKEHUI POCCUICKOTO 3aKOoHOAaTenbcTBa. Kpome
TOT0, 3aIUTHUK JIOJKEH NMPOAHAIM3UPOBATH IPUTOBOP HA HAJTUYHUE MPOTUBOPEUNIA
MEXIy €ro COCTaBHBIMH  YacTsAIMH  (ONMCATEIbHO-MOTHUBHUPOBOYHON U
PE30IOTUBHOM), a TaKK€ MEXAY OOCTOSTENbCTBAMU, U3JI0KEHHBIMU B IIPUTOBOPE
U OOCTOSITENILCTBAMH, MCCIEAOBAHHBIMU B paMKaX JOCYAEOHOTO pacciaeloBaHUs
10 JIEIy.

Takxe HamMy OblIa BBISIBIEHA NpOOJEMa HECOOTBETCTBUS OINMCATEIBHO-
MOTHBHPOBOYHOM U PE3OJIIOTUBHOM YacTu Npuroopa. Takas npoOiema oKa3blBaeT
BJIMSIHUE Ha JACSITENbHOCTH 3allUTHHKAa B TOM IUIAHE, YTO, MPU OOHAPYKEHUU
JAHHON TpoOiemMbl U OOOCHOBAaHUSA TAKOTO HECOOTBETCTBUS 3ALIUTHUK MOKET
nojaTe >kajo0y Ha MPUTOBOP CyAa MEPBOM HMHCTAaHUMUM U U3MEHUTh MEpPy
Haka3aHus Ha Oosiee magamiyro. Ecim ke Takas mpoOiieMa NpUCYTCTBYET, a
3alIUTHUK €€ HE 3aMETUJI, TO 3TO TOBOPHUT O €r0 HEMPOPECCUOHAINU3ME.

O PexTUBHOCTDh ACATENBHOCTH aJBOKAaTa 3aBUCUT OT TOTO, HACKOJBKO
IPaMOTHO M YOEIUTENbHO cocTaBieHa ero pedb. ClenoBaTeNbHO, OT 3TOrO
3aBUCUT HMCXOJ Jeyia. Peub NOJDKHA OKa3aTh IOJIOKUTEJIBHOE BIMSHUE KAK Ha
CyIbl0, TaK M Ha MPUCSHKHBIX 3acenareieidl, eciau CyJ NPOXOJUT C yYacTHEM
npucsbkHbIX. Hamu Obu1M paccMOTpeHbl IPUMEPHI YKIIOHEHHUS OT 3aIlUThI, OITHO0K
IIPEABAPUTEIBHOTO PACCIECAOBAHUSA, M3JIUIIHETO CTPEMJIEHUS K BBIHECEHHIO
OINIPaBAATEIBLHOIO MPUTOBOPAa — BCE 3TO CIIOCOOHO OKa3aTh KaK IOJOKUTEIbHOE
BJIMSIHUE Ha UCXOJ JeJla, TaK U HaHeCcTU yluepd moazamuTHoMy. [losTomy Mbl
CUMTAEM, YTO 3AIIUTHUK, 3allMILIAs] WHTEPECHl MOJACYAMMOr0 B YTOJOBHOM CY/IE,
JOJKEH U3YYUTh HE TOJBKO MaTepuasbl Jejla, MHEHHE U JUYHOCTh 3alIHUIIAaeMOro,
oOCTOATENbCTBA J€Jla, HO U CyAeOHYI0 NPAKTHKY, CIOXKUBILYIOCS IIO
aHAJIOTMYHOMY JIeJly IS TOTO, 4TOObl MMETh MPEACTaBICHHUE O TOM, KaKYIO
TaKTUKY 3alIUTHl BEIOPATh B CyJIE.

B uTore Mbl mpuIUIM K BBIBOAY, YTO HAa CETOAHSALIHUN JEHb AEATEIbHOCTD
3allUTHUKAa B  YIOJOBHOM  CYJIONPOM3BOACTBE TpPeOyeT HE  CTOJBKO
3aKOHO/ATEJIbHBIX U3MEHEHHH, CKOJIbKO MOBBIIICHUS YPOBHS MPOdhecCHnOHATbHBIX

HABBIKOB W 3HAHWM KaXJIOro 3allMTHUKA. Benb TOJBKO BCECTOPOHHEE
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UCCIIEIOBAaHUE  MaTepuaioB  Jefa, AaHAJIOTWUYHOW  CylAeOHOM  MpaKTHKH,
OOCTOATENIHCTB COBEPIICHHOTO MPECTYIUICHUS MO3BOJIUT 3AIIUTHUKY 3(PPEKTUBHO

OCYHICCTBIITL CBOKO OCATCIBHOCTL HU B IIOJTHOM MCpPC 3alllUTUTL IIpaBa

IIoA3aIlIUTHOTI'O.
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