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AHHOTALUA

Tema paboter  «IIpoGmembr  0O0mIero  y4eHHs O  TPaKIAHCKUX
IpaBOOTHOUIEHMUsIX». Pabora mocedmeHa MOAPOOHOMY MCCIEAOBAHUIO U
pasrpaHUyYeHUI0 OCOOEHHOCTEN TPaXkIaHCKUX IPABOOTHOLIEHUH. AKTyalbHas
npobiieMa paboOThl COCTOMT B TOM, YTO B MPOCTPAHCTBEHHO-BPEMEHHOM
KOHTUHYYME B pe€3yJbTaT€ W3MEHEHHUsS U BO3HUKHOBEHHS HOBBIX HOPMAaTHUBHO-
IPAaBOBBIX AaKTOB, a Tak)Ke€ BO3HUKHOBEHHUS B OyIylleM HOBBIX OOBEKTOB
TPaXXTAHCKUX TPABOOTHOILIEHUH, aHHBIE MPABOOTHOIICHUS W3MEHSIOTCS, JIMOO
BO3HUKAIOT, JMOO BOBCE MpEeKpallaroTcss B couuyMme. Meromonoruen s
UCCIIEIOBAaHMsI JTaHHOMW pPabOoTOM BBICTYNAIOT CIEAYIOIIME METOJbl: aHaIIU3,
CPaBHUTEIBHO-NIPABOBOM MeETOJ, Iopuanyeckuid Meron. CTpykTypHO pabora
COCTOWT W3 BBEIEHUS, JBYX TJIaB, 3aKIIOUEHHS U CIHCKA HCIOIb3yeMOi
JUTEpaTyphl U UICTOYHHUKOB. [lepBast rmaBa cocTOUT U3 Tpex maparpadoB, a BTopas
— U3 JByX. BBeneHne mocBsAmeHo 000CHOBAaHUIO aKTyallbHOCTH, BBIOPAHHOM JUis
BBIITYCKHON KBIM(PUKALIUOHHON pabOThl TE€MbI, ONPEEICHUIO LEJed U 3ajad,
o0ObeKTa M TMpeaMeTa HucciefoBaHus. B mepBoil rnaBe aeMOHCTpUpYeETCs
UCCIIEJOBaHUE OOIIUX IMOJIOKEHUH O TIpa)KAaHCKUX NPaBOOTHOLIEHMsX. Bropas
rJlaBa TOCBAIEHA CTPYKTYpE TPa)kIaHCKUX TMPaBOOTHOIIEHUH. B 3axmouenun

KpPaTKHUM UTOT MPOICIAHHON BBIITYCKHOM KBaTU()UKAITMOHHON PabOTHI.
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BBenenue

Ha cerommsmuuin nens B PoccniickoM npaBe LEHTPAIBHBIM ACIIEKTOM
rpakIaHCKOI0 MPaBa, a TAK)KE B APYTUX OTPACIIEBBIX IOPUINYECKUX HAYKAX, TAKUX
KaK, HallpuMep, TEopus rOCylapcTBa M IpaBa SBJISIETCS IIPAaBOBBIE OTHOILLIEHUS.
[IpaBOBbIMH ~ OTHOIIEHUSIMHM  HA3bIBAIOTCSI  OOILECTBEHHBIE  OTHOIICHMUS,
BKJIFOUAIOILIUE B ce0s B3aUMOCBSA3b MEXKY JIOAbMH, UX TOCTYNKaMH, IOBEJAECHUEM
U AEATENbHOCTh. JIroau, BCTymaromue B IMPaBOOTHOLIEHHWE, MOTYT pPEan30BaTh
CBOM IIpaBa, NOTOMY 4YTO IIPAaBOOTHOLIEHUS — OAHO M3 TIJABHBIX CPEICTB
peann3anmMu mpaBa. AKTyadbHass MnpoOjema pabOThl COCTOUT B TOM, 4YTO B
IIPOCTPAHCTBEHHO-BPEMEHHOM  KOHTHHYyME B  PE3yJlbTaTe€ MW3MEHEHHUS W
BO3HUKHOBEHUS HOBBIX HOPMAaTHUBHO-IIPABOBBIX AKTOB, & TAK)KE BO3ZHUKHOBEHUS B
OyaymeM  HOBBIX OOBEKTOB  TIPa)XJIaHCKUX  IPABOOTHOLIEHUH, JaHHbIE
MPaBOOTHOIIEHUS] U3MEHSIOTCA, JTMOO0 BO3HUKAIOT, JIMOO BOBCE MPEKPAIIAIOTCS B

COLITyME.

B o0mmx ydeHHAX O TpaxJaHCKUX IMPABOOTHOLIECHUSX U IOPUAMYECKOM
JUTEpaType JIEMOHCTPUPYETCS, YTO IOpUJIMYECKass CBSI3b MEXIy CyObeKTaMu
BBIPA)KAETCS B OOLIECTBEHHBIX OTHOUIEHUSX, KOTOPHIE YPETYJIHMPOBAHbBI HOPMaMHU
npaBa. Hopma mnpaBa 3akiroyaeTcsi B HEPAa3pbIBHOM E€IMHCTBE MEXIY
(baKkTUYECKUM U IOPUAMYECKUM OTHOLICHHEM, HEMOCPEIACTBEHHO €CJIM MOBEJICHHUE
CcyOBbeKTa MpaBOMEpPHO. B MPOTMBHOM ciyyae BO3HUKAET MPOTUBOPEUUE MEKIY
(dakTUYeCKUM M IOPUAMYECKUM OTHOILIEHUEM, BBHJY TOr0, 4YTO IOBEJICHHUE
CyObeKTa OTKJIaHsETCS OT TpeOOBaHMU HOPMBI MpaBa, CO3JaBas TEM CaMbIM
OTKJIOHEHHE OOIIIECTBEHHOTO OTHOIIEHHUS OT CBOEH MOJENHU, KOTOPBIM SIBIISETCS

IOPpUINYICCKOC OTHOLMICHUC.

Mexnay GakTU4eCKUM U IOPUIWYECKHM  OTHOIICHHEM CYIIECTBYET
EIMHCTBO, €CJIM TMOBEJEHNE CyOBhEKTa MPAaBOMEPHO, T. €. COOTBETCTBYET HOpMaM
npaBa. Ecim ke Takoro COOTBETCTBUSI HET, TO MEXAY HOPUIAYECKAM U
(akTUYEeCKUM  OTHOIICHUEM YCTAHABJIMBACTCS MPOTHBOPEUUE, TOCKOJBKY

MOBEJCHUE OTKJIOHAETCS OT TpeOOBaHWII HOPMBI TIpaBa W TEM CaMbIM



OOIIIECTBEHHOE OTHOIIEHWE OTKIOHSETCS OT CBOCH MOJETH — IOPUIUIECKOTO
OTHOIIICHHUS.

—Ilenpto nmaHHOW pabOTHI SBIAETCS pa3TpaHUYEHUE U MOAPOOHOE
UCCJIEIOBAHUE  OCOOCHHOCTEW  MPABOOTHOILIEHUM,  KOTOPBIMU  SIBIISIOTCS
(W3 (1% 1011 STk

—IIpaBoOOTHOILIIEHUSI ~ BCETa BO3HHMKAIOT  BCIEACTBUE  BO3JCHUCTBUS
HOPMAaTUBHO-TIPABOBBIX AKTOB 3aKoHonaresibcTBa Poccuiickoit Penepauuy Ha
noBeAeHuss rofed. M3 3Toro cimegyer, 4YTO NPABOOTHOLIEHHS BO3HUKAIOT,
MU3MEHAIOTCA U MPEKpaIlaloTcs B OCHOBAaHUHM HOpMBI IpaBa. KoHKpeTHas mpsimast
3aBUCHUMOCTh: HE CYIIECTBYET HOPMBI MPaBa, HE BOBHUKAET U MPABOOTHOIICHHUE.

—IIpaBoOTHOIIIEHNUSI BO3HUKAIOT, MPEKPAIIAIOTCA WIA HU3MEHSIOTCS C
HAYaJIOM BOJICU3BSBICHUSI CTOPOHBIL. J[pyruMu cioBamu, YTOOBI MIPABOOTHOIIICHUS
BO3HUKJIM TpeOYyeTCsl BOJISI YYACTHUKOB OTHOIIECHUH B couuyme. Hampumep, npu
3aKJII0YEHUH JI0TOBOpa MEXY €ro cyObeKTaMHu TpeOdyeTcsl corjiacue BCeX CTOPOH
Ha TaKOBBIX YCJIOBHSX. VICKITIOUEHHEM 37€Ch MOXKET CTaTh CUTYAIlUsl, CBA3aHHAS C
BOJICU3BSBICHUEM OJIHOM CTOPOHBI — FOCY/IapCTBa, HAIPUMEDP, PU BO3OYKICHUU
YTOJIOBHOTO JIENa.

—IIpaBooTHOIIIEHUST B3aMMOCBSI3aHBI MEXIYy CYObEKTaMU uepe3 uX
CyOBbEKTHUBHBIC MpaBa U 00SI3aHHOCTH, KOTOPBIE KOPPECTOHAUPYIOTCS IPYT APYTY B
ONpE/ICIEHHBIX OTHOILICHUSX. 3J1€Ch BBIIESIOTCS JBA JIMIA: YIIPAaBOMOUYEHHOE, TO
KOTOpPOE HECET CYOBbEKTHMBHOE IMpPaBO, a BTOpPOE — O0S3aHHOE, KOTOPOE HECET
IOpPUJIUYECKYIO 00SI3aHHOCT.

—IIpaBooTHOLIEHU IIPEANOIaratoTCs ONPEAECICHHBIN
WHIUBUTy ATM3UPOBAHHBIN KPYT JIUI] MEXKAY CYOBEKTaMHU B TAKOBBIX OTHOIIICHUSX,
TO €CTh CyOBEKThl KOHKPETHO YKa3aHbl, TUOO OJHA CTOPOHA BCErja yKa3bIBaeTCs
MpU pa3pelieHur TEX WA HHBIX CIOPOB, HANpuMep, NpOJaBel] — IMOKYIATelb,
HACJIEHUK — HACJIEOAATENb U TaK Jajee.

—IIpaBoBbIe OTHOIIEHUS BCET/Ia OXPAHSIOTCS TOCYAaPCTBOM. 3aKOHOIaTelb

NpsAMO YKa3bIBACT KAKUC OTHOIICHUA KAKUMHU HOPMATHUBHO-IIPABOBBIMU 4AKTaMH



PETYIUPYETCS, YTO B UTOTE MPHUAAET OOIIECTBEHHBIM OTHOIIECHUSM FOPUTAIECKUAN

Xapakrep.

Hcxons w3 BBIIIEHA3BAaHHBIX OCOOEHHOCTEW MOYKHO CHIEJaTh BBIBOJ, YTO
MIPaBOOTHOIIEHUS] B3aMMOCBS3aHbl IOPUANYECKH MEXAY CyOBEKTaMH B COLIMYME,
IPABOOXpaHSIEMbIe TOCYJapCTBOM. Y KaXJIOro CyObeKTa TaKUX OTHOIIECHUMN
UMEIOTCSl MpaBa M IOPUIUYECKHE OOS3aHHOCTH, KOTOpBIE KOPPECHOHIUPYIOTCS
APYT ApYTy.

Jns  Toro, YTOOBI TPOW3BECTH MOAPOOHOE HCCIEIOBAHUE TMPABOBBIX
OTHOUIEHUI B OOIIECTBE, BBIIBUTh T€ WJIA HHBIE YEPThl MPABOOTHOLIEHUS,
KOTOpBIE MPUOOPETAIOT aKTYalbHOCTh M JOMUHHUPYIOT Ha TOM WJIM MHOM 3Tale
OOILIECTBEHHOTO (FOCYJapCTBEHHOr0) pa3BUTHs, (GOPMHPYS MNOTPEOHOCTh B
COBEpIICHCTBOBAHUHU MOHATHS, YTO BEIET K pacIIMpeHHI0 oO0beMa KaTeropuw,
YCIO)KHEHUIO 3JIEMEHTHOTO COCTaBa Je(UHULUHU, NPUMEHSIOTCS ClEIyIoIIne
METO/Ibl B JAHHOU paboTe: aHaIN3, CPABHUTEIBHO-ITPABOBOI METO/I, FOPUIUUECKUN

MCTO/.

AnanuzoM CUHTACTCA MCTOJ HCCICAOBAaHM:I, XapaKTepHBYIOHIHfICH
BBIACIICHUCM H H3YUYCHHCM OTACIBbHBIX yacTeii O0OBEKTOB ﬂaHHOﬁ pa6OTI>I.
CpaBHHTCHBHO-HpaBOBOﬁ MCTOA — OTO COIIOCTABJICHUC OJHOIIOPAAKOBBIX
IOPUANYCCKUX HOHHTHfI, HBJ’ICHHfI, npoueCCoOB MW BbIICHCHHC MCXKAY HHUMU
CX0ACTBA MW pa3jin4uA. qDOpMEUIBHO-IOpI/II[I/I‘-IeCKI/Iﬁ MCTOA4 — OTO TCXHHKA
O6paH_ICHI/I5{ C 3aKOHOAATCJIBbHBIMH MPCAINNCAHUAMHU U TpC6OBaHI/IHMI/I, C

HCTOYHHKAMU IIPABHII IIPABOBOI'O HA3HAYCHUA B ITMPOKOM CMBICJIC.



I'napa 1. O01mue Mo10KeHsi 0 IPAKIAHCKHUX NMPABOOTHOIIEHUSIX

1.1 IloHsiTHE IPAXKAAHCKOT0 NPABOOTHOLIEHUS U €r0 0CO0EHHOCTH

CouuanbHpIMM ~ OTHOIUCHHMSIMM  HA3bIBAIOTCS  B3aMMOCBS3b  MEXAY
WHIUBUJAMU, KOTOpBIE YCTAHOBJEHbl B TEUYEHUE HMX KOJUIEKTUBHOM pPAOOTHIL
OKOHOMUYECKHE CBSI3M B COLMAIBHBIX OTHOILUEHUSAX SBISIOTCS LICHTPAJIbHOU
KaTeropueid, 00pa3oBbIBasi OCHOBY COIMyMa U APYTHe OOIECTBEHHBIE OTHOIICHUS,
B KOTOPOM HaxoJiTCsl JIOAU. B 0OIIEeCTBEHHBIX OTHOUIEHMSIX, KakK IpaBUIIO
BBICTYHNAIOT CJEAYIOLINE CYOBEKThI: OOIIECTBO B IPOCTOM MOHUMAaHHUH, K KOTOPBIM
OTHOCHUTCS CIEAYIOIINE BUbL: HAPOJ, HAIUs, KOJUIEKTUB U JIPyTUe, a TAK)KE MOTYT
BBICTYNIaTh OpraHM3aliM (TOCyAapCTBEHHBbIE, 4YacTHbIE, OOIIECTBEHHbIE). B
KOHLIETIIUA OOUIECTBEHHBIX CBSA3€H POJIb KaXA0ro cyObekTa oOycClaBIMBAETCSA
O00BEKTUBHBIMU 3aKOHOMEPHOCTSIMU (GYHKIIMOHUPOBAHUS COLIMAJIBHBIX
OTHOUIEHUA W  MHULUATUBHOCTBIO HMX  COy4yaCTHUKOB. COBOKYIHOCTB
o01eo0s3aTeNbHBIX MpPaBWJI (HOPM) MOBENEHHUS, OXPAHSAEMBIX TOCYJapCTBOM
SBJIIETCSL IPaBO, KOTOpas BBICTYNAET PETYIUPYIOIUM (PAKTOPOM M BHOCHUT
KOHKPETHYIO OINPEAEIICHHOCTh U YCTOMYMBOCTh B KOHKPETHYIO C(hepy COLMATIbHON
U TOCYJapCTBEHHOM >XM3HU. McXold M3 BBIIIECKA3aHHOTO TMOSIBISIETCS TEPMUH
«IPAaBOOTHOILLIEHUE», KOTOPBIA JEMOHCTPUPYET KaK IPABO OKA3BIBAET BIMSHUE HA
JNEWCTBUS JIOJed. B rpaHune mNpaBOBBIX OTHOWICHUM >KU3HEHHBIM IPOLECC
colpymMa MpHOOpETaeT CIEAYIOLUUEe TMPU3HAKH, KOTOPHIM OHO CTAHOBHTCS:

YCTOWUYUBBIM, PA3BUTHIM U IIPEACKA3YEMBIM.

CnenoBarenbHO, BO3HHMKAaeT Bompoc: YTo Takoe MNpaBOOTHOIIEHUE?
[TpaBooTHOLIIEHHEM SBIISETCS B3aMMOJCHCTBHE MEXAY JIMLIAMU IpaBa, TO €CTh
MEXIY YYaCTHUKAMU MO OTHOIICHHUIO KaKOro-IHO0O0 ONpeAenéHHOr0 00beKTa, Mpu
KOTOPOM 00s3aTeIbHO BO3HUKAIOT MpaBa M o0s3aHHOCTH. MHaue roBops,
MPABOOTHOIICHUSI — OTO COIMAJIbHBIE OTHOIIEHUS, KOTOPHIE YPETYJIUPOBAHBI
HOpMaMu  TpaBa, CYOBEKTBI  KOTOPOTO  HAJENEHbl  HEMOCPEIACTBEHHO
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COOTBCTCTBYIOIIMMHA HWHAWBUIYAJIbHBIMU ImpaBaMun " HOPUIANICCKUMHU

00S3aHHOCTSAMM.

[IpeameToM TpaXJaHCKOTO MpaBa BHICTYIMAIOT OOIIECTBEHHBIC OTHOIICHWS,
KOTOPBIE  PETYJIUPYIOTCS  PA3IMYHBIMA  TPAKIAHCKO-TIPABOBBIMH  HOPMaMH,
KOTOpBIC, B CBOIO OYepeab, COACPKATHCS B Pa3IUYHBIX HOPMATHUBHBIX aKTax.
[{leHTpanbHBIM aCIEKTOM B MEXaHHM3ME TPaXKIAHCKO-TIPABOBOTO PETYIUPOBAHUS
COIMAJIBHBIX OTHOIIECHUH BBICTYNAET IMOHSATHE TPAKIAHCKOTO IMPABOOTHOIICHUSI.
['pakmaHckoe TPABOOTHOIICHWE B pe3yJbTaTe YPETYIHpPOBAaHUS HOpMaMHU
TPAKIAHCKOTO TIpaBa B pPa3jMYHBIX cdepax OOMECTBEHHBIX OTHOIICHUN
npuoOpeTaeT npaBoByto Gopmy. Creayer naTh moHsTHE TepMUHY «[ paxkaaHckoe
MIPaBOOTHOIIICHHUEY, UTOOBI pa30o0paThCcs B KOpHE. | pakIaHCKOE TTPaBOOTHOIICHUS
— 9TO B TEPBYIO OUYEPEAb COIMAIBHBIC OTHOIICHHS, KOTOPBIC YPETryIUPOBAHBI
HOpMaMH TpaxJaHCKoro mpaBa [26]. 37ech Takke Kak HW B IpeIMETe
TPKIAHCKOTO TIpaBa B MPEIMET JaHHBIX MPABOBBIX OTHOIICHHWH BXOMAT KaK U
UMYIIECTBEHHBIC, TaK M JIMYHbIE HEUMYIIECTBEHHbIC OTHOIICHUS MEXIY
cyObekTaMu Takux oTHomeHui [9]. B cuTyanumu, kacaronpecs MMYIIECTBEHHBIX
OTHOIICHUH BO3HHUKAIOT TPAXKIAHCKUE HMMYIIECTBEHHBIC OTHOIICHHS, KOTOPHIE
PETYIUPYIOTCS HOpPMaMH TpakJaHCKOro mpaBa. Eciau ke OTHOIICHHS JTUYHBIC
HEMMYIIIECTBEHHBIC, KOTOPBIC YPETyJIUPOBAHBI TPAXKTAHCKO-TIPABOBBIMA HOPMAaMH,

TO YCTAaHABJIMWBAIOTCSA JIMYHBIC HCUMYIICCTBCHHBIC ITPABOBBIC OTHOIICHMUS.

Camolf BaXXHOM OCOOEHHOCTEM MPUHATO CUYUTATh B3aUMOCBSI3b  MEXIY
HKOHOMHYECKMM 0a3lCcOM M €JUHCTBOM IPAaBOBOM HOPMBI, KOTOpash BXOAMT B
IPaKJAHCKHE MMYIIECTBEHHBIE OTHOIICHMs. ['pakaaHCKMe HMMYLIECTBEHHBIE
MPaBOOTHOIIEHUS] 00O0COOJIEHbI TEM, 4YTO JaHHbIE OTHOIIEHHUS COCTOST BO
B3aMMOJICHCTBUM 3JIEMEHTOB MEXJY IKOHOMHUYECKHM OOOpOTOM M €JUHCTBOM
KOMIIOHEHTOB  TPaBOBOM  OCHOBBL.  [lepBblii  (akToM HMEEeT BaKHYIO
COCTABJISIIOUIYIO  JUISI  ONMCAHMS  XAapaKTEepPUCTUKH MEXaHu3Ma IPaBOBOTO
PEryIMpPOBAHMS UMYILECTBEHHBIX IPABOOTHOIIEHNUNA. DJIEMEHTHI IPABOBOW OCHOBBI

MOTI'YyT OBITH CBS3aHEI C COIIMaJIbHBIMHU OTHOIIICHUAMHU, CBA3aHHBIMU C 3KOHOMHKOﬁ,



TOJIBKO MPHU YCJIOBUM BO3JAEHCTBUS CBSI3HM MEXIY ABYMS 3TUMU KOMIIOHEHTaMHU.
JlanHast cutyarysi B3aMMOCBSI3M MEXAY SKOHOMHUYECKMM 0a3ucoM M IMPaBOBOU
OCHOBOM CUMTAeTCd OCOOEHHOCTh TI'PaXJAHCKUX MMYIIECTBEHHBIX IPaBOBBIX
oTHomieHU. [lo3TOMy  TIpakJaHCKOE€  HMMYLIECTBEHHOE  IPABOOTHOUIEHUE
npeacTaBisieT co0oil crienupuyeckyro GopMy CBA3U MEKIY IPaBOBOM OCHOBOW U
HPKOHOMUYECKMM OazucoM oOmectBa. MHorue aBTOpPBl  BBIICHSAIOT, YTO
HPKOHOMHUYECKMH OOOpOT M MpaBOBasi OCHOBA HE B3aMMOCBSI3aHA IPU OTOBOPKE
MEXaHU3Ma IPAaBOBOI'O PEryJUPOBaHUS UMYIIECTBEHHBIX OTHOLUEHUN, HO C HUMU
CIIOXHO corjacuThcs. IIpM pacKpbITUM MeXaHW3Ma IPaBOBOrO PETYIUPOBAHHUS
TPAKJAHCKUX IMPaBOBBIX MMYIIECTBEHHBIX OTHOUIEHUH Ba)XXHO MOAYEPKHYTH HE
IPOTUBOIOJIOXKHOCTh NPABOBOM OCHOBBI U 3KOHOMHYECKOro 0asuca, a HaoOOpOT,
BBIJICJIUTh UX B3aMMOCBA3b M B3aUMOJCHCTBUS B cepe IpakJaHCKUX IMPaBOBBIX

OTHOIIIEHUH.

['paxxnanckoe MPaBOOTHOUIEHUE KAK COLUAIbHBIE OTHOIICHHS, KOTOpBIE
pPEryIupyrOTCslT HOPMaMH TPaXXJAHCKOIO IIpaBa 3aTparuBalOT HE  TOJIBKO
UMYILECTBEHHBIE, HO M JIMYHBbIE HEHMYIIECTBEHHbIE OTHOLIECHMs. lIpaBoBoe
pPEryJIMpPOBAHUE NPEIMETa TPAXKAAHCKUX MPABOOTHOUIEHUI HE BJIEUET 3a COOOMU
LeJb K CO3JJaHUI0 KaKMX-THMO0 HOBBIX COLIMATIBHBIX OTHOILIECHUH, a JUIIb PUAAET
YETKYI0, KOHKPETHYIO0 (hOpMY YK€ CIOKHMBIIMMCS JIMYHBIM HEMMYIIECTBEHHBIM
OTHOUIEHUSIM, KOTOpbIE, B CBOI O4Y€pelb, CTAHOBATCA OJHMM W3 BHUJOB

IPaXXIAaHCKUX MTPABOBBIX OTHOIIEHHUM.

['paxknaHckue TIPaBOBBIC OTHOIICHWS pPa3rpaHUYMBAIOTCS IO BHAaM. BHIbI
NIPABOOTHOIICHUIA 110 XapaKTepy COJCp)KAaHUS TPABOOTHOIICHUS JCNATCS Ha
CIIEAYIOIINE:

—001eperysSTUBHBIC;

—PeTyJISATUBHEIC,

—OXpPaHUTCJIIbHBIC.



OO0mieperynsaTUBHBIC MIPaBOOTHOIIEHUS CyOBEKTOB PAMO
MPOMOPUMOHAIIBHO B3aMMOCBSI3aHbl HEMOCPEACTBEHHO C 3aKOHOAATEIbCTBOM
Poccuiickonn @enepanun. JlaHHBIE TMPABOBBIE OTHOLICHUS HAYUMHAIOTCA C
IOPUANYECKUX HOPM, THIIOTE3bI KOTOPBIX HE COAEPKAT YKA3aHUW HA FOPUINYECKUEC
dakTel. YKa3zaHHBIC IOPUIMYECKHE HOPMBI 00pPa30BBIBAIOT Yy KaXIOTO CyOBEKTa
JTAHHBIX TTPABOOTHOIIICHUH OJMHAKOBBIC MpaBa MM 00S3aHHOCTH 0€3 KaKux-J10o
yCJIOBUM (HampuMep, MHOTME KOHCTUTYIMOHHBIE HOpPMbI). PerynsTuBHbIC
MIPABOOTHOIIEHUS OTHOCSTCS K COLMyMYy C TIOMOINBIO HOPMBI MpaBa H
IOPUINIECKUX (PAKTOB, TO €CTh COOBITUSIMH W JICHCTBHSIMH, YPETYIUPOBAHHBIMU
3akoHOaTenbCcTBOM Poccuiickoin ®@enepanuein. CylecTBYeT HCKIIOYEHUS B
IEPBOM CJIydae, KacCarollehucss HOPMATUBHOW peErjlaMeHTAllMed, HalmpuMmep, B
CUTyallud, KOrJa MEXAy CTOpPOHAaMHU 3aKJIIO4YeH J0roBop. OXpaHUTEIbHbBIC
IIPABOBBIE OTHOIIIEHUS, B CBOK OYEpPEIb, CO3JAIOTCA MCXOAsA W3 HA3BaHUs, a
VMEHHO MOSIBJISIFOTCSI HAa OCHOBE OXPAHUTEIIBHBIX HOPM W IPaBOHAPYIICHUM.
JlaHHBIE TIPABOOTHOIIEHUS B3aWMOCBSI3aHbl C BO3HMKHOBEHHEM W pealu3aluen
IOPUJIUYECKONM  OTBETCTBEHHOCTH, KOTOpas MOPEAyCMOTPEHAa B  CAHKIUHU

OXpaHI/ITCJ'IBHOﬁ HOPMBbI, KOTOpPas B CBOIO O4YCPCJb YKa3daHa B 3aKOHOAATCIbCTBEC.

Buapl npaBoOTHOIIEHMI B 3aBUCUMOCTH OT CTEIEHU OINPEICIICHHOCTH
CTOPOH:
—OTHOCHUTEJILHBIC;

—a0COJIIOTHBIE.

B  OTHOCHTENBHBIX TMPABOOTHOUIEHUSIX OMPEACNICHbl 00€  CTOPOHBI
KOHKPETHO, TO €CTh B 3aKOHE JIMOO B JOTOBOPE YKa3bIBAKOTCS CTOPOHBI JAHHBIX
OTHOLICHUW. [IpruMepoM TakuMx OTHOLICHUW MOXKET SIBISITHCS: TIOKYIATelb |
MpoJaBell, TMOCTaBUIMK M TMojdydarelb W Tak jgaidee. B abCOMIOTHBIX
MPABOOTHOIICHUSX CUTYaIlusi HEOJHO3HAYHA, 3/1eCh, B JJAHHBIX MPAaBOOTHOIIEHUIX
Ha3BaHa JIMIIb YIPAaBOMOYEHHAs CTOPOHA, a CTOPOHA, KOTopas 00si3aHa — 3TO
KOKJbIA CYOBEKT TaKMX OTHOIIEHUM, Ubsi 00SI3aHHOCTh 3aKJIIOUYEHA B TOM, YTOOBI

HE HapymaTh JaHHOE CYOBEKTMBHOE TpaBo. lIlpuMepom cumTaeTcss MOXKET
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MOCIIYKUTh OTHOIICHUS, BBITCKAIOIINC M3 IIPpaBa COOCTBEHHOCTH JIHOO ABTOPCKOC

paso.

Buiel mpaBoOTHOIIIEHUH 110 XapakTepy 00sS3aHHOCTH MPABOOTHOIICHUS:
—AaKTVBHBIC;

—IIaCCUBHBIC.

AKTUBHBIE TIPaBOOTHOIICHHS KaK BHUJ MO XapakTrepy OOS3aHHOCTH
IPABOOTHOIICHHUS] OTJIMYAIOTCS TEM, 4YTO OJHA CTOpOHAa 00si3aHa COBEPIIUTH
OIlpeNeICHHbIE JEHCTBUS M M3 TOW OOS3aHHOCTH BBITEKAeT MpaBO APYrou
CTOPOHBI, KOTOPOE 3aKJII0UAETCsl B TPEOOBAHUN MCTIOJIHUTH JAaHHYIO 00S3aHHOCTb.
B npaBOOTHOIIEHNSX MACCHBHOTO BHIa CTOPOHA MPABOOTHOIIEHUH OepeT Ha cedst
0053aTE€IBCTBO BO3JEPKATHCSA OT COBEPUICHUH JEHCTBHI, KOTOpBIE 3alpelieHBbI

IOPUANYCCKUMHU HOpMaMHU.

CormanbHble OTHOUIEHHUS, KOTOPBIE BXOAAT B MPEIMET IPAXJAHCKOIO MpaBa
PETYJIMPYIOTCSI METOAOM HOPUIMYECKOTO paBeHCTBA CTOPOH. [0 3TO mpuumHe mo
OOJIBILIOMY CYETY T'PakJIaHCKHUE MPABOBBIE OTHOIIECHUS BO3HUKAIOT B PE3yJIbTATE
BOJICU3BSBIICHUS YYAaCTBYIOIIMX B HHUX CyOBeKTOB. [l TpaxmaHCcKoOro mpasa
TUMUYHBIM CJIy4aeM I BO3HUKHOBEHUS TaKUX OTHOILICHUS MNPUHATO CUYUTATh
3aKJIFOYEHHUE JIOTOBOpa MEXJy CTOpoHaMU. KOHEYHO K€ B JTaHHOM Ciydae 3TO
OTPAXAaeTCsl Ha XapakKTepe TPaXJaHCKUX MPaBOOTHOIIEHUN. CylleCTBEHHOU
YEpPTOM TPaX)JAHCKUX MPABOOTHOMIEHWM MNPUHATO CUUTATh PABEHCTBO CTOPOH,
IOpUUYEcKas HE3aBUCUMOCTh Jpyr OT jnapyra. Kaxielii cyOBeKT B CTOpOHE
JIOTOBOpa HE MOXET MIpeoliiaaTh HaJ APYTMM CYOBEKTOM JIaHHOTO JIOrOBODPA,
TUKTYs el cBoum mnpaBwia [29]. Ecnum omHa cropoHa B mpaBe TpeOOBaTh
OTIPEJICTICHHOTO MOBENCHUSI JIMOO KOHKPETHBIX NEUCTBUI OT JIPYroil CTOPOHBI, TO
TOJBKO B CHJIY CYIIECTBYIOIIETO, COIJIaCOBAHHOTO OOEMMH CTOPOHAMH JIOTOBOpa
WJIM TIPSIMOTO yKa3zaHus B 3aKOoHonarenbcTBe Poccuiickon @enepanuu. Hampumep,
3aKa34MK BIOpaBe TPEOOBATH OT MOAPSAUYMUKA BBIMOIHEHUS paOOThl, HO TOJBKO TY,
KOTOPYIO HOAPSIAYUK COTJIACUTCS BBIMOJHSATH B COOTBETCTBUM C 3aKIFOYEHHBIM

MCXKAY HHUMHU COIJIAIICHUA. Ecau Bo3HUKaeT cutyanus, 4YTO B TpaKAaHCKOM
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MpaBOOTHOHMICHHUU CKJIIAABIBAIOTCS OTHOIOCHUSA MCKAY YYACTHUKOB IMOMHUMO HX
BOJICU3BABJIICHUA, TO IOCJICAHHUC TAKXC HAXOAATCA B IOPUINYCCKH PABHOM
IMOJIOKCHHUN B CHIIY 3dKOHA. HaHpI/IMCp, B CHUTyallMy, KOrJga IIPUYHMHCH BpPCA
JCIUKTHOC 0053aTEIILCTBO qame BCCro BO3HHUKACT HEC3aBUCHUMO OT KCJIAaHUA
CY6'I>€KTa IMPUYINHUTD I[ElHHLIﬁ BpCa. I[axce B 3TOM CJIY4a€ OAHHBIX I'PAKIAHCKUX
HpaBOOTHOHIeHI/Iﬁ CTOPOHBI HAXOAATCA B HNPHUAUYCCKH PABHO IIOJOKCHHUHU U

MTOAYMHSIOTCS TOJIBKO 3aKOHOAATENBCTBY Poccuiickoint denepanum.

BrIBOIBI: MCXOAS W3 BBINMIECKA3aHHOTO MOXKHO CJENaTh BBIBOJ €IIe 00
OJIHOU OCOOEHHOCTHU TPaXJAHCKUX MPABOOTHOIICHUH, & UMEHHO 00 IOpUIUYECKOM
paBeHcTBe. FOpuanieckoe paBEHCTBO CTOPOH SIBISIETCSI 00513aT€bHBIM CBOMCTBOM
IPAKJAHCKOIO TPaBOBOro OTHowIeHUsA. CJOXHO TMpeACTaBUTh cede yTpary
JTAHHOT'O CBOMCTBA, HO €CJIM 3TO MPOU3OUJIET, TO MPUPOJIa MPABOBLIX OTHOIIECHUMN
noMeHsieTcss KapauHalibHO. Hampumep, rpaxknanuH A. mpuoOpen y MecTHOU
aIMUHUCTpPALIMM KBapTUPY, B ATOM ClIydal OHHM HaXOASATCA B IOPUAHMYECKOM
pPaBEHCTBE, HO B CUTYallUM, KOTJa MECTHasl aJIMUHUCTpaIusi OyJeT pacrpenesiTh
KUJIbE MEXIY TPaKIaHAMU, MMOCTPAJABIIMMHU OT 3€MJIETPSCEHHUs. 31€Ch MECTHAs
aIMUHUCTpALMSl  BBICTyMaeT KaK BJACTHBIM  opraH, ¢  oOJagaloluMu
MOJIHOMOYMSIMU  TI0 OTHOIIEHUIO K TpaxaaHUHy A., C KOTOpPbIMU OBbLIO
IOPUIUYECKOE PABEHCTBO. JTO YK€ HE TIPaKJIaHCKOW IMPAaBOBOE OTHOILIEHHUE, a

AIMHUHUCTPATUBHOC.

Takum 00pa3zoM, MOXKHO CJ€IaTh BBIBOJI O TOM, UYTO TPaKIaHCKUE MPABOBBIE
OTHOUIIEHUSI — 93TO COLMAJIbHBIC OTHOIIEHHUS, B KOTOPBIX CYIIECTBYET psij
OCOOCHHOCTEH, 3aTparuBaroIIie, KaK W HMYIICCTBEHHBIC OTHOIICHMS, TaK U
HEUMYIIIECTBEHHbIE OTHOIIEHHUS, B KOTOPBIX CYIIECTBYET pa3IU4YHbIC CYyOBEKTHI C

00s13aTeILHBIM BOJICU3bSIBIICHUEM.
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1.2 OcHoBaHNS BOSHUKHOBEHHS M MPEeKPAIIEHUs] TPAKTAHCKUX

NPaBOOTHOLIECHUH

OcHOBaHUSIMM BO3HUKHOBEHHUS TPAXKIAHCKUX MPABOOTHOLICHUM SIBISIOTCS
KU3HEHHBIE  OOCTOATENbCTBA,  HUMEHYyEeMble  IOPUIMYECKUMU  (paKTamu.
['paxxgaHckue TPABOOTHOLIEHUS BO3HUKAIOT B COIMYME C BOJICU3bSIBICHUS
CTOPOH, a TaKXe JKU3HEHHbIE OOCTOSITEIbCTBA, KOTOPbIE HA3BIBAIOTCS
opuandeckuMu  gaktamu.  FOpuanueckue  QakTtel  —  3TO  peasibHas
JNEUCTBUTEIBHOCTD CYIIECTBYIOIIECH KU3HHU, C KOTOPHIMHM HOPMAaTHUBHO-IIPABOBBIE
aKTbl U JCUCTBYIOIIEE 3aKOHOJATEIBCTB CBSA3BIBAIOT BO3HUKHOBEHHUE, U3MEHEHUE
WIM MPEKPALIEHUE TeX WM WMHBIX TPAKIAHCKUX MpaB U O0A3aHHOCTEH, TO €CTh
npaBoBBIX OTHOIIeHWH. HOpumuyeckue ¢akTbhl TpaxJaHCKUX MPABOOTHOLIECHUMN
KJIACCU(DUIIMPYIOTCA U UMEIOT BUbI B Pa3JIMYHbIX OCHOBaHUAX. B 3aBHUCHMMOCTH OT

BOJICU3bABIICHUS CYOBEKTOB OHU MOJIPA3ICIAIOTCS Ha IEUCTBUS U COOBITHSI.

IOpuandeckne GhakThl IMEIOT MPU3HAKH, KOTOPBIMU SIBJISIOTCS CIIEAYIOMICE:
Bo-mepBbIX, 3TO KOHKPETHOE JKU3HEHHOE OOCTOSATEIBCTBO, KOTOPOE BBIpAKACTCS
BOBHEC U pEAJIbHO B JICHCTBUTCIIBHOCTH B OIPEIACICHHBIA IICPHOJ] BPEMCHHU;
IOPUJIMYCCKAE  CBOMCTBA,  KOTOPBIC  OMNPEICISAIOTCS  OOCTOSTEIbCTBAMHU
3aKpEIUICHHBIC 32 HOPMOM MpaBa; WHGOpPMAIIMOHHAS COCTaBIIAOIIAs, KOTOpas
COJIEP)KUT B ceOe CBelICHHS 00 OMpENCICHHOM COCTOSHHHM BHIA COLMAIBHBIX
OTHOIIICHWH (HaJWYWe MMYIIECTBA, MPOCTYIKH M TakK Jajiee); COBOKYITHOCTb
TIEPEUYHCICHHBIX OOCTOSTEIBCTB, KOTOPHIC B OYIYyIIEM BBI3BIBAIOT OINPEACICHHBIC

IMpaBOBBIC ITOCJICICTBUA.

Crnenyet 6osiee moAPOOHO ATh XapaKTEPUCTUKY B 3aBUCUMOCTH OT KaXKJ[0TO

BHAA.

IOpunnaeckuii dakT kak aedicreue. OTIMYUTENbHAS YepTa JAHHOIO BHUIA
3aKJTFOYAETCS B TOM, YTO 37I€Ch TJIABHBIA MPU3HAK B BOJICU3BSIBICHUN CYOBEKTOB, a

HUMCHHO (1)I/ISI/I‘I€CKI/IX U IOpUIUYICCKUX JIUII.
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JleficTBUsAME SIBIISIIOTCS OTIPECICHHBIE (DAKThI, KOTOPHIE B CBOIO OUYepeihb
3aBUCAT OT BOJICU3BSABICHUSA JIOJIEH, HAXOJAIIMXCS B TE€X WIM HWHBIX MPABOBBIX
OTHOIIEHUSIX, MOTOMY 4YTO CHEJaHbl HEMOCPEICTBEHHO JSTUMH XK€ JIIOJIbMHU.
JlelicTBHs, B CBOIO O4YEPEAb, MCISATCA HAa NPABOMEPHBIE W HENPABOMEPHBIC
neictBus. [IpaBoMepHBIMM ACHCTBUAMHU CUUTAETCA JACSATEIBHOCTD JIUI], KOTOPHIE
BBITIOJTHSIOT TpeOOBaHUS 3aKOHOB, IPaBWJI, HOPMATHBHO IPABOBBIX AaKTOB U
COOTBETCTBYIOT WM. HemnpaBoMepHbIMU JEUCTBUSIMA CUMTAIOTCS JCHUCTBUS,
KOTOpbIC HApyIIAIOT 3aKOHOJATEJIbCTBO, HOPMATHUBHO IIPABOBBIE aKThl W
OOIIEenpPUHATEIC TpaBUjia, KOTOPBIE BIEKYT 3a co00oi caHkiuu. I[Ipumepom

HEMPABOMEPHBIX JCUCTBUI MOXKET MOCIYXKUTh CIEAYIOIIEE:

B neiicTBUsIX nposBISIETCS BOJIS CYOBEKTOB - (DM3UYECKUX U FOPUAUYECKUX
muil. [lo mpu3Haky 03BOJICHHOCTH 3aKOHOM JICUCTBUSI OBIBAIOT MPABOMEPHBIE U
HerpaBoMmepHbie. [IpaBoMepHBIe - 3TO JEHCTBUSA, COOTBETCTBYIOIINE TPEOOBAHUSIM
3aKOHOB, WMHBIX TMPaBOBBIX AKTOB M MPHUHIMUIIOB mNpaBa. HempaBomepHbie - 3TO
JEUCTBUS, HaApYIIAIONIME MPEANUCAHUS 3aKOHOB, WHBIX IIPAaBOBBIX AaKTOB U
NpuHUOMNOB TnpaBa. K 4yuciay HenpaBOMEpHBIX JACHCTBHM, MOPOKIAIOIINX
rpakJIaHCKHUE TMPABOOTHOIIEHUS, MOXXHO OTHecTH: I[IlpuunmHeHue Bpena, yuiepodba
(cratbst 1064 T'paxmanckoro kojnekca Poccuiickoit ®enepanuu), HapylieHUs
JIOTOBOPHBIX 00s3atenbeTB  (aBa 25 ['pakmanckoro kojekca Poccuiickoit

denepanun), u Tak gaiee [13].

[IpaBoMepHBIE NEHUCTBHUS MOXHO KJIACCH(UUUPOBATh HA: IOPUIMYECKHE
akTbl M IOpUAUMYECKHEe TMOoCcTynku. K ropuaudeckum akTaM OTHOCHUTCS
IpaBOMEpHbIE JCHCTBUS JIMI, KOTOpbIE CTaBAT Iepes coOOM IeNbl0 HauaTh,

HN3MCHHTD UJIHU MPCKPATUTD I'PAKIAAHCKUC IIPABOOTHOIICHUA.

Taxxe BBIICIIAIOT CIICAYIOINNUEC ITPU3HAKKU IOPHANYICCKUX (baKTOBZ

—ITo mpoaoIKUTENBHOCTH IOPUANYECKHE (PaKThl, KOTOPBIE MOPOKIAIOT
JEUCTBUS JENATCS Ha KPAaTKOBPEMEHHbIE W JsAmuiics. K KpaTKOBpeMEHHBIM

OTHOCATCSA K pUMepy — mTpad, a K IISIIIMCS — MOJTyYeHNe TPaXKJaHCTBA.
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—Ilo xonu4ecTBEHHOMY COCTaBY IOpUANYECKHE (PAKTHI BBIACTSIOTCS Ha

IIPOCTBIC U CIIOKHBIC.

[IpocTbIMU cUUTAIOTCS IOPUAMYECKUE (DAKTBI, KOTOPBIE OTHOCSTCS K
OJIHOW OTpAaciId IIpaBa, a CIOXHBIE, B CBOIO 0Yepeab, B CUTyallUH, KOrJa B
HY)KHBI KOMITJIEKC (DaKTOB BXOIAT (aKThl M3 PA3IUYHBIX OTPACIEBBIX

HpHH&I[JIG)KHOCTGﬁ.

—IIo 3HaueHMUIO HOPUANYICCKUC (I)aKTBI MOT'YT OBITH IOJIOKUTEIILHBIMHA U

OTPULATCIIbHBIMHU.

[TonoxXuTenpbHBIMU ~ IOPUAMYECKUMU  (aKTaMM  MPUHATO  CUMUTATh
HACTYIUIEHHE TE€X WIM HWHBIX >KU3HEHHBIX YCJIOBUW, NPU KOTOPBIX BO3HUKAIOT,
W3MEHAIOTCA WM TPEKPAIlaloTCs IPABOOTHOLICHUS, HAIpPUMEp, IOCTHUKEHUE
COBEpIICHHOJIETUS  CYOBEKTOM  MpaBOBBIX  OTHOHIEHWH. OTpunaTenbHbIE
IopuandecKkue (PaKThl MPEACTABISAIOT COOOM CUTYAIUIO, TPU KOTOPOl OTCYTCTBYIOT
IIPUYUHBI JUIsI BO3SHUKHOBEHUs, U3MEHEHUS WIM IIPEKPAILLECHHs [TPABOOTHOLICHUH,
HaIpuUMep, OTCYTCTBHE OJIM3KOTO POJICTBA JJIsl BCTYIUIEHHS B HACJIEIACTBEHHbBIN

000pOT Hacyen01aTersl.

[leHTpadbHBIM ACMEKTOM TPaKAAHCKO-TIPABOBBIX IOPUAMYECKUX AKTOB
NPUHITO CYUTATh COTJIAIICHHS, KOTOPBIC SIBIISIOTCS BOJIEBBIM JIEHCTBHEM
(U3MUECKOTO WM FOPUIUYECKOTO JIUIIA, IENbI0 KOTOPOTO SBISCTCS JOCTH)KECHHE
OIpEeIeIICHHOTO MPaBoBoTo pe3ynbTara [10]. Hampumep, coBepriias caenky Kyriu-
NPOJIaXKH, CyOBEKT JTaHHOTO MPABOOTHOIICHUS CTPEMHUTCS MPUOOPECTH MPaBO

COOCTBEHHOCTH Ha JICHBI'M WJIH Belb [26].

CoBMeECTHO ¢ I'pa’KIaHCKO-IIPABOBBIMH HOPMATHBHO IIPABOBBIMH d4KTaAMH
rpaxaaHCKuc IMpaBOOTHOIICHUA MOT'YT TAaKXKC BO3HUKAThb Hapaay C
AIMHUHUCTPATUBHBIMU dKTaMH BJIACTHBIX OPIraHOB: IOCYAapCTBCHHLIX HJIM OPraHOB
MCCTHOI'0 CaMOYIIpaBJICHUA, MPECAYCMOTPCHHBIMU 3aKOHOAATCIIbLCTBOM WM HWHBIMH
IIPaBOBBIMH dKTaMH B KAa4CCTBC Ha4ajlda BOZHHMKHOBCHUS I'PAKIAHCKUX IIPABOBLIX

OTHOUIEHUI. B OCHOBaHMM BO3HMKHOBEHHUS TPAXJAAHCKU MpaB U 00S3aHHOCTEH B
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chepe PHIHOYHOW IKOHOMHKHU BBICTYIAIOT HEMOCPEICTBEHHO aIMUHUCTPATUBHEIC
akTbl. Hampumep, B yCIOBUM PBIHOYHBIX OTHOILIEHUM OJIHUM U3 OCHOBHBIX
METO/IOB  YIOPSIIOYEHUSI  SABJISIETCS  JIMIICH3UPOBAHUS  HEKOTOPHIX  BUJOB
NpeANpUHUMATENIbCKON  fedarenbHocTH. CyTh  aAMUHUCTPATHUBHOTO  aKTa
3aKJII0YaeTCsl B BbIJIaUY€ TOCYJAPCTBEHHBIM WM KE OpPraHoM MECTHOTO
caMOYIIpaBJICHUSI ONpe/IeIEHHOMY CYOBbEeKTy mpaBa juleH3uu. [IpaBo nuneH3uu
3aKJII0YAeTCsl B MPEJOCTABICHHE €My IIpaBa 3aHUMAThCA  OIPEICICHHOU
NPEANPUHUMATEILCKON JIESITEIbHOCTH, HE BBIXOAS 3a KOMIIETEHIIMM CBOEH

JIUICH3UN (Haan/IMep, OKa3aHUC IVIATHBIX TCX HUJIM MHBIX CJIYI U TaK J:[anee).

Kpome rpaxkmanckux U aAMUHUCTPATUBHBIX AaKTOB B TI'pakIaHCKUX
MPABOOTHOIICHUSX MOXHO BBIACIUTh KaK OCOOBIA BHUJ IOPUIUYECKUX AKTOB —
CyleOHbIe pEIlICHMs, YCTaHABIMBAIOIIUE TPaXXJAHCKUE MpaBa U OO0S3aHHOCTH.
Hampumep, cyneOHble pemieHuss O TMpPU3HAHUM TIpaBa COOCTBEHHOCTH Ha
CaMOBOJILHOE CTPOEHHUE B CUTYallUH, KOT/Ia 3€MEJIbHBIM yU4acTOK B YCTAHOBICHHOM
nopsiJiIke OyJeT MPea0CTaBIIeH 3aCTPOUIINKY, TAKKE B Ka4ECTBE MpPUMEPa MOKHO
MIPUBECTHU CUTYAIUIO, KOTIa BBIHOCUTCS PEIICHUE O MPUHYIUTEIbHOM 3aKJIF0YEHUH

JA0roBopa Ha yCJIOBUAX, OIIPCACIICHHLIX B CYI[66HOM PCUICHUHU U TAK AaJICC.

K npaBomepHBIM JIEHUCTBUSM CYOBEKTOB B COLIMYME, KOTOPhIE BCTYIAIOT B
IrPaXJAaHCKWE TPABOBBICE OTHOILICHUS OTHOCITCA IOPUAUYECKHAE MOCTYMIKH.
FOpunnyeckue mocTynku — 3TO NMPAaBOMEPHBIC NEUCTBUS CyOBEKTOB, KOTOPHIE HE
MPOTUBOPEYHT 3aKOHOJATENBCTBY Poccuiickoit denepaniii 1 UHBIM MPABOBBIM
aKTOM, LIEJIbI0 KOTOPBIX CUMTAETCS B3aUMOCBSI3b 3aKOHA M JOCTHMKEHUE TOTO WJIU
WHOTO MIPaBOBOTO pe3yJibTaTa y CyOheKTa TaKUX OTHOIICHUH. B kauecTBe mpumepa
TaKuX HOPUANYECKUX (DAKTOB MOXKHO MPHUBECTU HAXOAKY MOTEPSIHHON BEIU WIH
oOHapykeHue kiaja. JlaHHble JEHCTBUA, B CUTYallMd, KOTJIAa CYOBEKTHI Jlake He
MpeAnojarajd 3TOro, MpU OMPEEICHHBIX OOCTOATENbCTBAX MOPOXKIAIT y HUX
npaBo COOCTBEHHOCTM Ha HaWJACHHYIO Bellb WM OOHapyXEHHOMY Kiauy.
FOpunnyeckue MOCTYNMKHA TakKX e CBSI3aHbI HEMOCPEICTBEHHO M O€3yCIOBHO C

CO3JJaHUEM MPOU3BEICHNUN JINTEPATYPhI, HAYKH U UCKYCCTBA.
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BriBogpl: Takum 00pa3oM, MOXKHO ClieJaTh BBIBOJ, YTO OCHOBAaHHEM
BO3HUKHOBEHUS, NPEKPALICHUS WIM HW3MEHEHUS MOXHO CYHATATh IIOCTYIIKH,
CBSI3aHHBIE C BOJICU3BSIBICHUEM JIIOJIeH B OOLIECTBEHHBIX OTHOILEHUN, KOTOpHIE B
JTanbHEHIIIEM UMEHYIOTCS IopuandeckuMu dakramu. KoHedHo ke, He UCKITI0YSHO,
YTO TPAXKTAHCKUE IPABOOTHOUICHUS PETYyJIUPYIOTCS HE TOJIBKO TPAXKIAHCKUMHU
aKTaMM, HO ¥ WMHBIMH, Hallpumep, aAMUHUCTPATUBHBIMU aKTaMU B OIIPEICICHHOM

CUTyallMU U MPU ONPEICIICHHBIX 00CTOSTEIbCTBAX.

1.3 Knaccudukanus rpaxkIaHCKUX NPaBOOTHOLIEHU

Knaccudukanus rpaxaaHCKUX MPAaBOBBIX OTHOLIEHHM B 00IIECTBE HY)KHA
JUISL TOTO, YTOOBI JOCTUYb OINpEAEIICHHBIE 1IEJIU HE TOJIBKO B TEOPETUUECKOM, HO U
B MPAKTUYECKOM MOHUMAaHUU, KOTOpas 3aKIKOYAETCS B NPABUIBHOM MOHUMAaHUU
npaB U 00A3aHHOCTEH CTOPOH, ONpPENEICHUUM Kpyra IPaBOBBIX HOPM, KOTOpPbIE
NOJIEkKAT MPUMEHEHHUIO B MPOLECCE BO3SHUKHOBEHHUSI, U3MEHEHUH U MPEKpPALICHUU
IPABOOTHOUIEHWsST M B MOCIeNylomeM uX peamusanuu. Krnaccuduxamuro
IPaXIaHCKUX [PaBOOTHOLIEHUI MOXKHO pa3lenuTh Ha: aOCOJIOTHBIE U
OTHOCUTEJbHBIE TMPABOOTHOILIECHUS; MPABOOTHOIICHUS HWMYILIECTBEHHOIO U
HEUMYILIECTBEHHOI'O XapaKTepa, BEIIHbIE U 00s13aTeNIbCTBEHHBIE. TakKe BbIIEISIOT
TaKU€ MPABOOTHOIICHMS, B KOTOPBIX COJEPKHUTCS AJIEMEHT KOPIOPATUBHOIO U

MpeuMYyIIeCTBEHHOTO TIpaBa. PazdepeM Oosiee moipoOHO:

AOCONIIOTHBIE M OTHOCHUTEJIbHBIE TPABOOTHOLIEHUS KaK KiacCH(PUKALUS
IPaKJAHCKUX MPABOOTHOIICHHI: AOCOIIOTHBIMU PABOOTHOIICHUSIMU CUUTAIOTCS
IPABOOTHOUIEHHSI B COLMYME, B KOTOPbIX YINPAaBOMOYEHHOMY CYOBEKTY
OINIOHUPYET HEOMNpEAETeHHbIA Kpyr oOsi3aHHOcTed Jmi. B kauecTtBe mnpumepa
MO>KHO MPUBECTU MPABOOTHOILIEHUE, KACAIOIINECS] aBTOPCKOTO MpaBa (M HE TOJIBKO
B 3TOM oOinactu). Hampumep, mexny oOiagaTesnieM HCKIIOYUTENIBHBIX TpaB Ha
MPOU3BEACHUS HAYKH, JIMTEPATYPbl M HUCKYCCTBA, W HWHBIE PE3YJIbTATHI

HHTeHHeKTyaHBHOﬁ ACATCIIBHOCTH MW BCCMH TPCTbUMHM JIMLAMMH. B JaHHBIX
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IIPABOOTHOIIEHUAX, KACAIOIINXCA UCKIIOUNTEIIBHOMY IIPaBy aBTOPA HA PE3yJbTaT
WHTEJUIEKTYaJIbHOM  JI€ATENIbHOCTH, IpaBa COOCTBEHHHKAa KOPPECHOHAUPYET
00513aHHOCTbh HEOIPEAEIEHHOr0 Kpyra JIMII, W 3ajada 3akjodaeTcs B U30eKaHHUe
HapylleHus JaHHbIX TmpasB. [lo 2TOM npuumHE TakWe 1paBa SBISIOTCSA

a0COJIFOTHBIMH.

OTHOCUTENIbHBIE TPAXJAHCKUE MPABOOTHONIEHUS — 3TO TE IPaBOBbIC
OTHOUIEHUS], B KOTOPBIX BBICTYNAIOT YIIPABOMOMEHHOE U 00sI3aHHOE JIMLO (ML),
OTIIMYMEM OT aOCOJIOTHBIX MPABOOTHOIICHUN 3aKiIO4aeTcss B TOM, UTO
YIPaBOMOYEHHOMY JIMIy TMPOTUBOCTOUT CTPOTO OIPEACIICHHOE O0S3aHHOE JIHIIO.
Kpyr nuil OTHOCHTENBHBIX TpakIaHCKUX TPABOOTHOIICHUNA HMEET OOJIbIION
00beM B 000pOTE TAaHHBIX MPABOOTHOIIECHUHN. JIaHHBIN KPYT BKIIIOYAET CJICAYIOIIHE
00s13aTE€JIbCTBEHHbIE OTHOIICHUSI, KOTOPhIE MOTYT OBITH MPUMEPOM: IPABOBBIC
OTHOIIICHMS, BO3HUKAIOIIME B  pe3ylibTaTe NepeAayd B IOJIb30BaHUE
IPOU3BEACHUM, M300peTEeHN B COOTBETCTBHM €O cTaTheil 1358 I'pakmaHckoro
kojekca Pocculickoit ®Denepannu; OTHOILIECHHS, BO3HUKAIOIIUE W3 JIOrOBOpA
(cornameHus) B COOTBETCTBUU ¢ riaBor 27 I'pakmanckoro koaekca Poccuiickoit
denepanyu ¥ Tak aaiee. [ TaBHOE OTIIMYME OTHOCUTENIBHBIX MPABOOTHOIIEHHUN OT
aOCOJIIOTHBIX 3aKJIOYaeTCs B TOM, YTO 37E€Ch YETKO OIpPEAENICHbl CTOPOHBI,
KOTOpbIE HECYT 3a COOOM KOHKpETHBIE MpaBa U 00s3aHHOCTU. C MpaKTUYECKOU
CTOPOHBI  pa3rpaHUYEHUE MEXKIY AacOOJIIOTHBIMU  TPABOOTHONICHUSMU U
OTHOCHUTEJIbHBIMU TPABOOTHOIICHUSIMHU 3aKJIFOYAETCSI B TOM, YTO MPH HAPYILIECHUH B
NEPBOM CJIy4ae Mephl 3alIUThl MOTYT OBITh MPUMEHEHBI K JI0OOMY CYOBEKTY
TaKuX MPaBOOTHOLIEHUM, KOTOPOE HAPYLIUJIO JaHHOE MPaBo, a BO BTOPOM CiIy4ae
OoTBe4aTh OyJeT Ta KOHKPETHas CTOpPOHA, KOTOpas HE BBINOJHUIA CBOH
00s3aHHOCTH B ITOJIJHOM OOBEME WM B HEHAJJICKAIEM BHJIE, YTO JOKHO OBLIO

YAOBJICTBOPUTDb MHTCPCCHI CTOPOHLI YIIPABOMOYCHHOT'O JIMIIA.

I/IMyIHeCTBeHHBIe W HCUMYHICCTBCHHBIC I'PAK/IAaHCKUC ITPABOOTHOIICHH A KAaK
KHaCCI/I(l)I/IKaI_II/IH TAKOBBIX 34dKJIIO4AaCTCA B TOM, YTO IIPAaBOBBIC OTHOIICHHA B

COLIMyM€ 3aBHUCAT OT 00bekTa. OOBEKTOM B MMYILECTBEHHBIX MPABOOTHOLIECHUSAX
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BBICTYMAET, KaK TMpaBUJIO MaTepuajgbHblie Onara (MMyIIECTBO), KOTOPBIE
MPUHAIICKAT OMpPEACICHHOMY JHIYy. MMyIecTBo MOXXeT ObITh JABUKUMBIM U
HEJIBUKUMBIM. HeHWMyllleCTBEHHbIC IIPABOOTHOIICHUS — OTO OTHOIICHUS, B
KOTOpbIE B KadeCTBE OOBEKTAa BBICTYMAIOT pPE3YyIbTaThl WHTEIUICKTYaJTIbHON
nestenbHOCTH  [17], JnWYHBIE HEMMYIIECTBEHHBIC TMpaBa (MpaBa Ha MM,
pernyTanuio) U apyrue HemarepuaiabHble Onara. C NMpakTUYECKOW TOYKH 3PEHUS
pa3rpaHUYCHHUE UMYILIECTBEHHBIX OT HEUMYIIIECTBEHHBIX MPAB 3aKIOYACTCS B TOM,
YTO TPU HAPYIICHUH TMpaB M O00S3aHHOCTEH, CBA3AHHBIX C HMYIIECTBEHHBIMU
MMPAaBOOTHOIIEHUAMU, K IPABOHAPYIIUTENISIM JTaHHBIX MPAB MPUMEHSIOTCS CAaHKIAN
MMYILIECTBEHHOTO XAapaKTE€pa, MPUMEPOM TAKOTO MOXET SIBIATHCA HAPYIICHUE
00s13aTeNIbCTB JIOJDKHUKA, KOTOPBIM B CBOIO OYepe/ib 00513aH BO3MECTUTh YOBITKH
BTOPOM CTOPOHE B COOTBETCTBUM CO cTarbed 393 ['pakmaHckoro Kojekca
Poccuiickonn @enepanuu. B HEMMYIIECTBEHHBIX MPABOOTHOIIEHUSAX, B CBOIO
o4yepellb, TAKXKE NPUMEHSIOTCA IPABOOXPAHUTEIIBHBICE MEPBl TPAXKIAHCKOTO
3aKOHOJIATENBCTBA, HO 3JIECh CYIIECTBYET CIIOKHOCTH B CaMOM IIPOLECCE
JIOKa3bIBaHUSI, KOTOPOE 3aKJIH0YACTCS B TOM, YTOOBI YOCIUTH CY/I, UYTO TBOE MPABO

HapyIIECHO.

KoprnopatuBable TPaBOOTHOIIEHUS KaK KIACCHU(PUKANMS TPaXKTAHCKUX
MpaBOOTHOIICHUH. K HUM OTHOCATCSI MPaBOBBIE OTHOIICHHS, KOTOPHIE BO3HUKIIN
Ha OCHOBE y4acCTHsI CTOPOH B OpraHM3allMOHHO-TIPABOBBIX 00Pa30BaHUSX, KOTOPHIC
Ha3plBalOTC — Kopmopauusa. [lo »3Tol mnpuurHE OHM W HA3BIBAKOTCA
KOPIOPATUBHBIMU TPABOOTHOIICHHUSIMHU, TIOTOMY YTO COJEpIKaT TaK Ha3bIBaeMbIE
KopropaTuBHbIe npaBa. OCHOBaHUS JJIsl TOTO, YTOOBI KOPIIOPATUBHBIE OTHOIIECHUS
B OpPTraHU3aIlMU BO3HUKIIM PA3JIMYHBI: yU4ACTHUE B YUPEIUTEIHLHOM JIOTOBOpE (CTaThs
I'paxxnanckoro komekca Poccuiickori @enepanuu  67.2.); BCTyIUIGHHE B
KOOIIepaTHB, IPUOOPETECHUE TMpaBa COOCTBEHHOCTHM Ha akmuu (cratbs 142
I'paxxnanckoro kojekca Poccuiickoit ®enepauur) U TOMY  IOJ00HOE.
KopnopatuBHble TipaBa TMO3BOJIAIOT YYaCTHHUKAM KOPIOpAlUUA, KOTOPHIMU
BBICTYTIAIOT XO35HUCTBEHHOE TOBAPUIIIECTBO, OOIIECTBA, KOOTIEPATUBHI M TaK Jajiee,

y4acTBOBaTh B pa3IUyHbIX (opmMax B yOpaBICHUM KoOpropalueidl u ee
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uMyliecTBOM. Kaxzaplii y4aCTHHK, peanm3ys CBOM INpaBa, CBOUM JEHCTBUEM
dbopMupyeT JaHHOE  KOPHOpPAaTUBHOE  O00pa3oBaHUE, KOTOPOE  SIBISICTCS
CaMOCTOATENbHBIM CYOBEKTOM TPaXKJIaHCKOTO IpaBa — IOPUIAYECKUM JIUIIOM.
OpHako, KaXKIplii YYaCTHUK TAKUX NPABOOTHOIICHHH HMEET CBOEH LEJIbI0 B
JTAHHOM 00pa30BaHHUM YJIOBJIETBOPEHHE UMYILECTBEHHBIX MPAB B COOTBETCTBUU C
yCTaBOM JaHHOTO 00pa30BaHus. 3aKOHOAATEIb TAK)Ke BBIIEISIECT 0COOYIO IPYIITY B
rpaXJIaHCKUX TPABOOTHOUICHUSX, KOTOpas Ha3bIBACTCS MPEUMYIIECTBEHHBIMU
npaBamu. CoAep:KaHUE TAaKOro MPEUMYIIECTBEHHOIO IMpaBa 3aKIIOYAeTCA B TOM,
YTO OJIUH CYOBEKT UMEET BIMSHUE Tepeq ApyruM cyobekToM. IIpumepom Takoro
mpaBa MOXET OBITh B CHUTYyallud, KOTJa YYaCTHUK 3aKPBITOTO aKIMOHEPHOTO
oO1recTBa 00JaaeT MPaBOM MPEUMYIIECTBEHHON MOKYIKU MPOJAaBaEMbIX JPYTUM
aKIIMOHEPOM aKIMW; 3aJorojiepKaTelb MUMEET IEePBOOYEPEAHOE MPABO TEpe.
JPYTUMHU KPEAUTOPAMH 3aJI0r0JIaTelsl Ha YJOBJIETBOPEHHUE CBOMX TpeOOBaHUM 3a
CYET CTOMMOCTH 3aJI0KEHHOTO MMYIIECTBA (B COOTBETCTBUHU C 4. 2 cTaThul 334
['paxxnanckoro kojnekca Poccuiickoit ®denepanmu) u tak jgaiee. CBoeoOpasue
JTAHHBIX TPEUMYIIECCTBEHHBIX IpaB HaO0/IaeTCs TEM, YTO B COOTBETCTBUH C
3aKOHOIaTenbCcTBOM Poccuiickon denepannn, B 4aCTHOCTH, HAIIPUMED, CO YACThIO
2 crateu 19 Konctutyiuu Poccuiickoii @enepannu Bce paBHbBI NEpe] 3aKOHOM U
rocyJapCTBO rapaHTUPYET ITO BHE 3aBUCUMOCTHU OT I0J1a, PAChl, HAIMOHAJILHOCTH,
YTO B JAaHHOM Clly4ae MPOTHUBOPEUYUT MPUHIUIY paBeHCTBA. [lo »Toil mpuuuHe
MPEUMYIIECTBEHHBIE IIpaBa MOTYT BO3HUKAaTh TOJIBKO JIMIIb Yy TOH CTOPOHBI,
KOTOpasi 4eTKO 00O3HaueHa B 3aKOHOJATEIhCTBA, KOHEYHO K€, CaM CYOBEKT,
HaJICJICHHBI TakUM TMPABOM B TMpaBe OTKA3aThCs OT HEro, U HapyIIarolue

MNPpCUMYIICCTBCHHBIC IIpaBa, IOPUINYCCKH HUYTOKHBI.

BbIBOIBI: B 3aK/IIOYEHHM MOKHO IIOJBECTH HTOI, YTO TPAXKIAHCKHUE
IIPABOBBIE OTHOILIEHUS UMEIOT OOMIMPHYIO KiIacCU(PUKAINIO, KOTOpas OXBaThIBAET
Y HEOMNpPEACNCHHbIM KpYr JIMIl W, B OMNpPEAEJICHHBIX CiIy4asiX, ONpe/eJIEHHOEe
KOHKPETHOE JIMI[0, KOTOpO€ HEeceT IMpaBa U 00sf3aHHOCTH. Takke MOMHUMO
(bu3nYeCKUX JTUI] 3aKOHOATEIb BBIACISET IOPUINUECKUE JIUA, ONPEALIIsisl UX KPYT

npaB ¥ 00s3aHHOCTEH.
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I'masa 2. Ctpykrypa I'pakaanckoro npaBoOTHOLICHUS
2.1 Cy0beKThI IPaIaHCKUX NPABOOTHOIIEH U

CyObekTaMy TIpakIaHCKUX NPABOBBIX OTHOIIECHHS HA3bIBAIOTCS JHIA B
COLIMYME, KOTOpbIE HAJENEHbl IPABOCIOCOOHOCTBIO U  JAEECHOCOOHOCTHIO.
CyOBeKTbl Tpa)XIaHCKUX IPAaBOOTHOLICHUM BBICTYHAIOT CIEAYIOIIME JIMLA!
¢uznyeckue aMIa, K KOTOPBIM OTHOCATCS TpaxnaHe Poccuiickoit ®denepanuu,
WHOCTpaHHbIC JIHIlA, anaTpuabl (Jinna 0e3 rpaKAaHCTBA); IOPUIAWYECKUE JIHIIA,
KOTOphIE MOTYT OBITb KOMMEPUECKMMH U HEKOMMEpuecKUMHU (00IuecTBa,
TOBapHIECTBA, WHJMBHAyalIbHbIE MPEANPUHUMATENN), TAaKXE B KaueCTBE
CyOBEeKTa Tpa)KAaHCKUX MPABOOTHOLIEHUM BBICTYNAIOT MyOJMYHBIE 00pa30BaHUS,
KOTOpeIMU  siBIIsitOTC  Poccuiickas ®enepanus u ee CcyObeKTbl, a Takke
MYHHIIHATIAIbHBIE 00pa3oBanus [18]. MHocTpaHHbIe JIHIIA 1 JTHIIa Oe3 TpaXkTaHCTBa,
HaxXOJsIIMecs Ha TEPPUTOPUM TOCYAApCTBA IMOJB3YIOTCA TaKMMM K€ IpaBaMH U

06H33HHOCTHMI/I, OXPaHACMBIC 3aKOHOAATCIBCTBOM, YTO H pOCCHﬁCKHe I'paxKaaHe

[22]

JlanHasi TeMa oToOpakeHa B 3aKoHOJaTelnbcTBEe Poccuiickoit deneparuu, a
KOHKpeTHO B 3 rnase ['paxkmanckoro koaekca Poccuiickoit @enepanuu. B manHoi
rIaBe JCMOHCTPUPYETCS pasrpaHuyeHrue (PU3MYECKHUX JHI] Ha TpakIaH,
WHOCTPAHIIEB U JIMIl 0€3 rpa)KJaHCTBa, KOTOPhIE HAXOMSTCS HAa BCEU TEPPUTOPUU
Poccuiickoit denepaunn. «['pakmaHey» HCHOJB3YIOTCS KaK CHHOHUM TOHSTHUIO
«puszmdeckoe auIo». I'pakaaHe NMPUHUMAIOT aKTUBHOE y4acTHE B TPaKIaHCKOM
o00poTe U SABISAIOTCA BaXHEUIIMMHU CYOBEKTaMU TpPaXJAHCKUX TIpaB U

IOPUIMYECKUX 00SI3aHHOCTEH.

UtoObl  (Quinueckue JMila MOIVIM Y4yacTBOBaTb B  TIpaXIaHCKHUX
MPAaBOOTHOIICHUSAX  OHM  JIOJDKHBI ~ 00jlajaTh  MPAaBOCIOCOOHOCTBIO U
neecrocoOHocTh. B coorBercTBHM dacTh 1 cratbu 17 I'pakmaHckoro kojekca
Poccuiickoit ®denepanuu rpaxaaHckas MPaBOCIOCOOHOCTb — ATO CHOCOOHOCTH
UMETh TPaKIaHCKHME TpaBa U HECTH lopuandeckue oOszanHocTed [15]. Bee, Oe3
UCKJIFOYEHHUS, CYOBEKThl JaHHBIX MPABOOTHOIICHHS O00JIaal0T TpakJaaHCKOU
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MIPaBOCTIOCOOHOCTBIO M TPAXIAAHCKON AeecriocoOHOCThI0. CIOCOOHOCTh NUIla B
TPOKIAHCKUX TPABOBBIX OTHOIICHUSX HMMETh CYOBEKTUBHBIC TPaXKIaHCKHE
IOPUIMYECKHE MTPaBa U HECTH IOPUIUYCCKUE TPaKIAHCKHE 00S3aHHOCTH, TO €CTh
CTaTh CIHOCOOHBIM CYOBEKTOM TpaXJAaHCKUX IPABOOTHONICHUA B COLUYME
Ha3bIBACTCS — IPABOCIIOCOOHOCTBIO. JIeeClOCOOHOCTh — OTO  peau3arus
NPUHAISKAIIMX TpaB, a TaKKe HCIOIHATh BO3JIOKCHHBIC OO0S3aHHOCTH Ha
yYaCcTHUKA IMPABOOTHOIICHWH CBOMMH OCO3HAHHO-BOJICBBIMHU JneiicTBusMHU [19].
['paxnaHckas JeecliocCOOHOCTh, B CBOI O4Yepellb, CUYMTACTCS CIIOCOOHOCTH
CyObECKTa TPOKIAHCKUX IPABOOTHOIICHHS CBOMMH JICHCTBUSAMHU IMPUOOPETaTh U
pealln30BbIBaTh CyOBCKTUBHBIC TpaXkIaHCKWE TMpaBa, co3daBas Juid  cels
IOpUIMYECKHE OOSI3aHHOCTH M B IOJIHOM OOBEME, M HaJICKAIIUM Ka4eCTBOM
UCHOJHATH WX. Kak roBOpMiIOCh BBINIE — BCEe CYOBEKTHI IPAKIAHCKUX MPABOBBIX
OTHOIIICHWH 00JaTaf0T TPaBOCIIOCOOHOCTh, HO HE BCE W3 HHUX O0JagaroT
neecnocoOHOCTh. PasrpaHuueHne 3THX TOHATHH MEXIy COOOW 3aKIIF0YaeTcsi B
TOM, YTO MPABOCIIOCOOHOCTh CYMTACTCS MOTCHIIMAILHOW BO3MOXHOCTBIO YUaCTHs
B IPABOOTHOIICHUSAX, KOTOpas 3aBUCUT OT BOJICU3BSABICHUS CTOPOHBI, a
JIeeCIIOCOOHOCTh, B CBOIO OYepe/ib, MPECTABISIET COO0I HATMUUE BO3MOXHOCTEH
JUIST  TOCTYDKCHHS  OINPENEICHHBIX IIeJIe, KOTOpOE TMPEIOCTAaBISIET IPABO.

JleecriocoOOHOCTH BBITEKAET U3 IPABOCIIOCOOHOCTH.

OpnHoit W3 Pa3HOBUAHOCTU CYOBEKTOB TPAXKIAHCKUX TMPABOOTHOIICHUHN
apisgercss (pusnyeckoe nmno. Duzmueckum smnoM (rpaxaanud Poccuiickoii
®denepauuy, HMHOCTPAHHOE JHMIO, JUUA 0O€3 TpaKJAHCTBA) SBISIETCS JIHOOOM
YeJIOBEK HE3aBUCHMO OT BO3pacTa, I0JIa, BEPOUCIIOBENAHMS, HAIIMOHAIBHOW U
pacoBOM MPUHAMIEKHOCTH, a TAKKE HHBIX KadyecTB. ['pakIaHWUH BCTyMmaeT B
IPaXKIaHCKHUE TMPABOOTHONIEHUS IOJ] CBOUM HMEHEM, COCTOsIIeM Hu3 (amuium,
COOCTBEHHOT'O UIMEHU U OTUYECTBO, €CJIM TAaKOBOE MMEETCS, a TAK)KE B YKA3aHHBIX B
3aKOHE CJIy4asix, MOJi ICEBJIOHUMOM (BBIMBIIIICHHOE UM, KOTOpOe (PUTYpUPYET B
nyOJUYHBIX OTHOIICHUSX B comuyme). B coorBeTcTBHM C 4acThio 2 ctarbu 17
I'paxxmanckoro  koaekca  Poccuiickot ~ @Depeparuu:  «IIpaBococoOHOCTH

rpaxagaiuida BO3HHKACT B MOMCHT €Iro POXACHHA W IIPCKPAIIACTCA CMCEPTHIO.».
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Ona HeoT4YyX JaeMa U MOXET ObITh OrpaHHuYEHa TOJIKO JIUIIb B COOTBETCTBHUH C
3aKOHOJATEIbCTBOM, @ UMEHHO, C 4acThio | craTbu 22 ['pakIaHCKOro Kojekca
Poccuiickoit  denepanun: «Hukto He  Moxker OBbITh  OrpaHUYeH B
IPaBOCHOCOOHOCTH M JI€ECIIOCOOHOCTM WHAye, Kak B CIy4yasix U B IMOPSJKE,
YCTaHOBJICHHBIX 3aKOHOM». B coorBeTcTBUM cO cratbeid 18 I'paxkmanckoro
KOZIEKCa B IPaBOCHOCOOHOCTh rpaxkaaHuHa Poccuiickoin denepannn BKIOYEHO
cienytomee: «['paxkgaHe MOryT MMEThb MMYIIECTBO Ha IMpPaBe COOCTBEHHOCTH;
HACJEeNOBAaTh W 3aBEIIATh MMYIIECTBO; 3aHUMATHCS IPEANPUHUMATEIBCKON U
10001 MHOM HE 3alpeleHHON 3aKOHOM JIeATEIbHOCTHIO; CO3/IaBaTh IOPUANUECKUE
JMIA CAMOCTOSITEIBHO MM COBMECTHO C JPYTUMU Tpa)KIaHaMHU U IOPUIUYECKUMU
JUIIAMM; COBEpLIATH JIF0OObIE HE MPOTUBOPEYAIME 3aKOHY CAEJIKH U y4acTBOBATh B
oOs3aTenbCcTBaX; M30MpaTh MECTO IKUTEIbCTBA; HMMETh IIpaBa  aBTOPOB
IPOU3BENECHUN HayKd, JUTEpaTypbl M HCKYCCTBa, W300pPETEHUH M HHBIX
OXpaHSEMbIX 3aKOHOM PE3yJIbTaTOB HWHTEIUIEKTYaJbHOM JEATEIbHOCTH; HMETH

HHBIC UMYIICCTBCHHBIC 1 JIMYHBIC HCMMYIIICCTBCHHLIC ITpaBa».

JleecrnocOOHOCTh MO OTHOILIEHHIO K rpaxkaaHaM Poccuiickoit denepanuun
HOCUT OTJIMYWTENBbHBIA XapakTep, KOTOPBINA 3aKII0YaeTCs B 3aBUCUMOCTH OT
Bo3pacTta TrpaxzaaHnHa Poccuiickon @enepanuu. B cooTBeTCTBHUM €
3aKOHOJATENbCTBOM Poccuiickoit ®enepanuy B 4YaCTHOCTH, CO CTaTrbed 28
['paxx1aHCKOTO KOJIEKCa, MAJIOJIETHUE JIETH /10 8 JIET HE BIPaBE COBEPIIATH MEJIKHE
OBITOBBIE CIIEJIKUA U MHOE, TPENYCMOTPEHHbBIE 3aKOHOM, 10 TOW MPUYHHE, YTO OHU
He 00JaaloT TrpakJAaHCKOW JEeCrOCOOHOCThI0O U BCE CACIKH OT HX HMEHU
OCYILIECTBIJISIFOT POJMTENH, YCHIHOBUTEIM WIM OINEKyHbl. B cOOTBETCTBUU CO
JJAaHHOM CcTaThe€d, a MMEHHO, C 4YacThl0 BTOPOWM B Bo3pacte OoT 6 no 14 ner
JIEeCIIOCOOHOCTH HET, HO MOTYT COBEpIIATh MEJIKHWE OBITOBBIE CIENKH, CICIKH,
HalpaBJCeHHbIE Ha OE3BO3ME3HOEC TOJYYCHHE BBITOJBI, HE TpyOsmme
HOTapHaJIBHOTO YA0CTOBEPEHHUE JIMO0 roCy1apCTBEHHOM PETUCTPAIMM U TaK Jlajiee.
Bce uHblEe CAENKM OT UMEHH MAaJlOJIETHUX, KaK YKa3aHO BBIIIE MOTYT COBEpLIAThH

TOJIBKO HX pPOAUTCIIN, YCBIHOBHTCIIM WM OIICKYHBI, KOTOPBIC TaKXKXC HCCYT
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HMYIICCTBCHHYIO OTBCTCTBCHHOCTDL IIO CACIKAM MAJIOJICTHUX B COOTBCTCTBHUH CO

cratbell 28 I'paxaanckoro kogekca Poccuiickoit deneparyu.

YactuuyHasg naeecnocoOHOCTh Yy rpaxnaaHuHa Poccuiickoit ®enepauuu
BO3HUKAET B BO3PACTE OT YETHIPHAAATHA JO BOCEMHA/ILIATH JIET, IO IPUYHUHE TOTO,
YTO OHHM MOTYT CaMOCTOSITEJIbHO COBEpIIAaTh BCE CHEIKH, Ha KOTOpbIC
YIPAaBOMOYEHbl MAJIOJETHUE, a TAaKXKE paclopsuKaTbCsl CBOMM  3apabOTKOM,
CTUINIEHAVMEN U UHBIMH JOXOJIAMH, €CJIM TAKOBBIE MMEIOTCS; OCYIIECTBIISITh MPaBa
aBTOpa MPOU3BEACHUS HAYKH, JUTEPATypbl UM UCKYCCTBA, a TAK)KE MHBIC MPaBa,
CBSI3AaHHBIMH C MHTEJUICKTYaJIbHOUN JEATENBHOCTBIO U TaK Aajnee. B cooTBeTcTBUU C
yacTetlo 2 crtateu 26 [I'paxkpmaHckoro koaekca Poccuiickoii @Penepanuu
HECOBEPIIICHHOJETHUE IO JIOCTUXKEHUM IIECTHA/LATH JIET BIpaBe ObITh WiICHaAMU
KOOTIEpaTUBOB. M TONBKO JIMIIB MO JOCTHKEHUIO BOCEMHAAUATH JIET TPaXIaHWUH
Poccuiickoii denepannn odperaeT MoyHyo aeecnocoOHOCTh. CylecTBYIOT TakKe
VCKIIFOUEHHUS JJ11 OOpPETEeHHUs] COBEPIIEHHOJIETHErO BO3pacTa: BCTYIUIEHHE B Opak B
COOTBETCTBMM C 4acThto 2 crtatu 21 I'paxmanckoro koxmekca Poccuiickoi
Qenepau WIK NyTEM SMAHCUIIALMU, TO €CTh NPU3HAHUS JIMLA, JTOCTUIIIETO
HIECTHAALATUIIETHETO BO3PAacTa, MOJIHOCTHIO JI€ECIOCOOHBIM B COOTBETCTBUU CO

cratbeit 27 I'paxknanckoro kojaekca Poccuiickoit deaepanui.

JleecriocOOHOCTh Tak)ke€ MOKET OBITh JIMIIEHA CYJOM B CHUTyalluH, KOraa
IrpaXJaHUH N0 NPUYMHE IICUXUYECKOrO0 PACCTPOMCTBA HE OCO3HAECT 3HAYECHUS
CBOMX JICMCTBUN WJIM HE JAET UM OTYET, & TAKXKE HE PYKOBOJIUT UMH, B TaKOM
cillydae rpakJIaHWH OyJeT CUMTAThCA HEAEeCHOCOOHBIM MO pelieHuto cyna. Han
IpaKJaHUHOM, KOTOPBIM HENIEeCIIOCOOHBIN yCTAHABIMBAETCS OTEKa U OMNEKYH, B
CBOIO OYEpEb, COBEPIIAET OT €r0 MMEHHM BCE CHEIKH U HECET HOPUAUYECKYIO
IPaXXJaHCKO-TIPABOBYI0 OTBETCTBEHHOCTb 3a COBEPIUICHHE TAKHUX CHEJIOK M 3a
NPUYMHEHUE JAHHBIM TPAXKIAHWHOM BpEla B COOTBETCTBUU CO CTaThsIMH 29 U

1076 I'paxpganckoro koaekca Poccuiickoit denepanuu.

CymiecTByeT TMOMHUMO  JIMIIEHUSI  JIE€ECIIOCOOHOCTH —  OrpaHUYCHUE

)ICCCHOCO6HOCTI/I, OTIIMYUEC 3aKII4YacTCda B TOM, YTO TI'paXIAAHUH OBLIT
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JIeeciocOOHbIM, HO BCJEICTBUE, HAIMpPHUMEp, 3JI0YNOTPEOJCHUSIMU CHUPTHBIMU
HaIlMTKaMU WM HAapKOTUYECKUMH, MCUXOTPONHBIMU CPEACTBAMU CTABUT CBOO
CEMBIO B TSDKEJIOE MATEpPUAJIbHOE IOJIOKEHHE, TO B TAKOM CIIy4a€ MO PELICHUIO
Cyla TpaKJaHWH CTAHOBUTCA OIPAHUYEHHO JEECHOCOOHBIM M HaJ HHUM
yCTaHABJIMBAETCS MOMEYUTENBCTBO [5]. OH CTaHOBHUTCS BIIpaBe COBEPIIATh MEJIKHUEC
ObITOBBIE CeNKH. HbIE CHENKHU, a TakKe MOoJydaTh 3apaboTOK, MEHCUIO U UHbIE
JIOXOAHBI BIPABE TOJBKO C COMVIACHs NomNeuuTenss. B oTnuuum oT JMmeHus
JIEECIIOCOOHOCTH  JaHHBIM  TpaXKAaHWH, KOTOPHIM OrpaHWYeH B  CBOEH
JIeeCIOCOOHOCTH IOPUIUYECKYI0 TPaKIAaHCKO-TIPABOBYIO OO0S3aHHOCTH OH HECET
CaMOCTOATENBHO IO CIIEJIKaM U 3a MPUYMHEHUS Bpe/la B COOTBETCTBUH CO CTaThe

30 I'paxxnanckoro koxaekca Poccuiickoin denepannn.

B curyauum, korna rpaxJIaHWH HE JIMIIEH UM HE OrPAaHUYEH B CBOEH
JIEECIIOCOOHOCTH, TO €CTh O0JaJaeT IOJHOM J1€eClIOCOOHOCTBIO OH MOJXKET
3aHMMAaThCsl  NPEANPUHUMATENIbCKOM  JIESITENIbHOCThIO  0e3  00pa3oBaHUs
IOPUIMYECKOTO JIMIA C MOMEHTA IOCyAapCTBEHHOM perucrpanuu B kadectse MII
(MHOIUBUOYaJdbHOTO  MpEANpPUHUMATENS), a TakKe 3aHUMaThCs  JIAaHHOM
JEeATEIbHOCTBI0 COBMECTHO C JPYTMMU I'paKJaHaMU Wiu opraHuzanusmu. C 3Toro
MOMEHTa Yy HEro BO3HMKAaeT 00sA3aTeNbCTBO W OTBEYAET OH IO HEMY BCEM
NpUHAAJICKAIIMM €My UMYILIECTBOM, 32 HUCKIIOYEHHUEM HMYILECTBA, HA KOTOPOE
MOXET OBbITh O00paleHO B3bICKAHME B COOTBETCTBHMM €O cTaTtbel 446

I'paxxnanckoro npoueccyanpHoro kojaekca Poccuiickon denepanuu.

Emie ogHOM pa3HOBUIHOCTBIO TPAKIAHCKUX MPABOOTHOIICHUM KaK CyOBEKT
TaKuX MPAaBOOTHOIIEHUH SBJISETCA I0puanyeckoe nuio. FOpuanueckoe Juo — 3To
OpraHu3aius, y KOTOpOM B COOCTBEHHOCTH, XO3SUCTBEHHOM BEICHUM WJIU
OTIEPAaTUBHOM YTPaBIeHUU 000COOJIEHHOE UMYIIIECTBO, U OHO OTBEYAET MO CBOUM
00s13aTEICTBAM JJAHHBIM WMYIIIECTBOM, OT CBOETO MMEHU JIaHHAs OpraHU3aIHs
MOXET MNpuoOpeTaTh W OCYIICCTBISATh  MMYIICCTBEHHBbIE U JIMYHbBIC
HEMMYIIIECTBEHHBIC TpaBa, HECTH IOPUAMYECKUE OOS3aHHOCTH, OBITH HUCTIIOM U

orBeTunkoM B cyae [6]. IOpuanmyeckoe U0 Kak CyOBEKT TIpayKTaHCKHX
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NPABOBBIX OTHOIICHWH JOJDKHO 00JajaTh psIoM MPU3HAKOB, K KOTOPBIM
OTHOCSITCS: OPTraHNU3alMOHHOE €IMHCTBO, CONTOAYMHEHHOCTh OPraHOB YIIPABIICHMUS,
YyeTKasi perjaMeHTalus OTHOLIEHUH MeXay ydacTHUKaMH, 000coOJIeHHOe
MMYLIECTBO, HANMEHOBAHNE, CAMOCTOATENIbHAS UMYIIIECTBEHHAs! OTBETCTBEHHOCTD

" TaK JaJcc.

Opranu3zalnoHHOE €AMHCTBO IOPUANYECKOTO JUIA O3HAUAET ONMPEACIICHHYIO
uepapxuto B Takod opranuzanuu. CymecTByeT dYeTKas CTPYKTypa, KoTopas
3aKpeIjicHa B YCTaBE WM B yUPEAUTEIBHBIX JOKYMEHTaX TaKOW OpraHHW3aIlif U
KOKIBI OpraH yMOpaBJICHWS B3aUMOCBS3aH MEXIYy COOOH,  BBIACISIOT
CIMHOJUYHBIC U KOJUIETHAJIbHBIE OpPTaHbl yrpaBiieHus. MarepuanbHOU 0azoi s
NESTENIbHOCTH  IOPUMYECKOr0  JIMIa  CO3JaeTcst  Ojaromapss — MMYIIECTBY.
HIMymiecTBO MOXET HaXOAUTCS B COOCTBEHHOCTH, OTIEPATUBHOM YIIPABIICHUH WU
XO035IUCTBEHHOM BeJieHud. B 000c001eHHOE MMYIIIECTBO BKIIFOUAIOTCS BEIIH, ITpaBa
Ha BEIH ¥ 00S13aHHOCTH IO TIOBOTY JAHHBIX Belie. HanmeHoBaHue opraHu3auu
JIOJDKHO CYIIIECTBOBATh B OpraHU3AIUU JJIs BCTYIUICHUS B TPAXKIAHCKUNA 000pOT U
Onmaroymapsi STOMY OpraHM3aiuds OT CBOEro HMMEHHM UMEET BO3MOXKHOCTH
npuoOpeTaTh W OCYIICCTBISITh TPaKIAaHCKUE IpaBa M HECTH IOPUIUYCCKUE
00s13aHHOCTH, TAK)K€ OT CBOETO MMEHHU BBICTYIATh UCTIIOM U OTBETUYUKOM B CY/IE.
CamocrosiTenbHass MMYIIIECTBEHHAsS OTBETCTBEHHOCTh FOPHIWYECKOTO JIMIA KaK
MIPU3HAK JAHHOTO JIMIIA 3aKIF0YaeTCs B TOM, UTO OpPTaHU3aIUsl OTBEYACT IO CBOUM
00513aTeNIbCTBAM ~ CAMOCTOSITENIbHO, He3aBUCHMMOCTH  [25].  OTBETCTBEHHOCTH
pacrpocTpaHsieTcs Ha 000CO0JICHHOE€ MMYIIECTBO, €CJIM TAaKOro HETY, TO KakK U
OTBETCTBCHHOCTh TaK W IOPHIUYECKOE JUI0 He OyayT cymiectBoBath [7]. Ilo
o01IeMy MpaBMITy IOPUIUYECKUE JTUIA — 3TO KOMMEPUYECKHUE OpraHu3aIiu, IeIbI0
KOTOPBIX MPHHITO CUUTATHh M3BJICUCHUE MPUOBLIH. BBIIENIIOT Takke yHUTApHBIE

NPEANPUATHS, K KOTOPBIM OTHOCSITCSI TOCYIapCTBEHHBIC M MyHHUIIUTIAIbHBIE [29)].

K HekommepueckuMm opraHu3zanusM B COOTBETCTBUM CO CTaTbe 2
®enepanbHbiil 3akoH 0T 12.01.1996 N 7-®3 "O HekoMMepUYeCcKHX opraHu3anusx"

MOXHO OTHECTH IOPHANYCCKUC JIMIA, LHCJIbIO KOTOPLIX HC HaIlpaBJICHA Ha
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W3BJICUCHUH TPUOBUIA, B OTIMYMH OT KoMMepueckux [27]. [Ipumepom Takux
MOTYT TOCIYXHUTb: PEIUTHO3HbIE YUPEKACHUS, OOIIECTBEHHbIE (DOHIBI,

00bEeINMHEHNS U TaK JaJice.

YToOBb! IOpUINIECKOE JIMIIO HaYaiao (yHKIIMOHUPOBATH B TIOJTHOM O00BEME U
JOCTUTAaTh CBOM IIETT B XOJI€ CBOCH NpPEANPHHUMATEIHCKOW NEATCIPHOCTH OHO
MO/JICKUT TOCYAAPCTBEHHOM PETUCTPAIIMK B COOTBETCTBUU C (eaepabHbIM
3akoHOM  "O  roCcylapCTBEHHOM  pEerucTpanuud  OPUANYECKUX  JUI U

WHIMBUYaNbHBIX npeanpuHuMareneid” ot 08.08.2001 N 129-@3.

CymiecTtByloT (QopMbl  TpEKpallleHUs] IOPUIMYECKOTO JIMIa, U3 HHUX
BBIJICTISIIOT: PEOpPraHu3aInio, JUKBUIAINIO, & TAKXKE CYIIECTBYIOT HHBIE OCHOBaHUS
MPEKPAILCHHS IOPUIAYECKOT0 JIUIA, K HUIM OTHOCSITCA: PEIICHUS yUpeIUTeNed Win

opraHa IOPpUAUYCCKOIO JIMIa 00 10 PCIICHUIO CYy/Ia.

B coorBercTBUM co cratbent 57 I'paxknmanckoro koxaekca: «Peopranusanus
IOPUIMYECKOTO Jinla (CIMSgHHE, NPUCOCIWHEHUE, pa3/ielieHue, BBIIEIEHUE,
npeoOpa3oBaHUE) MOXKET OBITh OCYLIECTBJIEHA IO PEHICHUIO €ro y4dpeauTesen
(Y4aCTHHMKOB) WJIM OpraHa HOPUIUYECKOro JIHMIA, YIOJHOMOYEHHOTO Ha TO
yupeauTeNbHbIM JoOKyMeHTOM» [8]. B cooTBeTcTBUM O cTaTheit 61 'pakaaHckoro
Koaekca: «JIMKBUIaIMs IOPUIMYECKOro JMIIA BJIEYET €ro MpekpaiieHue Oe3
nepexo/ia B MOPSAIKE YHUBEPCAIBHOIO MPABONPEEMCTBA €0 MPaB U 00s13aHHOCTEN

K Apyrum juram» [23].

B cootBerctBun co crateeir 55 I'paxpanckoro koxaekca Poccuiickoi
Oeneparuu:  «IIpencTaBuTeILCTBOM SIBISETCS 000COOJEHHOE TOApPA3JICICHUE
IOPUJIMYECKOTO JIMIIA, PACIOJIOKEHHOE BHE MECTa €ro HaXOXIACHHUSI, KOTOPOe
MIPEICTABIIICT MHTEPECH IOPUIUICCKOTO JIUIA W OCYIIECTBIIACT MX 3aIlUTy». A
dbuanoM SBISAETCS B COOTBETCTBUU C YAaCThIO 2 TAaHHOM CTAaTbU: «000COOJIEHHOE
oApa3eICHIEe IOPUINICCKOTO JIUIIA, PACIIOIOKEHHOE BHE MECTA €TI0 HaX 0K ICHUS

M OCYIIECTBIISIONIEE BCE €ro (PyHKIMH WJIM MX 4acTh, B TOM uucle (DyHKIUU
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peICTaBUTENbCTBAY. Dunman ocylecTBiIsieT Oojee OOMIMPHBIN MepeueHb

(bYHKIM, YeM NpPeACTaBUTENbCTBO.

BBIBOJIBI: HCXOAS U3 BBIIIECKA3aHHOTO HA CYET IOPUAMYECKOTO JIULA, MOXKHO
CeJIaTh BBIBOJ, YTO JAHHOE JIMIO ObIBAET KOMMEPYECKHUM M HEKOMMEPYECKHUM.
OHo o0nanaeT KOMILIEKCOM IpaB U OOS3aHHOCTEHM, UMEET KIIIOUEBbIE MPU3HAKHU,
YTOOBI BBITIOJHATH CBOM (DYHKIIUHU B MTOJIHOM 00BEME C MOMEHTA TOCYIapCTBEHHON
pEerucTpanuu, MopsaaoK KOTOPOW YCTAaHOBJIEH B 3aKOHOAATENbCTBE Poccuiickoi

denepanum.

Takum o0Opa3oMm, B TpaKTaHCKUX MPABOOTHOIICHUSX BCE B3aHMOCBSI3aHO
MEXIy CyOBbeKTaMH, TMPaBOCIOCOOHOCTh CBSi3aHA C  JI€ECHOCOOHOCTHIO,
dbuznyeckre JnuIa MeXIay Cco0oi, KOTOpele B OyaylieM MOTyT oOpa3oBaTh
IOPUUYECKOE JIUI0, KOTOPOE TaKKEe UMEET IOPUANYECKHUE MpaBa U 00A3aHHOCTH U

OTBEYAET 10 BCEM CBOMM 0053aTEILCTBAM CBOUM HMYIICCTBAM.

2.2 O0beKTHI IPAKIAHCKUX MPABOOTHOIIEHU A

OObeKTaMu TPaKIAHCKUX MPABOOTHOIICHUNM TMPUHATO CUWTATh Onara, 1o
OTHOIIICHUIO K KOTOPBIM ACHCTBYIOT CYOBEKTHI IPaKIAHCKUX MPABOOTHOIIECHUH.
3unuenko C. A. B cBoeit monorpadbuu ot 2011 roma «['paxmgaHckue
MPABOOTHOIICHUS: TOAXO/bI, TPOOJEMBbI, PEIICHHS» TBITAICS pa3odpaTbcs ¢
npo0iaeMoil OOBEKTOB TIpaXIaHCKUX MPABOOTHOUIEHUM, HCCIeqys padoTty
pa3NUYHBIX aBTOPOB, TaK, HalpuMep, B cBoei padote oH mucan: «B.A. benos,
IpOBENsl BCECTOPOHHEE HCCIEAOBAaHUE MPOOJIeMbl OOBEKTa IMPABOOTHOLIEHUS,
MpUBJIEKass MPU STOM TMPABOBbIE HAPAOOTKH YUYEHBIX MPOIUIBIX JIOX, JIaxe
JpeBHero Puma, mpemioxxusi cBoe TOHMMaHuE O0BEKTa, €ro MeCcTa CpelIu IPYrux
AJIEMEHTOB TNpPaBOOTHOIIEHMs. Eciu He ycMarpuBarh, OTMEYaeT aBTOp, 3a
npobsieMoli 00beKTa OoJbllie (PUIOCOPCKOrO0 CMBICIA, YeM TOT, YTO B HEM Ha
caMOM JIeJie  CKPBIBA€TCsS, €CJIM CUYUTaTh €€ MpoOJieMON  CHeIraibHO-

IOPUJIMYECKOTO CBOMCTBA, OTHOCSIIEHCS 00JacTH IOPUIWYECKOM TEXHHUKHU
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TEXHOJIOTHH, €CJIH TMOj O0OBEKTOM TMPABOOTHOIICHHUSI BHUAETh TaK HA3bIBAEMBIN
O00BEKT-(PYHKIIMOHAT, TO MPH BCIKOM MOHMMAHUU MPABOOTHOIIEHHUS €ro OOBEKT
MOKET TMpeOblBaTh Kak TmpaBoBol cdepe (eciu Takas CyIIeCTBYeT BHE
MHTEPECYIOIIEr0 HAC MPABOOTHOIIECHHUS ), TaK U 3a €€ mpeaenaMu. B crenuanbHo-
opuaudeckoM  (GyHKIHMOHATBHOM) TOHMMAHUM OOBEKTOM MMPaBOOTHOIICHUS
ABIIEeTCS J1t00ast cyOCTaHIUs, MUMEIOIasi ONpe/IeIEHHOE IOPUANYECKOe 3HAUYCHUE
(HanpuMep, MpeAoIpeaeIAroNas CoAepKaHUe MPAaBOOTHOLIEHUS) NPH 3TOM HE
COBIQJaroNasi €ro CyObeKTaMU COJIep)KaHUEM, TaKKe HE BXOJAIAs YHCIIO
OCHOBAaHUW €ro JuUHAMHUKHA (IBWKeHUs). KpuTuyeckwii moaXxoJ K OILICHKE
IPEMI0KEHHOTO0 00BEKTa MPABOOTHOLIEHUS MO3BOJISIET MOCTAaBUTh Psil BOIPOCOB,
KOTOPBIE OCJIOKHSIOT MOHSATHE W MPHUHATHE 3TOW KOHIICHIIMU. ABTOP HCIOJb3YyET
TEPMUH «CyOCTaHIUs» sl 0003HaUCHHUSI O0BEKTa MPABOOTHOLICHUS, YTBEPKIas
OpU 3TOM, YTO pe4Yb MJET O CHEHUAIBbHO-IOPUINYECKOM OOBEKTE, OOBEKTE -
dbynkuuonanse. HeloruaHocTs 37€Ch COCTOUT TOM, YTO KAaTETOPHUH «CYOCTaHIIHS)
«PYHKIUS» 3aKPEIUISIIOT COO0M OTHOIIEHHSI CYOBbEKTUBHOTO IPaXkIaHCKOTO MpaBa,
OOBEKT TPa)JTaHCKOIO IPABOOTHOIIEHUS OOBEKT TIpaxkJaHCKOro 00opoTa:
COJIep>KaHUE COOTHOILIEHHUE MOHATUN PA3HOro JIoTHYecKoro ypoBHs. CyOcTaHIus,
Kak yka3biBal ['erensb, ecTh 0c000€ OTHOIIIEHHE (TOYHO TaK JKe, Kak mepBoi Gopme
HEOOXOJIMMOCTH OHa ecTh cyOcrtanius). OHa ecTh NPUYMHHOE OTHOIIEHUE.
CyOcTaHIMsi €CTh TOTAJIBHOCTh AKIUHACHIMI, KOTOPHIX OHA OTKPBIBAETCS Kak
abCOJTIOTHAs MOIIL BMECTE T€M KaK OOraTCTBO BCAKOTO cojepkanus. Kak BUIHO,
cyOcTaHUUs - HEKOE MCXOAHOE Hayayo, (PyHIaMEHT, MEePBONPHYMHA JBUKEHUS
npaBa 1 mpaBoOTHOIIEHUS. OOBEKT - (DYHKIIMOHA MPABOOTHOILLIEHUS, CHIIy CaMOM
JIOTUKM WTpPaeT HEKyH (YHKIMOHAIBHYIO, CIYKEOHYIO pOJIb B JIBIDKCHHH
npaBoOTHOIIEHUs. M1 mOTpeOHOCTh B HEM, IOHUMAaEMOM TaKOM aCIIEKTE, BO3HUKAET
HE TOTJIa, KOTJa MOSBIISETCA O0OBEKT CyOCTaHIIMA, KOTJa Y)Ke TIOCIEHSS TI0TydaeT
CBO€ pa3BepThIBAHUE, ABM)XKEHUE, oOperas ¢popMy mpaBooTHouleHus. Jlanee, mon
cyOcTaHLMeld aBTOp MOJPa3yMEBAET BEUIHOE IMOHUMaHUE OOBEKTa, HMEIOLIEe
opuanyeckoe 3HadeHne. OgHaKo Ha 3TOM JIOTUYECKOM YPOBHE OHa He CIocoOHa

npeaonpeaciIATb COACPKAHUE ITPABOOTHOIICHMUS. ITonsTue «MpECaOIPEACIINTEY
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O3HAYaeT OMpeNeNuTh 3apaHee. Bpsnm nu Bemib, B3sTas B MPAaBOBOM 3HAYCHUU,
OTIpe/IEeTIsieT Co/IepKaHne MpaBoOTHOLIEHU. HenmocpencTBeHHO OHO MOpokKIaeTcs,
U3MCHSCTCS WM  TpEeKpallaeTcs IMOCPEACTBOM  IOpUAMYECKHX  (DaKToB.
[Ipenonpeneneno (3apaHee OMNPEACICHO) H3TO HOPMaMu MpaBa, KOTOPHIMU
orocpenoBanbl (hakTHueckue oTHoIIeHus. [lociaenHne CKIaapBarOTCs O MTOBOIY
MaTepUaIbHBIX HEMaTepPHAIBHBIX OJIar - 00BEKTOB TPakIaHCKOTO TpaBa. ABTOD
yTBEP)KJAaeT, YTO CYOCTaHIMS HE BXOAUT YHCIO OCHOBAHWM JHHAMHUKA
npaBooTHomIeHUs.  [loyemy ke  OHa  mpeAompeneiseT  CoJep)KaHhe
MIPaBOOTHOIIICHUS, IOpUANYECKHE (AKTBI HE BXONAT HEE |, HABEpPHOE, HE

IIPEAONPEIEIAIOTCS €107

Ecnu cyOGcTantus - TOTambHOCTD, QyHIAMEHTATBHOCTD, TIEPBONPUINHHOCTD,
TO OHa 00s3aTENIbHO JOJDKHA BO3JIEUCTBOBATH HA BECh MEXAHU3M IPABOBOIO
peryJaupoBaHusl TEM WJIM WHBIM 00pa3oM, TOM 4HCIe Ha IOpUAMYECKUEe (PaKThI.
pUMEPY, HENb3s 3aKIIOYNTh JIOTOBOP 3aiiMa OTHOIICHWHM WHIWBUYATBHO
ornpesenieHHbIX Beme. OHako 3To TpeOOBaHHE HEMOCPEICTBEHHO BBITEKAET W3
HOpM OOBEKTHBHOTO TIpaBa, HE BEIM Kak TmpaBoBoMl cyOcranuuu. Ee
«TpeOOBaHUM» - ITO «TPeOOBaHWS» H3HAYAIbHBIC, UMEIOIINE IEMb IPABOBBIX
ornocpenoBannii. Ananmu3 nosunuii B.A benosa B.M. CenuunieBa mo mpooOieme
00bEKTa MPABOOTHOIICHUSI YKa3bIBA€T HA CBOECOOPA3HYI0 HMX OOIIHOCTH. ABTOPHI
CTOSIT, KaK Obl, Ha JBYX MPOTHUBOIOJIOKHBIX TOJIOCAX, KOTOPBIE TO XK€ BpPEMs
UMEIOT oOmiee. ITo o0IIee COCTOMT TOM, YTO TOT JPYrod ompenenseT OOBEKT
yepe3 ero MpaBOBYIO XapaKTEPUCTUKY, 3aJlaHHYH0 H3HaudaiabHO. Paznuuue wux
B3IIIIOB  BUAMTCS ToM, 4Yto B.A benoB ompenenseT mnpaBoBOM OOBEKT
(ropuMuecKkuii OOBEKT) KadeCTBE HMCXOAHOW CYIIHOCTH €ro (cyOcTaHIus), TO
BpeMs kak B.M. CenuuniieB nmoa oObeKTOM MOHUMAET (DOPMBI MPOSIBICHUS 3TOU
CYIITHOCTH, Ha3BaB UX OOIIMM MOHATHEM «IIPAaBOBOM pexkum». Ho Tem He MeHee HU
TOHM, HU JIPYrodl KOHIIENIMK OOBECKTA MPABOOTHOIICHUS Mbl HE HaXOIUM TaKOToO,
KOTOpbI OBl TIpe/CTal KauyecTBe HMMEHHO OO0BbeKTa-(pyHKI[MOHANA, OH, IIO-
BUJIMMOMY, HaM HYXEH.» 3aKOHOAATellb pa3TpaHWYMBaeT JaHHbIE MHEHUS,

yKa3biBas Ha HOpMy ['pakJaHCKOro Kojiekca, a MUMEHHO B COOTBETCTBUU CO
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cratbeit 128 I'paxxmanckoro kogekca Poccuiickoit ¢enepanuun kK 00beKTam
TPaXXAAHCKUX MPABOOTHOIIEHUH OTHOCATCS: «MMYILECTBO, KOTOpBIE NETSATCS Ha
BELIM UMYILECTBEHHBIE MPaBa;, padOThl U YCIYTH; UH(POpPMALIHS; UCKITIOUUTEIbHBIC
npaBa Ha pe3yibTaTbl HHTEJUIEKTyaJIbHOW JE€ATEIbHOCTH, HEMaTepualbHbIC
Osara». OOBEKTHI TpakIaHCKUX IPAaB UMEIOT pa3jInyie B 3aBUCHUMOCTH OT CBOEH
obopoTtocniocoOHOCTH. Pa3nuyaroT cBOOOAHBIE M OrpPAHUYEHHBIE OOBEKTHI B
obopote. CBOOOTHBIMH B OOOPOT CUUTHIBAIOTCS OOBEKTHI, KOTOPHIE MOTYT
CBOOO/IHO OTYY)KJIATbC M MEPEXOJUTh OT OAHOIO JMHA K ApyroMy. OOBEKTHI,
OrpaHUYEHHBIE B 000pOTE, MPHUHATO CUYUTATh T€ OOBEKTHI, KOTOPHIE MOTYT
MPUHAAJIEKATh UIIb KOHKPETHBIM JIMIaM, JIN0O HaX0XJAEHHE KOTOPBIX B 000poTe
JOMYCKAETCS JIMIIb [0 CIEHNHAIBHOMY paspemeHno. CylecTBYIOT —Takke
OOBEKTBI, U3BATBIMH M3 000pPOTa, TAKUM OOBEKTHI XapaKTEPU3YIOTCA IPSIMBIM
YCTaHOBJIEHHEM B 3aKOHE U MEPEXO UX OT OJHUX JIUI] K IPYTUM IPSIMO 3alperieH

3aKOHOJATEILCTBOM [1].

Kax yxe onuchiBaJIoCh BbIIIE K OOBEKTAM TPAXTAHCKUX MPABOOTHOIICHUI
OTHOCHUTCS Pa3IMYHOE HMMYIIECTBO, B KOTOPO€ MOTYT BKJIIOUAThCS Pa3IUYHbIC
35ieMeHThI. IMyIIIecTBO Kak MOHITHE MOKHO OIPEIETUTh KaK B3aMMOCBS3h BEIIEH,
a TaKKe HMMYIIECTBEHHBIX MpaB (Ha Bemu JMOO HAa TMOJy4YeHHUE Beliei, pador,
yciyr, uHpopMalKy U Tak Jajgee) U I0pUInYecKuX 00s3aHHOCTEN, BOSHUKAIOIINE
U3 IpaBa TakoOBOTo (MO mepenaye BElIei, BHIIOJHEHUIO OMpPENeNIEeHHbIX paloT,
OKa3aHUIO YCIYT, MpenocTaBieHne uHpopmauuu U Tak naiee). CoaeprkaHue
JJAHHOTO TepMHHa OoJjiee TOAPOOHO PACKPOETCs MpPU OMPEACTICHUU TMOHATUM
«BEIIW», B DJIEMEHT KOTOPBIX BXOMST JICHBIU, LIEHHbIE Oymaru, a Takxke MpH

pPacCMOTPCHHUH UMYIICCTBCHHBIX IIPAB.

Bemm B rpaxkIaHCKMX TPABOOTHONIEHUSX BBICTYNAIOT B KAa4eCTBE
IIPEAMETOB MaTepHAIBHOTO Mupa. Bee, 6e3 NCKITFOUeHHS, BEIIH HOCAT (PU3HMICCKUX
XapakTep, TO €CTh OHM OCSA3aE€Mbl, U UX HAJIUYUE WIM OTCYTCTBHE BCETJa MOKHO
onpeeuTh. B OONBIIMHCTBE CITydaeB BEIMU SIBISIOTCS PE3yJbTaTOM Tpyaa, HO

€CTb UCKIIIOUCHHUEC, KOTOPOC HOCAT IIPUPOAHOC ITPOUCXOKACHUEC, HAIIPHUMEP, 3CEMJIA,
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Jec, BOJHBIE OOBEKTHl, W pE3yJbTaT TaKOTO TpyAa HOCAT SKOHOMHYECKYIO
HEeHHOCTh. Bemmu Taxke, B CBOIO oOuepenb HUMEIOT KIacCU(UKAIMIO Ha
HEABI)KUMBIE U JIBIKUMBIE. K HEIBMKUMBIM BellaM (HEIBMKUMOCTb) OTHOCSTCS
clieyromue OOBEKThI: 3eMeJIbHBbIE YYaCTKH, HEApa 3€MJIM, BOJHBIE OOBEKTHI,
MHOTOJIETHUI HaCa)XJIEHUs, 3JaHMsI, COOPY)KEHHE U MpPOUue OOBEKTHI, UMEIOIINE
IJIaBHBIM MPU3HAK — HEPABHO CBSA3AHHBIE C 3€MJICH, MEpPEMEIEHUE KOTOPhIX Oe3
Hecopa3MepHoro ymiepba X HazHaYeHHIO HeBO3MOkHO [21]. KoHeuHo e, 3TOT
IIPU3HAK OTHOCUTCS HE KO BCEM HEIBMKUMOCTSM, CYIIECTBYIOT TAKKE BO3YIIHbIE
U MOPCKHE CyJa, KOCMHYECKHE OOBEKTBI, KOTOPBIE MOJJIEKATh TOCYAAPCTBEHHOM
pEerucTpalvy 1 He MOANAAAI0T MO ATOT NPU3HAK, HO IOPHINYECKH IPUPABHEHBI K
HEJBIKUMOCTH H3-32 CBOEW CTOMMOCTH M HEBO3MOYKHOCTH IIEPEMELICHUS B HE
IpeJHAa3HAYeHHOM Mg dToro cpene. llpeanpustis Kak HMMYIIECTBEHHBIN
KOMIIJIEKC, LEIbI0 KOTOPOIO SIBJIAETCS OCYIIECTBICHUE NPEANPUHUMATEIBCKON
NESITEIbHOCTH B OIpENIeJICHHON cepe, B 1[EIOM MPU3HAETCS HEJBUKUMOCTBIO, 110
IPUYUHE TOrO, YTO B COCTaB MPEANPHUITHS BXOASIT BCE BHIBl HMYIIECTBA
(3eMeNbHBIE YYaCTKM, 3J1aHus, COOpykeHue). Takxke B COCTaB MNPEANpPUATHS
BXOJST U JIBJKHMMBIE BelIU: 00OpPYJOBaHWE, MHBEHTAph, ChIpbE, NPOIYKIHUA, a
TaK)K€ MMYLIECTBEHHBIE TpaBa (JOTOBOPHBIE OTHOLIEHUS, U3 KOTOPBIX BO3HUKAET

paBo Ha TPEOOBAHKE JIOJITOB) ¥ UHBIE TTPABa.

CyObeKThI TPKIAHCKUX TTPABOOTHOIICHHUM, UMEIOIINE HEJBUKUMBIC BEIIIH,
C HIOPUIUYECKOW TOYKHA 3PEHHS HAYMHAIOT BIIAJIETh 3THUMHU BEUIAMH TOJBKO C
MOMEHTa TOCYAapCTBEHHOW perucTpaldy STUX MpaB Ha JaHHbIE Bemu. Bemu, He
OTHECEHHBIE 3aKOHOJIaTE€JIbCTBOM K HEABUKUMOCTH, OTHOCSAT K JBUKUMOMY
UMYIIECTBY, BKJIFOYAs JICHbIU U IIEHHbIE OyMaru. Bemu Takke XapakTepHU3yrTCs
CBOMM WHAWBUIYAJIbHO OMNPEICICHHBIMU KOHKPETHBIMH XapaKTEPUCTUKAMHU, IO
KOTOPBIM MOXXHO WX HJICHTU(PHUIIMPOBATH, HANPUMEpP, 3JaHHE C KaJTaCTPOBHIM
HOMEPOM, MOPCKOE€ CYAHO U TOMY MoaoOHOoe. PopoBble MpU3HAKU ONMPEESIOT
POJIOBBIE BEIIM, HAIPUMEP: MATh TOHH JPEBECUHBI, KyO BOJABI, TPU BEIIOCHUTIE/A.
NHuBUAyabHO OINpPEIEICHHbIE BEIIM, B OTJIMYUU OT POJOBBIE IOPHUINYECKU

He3aMEeHUMBbL. JlaHHO€  CyXJeHHe O3HayaeT, 4To IIPU  YHUYTOKCHUHU
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VH/IMBAIYaJIbHO OINPEJCICHHBIX BEIIEH CYIIECTBYET HEBO3MOKHO BO3MEIICHUS B

HaType, a pOJOBBIC BEIIM 3aMEHUTh MOKHO KOMITEHCAIIMEH B HATYpalIbHOU (hopMme.

CymiecTByeT Takke MOMUMO JBHKMMBIX M HEABMKMUMBIX BELIEH emle o/Ha
Knaccupukanus Bemu. Peub wuaer mpo aenuMble W Henenumble Bemm. K
HEJCIUMBIM BELIaM OTHOCATCSA BEUIW, pa3fesl KOTOPBIX B HaTypalbHOH (opme
HEBO3MOJKEH 0€3 M3MEHEHUs UX Ha3HauyeHHs. DU3NYEeCKH TaKhe BEIIM pa3/ieiiuTh
MO>XHO, HO HCIIOJb30BaHWE B JAJbHEHMIIEM IO HA3HAYEHUIO IIOCJIE TAKOrOo
BO3/JCICTBUS HAa HUX OyJIeT HEBO3MOXHO, TaK KaK KauyeCTBO BELIM W3MEHHUTCH,
HaIpUMeEp, MPHU pa3/IeICHUN CIOXKHOTO TEXHUYECKOIO YCTPOMCTBA U3MEHUTCS €ro
KauecTBO. Jlemumble )K€ BELIM, B CBOI OYepEeb, MOKHO pa3leiaTh 0e3 yiepOa
JUISI UX HA3HAYEHUS] M UX KauyecTBO HE M3MEHUTCS, HalpuUMep, paslelieHue
3€MEJIbHOTO y4acTKa HE BIEYET U3MEHEHUS ero kayecTBa. CII0KHBIE BEIIH COCTOST
U3 COBOKYITHOCTH MPOCTBIX BEIIEH, MCIONb3YyEMbIX IO O00IIEMYy Ha3HauY€HUIO.
Takass Bemb B TPaXKIAHCKOM O00OpPOTE€ NPHU3HAETCA OJHOW CIIOXKHOM BEIIbIO

(HpeI[HpI/IHTI/IG KaK UMYIICCTBCHHBIC KOMIIJICKC, KOJUICKIUA U TaK z[anee).

Jleaprn xak OCOOBIM BHJ BEIIECH SBIISIOTCS BCCOOIMMM JKBHBAJICHTOM U
cpenctBom Iwiarexxa. B Poccuiickonn ®epepanuu 3aKOHHBIM  IJIATEKHBIM
CPEICTBOM MpHU3HAETCS PYyOJib, KOTOPBIM SIBISIETCS 00s13aTENbHBIM K MPUEMY 10
HapULATEIbHOW CTOMMOCTH Ha BCEW TEPPUTOPHUM TOCyAapCcTBa. [leHbpru nensres no
dbopme BBIpaXKEHHS, OHU MOTYT OBITh HAJUYHBIMU U O€3HAIMYHBIMH, OIHAKO
Oe3HaJIMYHbIEC JIEHbIU, YTPAaTUB CBOIO (U3MYECKYIO, MAaTepUaIbHyl0 (opMy Bce
pPaBHO MPUPABHUBAIOTCS K UMYILIECTBEHHBIM MpaBaM. B cooTBeTCTBUU C YacThio 1
cratbu 142 I'paxknanckoro kojekca Poccuiickoit deneparuu neHHpIMU OymMaramu
IPUHATO CYUTATh <«JIOKYMEHTBI, COOTBETCTBYIOUIME YCTAHOBJIEHHBIM 3aKOHOM
TpeOOBaHUSIM U YAOCTOBEpSIOIIME O0053aTeIbCTBEHHBIE W  HHbIE IIpaBa,
OCYLIECTBJIECHUE WM Iepeada KOTOPBIX BO3MOKHBI TOJIBKO INPU MPEABSIBICHUH
TaKMX JIOKYMEHTOB (JOKyMEHTapHble LieHHble Oymaru)» K HuUM oTHOCSTCS:

rocyJapCTBeHHas oOiuranus, oOOJuramnusi, BEKCelIb, 4YEK, JCTIO3UTHBIA U
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coeperaTenbHbIe cepTUHUKATHI, OAaHKOBCKas cOeperaTebHas KHIKKA, aKITUs U TaK

nanee [20].

W3 3TOro BBITEKAaET MMYIIECTBEHHOE MpaBo. MIMyHIECTBEHHbIE ITpaBa — 3TO
paBO BJIAJICHUS, IOJb30BAHUSA, PACHOPSIKEHUS HA MPEAMETHl MATEPUATIBHOIO
MHUpa B OOIIECTBE, a TaK)Ke MHbIEC MpaBa TpeOOBaHUS K PA3IUYHBIM CYyOBEKTaM
FPAKJAHCKUX  MPABOOTHOUIEHWH, KOTOpPbIE MOTYT OBITh  BBIPAXKEHBI B
MaTepuaibHOU (BemrHOW) hopme. K TakuM oTHOCSTCS 00s3aTeIbCTBEHHBIC TTPaBa,
KOTOPBIMU TPHUHATO CUUTATh, HApUMEp, MpaBa TPeOOBaHUS BBIMOJHEHUS PaboOT
WIM YCIOYyr B 3aBHCHUMOCTH OT COTJIAIEHUS MEXIYy CTOPOHAMH B JOTOBOPHOM
o0si3arenbcTBe. PaboTON M yCIyrol MpUHATO CUNTATh AEHCTBUS, IPOU3BOINMBIMU
CyOBEKTaMH B TaKMX IPa)kIAHCKUX MPABOOTHOIIECHUSX, KOTOPbIE HANpaBJIEHbl Ha
MOJIE3HBIM pe3ynbTaT. Pe3ynbrar Takoil paboThl BBIpAXKAETCA B KaKOM-JTMOO
OOBEKTE W SABIIAETCS CIEACTBUEM IPOU3BEIACHUS OINPEACIECHHBIX ICHCTBUIA U
OTOOpa)X€H B KaKOM-TMOO OTIEIbHOM OOBEKTE, KaK NpPaBWIO, BBICTYNAET B
KauecTBe 00beKTa — Bellb. Kak BUJ paboThl B KauecTBE MPUMEPA MOKHO IPUBECTU
noapsia  (cratbs 702  I'paxmanckoro kogekca Poccuiickoit ®enepaiiun),
TEXHOJIOTHYECKHE padoThl U Apyrue. B otiauunu oT paboThl pe3yabTaT yCIyru He
uMeeT 00BEKTHBUPOBAHHOIO BBIPAXKEHHUS M O HEOTJEJIMM OT Ipoliecca OKa3aHUs
YCIYTH U COAEPKUTCS B HEW caMoOM, B camOM Iporecce. K Buaam yciayr MoKHO
OTHECTH, HAIPUMEP, KPEIUTHBIE, TPAHCIIOPTHBIE, PACUETHBIE, YCIYTH XpaHEHUs U

TaK JaJIce.

CymiecTByIOT  TakXke  HMCKIIOUMTENIbHBIC  TIpaBa Ha  PE3YyJIbTaThl
WHTEIJICKTYaJIbHON  JICSITCIBHOCTH, KOTOpBbIE IIPUHSATO CUYWTATh IIpaBaMH Ha
pe3yNbTaThl TBOPYECKOH JEATEIBLHOCTH, KOTOpPBHIC BBICTYNMAIOT B Ka4yecTBE
MPOU3BEACHUS HAyKH, JIMTEPATYPhl, UCKYCCTBA, a TAaKXe MPHUPABHEHHBIE K HUM
O0OBEKTHI — TOBAPHBIC 3HAKU, 3HAKU OOCTY)KUBAaHUS U Tak jaanee. JlaHHbie 00BEKThI
10 CBOCH HAType SBIAIOTCS HEHUMYIIECTBCHHBIMH, OJHAKO OHHU CMEXKHBIC C
UMYIIECTBEHHBIMH OTHOIIICHUSMH B CHJIy BO3MOXHOCTH TI€peXojia IAaHHBIX TpaB

OT OJHOTO CyOBEKTa K JPYroMy Ha BO3ME3AHOM WIM O€3BO3ME3JHON OCHOBE.
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Hcnonb3oBaHue JaHHBIX IIpaB ABJEICTCA NMPECAMCTOM ABTOPCKHX, INATCHTHBIX M
JIMOCH3MOHHBIX JOIOBOPOB, a TaKXE JOIOBOPOB KOMMCp‘—I@CKOﬁ KOHII€CCHUHU

(bpanuaiizunra).

Nudopmanueit kak 0OBEKT IpakIaHCKUX MPABOOTHOIICHUM Ha3bIBAIOTCS
CBEJICHUS, UMEIOIINE JEUCTBUTEIBHYIO WU MOTCHIIMAIBHYIO IIEHHOCTh B CBSI3M C
HEU3BECTHOCTHIO €€ TPEThUM JuiaM. Muopmalus He ocsizaeMa, HeMaTepuaabHO
U He notpediisieMa. B cuily JaHHBIX CBOMCTB y HEE CYIIECTBYET €JUHCTBEHHBIN
HEJI0OCTATOK, KOTOPBIN 3aKII0YAETCS B MOPAJIBHOM YCTapeNOCTH, KOHEUHO, TOMUMO
HEJOCTOBEPHON HMH(OpManuu, 3a KOTOPYHO IpU pPaCHpOCTPAHEHWHU TaKOU
uHbOpMallMu  BJEYET CAHKIOMM U  CyOBEKT IIOHECET  IOPUIANYECKYIO

OTBETCTBEHHOCTb, PACIIPOCTPAHUB €€.

Cy1miecTByeT Takke eIme OAUH OOBEKT IPakJIaHCKUX IPAaBOOTHOIICHHN —
HeMaTepualbHble Ojara. HemarepuanbHple Ojara mpuHAUICKAT CyOBEeKTaM
rpakIaHCKUX TMPABOOTHOIICHUN C POXKICHUSI B CHIIY 3aKOHOJATEIhCTBA, OHU HE
OTUYXJaeMbl U HE MOTYT ObITh HUKOMY mepeaanbl. K Takum OGjaraM OTHOCSATCS:
KWU3Hb U 3/I0POBBE, JOCTOMHCTBO JIUYHOCTH, HENPUKOCHOBEHHOCTH, YE€CTh, UM,
dbammius TUYHOCTU M Tak Aanee. X oObeIUHSIET CBOMCTBO, 3aKJIIOYAIOIINECS B
HEMaTEepHUAIbHOM XapaKTepPe M OTCYTCTBUEM IPSMOM CBSI3U C MUMYIIIECTBEHHBIMU
OTHOIIICHHUSMU. 3aKOH OXpaHSET JaHHBIC MpaBa B CyJeOHOM Mpolecce, HECMOTPS

Ha TO, YTO 00OPOT JTaHHBIX 00BEKTOB OTCYTCTBYET [12].

BriBobI: TakuM 00pa3oM, MOXKHO CKa3aTh, YTO BCE CYOBEKTHI MOJIB3YIOTCS
B3aMMOCBSI3aHO MEXIY CO00M OO0BEKTaMH TpakIaHCKUX MPABOOTHOIIECHUH,
KOTOpbIE BBICTYMAIOT U MaT€pUAIbHBIMH M HEMaTEepPUAIbHBIMU OJaramu, IeJIbIO
KOTOPBIX JIOCTUKEHUE TIOJIE3HOTO pe3ysibTaTa B  ONpEIeieHHOW cdepe
KOHKPETHBIMHU CITOCOOaMHU, KOTOPBHIMHU JIOMYCKAET 3aKOHOJATENHCTBO Poccuiickoit

denepaunm.
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3akJII04YeHue

['paxknanckue TpaBOBbIE OTHOMICHUS — ATO OOIIECTBEHHBIC OTHOIICHHUSA,
BO3ZHUKAIOIIME TI0 BOJICU3BSABIEHUIO CTOPOH M  YpPEryJUpOBaHbl HOPMOIl
3aKOHO/AaTenbcTBAa  Poccuiickoro  mpaBa, B YAaCTHOCTH  IPaXkIaHCKOI'O
3aKOHOJATEIBCTBO MO  OodbmioMy 00beMy. (OCOOEHHOCTH — Tpa’KIaHCKHX
IPABOOTHOUIEHUM 3aKJIIOYAETCSl B CIEAYIOLIEM: BO3HHMKAIOT, MPEKPAIlAlOTCsS M
U3MEHSAIOTCS. TI0 BOJICU3BSBICHUH, YYaCTBYIOIIMX B HHUX JIUI], 32 HCKIIIOUEHUEM
BO3HUKHOBEHUS 00513aTE€NIbCTB, BO3HUKAIOIINX U3 ACTUKTOB, COOBITUI U TakK JaJiee;
PaBEHCTBO CTOPOH IMEpe] 3aKOHOM U CYAOM, IOpUINYECKass HE3aBUCUMOCTh APYT
OT Jpyra, NOJYMHEHUE CTOPOH TOJBKO 3aKOHOJNATENbCTBY Poccuiickon

CDez[epauHI/I " COINIAICHUCM MCXKAY CTOpOHAMMU.

B siemMeHThI Tpa)/1aHCKOrO MPABOOTHOLIEHUS BXOAT: CYOBbEKThI, KOTOPBIE
SBIIAIOTCS YYaCTHUKAMM TPABOOTHOIIEHUSMH, a MMEHHO: (U3NUecKue u
IOpUIMYECKUE JIMLa; OOBEKThl, KOTOPBIMM MPHU3HAIOTCS MaTepUaIbHbIE U
HeMaTepHualbHble 0y1ara, BXOIAIIUE B TPAXKIAHCKHI 000pOT U 10 TOBOY, KOTOPBIX
BO3HUKAIOT TIPAXKIAHCKAE IPABOOTHOUICHUsS; COJIEpPKAHUEM  IPaXAaHCKUX
IIPABOOTHOIIEHUE SIBISETCS B3aNMOJICHCTBUE €T0 YYACTHUKOB B OCYLIECTBIICHUU C
UX CYOBEKTHBHBIMH TMpaBAMH M IOPUAMYECKUMHU OOS3aHHOCTSIMHU, a TaKkKe
B3aMMOCBSA3b MEXIy HHUMH; CYOBEKTHBHOE IIPaBO 3aKpPEIJICHO MOBEACHUEM
YIPAaBOMOUYEHHOIO0 JIMIA M CO3/JaeT BO3MOXXHOCTb TpeOOBAaTh MCIIOJIHEHUS
00s3aTe€IBCTB  OT OOS3aHHOTO JMIIA B TPAXJAAHCKOM IPABOOTHOILIECHUHU.
OO11eCTBEHHbIE OTHOIICHHS] B 3aBUCMMOCTH OT BHJA B TPAXKITAHCKUX
IIPABOOTHOIIIEHUS,  YPEryJIMPOBAHHBIE  IPABOBOM  HOPMOM, JEIATCA  Ha

HMYIICCTBCHHBIC U JIMYHO HCUMYIICCTBCHHBLIC OTHOIICHM .

NMymiecTBEHHbIE  NPABOOTHOLIECHMS  3AlMINAIOTCS, Kak  IPaBHIIO,
IIOCPENCTBOM KOMIIEHCALIUH IIPUYMHEHHBIX yOBITKOB, a JINYHBIE
HEMMYIIIECTBEHHBIE TMpaBa 3alUIIAIOTCA JAPYTUMH CIOco0aMM, TaKUMH Kak,
HalpuMep, ONPOBEPKEHUE IOPOYALIMX CBEICHHM, KOMIICHCAMS MOPAaJIbHOIO

Bpeaa U ToMmy mojo0Hoe. ['paknaHCKHe MPAaBOOTHOIIEHUS B 3aBUCUMOCTH OT
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CTPYKTYpPBl MEXIy CYObEKTaMH JAENATCS Ha OTHOCUTENIbHbIE M aOCONIOTHBIC.
OTHOCHUTENIbHBIE ~ NPABOOTHOIIEHHSI  CUYUTAKOTCS  TEMH, B KOTOPBIX
IPaBOOOJIAAATENO0 IPOTUBOCTOSAT B KAYECTBE OOSI3aHHBIX CTPOTO OINPEEIICHHBIE
JUIA, €ClIi ero mpaBa OyAyT HapyIIEHbI, TO TOJbKO KOHKPETHBIMHU JIMLAMH WU
JaHHbIEC JIMIA IOHECYT OTBETCTBEHHOCTh. B aOCOMIOTHBIX HPABOOTHOLIEHMSIX
IPaBOO0JIAAATEIIO IPOTUBOCTOUT HEOIIPENETIEHHOE YMCIIO O0S3aHHBIX JIUL, U BPE]

MO>KET IMPUHECTH JTF000€ JTULO.

B 3aBucumoctu oT criocoda yAOBIETBOPEHUSI MHTEPECOB MPaBOOOIaAATENS
pa3iMyalOT BEIIHbIE U  00s3aTEIhCTBEHHBIE MPABOOTHOIICHUS. BerHoe
MIPABOOTHOIICHUE PEaTU3yeTCsl CaMUM IMpaBooOagaTesieM U3BJICUCHUEM U3 BEIU
€€ TMOJIE3HBIX CBOMCTB ITyTEM €0 HEMOCPEACTBEHHOTO ¢ HEl0 B3auMoaeicTBus. Ero
IOpUJIMYECKUNA  HUHTEpec OyleT YIOBIETBOPEH, €CJIU HHUKTO He Oyner
NpEensTCTBOBAaTh  €ro  JedcTBUAM.  (OOs3aTeTbCTBEHHOE  MPABOOTHOIICHUE
peanu3yercss OOS3aHHBIM JIMIOM IIyTEM MPEAOCTaBICHUS MPAaBOO0IAIaTENIO
onpeneneHHbix Onar. HOpuauyeckuil WHTEpeC MpaBooOIagaTEeNs] MOXKET OBbITh
YAOBJIETBOPEH TMOCPEACTBOM COBEPILICHUS OMPEACICHHBIM JIMIIOM AaKTHUBHBIX

JICVCTBHI B €T0 TOJIB3Y.

Omnpenensis rpaxJIaHCKOE MPABOBOE OTHOIIECHUE, HEOOXOIUMO UCXOIUTh HE
TOJIBKO U3 €ro CTPYKTYpPbl M COJEPKATEIbHBIX KOMIIOHEHTOB, HO U U3 TOTO, YTO
IpaKJaHCKOE NPABOOTHOIIEHHE HAXOAMUTCS B MPOLECCE NOCTOSHHOIO W3MEHEHUS,
JNBUKEHUSA, MOAU(DUKAIUKU, SBOJIIOLUHU, MOAYMHASICH 3aKOHAM JUATEKTUYECKOTO
COCTOsIHUA Marepuu. JlaHHOE OTHOILIEHHE MPEACTaBIseT cOO0N OJHOBPEMEHHBIE
(OIHOMOMEHTHBIE)  KOPPECHOHAMPYIOIMIME  JPYr C  JAPYroM  JBUKECHHS
CyObEKTUBHBIX TIpaB M O0SA3aHHOCTEW, WHBIMH CJIOBaMU - peau3aluio
CYOBEKTUBHOT'O IPa)/IaHCKOI'O TPaBa U UCIIOJIHEHUE CYObEKTHUBHON IpaskJaHCKOM
o0si3aHHOCTH. TakuM 00pa3oM, rpaxaaHCKOE IPaBOBOE OTHOLIEHHE - 3TO, C OJHON
CTOpOHBI, fopuandeckas ¢popma (ImpaBoBasi KOHCTPYKIIHUS), a C APYTrOM - MPaBOBOM
MEXaHHU3M, B paMKaX KOTOPOTO peain3yercs CyObEeKTUBHOE MPABO M UCIOJIHSACTCS

KOpPPECTIOHAUPYIOIIasi eMy CYOBEeKTHUBHAsI OOSI3aHHOCTh IOPUIWYECKH DPaBHBIMU,
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UMYIIECTBEHHO W OPTaHU3allMOHHO O0OCOOJICHHBIMH CYOBEKTAaMH B OTHOIICHUHU
HE U3BATHIX M3 TPAXKIAHCKOTO 000pOTa MaTepuaIbHBIX U (WJIH) HEeMaTepUaTbHBIX

oJiar.

B 3akiroueHnn BCEro BBIMIEU3I0KEHHOTO MOKHO CKa3aTh, YTO 1EIb JaHHOU
paboThl ObUIa OCTUTHYTa B TOJHOM oObeMe. B mHccrmenoBaHuM TpaskJaHCKHUX
MPABOOTHOIICHUSAX OBUIM TPUMEHEHBI pa3IMIHbIE METOABI, YTOOBI JaTh
OMpENICNICHNE TEPMHUHY «IPAXKIAHCKUE MPABOOTHOILICHHUE», Pa3rpaHUUYUTh HX
BU/JIbI, OMPENECIUTh €ro COAEpXKaHUE, CTPYKTYpy, CYOBEKTOB, OOBEKTOB U TakK
nanee. AKTYyallbHOCTh JaHHOM TEMBbI 3aKJIIOYAETCS B TOM, YTO B 3aBUCHUMOCTHU C
MOSIBIICHUEM HOBBIX 3aKOHOJIATEJIbHBIX MMPABOBBIX aKTOB, KOTOPHIE PETYIUPYIOT TY
WM uHy0 cdepy, NOpaBOBbIE OTHOIICHUS JUHAMUYHBI U M3MEHSIOTCS B

3aBUCHUMOCTH C MOSIBJICHUEM HOBBIX OOBEKTOB ITHUX Hp&BOOTHOIHCHPIfI.
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