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AHHOTALUA

Paborta mocBsmeHna OpayHOMYy OOTOBOPY B CHCTEME CEMEHHOro mpaBa C
y4eTOM 3apyOeHOTr0 3aKOHOAATENbCTBA. AKTYalbHOCTh OOYCIIOBJIEHA OOJIBIINM
KOJIMYeCTBOM (haKTOB OpakocodeTaHUsi U B UTOre Opakopa3BOAHBIX IMPOIIECCOB,
KOTOpBIE TOBOPAT O HEOOXOAWMOCTH DPAa3BUTHUA TAKOTO TPaKIaHCKO-TIPABOBOTO
JoToBOpa, Kak Opaunblif. Hamnume crmopoB MexXTy YyYEeHBIMH B OTHOIICHHUU
CYIIHOCTH TaKOro JOroBOpa, €ro JAUCIIO3UTUBHBIE HOPMBI B OTHOIICHHUH
UMYIIECTBEHHBIX MPaB CYNPYroB MPEAOCTABISAIOT 1IEJI0€ MOJe I AesITeIbHOCTH,
K COXAJICHUIO, ¥ HE JUIsSI JOOPOCOBECTHBIX CympyroB. OTcCroa HU3KOE KOJMYECTBO
3aKJIFOUEHHBIX OpayHBIX JOTOBOPOB Ha TeppuTopuu Poccuiickoit denepaunu, B TO
BpeMsl Kak s 3apyOeKHOTO 3aKOHOJATEIhCTBA TAKOE 3aKITIOUYCHHUE MEXIY
CYIIpyramM# MPEBPaTHIIOCh B OOBIICHHYIO IOPUANUECKYIO TPAKTHKY.

[lenbto pa®OTBHI BBICTYINAET JAETATLHOE H3y4y€HUE OpayHOro JI0roBOpa,
BBISIBJICHHE €r0 MHHYCOB M TIUIIOCOB [IJISl TOBBIIICHUS €r0 FOPUIUYECKON
IPUBJIEKATEIBHOCTH JIsl CTOPOH CEMEIHBIX OTHOLIEHUIA.

3amayeil BBICTYNAJO CpaBHEHHE OpavyHOro JOroBopa € JIOTOBOPOM
3apy0eXHOTO 3aKOHOJATENbCTBA, MPOTUBOIMOCTABUTh MX TMPABOBBIE HOPMBI
OTEYECTBEHHBIM [JIsl YCTAHOBJIEHHUS B UTOTE €IMHCTBEHHO IPaBUIBLHOrO oOpa3la
OpadHOro JI0roBOpa.

Taxxe BbIsIBJIEHa HEOOXOAMMOCTH KOHKPETHU3UPOBATh CYOBEKTHBIA COCTAB,
paccMmarpuBasi JUI, KOTOPbIE TOJBKO COOMpAlOTCS BCTYNHTh B Opak, a Takke
HEIEECIIOCOOHBIX, KOTOPBIE MOTYYAIOT MOJIHYIO JEECIIOCOOHOCTH JIUIIIb C MOMEHTA
3aKJTF0YEHUS] OpavyHOTO JI0TOBOPA.

B cBs3u ¢ Bbllleyka3aHHBIM, paboTa TOApa3AeiseTcss Ha TPH TJIaBHl,
KOTOpbIE PACKPBIBAIOT MPEAMET U MOHATHE OpavyHOTO J0rOoBOpa, OCOOCHHOCTH €ro
CYOBEKTHOTO COCTaBa, a TaKXK€ OMPENENAIOT IOPUAWYECKYIO Cynb0y B ciydae

npekpainieHus Opaka, Kak TakOBOTO.
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BBenenue

Pabora nocesmieHa npodaeMaTuke OpayHOro JA0roBopa B OTEUECTBEHHOM U
3apy0exHOM 3aKoHoJaTenbcTBe. CTOUT 3aMETUTh, UYTO JAHHBIE JIOTOBOPHBIC
OTHOlIeHUs B Poccuy MOSBHIMCH OTHOCUTEIHHO HENIaBHO. bpauHble JAOTOBOpPHI
0oJiee MPUCYILX CKOPEE 3aMaTHOMY 3aKOHOJIATEIbCTBY, U HAIILJIM CBOE PA3BUTHE B
MOJIHOM CBOEH cuiie UMEHHO TaM. OTCIo/1a U KelaHue MPOU3BECTH CPABHUTEIIbHBIN
aHallu3 OTEUYECTBEHHOTO M 3apyO0eXHOTo 3aKOHOJATENhCTBA B cdepe OpauyHOoro
JIOTOBOpPA, HAWTH TE€ OTJIWYHUSA, KOTOPHIX HE XBaTaeT B HAIIMX HOPMATHBHO-
MPABOBBIX aKTax, MOJYEPIHYTh TOT OIbBIT, KOTOPBIA KOIMMUJICS CTOJIBKO BPEMEHH,
YTOOBI HE YYUTHCS B JAIbHEUIIIEM Ha CBOMX OLIMOKAX.

AKTyaqbHOCTh paboThl OO0ycCliOBIEHA crenuduKkod OpayHOro 0TOBOpA.
YyuthiBasi TO, YTO JAHHBIM JIOTOBOP, KaK TAKOBOW CYIIECTBYET OTHOCHTEIBHO
Henoaro Ha teppuropun Poccuiickorn denepanum, UMEETC MHOKECTBO BOIPOCOB
€ro MPUMEHEHHS Ha MpaKTUKe. Tak UMEIOT MECTO OBITh PACXOXKICHHS B HAYYHOM
COOOIIECTBE HE TOJBKO MO CYOBEKTHOMY COCTaBYy, HO M IO CYHIIHOCTH OpayHOro
JIOTOBOpa KakK TaKOBOTO B MpuHIUNE. boiee TOro, BO3MOXXHOCTH OpayHOTO
JIOTOBOPA JOCTaTOYHO OOIIMPHBI, OJHAKO, HYK/IaIOTCSl B TOPAOOTKE U MOAPOOHOM
pa3bsICHEHHUH, YTOOBI CTaTh 00Jiee MPUBIIEKATEIHHBIM JIJIsl OOIIECTBA.

OOBEKTOM  WCCIENOBAHUSA  SBISIIOTCA  JIOTOBOPHBIE  WMYIIECTBEHHBIC
OTHOIIIEHUS CYTIPYTOB.

[Ipenmer wuccienoBaHusi — 3TO PETIAMEHTHPYIOIINWE YKa3aHHBIN JTOTOBOP
MIPaBOBBIE HOPMBI, HOPMBI MpPaBa, COJEpKaHue OPavHOTrO JIOTOBOpPA, MPAKTHKA HUX
MPUMEHEHUS, Pa0OTHI YUCHBIX U CIICIIHAINCTOB.

[lens paboTbl — MPOBECTH aHAIW3 JICWCTBYIOIIETO OTEUYECTBEHHOTO U
3apyOEKHOTO 3aKOHO/IATENLCTBA, YCTAHOBUTH CYIIECTBYIOIINE MPOOEIIBI, a TAKKe
YCTaHOBUTH MYTH WX BO3MOXHOTO YCTPaHEHUS.

JIist MOCTHKEHUST yKa3aHHBIX IIEJIe YCTAHOBJICHBI CIEAYIOIINE 3aauu:

ONPENEIUTh OOIIYI0 XapaKTEpPUCTUKY OpayHOro JOroBOpa, YCTaHOBUB €T0



MOHSATHE W TIPEAMET, COOTHECTH €r0 C MHBIMU COTJIAIICHUSIMU B CEMEWHOM TIpaBe.
Taxke HEOOXOIUMO OMPEACTUTh CYOBEKTHBIM COCTAaB, OMPENEIUB KTO MOXKET
BBICTYTIaTh CTOPOHOM YKa3aHHOTO JOrOBOpa, a TAKXKE €ro mpaBa U O0S3aHHOCTH.
3agadeil BBICTyHaeT W ONPENEICHHE OCHOBAaHUM JUIsl 3aKIIOYEHUs OpayHOTO
JIOTOBOPA, a TAKXKE €ro pacTOpKEHUE.

B paborte paccmarpuBaercs MOHSATHE OpayHOTO JOTOBOPA, €ro MpEeAMET U
coJiep>kaHue B 1esI0M. bonee Toro, B padoTe NpUBEAEH CPAaBHUTEIIbHBINA aHAIH3 C
WHBIMU COTJIALICHUSIMU, TPETYCMOTPEHHBIMU CEMEUHBIM 3aKOHOJATEIbCTBOM.
PaccMoTpeHbl CTOPOHBI OpadyHOro JOTOBOPA, KaK HEOOXOAMMBIE CYOBEKTHI
OTHOIIICHUH. JleTaTbHOMY M3YUEHHIO MOJJICKUT U IopUaudecKas cyib0a OpauyHoro
JIOTOBOpA. YUHWTHIBAsE €r0 HEPa3phIBHYIO CBSI3b C OpakoM, MOJJEKAT U3YYCHHUIO
OCHOBAHWSI JIJIs1 IPU3HAHUS OpaKa HECOCTOSBIIIMMCS M MPEKPAIIECHHBIM.

Teopernyeckylo OCHOBY pabOThI COCTaBUJIU TPYJbl TaKMX aBTOPOB Kak,
Kpamenunnukos I[1.B., Jlesymkun A. H., CepebpsxoBa A. A., [Tuenunnesa JI.M.,
3apyouna H. II., Py3anoBa B. /I., Py3akoBa O.A. HopmaTuBHy10 06a3y cOCTaBWIU
I'paxnanckuii u CeMeHHBIM KOJEKChI, WHbIE HOPMATHBHO TIPABOBHIE aKThI
Poccniickonn denepanuu, HO U MPABOBBIE AKThl TAKMX IOCYIApPCTB, Kak SmoHuH,
Kuraiickoit Haponno#t PecnyOnuku, ABcrpanuu, ['epmanuu, Tak U OJMKHETO
3apyOexbs, kak ['py3un, Kazaxcrana, AzepOaiimkana. bomee Toro, Oblia n3ydeHa
U cyneOHas TpakTUKa, ¢ IeIbI0 aHaIn3a MPUMEHEHUS TEX WU MHBIX TOJIOKCHHM
OpadvHOTrO JIOrOBOpA.

OcHOBY WHCClENOBaHUS COCTaBWJIM TaKU€ METOAbl TIO3HAHMS, Kak
CPaBHUTEIIHHO-TIPABOBOTO,  aHaNMW3a  TPABOBBIX  aKTOB, CPaBHUTEIHHOTO
MIPaBOBECHUS, JIOTHUECKUX 0000IIEHUH U JIp.

Crpyktypa paboThl 00yCJIOBJIEHA CBOMMH MPEAMETOM, IEISIMU U 3aJa4yaMu
WCCJICIOBAHMUS.

PabGoTta cocTtouT W3 BBeAEHUSA, TPEX TJaB, COJEPKAIIUX CEMb TIOJIIJIAB,

3aKJIIIOYCHUS U CITMCKaA HMCIIOJIB30BAHHBIX HCTOYHUKOB.



I'maBa 1 O0mas xapakTepucTUKAa OPa4HOr0 J0r0BOpPa M0 POCCHIICKOMY H

3apy0e:KHOMY 3aKOHOIATEIbCTBY

1.1 O0mas xapakTepucTHKAa OPA4YHOro J0roBOPa Mo POCCUICKOMY U

3apy0e:KHOMY 3aKOHOAATEIbCTBY

[Tonsitue Opaunoro goroBopa mnpsmo 3akperuieHo B Cemeiinom Kopekce
Poccutickoit ®@enepanmm ot 29.12.1995 roma, ompenenstomiee, 4To OpadyHBIM
JIOTOBOPOM IPU3HAETCS COTJIALIEHUE JIML, BCTyNAlOUMX B Opak, WM COIJIallEHUe
CYIIPYT'OB, ONpEIEINAoNee UMYIIECTBEHHbIE MpaBa U O0S3aHHOCTU CYNPYrOB B
6paxe U (HIH) B cTydae ero pactopxerus [1].

HecMoTpst Ha CBOIO KpaTKOCTh, YKa3aHHOE ONpPEIEICHUE BMECTUIIO B celd
JIOCTaTOYHO €MKYIO COCTaBIIAIONIY0. McXons U3 TepMuHa, MOXKHO IIEPBBIM JEJI0M
c/eNlaTh BBIBOJ O TOM, 4TO B OpauHoM JoroBope Poccuiickoii denepaiui MOTyT
ObITh OTPaKEHBI IMpaBa U O0S3aHHOCTH MMEHHO HMMYIIECTBEHHOIO Xapakrepa, a
TAK)K€ 3aTParuBarOT OTHOLIEHUS JIMIIb CAMUX CYIIPYTOB.

CymiecTByeT MHEHUE, YTO OTCYTCTBHE BO3MOKHOCTH OIPEAENATh, HAPSIAY C
VMYILIECTBEHHBIMH,  JONOJHUTEIBHO  JIMYHBIE  HEHUMYIIECTBEHHBIE  IIpaBa
YCTaHOBJIEHO ISl TOTO, YTOOBI B CIIy4ae pacTOp:KeHUsI Opaka U, COOTBETCTBEHHO,
JIOTOBOPA, €r0 YCIOBHS peajbHO ObUIO BHINOJHUTH B MPUHYAUTEIIBHOM MOPSIZIKE.

Bonee Ttoro, Takke Henb3s OTOOpaKkaTh PE3yNbTaThl WHTEIUICKTYaJIbHOM
nesTensHOCTH B GpauHoM porosope []. K mpumepy, He momycKaeTcs yCIOBHE B
OpayHOM JOTOBOpPE O TOM, YTO B Clydyae HAMHCAHUS KHUTU OJHUM W3 CYIpPYTOB,
MpaBO MMEHM MPUHAMICKUT apyromy. Benb, cormacHo cr. 150 I'pakmanckoro
Konekca P® npaBo aBTOpCTBa HEOTUYKIAEMO.

Cormacao touku 3penusi O.H. HuzamueBoii, OpadHblii TOTOBOP SIBIISIETCS

CBOEr0 PpoOJia KOJCKCOM, OINPEICSIONINM OPUANYECKYI0 CyIb0y HMYyIEeCcTBa

' Cemeiinbiit Konexc Poccuiickoit ®emepamun ot 29.12.1995 Ne223-®3 (pex. or 06.02.2020 Nel0-®3) //
Poccuiickas razera". 1996. N 17. Cr. 40.
? PysaxoBa O.A. Cemeiinoe npaBo. YueGuuk. : Jxemo; 2010. C. 82.
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CyNpy’KecKoil Taphbl, KOTOpBI ONpenenseT HX ceMeiiHyro xu3Hb []. OTcroma
3aKJII0YEHUE OPAavyHOIo JI0roBOpa SIBJAETCS CTPEMIIEHHEM CYIPYTOB J0padoTaTh
JEHCTBYIOLIEE 3aKOHOIATEIbCTBO O CEMEWHOM IIpaBe, MOACTPOUB €0 MOJ pealuu
COBMECTHOM M3HU. TaKkKe ero MOKHO pacCMaTpHUBaTh U KaK FAPaHTUIO Pa3BUTHS
OTHOIIIEHUH B OyaymieM, OpadHblid TOTOBOP SIBIIICTCS CBOETO POJIa OMEPEKAIOIITUM
BpPEMSI aKTOM, 3aKJIFOUEHHBIM MEX1y CYIIpyramH.

Bpaunblii 1OroBop MpeacTaBisieT cOO0K MHOKECTBO JOCTOMHCTB, OJJHUM U3
KOTOPBIX SIBJISIETCA IPEJOCTABICHUE BO3MOXHOCTH pa3pelIeHUs CIopa MEXAy
CyllpyramMH €Ile 10 €ro BO3HMKHOBEHHsA. Ero cocraBieHue, yKa3aHHE HA P
YCIIOBHUM, KOTOPBIM CTOPOHBI HAMEPEBAIOTCSA COONIOAATh MO3BOJSET OLICHUBATH
NOTEHUUAIbHBIN OpakK, OLIEHUTh APYTrOK CTOPOHY C TOUKH 3PEHUS Ha1CKHOCTH.

EcTtp MHeHMe, 4yTO OpauHbIi JIOTOBOP YAEP)KUBAET OT pa3Boja, HO H
SBJIIETCS] CBOETO POJia rapaHTUEN JOCTOMHOTO CyIIeCTBOBaHUs mocie Opaka. Benp
NOBBIIIAs CTENEHb OTBETCTBEHHOCTH CYIIPYIOB, IOSBIISIETCS YBEPEHHOCTh B
OyayiieM, NPUXOAUT TMOHUMAHUE, 4YTO TpaBa OyAyT 3alllMIIEHbl Jaxe 0e3
U3MAaTBIBAIOUINX CYJ€OHBIX MPOLIECCOB.

Takum 0Opa3zoM, MOKHO CKa3aTh, YTO OpayHbIi JOTOBOP SIBISIETCS «BEPHBIM
CIIyTOi C€MbW», KOTOPBIM MO3BOJISIET OBbITh YBEPEHHBIM B 3aBTPAIIHEM JHE KAKUM
OBl HEHACTHBIM OH He ObLI. Benp 3akmroueHne Opaka pajaud COCTaBJICHUS OpPavHOTO
JIOTOBOpA HEIOMYCTHUMO W MPETUT CAMUM HOpPMaM MOpaJid, B TaKOM Ccllydae
CTaBUTCSI 1101 COMHEHHE caM MHCTUTYT Opaka U CEMbH B LIEJIOM.

CnenoBaTenbHO, KPaCHOM HUTBHIO MPOCIIEKUBACTCS 3aBUCUMOCTh OpadyHOro
JIOTOBOpa OT caMmoro Opaka, a He HaoOopoT. bpak 6e3 moroBopa CyiecTBOBAThH
MOJKET, HO JJa)K€ 3aKOHO/ATEJIeM OTMEUEHO, 4To 0e3 Opaka JOroBOpP HEBO3MOXKEH.
OTcrofa 1 Ha3BaHUE «OpavHbIA TOTOBOPY.

Opnnako, UMeeTCsl U psAJl BOIIPOCOB, KOTOPBIE 10 CUX MO HE OCTABIISIOT YMbI
yueHbIX. OIMH U3 HUX KacaeTcs OINpeAeseHUs I0PUINYECKON MPUPOAbI OpauHOTO

JOTOBOpA. Ps/1 aBTOPOB CUMTAIOT, UTO 3TO 0C00asi 1OrOBOPEHHOCTh MEXKIY IBYMS

3 .
Huzamuera O.H. [loroBopHoe peryinpoBaHue UMYILIECTBEHHBIX OTHOLICHUI B ceMbe. : Kazanp; 2005. C. 53.
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JUIAMU O Cyap0e WX HMYIIECTBA, a HE TPaXIAaHCKO-TIPABOBOM JOTOBOP
MMYIIECTBEHHOTO XapakTepa [ ].

B noareep:kieHre cka3aHHOMY YKa3bIBalOT HA TO, YTO:

- B KAYE€CTBE CTOPOH BBICTYIIAIOT CYNPYTH, 4 HE UHBIE JIUI[A, YTO y>KE TOBOPHUT O
MHOTOM;

- YCJIOBHME JCUCTBHUSI OpayHOTO JOTOBOpPA TAKXKE OIPEACIICHO, MPEXKIE BCETO,
opaxom. Ilocie ero pacrop:keHusi ACHCTBYET B YCTAHOBJIEHHON 4YacTH, HO JI0
3aKJIIOYEHUS] B MPUHIUIIE HEBO3MOXHO TPUMEHEHHE YCJIOBHM OpadyHOro
JIOTOBOpA. A y4HUTBIBasi, YTO HWHCTUTYT Opaka TMOJHOCTbIO YCTaHOBJIECH
CEMEUHBIM MPAaBOM, TO M OpayHbI JOTOBOP TaKXKe MOJKOHTPOJEH HOpMaM
CEMENHOI0 3aKOHOJATEIIbCTBA;

- B OpayHOM JIOTOBOpE YCTAHOBJIEHO MPABUIIO, KOTOPOE, BEPOATHO,
HEMpUEMJIEMO B JIOTOBOpAaX HMHOTO IUiaHa. Peub uaeTr 00 OTBETCTBEHHOCTHU
CTOpOH. Benp oueHp 4YacTo B  TPaXAAHCKO-TIPABOBBIX  JOTOBOpAX
MPOIHUCHIBAIOTCA  YCIIOBUS, CTaBAIIME OAHY M3 CTOPOH B  KpaWHE
3aTPYAHUTEIIBHOE TOJIOKEHUE, CO3JAIOLINE YCIOBUE JUISI HEBO3MOXKHOCTU
BBITIOJTHEHUS TE€X WJIU UHBIX TpeOoBaHuil. CeMeitHoe MpaBo MpaBuiaM pPhIHKA HE
MOJKOHTPOJIbHO. IMEHHO TTOATOMY HEBO3MOXKHO YIIEMJIEHUE OJTHOU U3 CTOPOH,
JOIyIICHHE  yMAJICHME TIpaB  OJAHOTO M3  CYIPYIOB  MNPUBENET K
HEJICUCTBUTEILHOCTH OpayHOTO JI0rOBOPA.

Hpyras ke KaTeropusi aBTOpoB, HA00OPOT, CKJIOHHA CUUTATh, YTO OpayHBIMA
JIOTOBOP  OTHOCUTCSL K  TPa)XJaHCKO-TIIPABOBbIM  AoroBopaM. (OCHOBHBIM
JIOKa3aTeIbCTBOM 3TOr0 HAaXOAUT CBOE OTpaxeHne B ctaTtbhe 420 ['paxkmaHckoro
Konekca PO®, ycraHaBmmBaromass BO3MOKHOCTh JIBYXCTOPOHHHUX JIOTOBOPOB,
cienok [°]. A JOroBopoM B 3TOM Clydae NPU3HACTCS COTVIALICHHE IBYX HIIH
HECKOJIbKHUX JIWII, HAITPABJICHHBIX HA YCTAHOBJICHUE, U3MEHEHUE WM TTPEKpAICHUE
npaB u 00s3aTenbeTB. OTCIOAA ClIeyeT aHAJIOTHS:

- HAJIMYKE BOJICU3BSBIICHUS JABYX JIUII (B KOHKPETHOM ClIy4ae CyNpyroR);

N JleBymkun A.H., CepebpsxoBa A.A. Cemeitnoe npaBo. Yuebnuk. : Ynl'y ; 2011. C. 155.
® Bparunckuii M., Butpsiackuii B.B. JloroBoproe npaso. : Craryr ; 2011. C. 14.
8



- CTPEMJIEHUE YCTAHOBUTH U YIOPSIOYUTH T€ B3aUMOOTHOUIEHUS, C KOTOPBIMU
OyZeT cBsi3aHa COBMECTHAas >KM3Hb CYNpPYroB, JHOO K€ YCTAaHOBHUTDH IpaBUIIA
IPEKPALIEHUS CBOETO POJia I0TOBOPHBIX 0053aTENIBCTB.

B mnonreepxknenne stux cnoB I1.B. KpameHMHHUKOB 3ameuaer, d4TO,
HECMOTpPsl Ha TO, YTO OpayHbIil JOTOBOP OTHOCUTCS K KATETOPUHU TIPAXKIAHCKO-
IPABOBBIX JOTOBOPOB, @ HE OCOOBIM JOrOBOPOM, 3TO HE JMILAET €ro CBOEH
VHIMBUTyalbHOCTH, 0COOBIX 4epT, XapaKTepHBIX JIMIIb IS Hero [°].

Hcxons W3 BBIIIECKA3aHHOTO, MOXHO C YBEPEHHOCTBIO CKa3aTh, 4YTO
OpauHbIl JOTOBOpP BCE-TAKU SBISETCS TPa)JAaHCKO-IIPABOBBIM JTOTOBOPOM €
0COObIM  CYOBEKTHBIM cocTaBOM. (OTHeceHHEe €ro K OCOObIM  BHJaM
JIOTOBOPEHHOCTU OYAET HECKOJIbKO HENpaBWIbHBIM. BBHIY TOro, 4TO JIOrOBOP
INPUCYLI TOJBKO CYNpyram, AEJAaeT €ro yHHKaJIbHbIM, HO HE BBHIOMBAIOIIUMCS W3
OOIIIUX HOPM TPaXKJIAHCKOTO TpaBa.

bonee Toro, B camom CemeiiHoM Kozekce npsiMo yka3aHO, 4TO I'paKIaHCKO-
IIPaBOBBIE OTHOLLIEHUS MPUMEHSIOTCS B CEMEWHOM MPABOOTHOIIEHUH MOCTOJBKY,
IIOCKOJIBKY HE ITPOTHBOpEYAT CEMEHHOMY CYLIECTBY OTHOIUEHUMN. YYUTBIBasi, 4TO
yCIIOBUSI COOJIIOJIEHUsI TPaXIaHCKUX JOTOBOPOB HE MPOTHUBOPEYAT CEMEUHBIM
OTHOUIEHUSIM, TO UX NPUMEHEHHE BIOJIHE 0OOCHOBAHHO U MPUEMIIEMO.

OpHako B TOT K€ MOMEHT CTOUT OCTAaHOBHUTBCS M Ha OCOOCHHOCTSIX
YKa3aHHOTO JOroBOpPa, €ro OTIIMYUTEIBHBIX OCOOEHHOCTAX OT MHBIX JOTOBOPOB
IPaKJaHCKOIO 3aKOHOIaTEIbCTBA.

VYKka3aHHBIN JOTOBOpP SIBISETCS OECCPOUHBIM, OJJHAKO CAMHUM COTJIallleHuEM
MOJKET OBITh TIpemycMoTpeHo mHoe [']. Tak, HampuMep, MOKHO YCTaHOBHTH, 4TO
CO BpeMEHeM Kakasi JIMOO WHIAMBUAYalbHAsl BEIllb NEPEXOJUT B COBMECTHYIO
COOCTBEHHOCTb, YTO MOXET OBbITh OOYCJIOBJIEHO, AOMYCTUM, OCYIIECTBICHUEM
pEMOHTA IpyruM cynpyrom. Takke MpH >KeJTaHUU MOKHO YCTaHOBUTH U MOPSAOK
HECEHHUs pacxoJ0B 3a IIPOKMBAHUE Ha OIPEACICHHBI IEPUOJ, COCTABUTH

cBOeoOpa3HbIi rpaduK MOraieHus OIIaThl KOMMYHAIIBHBIX YCIYT.

® JleBymkun A.H., CepedpsxoBa A.A. Cemeitnoe npaBo. Yuebnuk. : Yal'y ; 2011. C. 158.
’ Kpamennnnaukos I1.B. Cemeiinoe mpaBo. Yue6nuk. : Ctatyt ; 2015. C. 54.
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Taxxe B OpayHOM JOrOBOpE OroBapHUBaeTCi CyAbOa BCEro MMYIIECTBA, B
TOM 4YHCIIe, ellle He MpuodpeTeHHoro. bomee Toro, 0coOOEHHO MpPUBIEKATEIbHBIM
ABJISIETCS 3aKJIFOUEHUE JOTOBOpA ISl BIAACNIbIEB HEIBUKUMOCTH, T.K. YKa3aHHOE
MMYLIECTBO TOJIBKO JOPOXKAET CO BPEMEHEM, SIBJIAETCS IOUCTHHE JOJITOCPOYHBIM
OOBEKTOM, KOTOPBIM TpPU HEOOXOAMMOW pPACTOPONMHOCTH OyAeT MPUHOCHUTH
PETYJISIPHBIA TOXO/I.

VYuuThiBasg BCE€ TO MHOroo0Opasue, KOTOPOE OKPYX AaeT HAC B MUPE, BIIOJIHE
€CTECTBEHHBIM SIBJIIETCS TO, YTO OOBbIYaU, TPAJAUIIMKM OKA3aJld CBOE SIBHOE BIIMSIHUE
Ha 3aKOHOJATEIBCTBO B CTpaHe. boriee TOro, Takou BOMNPOC, KaK CEMbs, KaXeTcs,
HanOoJiee TOJIBEPKEH BO3JEHCTBUIO YCTOEB, YKOPEHUBIUUXCS B TOW WJIM HHOU
CTpaHe.

Benp eciu B mpoumioM K 3TOMY MNOAXOAWIM, KaK K CBOEOOpazHOMY
TalHCTBY, 4YEMY-TO COKPOBEHHOMY, TO B HAacTOsIIEe BpEMSA HEKOTOPOE
paccMaTpuBalOT MOAOOHOE sIBIEHME, Kak mTamn B nacnopre. OaHako, HECMOTPS
Ha 9TO, 3aKOHOJATEIh HE MOI HE YYWUTHIBATH HACTPOEHUS B TOM WM HHOM
o0IIecCTBE U HE BHECTU T€ OCOOEHHOCTH, KOTOPBIE YKOPEHWINCH B OMPEICIECHHOM
CTpaHe.

Orcroaa pa3nuuusi B CEMENHOM 3aKOHOJIATENIbCTBE TOW WMJIM MHOUW CTpaHBI.
Tem Oonee, yuuTbiBasi, YTO OpayHbIe OTHOIICHHUS BO BCEX CTpaHax IONUIA IO
OOJIBIIEH YaCTH MO CBOEMY OTAEIBbHOMY MYTH, TO OyJ€T HHTEPECHBIM CPABHUTH U
OCMOTPETh T€ 0COOEHHOCTH, KOTOPbIE IPUCYILIH KOHKPETHON CTpaHe.

Tak, cormacHo I'paxaanckoro kojaekca AszepOaiimxanckoit PecnyOmuku ot
28.12.1999 roma Ne779-1Q, Mexmay CTOpOHAMHU TaKKE€ MOXET OBITh 3aKIIOUCH
OpauHbIil JIOTOBOp, COIJIACHO KOTOPOrO ONpelessyiack cyabda HuMYyIIecTBa
CyIpyroB B JaJbHEHIIEM.

CornacHo [I'paxnanckoro konaekca PecrmyOnmmkm Kaszaxcran B rmase «O

Opake», MOMHUMO HWMYIIECTBEHHBIX OTHOIIEHUN MEXIy CaMUMHU CYIpyramu
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IPELYCMOTPEH BapUaHT W OIPEACIICHHUS HMYIIECTBEHHOIO ITOJIOXKEHUS JeTel
cropoH [?].

Takoe oTnnume Ka)xkeTcs MOJOKHUTEIbHBIM ONBITOM, T.K. HECMOTPS Ha TO,
CYNpY)KECKasi >KH3Hb MEXIy CTOPOHAMH MOXET U IpPEeKpaTuiach, OIHAKO
pOIUTENbCKHE  OOS3aHHOCTM HHUKTO HE OTMEHsUI M 3aKpelieHue Ha
3aKOHO/JATEIbHOM YPOBHE BO3MOYKHOCTH OTOOpaX€HHs HMMYLIECTBEHHOIO
MOJIOKEHUS HE TOJIBKO POJIUTENEH, HO U IETEU ABIISIETCS ONPEACIIEHHBIM ILITOCOM.

bonee toro, 3auactyiro B Cylax HAuMHAIOTCS CHOPBI MEXKIY CTOPOHAMH O
TOM, [IOYEMY MATEPHU C PpEOCHKOM OTBOJUTCS OOJIbLIE UMYIIIECTBA, HEXKENU OTILY.

A u3bexaTh MmogoOHOro ¢apca IOCTATOYHO MPOCTO, JTOCTATOYHO JIWIIb
COCTaBUTh OpayHbIi JOrOBOp C YKa3aHUEM, Kakoe MMYIIECTBO OyaeT
NpUHAAJIEKATh pEeOEHKY B CJIydae pacTOpKeHHs Opaka H TOpAIOK €ro
UCITOJIb30BAHUS.

[To cocraBustomeit popme ocoOeHHOCTEN HE HaOMOnaeTcsl, HEOOXOUMBIM
YCIIOBHUEM SIBJISIETCS] HOTapuaibHas (hpopMa B 0053aTeIbHOM MOPSJIKE.

Bpaunslit norosop B PecriyOnmnke Kazaxcran MoxkeT pacpocTpaHsAThCS U Ha
MMYIIIECTBO, KOTOPOTO €Ille HEeT, a OyeT HaXKHUTO B Hepuos 6paka [°].

Buanmo «coceamy peiuiag NepeHsTh OMbIT Y POCCUICKOTO 3aKOHOAATENS U
HE JOIYCTUTh IPOU3BOJIA B CEMEUHBIX OTHOLIEHUSAX JOTOBOPHOIO THIIA.

Ecnu mocMoTpeTh nanbllle Ha BOCTOK, TO CBOM OCOOEHHOCTH HMEET U
Kuraiickas Hapognas PecnyOnuka. bpauHomy n0roBopy HOCBSIIIEH OTAEIbHBIN
3akoH «O Opakey.

Ji1st 1oj00HOTO pojia JOrOBOPOB JOCTATOYHO MPOCTON MUCHbMEHHOU (HOPMBI,
yIIOCTOBEPEHUS KaKUM-I11M00 opraHoM He TpeOyeTcs. OHaKO yCTaHOBJIEHO, YTO B
cllydae HESICHOCTH MOJIO)KEHUH JI0TOBOpa, MPUMEHSIETCS PEKUM COOCTBEHHOCTH

CYNpPYroB B COOTBETCTBUU C JCHCTBYIOIIMM 3aKOHOAATEIbCTBOM. Takum o0pa3zom

® Komexc Pectiyommkn Kazaxcran ot 26.12.2011 Ne 518-IV (pen. or 27.12.2019) «O Opake (cynpyxecTBe) u
cembey». [DmekTponHslit pecype] : URL: https://online.zakon.kz/Document/?doc_id=1006061#p0s=3809;10 (narta
obpamenwns: 30.03.2020). Cr. 39.

® Konexc Pecry6muku Kasaxcram or 26.12.2011 Ne 518-IV (pex. ot 27.12.2019) «O Gpake (cympyxectse) u
cembey». [Dmektponnsrit pecype] : URL: https://online.zakon.kz/Document/?doc_id=1006061#p0os=3809;10 (nara
obpamenus: 30.03.2020). A63. 2 4.1 cT. 41.
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3aKOHOAATENb 3allUTHI CTOPOHBI OT 3J0YNOTPEOJEHUsS CBOMMH IIpaBaMH,
MOCPEJICTBOM TOMBITOK OOMaHHBIM ITyTEM HW3MEHHUTh PEKUM COOCTBEHHOCTH
JIPYroro Cympyra.

Cewmeiinble OTHOLIEHUA B SINOHUM peryaupyroTcs I'paXaaHCKUM KOJEKCOM.

Mexnay cynpyramMud TOYHO TakKe JOIMYCKAaeTCsl 3aKIIo4eHHe OpayHoro
JIOTOBOPA, KOTOPBIM pAacCIpOCTpaHseT CBOE JEHCTBUE HE TOJIbKO B cdepe
TpaXJIaHCKOTO 000pOoTa, HO M 3aTparmBaeT CeMeiHylo cdepy, a HMEHHO
JMYHOCTHBIE OTHOIIEHUS. boliee Toro, paccMOTpeHHIO MOAJIekKaT U BOIIPOCHI Opaka
¥ YCBHIHOBJIGHHS B YACTHOCTH [°]. YUHTHIBas IepeHACENEHHOCTh KOHTHHEHTA
MHOTHE KUTEIU SMOHMM HE CTpPEMSITCS BCTymaTh B Opak, XOTS TOCYyAapCTBOM
MoCJIeTHEE BPEMS U BBEJICHBI HOBBIE MEPOMPHUATHS IO MOOIIPEHUI0 OpayHBIX
OTHOUIIEHHUI Y TTOBBIIICHUIO POXKIAEMOCTH.

CeMeHBIM TPABOOTHOIICHUSIM TOCBSAIIEH W pa3Aen MAThIN ['pakIaHCcKoro
Konekca I'py3un, corimacHO KOTOpoMY OpauHbIN JOTOBOP MOXKET ObITH 3aKIIOUYEH
KaKk 70, TaK W TIOCJ€ perucrpauuu Opaka. YCJIOBUS BO MHOIOM CXOXH C
PoccuiickuM 3aKOHOJATEIIbCTBOM.

Tak, HamMUoO cxoxkee TpeOOBaHME O0SA3aTENbHONM MNHCBMEHHON (OPMBI C
HOTAPUAIBHBIM yJIOCTOBEPEHHEM, a BCTYIUICHUE B CHIy YK€ C MOMEHTA
BCTYIUICHHS B Opak

HenopnenwvHblii nHTEpec BhI3BbIBAaCT ['paxnanckoe Yioxenue ['epmanuun
1900 rona, koTOpoe y>e B TO BpeMs MpeaycMaTpUBaio OpavyHbIi TOTOBOP MEXTY
cynpyramu. KoHeuHO, Helnp3sl HE CKa3aTh, UTO JAHHOE YJIOKEHUE HEOJHOKPATHO
peIaKTUPOBAIOCh, OJHAKO caM (akT TOro, 4To JOKYMEHTy 0OoJjiee Beka, a OH
POJI0JDKAET (PYHKIIMOHMPOBATH HE MOXET HE M3YMJISITh. Tak CYNpyrd BIpaBe
peryJMpoBaTh UMYIIECTBEHHO-TIPABOBBIC OTHOIIEHUS MEXYy COOOM MOCPEICTBOM
OpadyHOro JIOrOBOpa, @ B YACTHOCTU MOJBEPTHYTh W3MEHEHUIO YCTaHOBJICHHBIN
3aKOHOM PEXUM COOCTBEHHOCTH CymnpyroB. Hampumep, ycTaHOBIEHO, YTO CYNIPYTH

MOT'YT OTKa3aTbCA OT BbIpaBHUBAHUSA JOJIC ITPU pa3BOAC.

10 3apyouna H.I1. YactHoe npaBo Anonnu. YueOHoe mocodwue. : Tuxookean. ['oc. Yuus; 2016. C. 60.
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Takum o00Opa3om, MOXKHO CKa3aTb O TOM, YTO OpadyHbId JOTOBOP
MIPECTABISIET COOOM TPaKTAHCKO-TIPABOBOM JOTOBOpP, COAEpX AIIuii B cebe psf
OCOOEHHOCTEM,  KOTOpbIE  TMO3BOJISIIOT  BBIACIWTH €M0 B OTHEJIbHBIM
CaMOCTOSITETIbHBIN JIOTOBOP, @ HE CUUTATh OJHUM U3 IMOJBUJIOB CYIIECTBYIOIIUX.
bosee Toro, B gjoroBope MOryt ObITh yKa3aHbl TOJIbKO UMYILIECTBEHHbIC MpaBa U
00s3aHHOCTH CYIpPYIrOB, XOTS TMpaBWibHee ObUIO OBl CKa3aThb MOPSAOK
MOJIb30BaHUS, BIIAJICHUS U PACTIOPSKEHUSI UMYIIIECTBOM CYIIPYTOB.

Bbonee Toro, mpoBois aHamu3 ¢ 3apyOEKHBIM 3aKOHOJATEIHCTBOM, MOYHO
MPUNTH K BBIBOJY, YTO BO MHOI'OM HOPMbI CEMEITHOTO MTpaBa MePeCeKarOTCs MEXKITY
co00l, yCTaHaBIMBAIOT CXOXKUE MAapaMeTphl U YCJIOBHS OpadyHOro J0roBOpa,
MPEIHOCS CBOU OCOOCHHOCTHM C yYE€TOM CBOEr0 TEPPUTOPHAIBHOTO JEJICHUS U
PACIIOJIOKEHMS, @ TAKXKE POJIM 00bIUAaeB B CUCTEME HOPMATHBHO MPABOBBIX aKTOB

TOW WJIX UHOM CTPaHBI.

1.2 CooTHO1IEHHE OPAYHOTI0 JOr0OBOPAa C HHBIMHU COIJIAIICHUAMHU B CEMEITHOM
npase

Kak yxe ynoMuHanoch, OpauHbIi JOrOBOpP MO CBOEMY COAEPKAHUIO
BBI3BIBAJI HEMAJIO  CIIOPOB B HAy4HOM COOOIIECTBE Ha TEeMy CBOeH
MPUHAJICKHOCTH K TPaXJaHCKO-NPABOBBIM  JOTOBOpaM  HWJIU  OCOOBIM
cornameHusiM. CeMeHbIil KOAEKC MPEeyCMaTpUBAET Psii COMVIAIIEHUH, KOTOpPbIE
MO psay MPU3HAKOB CXOXU C OpauHbIM JOTOBOPOM. B CBSI3UM C 3THUM HEpEAKH
CJIy4au, KOrJa MPOUCXOIUT UX CIUSIHAE B TOHUMAaHUH JIFOJEH.

Bcero cornmamenuii B CeMeiHOM KOJIEKCE HECKOJIBKO, 3TO:

- coruiaieHue o0 ymiare aTuMeHTOB;

- coruiaieHrue 006 UMEeHH peOeHKa;

- COTJIAIIIEHNE O MECTE KUTEIhCTBA PEOCHKA,;

- COTJIALLIEHHE O TMOPANKE OCYIIECTBIEHUS POJIUTEIIBCKUX IIPAB POIUTEIIEM,
MIPOKUBAOIINM OTIEIHHO OT peOeHKa,

- JIOTOBOD O Tiepeaade JAeTeil Ha BOCIIUTAHHUE;
13



- COTJIAIIEHUE O pa3/iesie UMYIIECTBA.

OTHoLIEHMs, KOTOpbIE 3aTParuBalOT AETel, HE OTOOpakaroTcs B OpauHOM
noroBope. To ecTh B OTJIMUUE OT OpadyHOTrO JOTOBOpPA MOIYIUPYIOTCS CUTyalluen
OT TOTO, C K€M OyZET MPOKUBATh PEOCHOK, a TAKKE HE 3aBUCHUT OT CBOEH (hOPMHI,
T.e. HE TpeOyeT HOTApHUAIBHOTO YAOCTOBEpEHHUs. B ciydae HapyIlieHUs Takoro
COTJIAIIICHUS TIOPAOK OyNeT OmpenesThes yke cyaoM. M Hammio HamOomee
CYIIECTBEHHOE OTJIMYME, €ClIu OpadHbIil TOrOBOp HEBO3MOXKEH 0e€3 3aKII0UYCHHS
Opaka, To BOIIPOC OOIICHUs C peOCHKOM HE CBS3aH C 3TUM HHKOMM oOpa3om. Tem
Ooree, Kak yke YIIOMHUHAJIOCh paHee, BOMPOChl HEMMYIIECTBEHHOTO XapakTepa He
MOTYT paccMaTpuBaThCcs OpadHBIM JOTOBOPOM. Tak HE MOXKET CYIIECTBOBATh
yCIIOBUE€ O TOM, 4YTO B CIlly4ae, €CJIM B CEMbE POXKJIACTCd MaJb4YUK, TO UM
BBIOMpAET OTIIE, a €CNIU JeBOYKa, TO MaTh peOcHKA.

Otcroia HanOOJIBIINI WHTEPEC BBI3BIBAIOT COIJIANICHUS WUMYIIECTBEHHOTO
XapakTepa, Takue, KaK COTJIAllleHHWEe O pasjelie MMYIIECTBa M COTJalleHHe 00
yIUIaTe aTMMEHTOB.

Eciu roBopuTh O corjamieHuu MO Ppas3felly COBMECTHO HAXHUTOTO
UMYIIECTBA, TO OHO BO3MOYXHO TOJILKO B OTCYTCTBHE CIIOpa MEKIy CTOPOHAMH H,
YTO JIeJaeT ero CXOXUM C OpayHbIM JIOTOBOPOM, HOTapuaiabHO 3aBepeHo. Ho kak
pa3 TYT MOSBIAETCS Ta 0COOEHHOCTh, KOTOPOM COTJIAIIEHUE O pa3Jielie UMYIIeCTBa
HE MOYKET ITOXBACTAThCS B OTIIMYKE OT OPavHOTO JOTOBOPA.

Peur umer o camoMm wmMmymiecTBe, TouyHee O ero oOwbeme. Tak, mpu
3aKJIFOUEHUH COTJIAIICHUS O pa3Jieie UMYIIECTBA, €CIIA KaKOi TO 0OBEKT He Oyaer
yKa3aH B COTJIAIIEHWH, TO OH OyAET CUYMTATHCS COBMECTHON COOCTBEHHOCTHIO.
bonee Toro, Bce MMYyIIECTBO, KOTOPOE OYIET MOSABISATHCS IOCIE 3aKIIOYCHUS
COTJIAIlICHHsI, Cpa3y K€ CTAHOBUTCS OOIIeH COOCTBEHHOCTBIO, B TO BpeMs, KaKk B
OpayHOM JIOTOBOpPE UMEETCS BO3MOXKHOCTh TIPOINHUCATH CYyAbOY HWMYIIECTBA,
KOTOPOE TOJBKO JOJIKHO BOSHUKHYTh U TIOSIBUTCSI B Oy TyIIIEM.

Camo cornamieHue SBIISETCS aKTOM JIOOPOBOJIBHOTO TMPUMHPEHUS CTOPOH,
MOTIBITKOW OCYIIIECTBUTh pa3lieJieHue OOIIEro HWMYIIECTBA ITUBUIN30BAHHBIM

nyteM. Takoe mpaBo UMEETCS y CYNpyroB B Jt000H MOMeHT BpemeHu. Hanpumep,
14



B Cllydae HaJau4usl 3aJ0/DKCHHOCTH, CyACOHBIE MPUCTaBBI-UCIIOTHUTEIN
oOpalaroTcss B CyJ 3a pa3/eIeHHEeM HMYIIECTBA CYNPYIOB C IIEJIbIO BBISBICHUS
COBMECTHOT'O UMYIIIECTBA CYNIPYTOB M OOpallleHHIO B3bICKaHUs Ha ero 4actb. bosee
TOTO, Ha TPAKTHUKE PACIPOCTPAHEHBI CIydad, KOTJa B CIydae YK€ U3BIATHS TOTO
K€ TPAHCIIOPTHOTO CPEJICTBA CIIY>)KOOM CyJeOHBIX MPUCTABOB, CYNPYT OOpalaercs
B CyJ C YKa3aHUEM, YTO COTJIACHO COIJIAIICHUIO O pa3fesie UMYIIECTBA MEXIY
CylpyraMi €My TPUHAJICKUT YacTh aBTOMOOWIS W OOparieHue B3BICKAHUS
BO3MOYKHO TOJIBKO Ha MOJIOBUHY, & HE HA BECh OOBEKT IICIIUKOM.

[ToaTomy B cimyyae KOrja OJIMH U3 CYHNpPYTroB 3HAET, YTO y APYTroi MpoOIeMbl
C KpEOUTOPCKOW 3aJ0JDKEHHOCTBIO, COIJIAIIEHUWE O pasleie COBMECTHOMN
COOCTBEHHOCTHU SIBJISIETCS OTJIMYHBIM BAapUAHTOM JUJIsl TOTO, YTOObI 00€30MMaCHUTh
ceOs W JeTed OT JONTHX CyACOHBIX THKO TO BBIICHCHHIO IPUHAIICKHOCTH
UMYIIECTBA.

Y4uuThiBas U30KEHHOE, MOKHO COTJIACUTHCS C MHEHHEM, UYTO COTJIAIICHHE
0 pa3felieHud UMYIIIECTBa CYNPYTOB SBISETCS OTPOCTKOM OpayHOTO AOTOBOPA, T.K.
HECMOTpSI Ha SIBHYIO CXOXECTh, COIJIAIIEHWE BCE-TAKU YCTYMaeT IO CBOEMY
o0bemMy OpauHOMy IOTOBOpY. EcTecTBeHHO, MpaBO BHIOOpA CTOUT 3a CaMHUMH
CyNpyramM, OJHAaKO B CJIy4ae €CIHd HEOOXOIUMO pa3AeUTh HMYIIECTBO, TO
HauOoJiee yI0OHBIM BapuaHTOM OyaeT OpauyHbIil IOTOBOP B CHUJy TOTO, YTO IMPHU
MOSIBJICHUW HOBOTO HMYIIIECTBA HE TPeOyeTCsl KaKIbI pa3 COCTaBJISATH HOBOE
COTJIAIIICHHE M 3aBEpPSATh €ro y HOTapuyca, JOCTaTOYHO OJWH pPa3 TPaMOTHO
COCTaBUTH JAOTOBOP.

B Toxe BpeMs Henb3sl He 00paTUTh BHUMAHUE Ha TO, YTO COTJIAIICHUE OyIeT
ABJISIThCS MEHBIIEH 3alUTOW NpaB CTOPOH, T.K. B HOpMax CeMerHOro Kojaekca
OTCYTCTBYIOT yKa3aHHS Ha COPa3MEpPHOCTh WJIM HEAOIYIICHHE YIIIEMJICHHS TIPaB
OJIHOM U3 CTOPOH.

NubivMu crioBaMu, eciii OpadyHblid TOTOBOP pacCUMTAH HA YBa)XKCHHE TMpaBa U
cBO0OO/ CyNMpyroB, TO COTJAIICHHWE O pa3/elie MMYIIECTBA MOXKET HOCHUTH MPSMO
TaKW BapBapCKuil xapakrep. XOTsA, KaK YTBEPKIAAIOT aBTOPHI, 11€7b COTJIAIICHHS O

pas3aciic UMymeCcTBa MMEHHO B CaMOM pa3JiCi€c UMYIICCTBA, 4 HC YCTAaHOBJICHHUU
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mpaBa TOJIb30BaHUS, Kak B OpayHOM J0roBOpe. Bemp 3adactyio 3akirodeHue
OpadyHOro JO0TrOBOpa TOBOPUT TOJIBKO O Hayaje camMoro Opaka, YCTaHOBJICHUU
IPaHUIl B CIy4ae UX HEOOXOAMMOCTH JJIsl TApMOHUYHOIO COCYIIECTBOBAHMUS, B TO
BpEMs, KaK COIJIAIEHUE O pPa3zelie MMYIIECTBA 3aKJII0YaeTcs, KOrjaa BOIPOC O
NPOJOJDKEHUH Opaka HE COCTOMT, CEMbsi OTCYTCTBYET, TpeOyeTcsi pa3lieluTh
UMYIIECTBO MEXKY JIByMsI COBEPIIICHHO YY>KUMH JIFOJIbMH.

Kacascp mocieqHux AByX CIIOB, CTOMT CKa3aTh U MPO OCOOBIN CyObEKTHBIN
COCTaB OTJMYAIOUIMI corjamieHue oT goroBopa. [lpu 3aximoueHun OpavyHOTO
JIOTOBOpa CyNpyry Kak TAKOBBIMU MOTYT €I1I€ HE SIBJIATHCS, BeJlb OpayHbIil 1OTOBOP
MOXET OBITh 3aKJIOUEH /10 BCTYIUICHMS Tpak/aH B Opak. CoriamieHue o pasjele
MMYIIECTBA B 3TOM CJIy4yae €lle HE MOXET CylecTBOBaTh. OJHAKO BO3MOXHO U
oOpatHoe. Tak, mpu pacTopKeHUU Opaka, CTOPOHBI YK€ TOXKE HE SBISIOTCSA
Cylpyramu, OJHAKO €CJId OpayHbIil JOrOBOp B TakOM Ciy4ae B MPUHIIMIIE
HEBO3MOJKEH, TO COIVIAIICHUIO O pa3/IeNieHWd HMYIIECTBAa OBIBIIMX CYIpPYTroOB
BIIOJIHE UMEET MECTO OBbITh.

OTcro/1a MOXHO TOBOPUTH O TOM, YTO CaMO IO cebe coramieHue u OpayHbIi
JIOTOBOp SIBIISIOTCSL PA3HOIUIAHOBBIME [']. DTO OOBACHAETCA TEM, YTO YCIIOBHSA
OpaHOro J0roBOpa SIBJSIOTCS MEPCIEKTUBHBIMU K CEMEUHBIM OTHOIIEHUSIM B TO
BpeMsl, KaK COIJIAllleHUEe O pa3leiCHU HMYIIECTBA CYIPYroB TOBOPUT O
roTOBALIEMCA OpaKopa3BOAHOM IpOILIECCe.

OTnenpHO MOXHO  OTMETHTh  BONPOC, KacCaloIIMICAd  yBEAOMIICHUS
KPEIUTOPOB O 3aKJIFOUYCHUU, U3MEHEHUU, PACTOPKEHUH OpayHOro JoroBopa. Tak
CYNpYT, 3aKJIIOUUBIINN OpayHbIi JOTOBOP 00513aH YBEIOMUTH CBOETO KPEaUTOpa O
TaKOM JICUCTBUH, T.K. B MHOM CJIy4ae HOPMbI OpavyHOTO JOTOBOPA MPUMEHSTHCS HE
OYIyT, IMYLIECTBO OYIET CUMTATHCS COBMECTHOMN cOOCTBEHHOCTHIO [°]. CunTaem
TaKyr TIO3UIMI0 BEPHOM M HEOOXOJUMOW TMpPH 3aKIIOUEHHH COTJIAIICHUsI O
paszielieHnu uMyIiecTBa. B mHOM ciiydae BO3MOKHO 3JI0YMOTPEOJICHUS] IPABOM U

yILIEMJIEHUE KPEIUTOPOB.

" Jleymkuu A H., Cepe6psikoBa A.A. Cemeiinoe mpaso. YueGuuk. : Yul'y ; 2011. C. 162.
12 Cemeitnpiit Komekc Poccuiickoit ®enepamuu ot 29.12.1995 Ne223-®3 (pen. ot 06.02.2020 Nel(0-®3) //
Poccuiickas razera". 1996. N 17. 4. 1 cr. 46.
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CpaBHHBas coTJlanieHUe W OpayHbIi JTOTOBOP CTAHOBUTCS OYEBUIAHBIM, YTO
COTJIALIEHUE TIPECIeNyeT 1eJib pa3/IeICHUs] UMYIIECTBA CYNPYroB, B TO BpeMsl, KaK
OpayHbIil JOTOBOp BKIIIOYAET B ceOsl KyJda OOJbIIMNA CHEKTP BO3MOKHOCTEH. B
CBSI3U C OTU MCIHOJIB30BaTh OpayHbIl JOTOBOP  TOJIBKO [JIsi  pa3ieiieHUs
COBMECTHOM COOCTBEHHOCTM HEpPAa3yMHO W OrpaHuyYeHHO. Eciii ke CTOpOHBI,
3aKJIIOYMB OpavHbIi JIOTOBOP, BBISCHSAT, YTO TPeOyeTcsl M3MEHUTh €ro yClIOBUS B
YaCTH Pa3/eNICHUs] UMYIIECTBA, TO JOCTATOYHO Oy/IET JUIIh BHECTH U3MCHCHHS B
caM JIOTOBOp, 3aKJIIOYCHHE COIVIAIICHUS O PA3ACICHUM HMMYIIECTBA B JAHHOM
ciydae TpeboBaTh HE OyaeT.

CrnenyroluM HJET CpPaBHEHHE COIJIAllICHUE O BBHIILJIATE QJIUMEHTOB U
OpayHOro J0roBopa. 3aKOHOJATEJIEM MPEIyCMOTPEHO JBa BapHaHTa OILUIATHI
QJTMMEHTOB, JIOOPOBOJIBHBIA TMOCPEICTBOM COTJIAIICHUS W TMPUHYAUTEIbHBIN,
KOTOPBIN JIEWCTBYET HA OCHOBAHMM PEIICHUS cyaa. B cBsizu ¢ OOIBINONH Orjackoi
HU JIJISl KOTO HE CEKPET, TO AJIMMEHTHI SBJISIFOTCSI TOJIOBHOM 00JIbIO BCEX cynei 0e3
uckimoueHusd. HemocrtarouHoe moHUMaHuE HEOOXOIUMOCTH COJECPKaHHS CBOETO
pebeHKka Jaxke B Cly4yae OTCYTCTBHUS OTHOIIEHUH C OBIBIIMM CYHpPYrOM CO3/A0T
KpaeyroJibHbI KaMeHb MEXIy OBIBIIMMHU CYNpPyraMd M OpraHaMH FOCTHUIUU.
[IpunynuTenpHble MEPbI B BHJE B3bICKAHWUM, OIPAHWYEHUM, COCTABICHUEM
aAMUHUCTPATUBHBIX ITPOTOKOJIOB, & TAKKE YrOJIOBHAsI OTBETCTBEHHOCTh HE BCEra
OKa3bIBAIOT JIOCTATOYHOE BIMSHUE HA HEPAIUBOTO HEIJIATEbIIMKA aJTUMEHTOB.

OpnHako BBUIY TOTO, YTO HE BCE, KTO MPU HAIIMYUU JIETEN pacTtopraer Opax,
rOTOBBI OTKa3aTbCs OT CBOEro pedeHka. ECTh JIou, KOTOpble TOTOBBI MCIIPaBHO
COJIepKaTh U aKTUBHO y4aCTBOBATh B €ro *u3HU. Ha 3TOT ciydail 3akoHOaTeneM
MPEI0CTaBIeHa BOZMOXXHOCTH 3aKJIFOUECHHSI COTJIANIEHUS 00 yIiaTe aliMEHTOB.

Tak, corynamenue 00 yIulaTe aJIUMEHTOB  TPEJACTaBIseT  CcOOOM
0053aTEIHLCTBO MEXKTY JIUIIOM, OOSI3aHHBIM YIUIAYUBATh AJIMMEHTHI U TIOJTydaTesieM,
1100 B cydyae HEJEECIOCOOHOCTH, €ro MPEACTaBUTEINIO.

Takoe cornamienue o0s3aTENbHO IOJKHO OBITh B NMHUCbMEHHOW (opme u
HOTapUaIILHO 3aBepeHo. boiee Toro, cornamenne o0 orjiaTe aTUMEHTOB SIBIISIETCS

HUCIIOJJTHUTCIBbHBIM OOKYMCHTOM HW B ClIyda€ Cro HapyHICHUA MOXKCT OBITH
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MPEABSBICHO B OTACIICHHE CIIYXKObI CyIeOHBIX MPUCTABOB. bpadHblii JTOTOBOP
CHayajga HEOOXOAMMO MPENOCTaBUTh B CyJ C yKa3aHHEM, KaKyl0 KOHKPETHYIO
CYMMY HEJOMNOJYYUJI OJMH U3 CYNPYTOB, U B3bICKAHWE B TAaKOM cliydyae OyjeT
IPOUCXOJUTh B CyJ€OHOM MOPSAKE IMOCPEICTBOM BBIIAYM HMCIHOJHUTEIBHOTO
JIOKYMEHTA, T.K. OpauHbIi JOTOBOP TAKOBBIM HE SIBJISIETCA.

Ho, HecMOTpss Ha TO, YTO YCIIOBHS M NOPSIAOK OIUIATHI aJIUMEHTOB MOTYT
OBITh OTOOpaKEHBI W B OpayHOM JOTOBOPE, CTOWT BBIACIUTH OCOOCHHOCTH,
KOTOPBIE OTINYAIOT COrJIAllIEHUE AOTOBOP APYT OT Apyra.

Tak mpaBo Ha 3aKJIIOYEHUE COTJIANIEHUs 00 yIIaTe alMMEHTOB MMEIOT Kak
JEUCTBYIOIME, TaK U OBbIBIIME CYNpyrd, B TO BpeMs Kak OpayHbI J1OTOBOP
OBIBILIME CYNPYTH COCTAaBUTh B MPHUHIUIIEC HE MOTYT.

bosee TOro, OCHOBHOM LEBIO COTJIAIICHHS O BBIIUIATE AJIMMEHTOB SIBJISIETCS
MaTepHuabHas MOJep>KKa Cylpyra, KOTOPhIM ciabee B SIKOHOMUYECKOM IIJIaHE, B
TO BpeMs Kak OpadHbld JOrOBOp TMOJApPa3yMeBaeT co0O0Ml CTUMYJIUPOBAHHUE,
CBOEOOPA3HYI0 KOMITCHCAITNIO CEMEHHOM KI3HN [~].

KonkperHee, B OpayHOM JIOrOBOpPE MOXET OINPEACIATHCA MOPSIOK
pacnpeneneHus 10X00B CYIPYroB, T.e. KaKyl0 4acTh 3apabO0THOM IJIaThl CIEAyEeT
OTHOCHUTb K COBECTHOM COOCTBEHHOCTH CYNPYIOB, KaKyI0 K JUYHOU, KAKOW BKJIAJ B
Oanke OyJeT MpUHAIIEkKATh CEMbE B 1I€JIOM, a KAKOW TOJILKO OJHOMY U3 CYIIPYTOB,
HaIpumep.

bonee Toro, OpauHblii AOTOBOp TMO3BOJSET BKIIOYATh B CEOS TMOPSIOK
BEJICHUS PAcXo/0B, a HMEHHO Kakas 4acTh OyJeT pacxoJ0BaThCs Ha 0OecIeueHue
€101, OAEXKNOW, Kakas Ha Pa3BJICUYCHUS U NOJITOCPOYHBIE MOKYINKU. Tak, maxe
BO3MO>HO NIPEAYCMOTPETh pa3Mep «KapMaHHBIX PACXOJ0B» KaXXJI0ro U3 CyNpyron
C LENbI0 aKKyMYyJUPOBaHUS OCHOBHOW CYMMBI B KPYI'y CEMbH, a OCTaBIIHECS
CYMMBI pacipeieisiTh 0 CBOEMY YCMOTPEHUIO.

OpmHako CTOWT CKa3aTh M MPO TO, YTO COTJIANIEHUE OO OIJiaTe aJIMMEHTOB
uMeeT 0oJiee pacpoCTpaHEHHOE MPAKTUYECKOE MPUMEHEHHE, T.K. B TOM Cllydae

perraeTcsi BOMpPOC O COJAEp>KaHWU HECOBEPIICHHOJICTHUX JeTel, Kak Hauboiiee

B Jlepymkun A.H., CepebpsikoBa A.A. CemeiiHoe npaBo. YueGuuk. : Yal'y ; 2011. C. 160.
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HE3alUIIEHHON KaTeropuu rpaxjaad. bomnee Toro, OpayHblii JOroBop HeceT B cebde
BOJIIO JOOPOBOJIBHOCTH, OTKPBITOCTH K JAMAJOry, B TO BpeMsl, KaK COTJIAllICHUE
3a4acTyl0 ObIBAaCT BBIHYKJICHHOW Mepoil. Jlaxe camMu HOpPMBI, yCTaHABIMBAOIINE
OIJIaTy QJIMMEHTOB JIOCTATOYHO TPeOOBATEIbHBI K IJIATEIBIIHKY.

OnmHO TO, YTO pa3Mep BHITUIATHI HE MOXKET OBITh HUXKE TOTO, YTO MOJIAraioch
6bI 1O pe3ylbTaTaM cyneOHoro pasduparenbcrsa [']. Jlaxke To, 4TO AIMMEHTHI
JOJKHBI TIOCTOSIHHO HMHJAEKCHPOBAThCSI TOBOPUT O MHOTOM. B 3Tom 1utane
OpauHbIil 1oroBop Oosiee ya00eH JIs CTOpOHbI-TUIaTenbiuuka. C Apyroil CTopoHbl
pedb HIET O JeTAX M TOATOMY KaKeTCS JIOTHYHBIM >KeJlaHWE 3aKOHOJATels
Y)KE€CTOUUTH TMOPSAIOK OIIaThl AIMMEHTHBIX TIATEXKEH.

B Opaunom noroBope mpeaycMOTpEHa BO3MOXKHOCTb OIPENEICHUS OIIaThl
MaTepUaIbHOW TOIJCPKKHU CYNpyra, JaXe B cllydae Korja Takol Opak Oyner
pacToprHyT. XOTd HE€ 00s3aTelbHO, IO CYTH, pacTop)KeHue Opaka s
OIIpe/IeNICHUs BIILIAT CYIPYTY, OIUIAThl MOT'YT IPOU3BOJUTHCS C YYETOM TOTO, UTO
CyIIpyra HaxOJHUTCS B JIEKPETHOM OTITyCKE, JIMOO HE OCYIIECTBISIET TPYIOBYIO
JESITEIbHOCTD B CBSI3U C BOCIIUTAHUEM PEOCHKA.

Takum 00pa3oM MOKHO C YBEpEHHOCTBIO CKa3aTh, YTO OpayHBIN JTOTOBOP U
coryiamieHue o0 orulate ajluMEHTOB MPEJCTaBISIOT COO0OM JBa Pa3IMYHBIX
JIOKYMEHTA, 3aKJII0YaeMbIX CYIpyraMH, OJIHAKO HEJb3sl HE YIOMSHYTh O TOM, YTO
Hanbosiee MpUBIIEKATEIBLHBIM JJISl TIOTyYaTelsi aIMMEHTOB BEPOSITHEE BCero Oyner
BEC-TaKM COIJIallleHHWe 00 oIulaTe ajJuMEHTOB [0 TPUYMHE  OOJIbIIeH
3alUIIEHHOCTH U PEerjiaMEHTUPOBAHHOCTU 3aKoHojaTeneM. KoHeuHo, XOTenoch
Obl, 4YTOOBl B TMpPAKTUKE MNPUMEHSUIUCh BCE-TAKM COrJAIIeHHs 00 yIjaTe
aJIMMEHTOB, @ HE WCIOJIHUTENIbHbIE JOKYMEHThl Ha OCHOBAaHUHU CYyJIEOHBIX
pelieHni, HO JyMaeTcsl, CO BpEMEHEM JI0 YMOB TPa)XIaH JOUIET MBICTh O TOM, YTO
nojJepKka pebeHKa TMyCTh W COBMECTHO HE TMPOKUBAIONIETO  SIBISETCS

HCO6XOI{I/IMBIM IMponcCCOM €ro Conuain3al U Pa3sBUTHUA B I(EU'IBHGﬁHIGM.

1% Cemeitnpiit Komekc Poccuiickoit @enepamuu ot 29.12.1995 Ne223-®3 (pex. ot 06.02.2020 Nel(0-D3) //
Poccuiickas rasera". 1996. N 17. 4.2 cr. 103.
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I'maBa 2 CTOpoHBI M coJep:kaHue OPAYHOIO I0T0BOPA

2.1 CTtopoHbI OpavHOro A0roBOpPa MO POCCUIICKOMY U 3apy0e:KHOMY
3aKOHOJATEJIbCTBY

Kak yxe ynmomuHanaoch panee, OpauHblil JOTOBOpP XapaKTEPU3YETCsl 0COOBIM
CYOBEKTHBIM COCTaBOM. B 4acTHOCTH, Tako¥l JOrOBOp 3aKII0YaeTCs JIUOO JIUIaMH,
KOTOpbIE HaMEpeHbl BCTYMUTh B Opak, JMOO JUIIaMHU, KOTOpbIE YK€ HAa MOMEHT
COCTABJICHHSI IOTOBOPA COCTOSIT B HEM.

JInna, Opak MeXJy KOTOPBIMH PacTOPTHYT, 3aKIOYUTh OpadHbIi TOTOBOD,
€CTECTBEHHO, HE MOryT. OHO M MOHATHO, OpauHbIl JOTOBOP IMO3BOJISIET JIMLAM
ONPEJENIUTh UMYIIECTBEHHBIE TIPaBa U O0S3aHHOCTU CTOPOH, a HE PA3HENIUTh YXKe
CyIIeCTBYIOIIEE mocie ero pactopskerus []. JUIs TaHHBIX MEPONPHSTHH SBHBIM
crlaceHHeM OyJIeT COrJIalleHue O pa3Jiesie COBMECTHO HAXKUTOTO UMYIIECTBA.

Opnako cyObeKTamMu MPaBOOTHOLIEHUH JOIYCKAE€TCsl HE TOJIBKO CYNPYTH,
HO U JIMLa, O0JbllIe HE cocTosMe B Opake. /laHHas oroBopka BIOJIHE OOBSICHUMA,
BEllb [0 3aKJIIOYEeHHs] Opaka JOroBOp B MPUHLHUIIE HE JEUCTBYET M OTCIOJa
CyOBEKTOM MPAaBOOTHOLIEHUS OYEHb MpOOJEMAaTUYHO Ha3BaTh JIMI, TOJBKO
3aKJTIOYMBIINX JIOTOBOP, @ BOT Ha OBIBIIUX CYNPYTOB MpaBuiia OpayHOro J0roBopa
JEUCTBYIOT B TOM K€ 00bEME U MPEJENax, YTO U Ha «JECHCTBYIOLIUX CYIIPYTOBY.

Ha npakTtuke nmeeT MecTo ObITh MHEHHUE O TOM, YTO JIUI[A MOTYT CUUTATHCS
BCTYIAIOIMMHU B Opak TOJBKO TOTJa, KOTr/a Mmojainy 3asBjaeHue B opransl 3AICa.
bonee TOro, mnpu HOTaApUAIBHOM YyJIOCTOBEPEHHH OpayHOro JIOroBOpa,
HOTapUyCaMu 3a4acTyl0 TpoBepsieTcs caM (akT TMojadyu 3asBJICHUS B
COOTBETCTBYIOIIMI OpPTaH.

JlanHoe moBefieHrEe OOBSICHSIETCS TEM, YTO HEKOPPEKTHO TOJIKYETCS HOpMa

TpeThell raBbl CeMeHHOro KoJeKca, paccMaTpHBaloias MoJOKeHus o Opake. B

15
WNmrommaa M.H., Yamxkoa C.FO. OcobeHHOCTH O0TOBOPHBIX (opM pasnena oOIIero MMYIIECTBa CYNPYyroB
NpeANpUHUMATENbCKOTO Ha3HaueHus // 3akoHbl Poccu: omnbit, aHamu3, npaktuka. 2010. Ne 3. C. 27.
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YaCTHOCTH OpauHbIi JOTOBOP CPAaBHUBAIOT C TMPEABAPUTEIBHBIM JOTOBOPOM,
YCTaHOBJICHHBIN I'PaXXJaHCKUM 3aKOHOIaTEIbCTBOM.

OpHako paxke M3 CaMOIO ONPEIEICHUS IIPEABAPUTEIBHOIO JO0T0BOPA
YCMAaTPUBAIOTCA pA3NU4YUsl ¢ OpadyHbIM JIOTOBOpOM. Tak OpayHbli JTOTOBOP
3aKJIIOYAETCsl Ha TMPHUHIMIE JOOPOBOJIBHOCTH COIVIALIEHMS, B TO BpeMs, KaK B
IIPEIBAPUTEIIEHOM YCTAHOBIIEHBI CPOKHM IS 3aKJIFOYEHHS OCHOBHOI'O JOIOBOpA.
Kakast peup MOXET UATH O JOOPOBOJBHOCTH, €CIH CTOPOHBI OYyIyT OOs3aHbBI
3aKJIIOUUTH JIOTOBOP, @ B CIIy4ae HECOrjacHs MOTYT OBIThb MOHYKIEHBbI K 3TOMY
MOCPEACTBOM CyaeOHON ropucaukumu. Cama wujges O TOM, UYTO 3aKJIIOUEHHUE
OpayHOro AOroBOpa € JIMLOM, C KOTOPBIM HE cOOMpaelibcsl BCTynaThb B Opak B
OnuoKaiiiiee BpeMsl, Cd{MTAE€TCsl HEMPAaBUIbHBIM, BbI3bIBAET HEJJOYMEHHE.

K ToMy ’xe MHEHHE O TOM, 4YTO 3aK/IIOYEHHE JOrOBOpa JULAMHU, HE
NOJIaBIIMMHU 3as1BJIEHUE HA BCTYIUICHUE B OpaK, MOPOXKAAeT HUUYTOXKHYIO CIEJIKY Ha
OCHOBAaHUHM HENPAaBUIBHOTO CYOBEKTHOTO COCTaBa, $BHO IPOTUBOPEUYUT
neficTByIOIEMY 3aKoHOAATenbCTBY ['°]. BpauHkIil JOroBOp He MPHOOPETAET CTATYC
HUYTOXKHOM CHEJIKH IIPU €0 3aKI0YEHUH JIMIAMHU, KOTOPBIE HE NTOAJIN 3asIBJICHUE
B opransl 3AI'Ca, OH B IpHHIMIIE HEIPUMEHUM B TAHHOM KOHKPETHOM CITy4ae.

OpHako Takol MOAXOJA Ka)KETCSd HEBEPHbIM MO MPUYMHE TOro, 4YTO B
CeMeHOM KOJIEKCE OTCYTCTBYET yKa3aHHUE Ha CpPOKH, T.€. IEpPUOJ, B TECUYECHUU
KOTOPOTO CTOPOHBI O0s3aHBbl 3aKJIIOUYUTh OpaKk MpU COCTABICHUU OpayHOro
JoroBopa He ompezaeneH. Takum oOpa3oM, MOIy4aeTcs, YTO 3aBUCUMOCTb MEXIY
N0/1aYeii 3asiBJICHUS U 3aKJIFOYEHUEM JIOTOBOPA OTCYTCTBYET.

CnenoBatenbHO, 0oJiee MPAaBWIbHBIM ObUIO ObI TOBOPUTH O TOM, YTO IJIsi
TOTO, YTOOBI OBITH CTOPOHOW OpayHOro JOrOoBOpa HE oO0sA3aTeNbHA TMOJaya
3asiBJICHUS], B KOHKPETHOM CIIy4ae OJJHOTO YKE€JIaHWsl BCTYMUTh B Opak JOCTATOYHO,
T.K. OpayHbIil TOrOBOP BCE PaBHO HE HAYMHAET JEUCTBOBAThH C MOMEHTa TOJIHKO
nonayn  3asgBieHus. Cumrtaem, uro TpebOBaThb OT JIMI[, >KEJAIOUINX

3aperucTpUpoOBaTh OpavHbIi JOTOBOP, oOpamaTees B opranbl 3AI'Ca usnuiinee u

'® Kpamennuunkos I1.B. Cemeitnoe npaso. Yue6uux. : Cratyr ; 2015. C. 53.
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Hapyllawolee NOPUHIUI CBOOOABI JOTOBOpPA, YCTAHOBJIEHHBIM TI'pPakKJaHCKUM
3aKOHOIATEILCTBOM.

VYkazaHHO€ BBICKa3bIBaHHUE OOYCIIOBJIICHO TEM, UYTO HOPHIAHYECKYIO CHIY
JIOTOBOP TMOJIYYHUT TOJIBKO B Clydae BCTYIUIEHUS B OpaK CTOPOH, B UHOM CJIy4ae €ro
YCIIOBUSI TPOCTO HENMpUMEHUMBI. bojiee TOro, 3akiaroueHHEe caMoro OpayvyHOIo
JIOTOBOpa 0e3 BCTYIUICHHS B Opak HE JIMIIAET €ro cTaTyca «IOPUIUYECKOTO HYJIS
[17]. Orcrona B ciyyae, €ciy 10 UToraM, Opak Tak M He OyAeT 3aKJIIYeH, TO U
OpayHbBIi JOTOBOP TaK HOPUAMYECKOIO CTaTyca U HE MPUOOPETET.

Bonee Toro, kaxercs BEpHBIM, UYTO CTOPOHOM OpayHOro JIOroBOpa MOTYT
OBITH JIUIIA, KOTOpHIE €IlI€ HE BCTYMWUIW B HEro, Oojee Toro, Jaxe He MoJain
COOTBETCTBYIOIIEE 3asBJICHUE B PETUCTPUPYIOIIUI OpTaH.

DTO0 00YCIIOBJIEHO TEM, YTO Opak SIBISETCS CEPhE3HBIM PEIICHUEM MEXKY
JBYMsI JIIOABMHA W OHO TMPUHHUMAETCA B PE3yJbTAaTe€ JIOCTAaTOYHO JIUTEIBHOIO
BpeMeHH. CTIIOHTaHHOCTh B JaHHOM cllydae OyJeT TOJIbKO H3JIMIIHEH W OJHOTO
Kkpurtepus nojnadu 3assieHus B 3AI'C HemocTaTo4uHO.

K ToMy e, aBTOpBI CIpaBeJIMBO IOJMEYAIOT, YTO B OTJIWYHUE OT BCEX
OCTQJIbHBIX TPaKIAHCKO-TIPABOBLIX JOTOBOPOB, OpayHbINl JIOrOBOp OCOOCHEH U
TEM, YTO CTOPOHAMH MOTYT OBITh TOJBKO MY>KUMHA U JKEHIIUHA.

DTa 0cOOEHHOCTh BO3HHMKIIA B CBSI3M C TOJIKOBaHMEM cTaThu 12 CeMeiHOro
KOJIeKCa, KOTOpasl yCTaHaBJIMBAeT, 4TO JUIS 3aKJIIOYEHUsS Opaka HEe0O0XO0IMMO
COTJIACUE MY>KYUHBI U JKCHIIUHBI [18]. T.e. 3aKyII0YEHUE JOTOBOPA MEXIY JULIAMU
OJHOTO I10JIa HEeBO3MOXKHO. bojiee Toro, T.K. Ha HACTOSIIMI MOMEHT OJIHOIIOJIBIC
Opaku 3ampenieHbl, TO W CMbICJIAa 3aKIIOYEHUS MEXIy CTOpPOHAMH OpavyHOro
JIOTOBOPA HET IO NMPUYUHE €r0 HEACHCTBUTEILHOCTH B JaIbHEUIIIEM.

B aToM mmaHe 3apyOekHOE 3aKOHOIATENIBCTBO HACT IO MHOMY NyTH. B
CBSI3U C TE€M, YTO B psijie CTpaH MPUCYTCTBYIOT TaK Ha3bIBAEMbIC «IIAPTHEPCKHUE

Opaku», TO 3aKJIIOUYCHHE OpavyHOTO JOTOBOPA MEXAY ABYMS MY>KUMHAMH, JIHOO

' Kpamennuuuxos I1.B. Cemeittoe npaso. Yue6uux. : Cratyrt ; 2015. C. 52.
'8 Mbickun A.B. Bpaunslii 1oroBop B cucteMe poccuiickoro yacTHoro npasa. M. : Craryr ; 2012. C. 61.
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KEHIIMHAMU HE SIBISETCS YE€M-TO OCOOEHHBIM, B HACTOSIIIMA MOMEHT JIaHHBIC
NEHCTBUS CTaIu OOBIIEHHOCTHIO B FOPUANUECKOMN MPAKTHKE.

OTaenbHO CTOMT PAaCKpbITH BONPOC O BO3pacTe JIML, 3aAKIHOYAKOLIUX
Opaunslii 1orosop. IIpaBuiio 0 BO3pacTte OTCYTCTBYET B CTaThAX, MOCBSIIECHHBIX
caMOMy OpayHOMY JIOTOBOpPY, B CBSI3U C YEM, MPAKTUKA OTTAJIKUBAETCS OT CTaTeH,
Kacaromuxcst camoro oOpaka. Tak, cormacHo crathe 13 CemeillHOro kojaekca Ha
tepputopun Poccuiickoit deneparuu ycTaHOBIEH BO3PACT JJI BCTYIUICHUS B Opak
18 ner.

Cornacho 3akony «O 6pake» ABctpanuu 1961 roaa, Bo3pacTt Opauyrommxcs
JIOJKEH OBITh HE MeHee 18 jeT, 0JHaKko Mpu 0OpalleHuu B CyJl, TAKOW BO3PACTHOM
TIOPOT MOXET OBITh CHIDKEH 110 16 et [*].

OtaenbHO X0TENOCH ObI paccMoTpeTh Opaunble oTHomeHuss B KHP. Ctpana,
YUCJIIEHHOCTh TPaKJaH KOTOPOM HAacUuThIBaeT Oosee MHWLIMAap/a 4YeJOBEK, HE
Morja He OTOOpa3uTh B 3aKOHE OCOOEHHOCTH, MPUCYIIHE T'OCYJapCTBY C TaKUM
KOoJInuecTBOM Jitofiel. OJTHO TO, 4TO OpayHbIi BO3PACT JJIsl MY>KUMH COCTaBIIsAET 22
roja, a s KeHIKH 20 TOBOPUT O MHOTOM.

bonee Toro, npsiMo B 3aKOHE YKa3aHO, YTO MOOLIPEHHUIO MOJJIEKAT UMEHHO
Opaku, 3aKJIIOYEHHBbIE B 00Jiee TO3AHEM IEPUOJE, HEXKEIH, YEM IO JOCTUKEHUU
paspenreHHOro Bospacta [*].

CornacHo I'paxkmanckoro kojaekca I'py3un cyObekTaMu Opaka BBICTYHAOT
MY>KUHHA U JKEHIIMHA, TOCTUTTINE BOCEMHAIIATUIETHETO Bo3pacTa [*'].

Taxxe Opax JIOITYCKaeTCs MEXIY JULAMU, JOCTUTIIUMU
HIECTHAALIATUIIETHETO BO3pAcTa, OJHAKO TOJBKO € NHUCBMEHHOIO COTrJacus
ponuTenei, a Mpu HEAEeCHOCOOHOCTH OJHOIO M3 CYNpYroB, TO C pa3pelieHus
MOTIEYHTEIIS.

Onnako ecTh U cBou ocobeHHoctu. K mpumepy, eciau auio oOnagaer

OTPaHUYCHHOW J1€eCITOCOOHOCTBIO, TO OpauHbIl JOTOBOp 3aKIIOYAETCS B

*3akon Ascrpamuu ot 1961 «O Gpaxe» / [Inextporusiit pecypc] Pasmen 12.
2% 3akon KHP ot 10.09.1980 «O 6paxey. [dnexrporusiii pecype] :  https:/chinahelp.me/registry-office/zakon-knr-
0-brake (mata obpawmenus: 30.03.2020). Cr. 6.
! I'paxpanckuii komekc I'pysum ot 26.06.1997 Ne786. [Dnexrponnsiii pecypc] :  URL: https:/matsne.
gov.ge/ru/document/view/31702?publication=105 (nara o6pamtenus: 30.03.2020). Ct. 1107.
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paspelenys 3aKOHHOTO TpecTaBuTens [*2]. B oTeuecTBEHHOM 3aKOHO/ATEIbCTRE
Takas HOpPMa, IMOBTOPUMCS, OTCYTCTBYeT. bpauHblii [TOrOBOp, KOTOPBIU
HEpa3pbIBHO CBS3aH C JUYHOCTHIO CTOPOH, OYEHBb CJIONKHO MPEACTaBUTH B pyKax
TPETHETO JIUIIA.

Bonee Toro, yuuThiBasi, YTO JUIO CUUTAECTCS OTPAHUUYEHHO J1€€CTIOCOOHBIM
HE MPOCTO TaK U MO3BOJSATH TPEThEMY JIHILY, MyCTh U 3aKOHHOMY IMPEJICTABUTEIIO
Opathb Ha ce0si OTBETCTBEHHOCTb, MO CYTH, MO PACHOPSHKEHUIO HMYIIECTBOM
CTOPOHBI, K&KETCS HEKOPPEKTHBIM.

OpHako Mpu HAJIUMYUKM YBAXKUTEIBHBIX MPUYMH U MPOCHOBI CaMHUX CTOPOH,
OpraHbl MECTHOTO CaMOYMpAaBJICHUS BIpaBe pa3peliuTh Takold Opak cC
niecTHaAaTuiIeTHero Bo3pacra. Ha tepputopun Camapckoil 00JacTH TaKMMU
OCHOBAHUSIMU SIBJISICTCSI:

- 0EpEMEHHOCTb,
- pOKJIeHHE peOeHKa,
- HeTIOCPEICTBEHHAs yIpo3a XKI3HU OHOH 13 cTopoH [~].

Hcxons u3 BblllIeCKa3aHHOTO, BO3HHMKAET KOJUIM3MS TpaBa. B wacTHOCTH,
JIUII0 CTAHOBUTCS JIEECIIOCOOHBIM (IMaHCUTTUPOBAHHBIM) C MOMEHTA BCTYIUICHHS B
Opak. OgHaKo AOTOBOPHI BMpaBe 3aKIOYaTh JHUIA TOJIBKO MO TMOJIYYEHUH HUMHU
JI€eCOCOOHOCTH.

Orcrofga mosy4aeTcs, 4TO €ClU JIMIO OyAeT HECOBEPIICHHOJETHUM, TO
dbopMaTbHO OHO HE CMOXET 3aKJIOYUTh OpayHbli JOrOBOp 1O MOMEHTa
3aKJIIOYeHUs] Opaka, T.e. 10 MOMEHTa cBoel smaHcumnanuu. OgHako U OpadHbIi
JIOTOBOP HAUMHAET CBOE JICHCTBHE TOIBKO C MOMEHTA perncTparmu opaka [*].

CuuraeM JaHHYIO TMO3UIHMIO VYIIEMJSIONIEH MpaBa Ha TOT MOMEHT
HECOBEPIIICHHOJIETHETO TPaXIaHUHA. JTO OOBSICHSIETCS TEM, YTO BCTYIUICHHE B
Opak caMo coOOl HE OKa3bIBaeT KaKOro-Ju00 3MOIIMOHAIBHOTO CABUTA B MO3TY

HCCOBCPIICHHOJICTHCTO. ITocne BCTYIIJICHUA B 6pa1< CTOpOHa B HC 3aBUCHUMOCTH OT

I'paxnanckuii kogekc I['pysum oT 26.06.1997 Ne786. [Dnekrponusiid pecypc] :  URL: https://matsne.
gov.ge/ru/document/view/31702?publication=105 (mata oopawmenus: 30.03.2020). Cr. 1176.
# 3akon Camapckoit ['y6eprckoii Qymst ot 02.12.1996 r Nel9-T'J] «O mopsiake U yclIoBUSX BCTYIUIEHUs B Opak
HECOBEPIICHHOIETHUX rpaxkaaH B Camapckoii oonactiy // Bomkckas Kommyna. 1996. Ne240-241. Cr. 2.
** Kpaurennnnnkos I1.B. Cemeiinoe npaso. Yue6nuk. : Craryt ; 2015. C. 51.

24




CBOETO JKEJIaHWs MpU3HaeTcs AeecrnocoOHo. OaHako ecnu OpaTh B pacyeT, uTo
MOXET JEHCTBOBATh KAaKOE TO 3aBEIIAHHUE, COIVIACHO KOTOPOMY BCE MMYLIECTBO
NEPEXOUT CTABIIEMY IOJTHOCTBIO JEECIIOCOOHOMY HACJIEHUKY B IIOJHOM 00BbEME,
TO OpayHbIi JOTOBOp, 3aKIIOYEHHBIA 10 BCTYIUIEHUS B Opak sBISETCS
€AMHCTBEHHOM 3alUTON JIUIA OT YIIEMJISIOIIETO €r0 Pa3Ae/ICHAs] UMYLIECTBA.

VYuureBass QakT TOro, 4Tto OpayHBIi JOrOBOp NPUOOPETAET CBOKO
IOPUIMYECKYI0 CHJIy TOJBKO C MOMEHTa 3aK/IIoueHuss Opaka, cuuTaeM
HEOOXOUMBIM JIONYIICHUE 3aKOHOJATENEM BO3MOXKHOCTH 3aKIIOYEHHUs] OpauHOro
JIOTOBOpa HECOBEPIICHHOJIETHUM, OJHAKO JOCTUTIIMM IIECTHAALATUIETHETO
BO3pacTa.

OpHako CymecTBYyeT MO3ULMS, COIIACHO KOTOPOW BO3MOYKHO 3aKJIFOUCHHE
TaKOro JOroBOpa TOJBKO IIPHM COTJIACMM 3aKOHHOIO IpencraBurens. [laHHoe
MHEHHE OO0YCJOBJIEHO TEM, 4YTO, MO CYTH, B 3aKOHE OTCYTCTBYET 3allpeT Ha
3aKJIIOUYEHHME JI0rOBOpA 4Yepe3 MPEACTABUTENSA, a HECOBEPILICHHOJETHUN BO3pacT
CTOPOHBI Opaka 00f3bIBAET TaKOMy HaIMumio [~]. CuMTaeM TakKylo HOPMY
HEBEPHOHN B CBSI3U C T€M, YTO OpayuHbIil 1O0rOBOp HOCUT JIMYHOCTHBIA XapakTep U
HauOoJiee npuemsaemMoil Obula Obl MEepBOHAYAIbHAS TMO3ULMS, HEXENH HaIUYue
3aKOHHOTO MPEACTAaBUTENS MPU 3aKII0YEHUU TOT00HOTO JI0TOBOpA.

BBuny Toro, uro OpayHbIi TOTOBOP MOXKET OBITh M3MEHEH IO JKEIaHHIO
CTOPOH, a TAaK)X€ HE JOJDKEH YLIEMJIATH IpaBa JPYrOd CTOPOHBI, OH, MOPOHN
SBJISICTCS] HAJICXKHOM 3aIlTUTON CyTIpyra OT MOCATaTENbCTB IPYTOi CTOPOHBI Opaka.

Ha mnacrosmmii MOMEHT, K COXAQJICHHUIO, COIJIaCHO TI'PAXKIAHCKOIO
3aKOHOJATEIbCTBA, TPaXJAaHUH I[IOCJIE€ BCTYIUIEHMSS B Opak cyuTaercs
JIeecriocOOHbIM, OJIHAKO  COIJIACHO  CEMEHHOro  3aKOHOJATeNbCTBA  ATOTO
HEJ0CTATOYHO JUIsl 3aKJIF0UEHUsI OpayHOro 0roBOpa.

Bronne o0bsAcHUMa B JaHHOM CIIy4ae >KeJIaHUE 3aKOHOJATENsl YCTAHOBUTD U

CTPOTYI0 UACHTUDUKAIMIO M JIMYHOCTHBIM XapakTep OpadyHoOro JOroBoOpa.

25 o o
JlexanoBa E.E. 3akiroueHne HECOBEPIICHHOJIETHUMH OpayHOTO JOTOBOpA 110 BCTYIUIEHHS B Opak // Poccuifckmii
opuauacexuii xxypHai. Nel saBaps-despans 2020. C.32
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3aKOHHbBIC TPEJCTABUTENIM B JIAHHOM Cllydya€ HE JOIYCKAalTCs, 4YTO BIIOJHE
OIpPaBJIaHoO.

B CewmeitHoM KoJekce OTCYTCTBYIOT TIOJIOKEHHS, PETJIaMEHTUPYIOIIHMA
JAHHBI MOMEHT, OJTHAKO MCXOJISl U3 JIOTUKU 3TO HEBO3MOXHO. HecmoTps Ha TO,
YTO CYIIECTBYET MHEHHE O TOM, YTO MpU HAIMYUU JOBEPEHHOCTH, KOTOpas
COJIEP)KUT BCE HEOOXOAMMBIE YCIOBHUSI OpayHOro JOTOBOpPA, TaKO€ BO3MOXKHO,
TPYIAHO COIJIACUTHCA C BBIINICYKa3aHHBIM BBICKa3bIBaHWEM. Peub wumer o
IpaKJaHCKO-TIPABOBOM JIOTOBOPE, OCHOBAHHOM Ha JIMYHOCTH CTOpPOH. bpaunbrit
JOTOBOp OyNeT yCTaHABIMBATh HMMYIIECTBCHHBIE TpaBa CaMHX CTOpPOH, IpaBa
TPETHUX JIUI] B 3TOM CJIy4ae HE 3aTparuBarOTCsl.

Bonee Toro He MOTYT OBITH CTOPOHAMU OPAYHOTO JJOTOBOPA:

- JIM11a, OJTHO U3 KOTOPBIX YK€ COCTOUT B OpaKe;

- OJM3KUMU POJCTBEHHUKAMHU MO MPSMON BOCXOJSIIEH M HUCXOSIICH
JUHUSMU, TTIOJIHOPOJHBIMHU ¥ HETIOJHOPOAHBIMU OpaThsiIMU U CECTPAMH;

- YCBIHOBUTEJISIMU U YCHIHOBJICHHBIMU;

- JIUIJaMHU, OJTHO U3 KOTOPBIX SIBJIAETCS CTPAJAIONIUM ICUXOJIOTHUYECKUM
PACCTPOMCTBOM M MPU3HAHO HEJIEECTIOCOOHBIM IO pelTeH o cyaa [°].

K mocnemneMy MyHKTYy XOTENOCh Obl BKJIIOUUTH U JIMI], KOTOPBIE TOJIBKO
YaCTUYHO OTpaHU4YeHbl B jeecnocoOHoctu. Tak, nHIO, 370ynoTpedstoliee
CIIUPTHBIMU HAMMUTKaMH, HAPKOTUYECKUMU BEIIECTBAMU WJIU a3apTHHIMU UTPAMU U
CTaBsIIEe B THKEJIO€ MAaTEPUATILHOE TOJI0KEHNUE YJICHOB CBOCH CEMbU MOXKET OBIThH
TIPU3HAH OrPAHUYEHHO JeecrocobHbIM [*']. B 3TOM cilyuae OHO BIIpaBe COBEpIIATH
TOJIBKO MEJIKUE CHCIKHU.

B cBs3u ¢ Tem, yTOo OpayHBIi JOTOBOpP SIBHO HE OTHOCHTCS K MEIKHUM
C/elIKaM, TO OTPaHUYCHHBIE B JICECIIOCOOHOCTU CYIPYTH TaKKe JIMIICHBI MpaBa

3aKJII04YaTh OpayHbie JOTOBOPHI.

%% Cemelinbiit Konekc Poccuiickoit @eneparmm ot 29.12.1995 Ne223-03 (pen. ot 06.02.2020 Nel10-D3) //
Poccuiickas razera. 1996. N 17. Cr. 14.

7 I'paxxganckuii kogexc P®. Yacte nepsas ot 30.11.1994 N 51-®3 (pen. ot 16.12.2019) // C3 P®. 1994. N 32. Cr.
30.
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Takum oOpa3om, cyObekTamMu OpayHOrO JOTOBOpa MOTYT BBICTYHATh
JIeeCIIOCOOHBIE COBEPIICHHOJIETHHE, SYMAHCHUITUPOBAHHBIE HECOBEPIICHHOJICTHHE
JIMIIA Pa3HOTO I0JIa, a TOCIIe BCTYIUICHUSI B Opak Takke M HECOBEPIICHHOJIETHHE,

MOJIYYMBIIME Pa3peIIEHUE Y COOTBETCTBYIOLIErO0 MyHUIIMIIAIBHOTO OpraHa.

2.2 IIpaBa 1 00S13aHHOCTH CTOPOH OPAYHOIO JI0T0BOPA MO POCCHIHCKOMY
3aKOHOIATEJIbCTBY

CymiecTByeT MHEHHE, UTO OpayHBIi IOTOBOP OCHOBAH Ha PAaBEHCTBE CTOPOH,
paccuMTad Ha cBOOOAY BbIOOpa CynmpyramMu T€X WJIM WHBIX OCHOBaHUU. OJHAKO C
YKa3aHHBIM BBIPOKCHHEM CJIOXHO COTJIACHUTBCA [~]. 3auacTyio 3a OpauyHbIM
JIOTOBOPOM CTOUT KakKoe-JIMOO yCIOBUE, KAKOE TO OrpaHHYEHUE, KOTOPOE CYIPYT
JOJDKEH WCTIONMHATh M IYCTh OHO Ha TIEPBBIA B3TJIS] HE YIIEMIIIET €ro ITpaBa,
OJJHAKO MOXKET CTAaBUTh B HEYyI00HOE mojoxeHue [*].

B conmepkxanme aoroBopa BXOAUT Ta CHCTEMa YCJIOBHH, Ha KOTOPBIX
3akiroyaercss aoroBop. Tak, cormacHo 42 crarem CemeitHoro Kopekca PO,
CYNPYTd UMEIOT MPABO U3MEHUTH CYIICCTBYIOIIMI PEKUM COBMECTHOM, JIOJIEBOMH,
pa3zenbHO COOCTBEHHOCTH KaK Ha BCE HMMYIIECTBO CYMPYTOB, TaK M HA €r0
OT/IeNbHbIE YacTH [°].

bonee Toro, cympyru omnpenenstorT CBOM TpaBa MU OOS3aHHOCTHU TIO
CONICP)KAaHUIO JIPYT JApyra, pEIIalT, Kak OyAeT OmpeneisTbCcs COBMECTHBIH
Oro/pKeT, Ha KOM OYIyT ONpeeieHHbIe PacXojibl, a TaKXKe Cynb0y HMYIIECTBA B
ciydae pactopxkeHusi Opaka. [I[puyem naHHBIN IepedeHb SBISETCS OTKPHITHIM, T.K.
3aKOHOJIATEh MPEAYCMOTPEN MPABO ACHCTBHUH CTOPOHAM B COOTBETCTBHHM C HMX
yOSKICHUSAMH M TPEOOBAaHUSAMH. YCTAaHOBJIEHO W TO, YTO TMOJIOKEHUS OpavyHOro
JIOTOBOPA PACTIPOCTPAHSIOTCS Ha HE TOJBKO YXKE CYIICCTBYIOIIHE OOBEKTHI

HMYIICCTBA, HO 1 HAa TC, KOTOPLIC BO3BHUKHYT B ﬂaHBHefIHleM.

% Peyros C.1. 3akanuna 1.C. bpaunstit norosop. : Ilepms ; 2000. C. 6.
2 Kpamenunnuxkos I1.B. Cemeiinoe npaso. Yueonuk. : Cratyt ; 2015. C. 50.
* Muennuuesa JLM. Cemeiinoe npaBo Poccun.: YueOnuk. 5-e uzf., nepepad. M. : Hopma; 2009. C. 209.
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OpHako ps aBTOPOB HAXOAAT B 3TUX CTPOKAX CBOEro pojaa Koyuiu3uio. B
YaCTHOCTH YKa3bIBaeTCs, 4YTO TMpaBa U OOA3aHHOCTH CaMHUX CYNpPYroB
UHIMBUYaIbHbl U HEMPUKOCHOBEHHBI, O YEM TOBOPST HMMIIEPATUBHBIE HOPMBI
Cemeitnoro Kopekca, oaHako B OpayHOM JOrOBOpE YKa3bIBAETCS Ha UX
U3MEHEHHE. AHaJIM3Upys OMHMCAaHHBIE CTATh MOXXHO MPHUTH K BBIBOAY, 4YTO
IPOMCXOTUT M3MEHEHHUE IMOPSAIKAa COOCTBEHHOCTH CYIPYTOB, MX HMYIIECTBA, HO
HUKAaK HE CaMHUMH JIOAbMH. T.e. HaJUIO OMpEIeNIeHHE IOPUANYECKON CyahObI
UMYIIECTBA, BOIIPOC O TOM, Kak UM OYAyT MOJB30BATHCA U pa3peuieHo Ju Oyaer
OJTHOMY U3 CYNPYTOB UM, B KOHEYHOM CUETE, PACIOPSKATHCSI.

Taxxe WHTEpeceH M BOMPOC, KOT/A, AOMYCTUM, CYIpyra MO3BOJSIET MYXKY
NI0JIb30BaThCSl €€ MAIlMHOM, KOTOpasl MPUHAJJICKUT €l Ha MpaBe COOCTBEHHOCTH
WIN e TIoJjapkKa My»Xa Cynpyre Jadd JUisl pa3OMBKH calia, TO CTOUT TOBOPUTH 00
OJHOM OpayHOM JOrOBOpE WM TYT HAJIULO YXKE JOrOBOp OE3BO3ME3IHOTO
IOJIb30BAaHUSI U JIOTOBOp JAapeHusi. B cBsa3u ¢ TeM, 4ro ofHa caenka Oyner
3aMacKHpOBaHa MOJ APYTyI0, OHA OyJeT mpu3HaHa HUYTOXHOH. ClemoBaTenbHO,
CllefyeT O JBYX pa3HbIX CJENKaxX, TaKhX, Kak JOroBop O€3BO3ME3IHOTO
MOJIb30BaHUsI TPAHCIOPTHBIM CPEICTBOM W JIOTOBOpPE MapeHUs HEIBIKUMOTO
UMYILECTBA.

Korna peub 3axoauT O BUE BIIAJCHUS MMYIIECTBA CYNpPYroB, TO CTOUT
TOBOPHTH O COBMECTHOM, JOJIEBOM U pa3felbHOM Ipase cobcteHHoctd []. U
€Clii 3aKOHOM YCTaHOBJIEH COBMECTHBIM BHJI COOCTBEHHOCTH CYNPYTOB, TO
OpauHbIil JOrOBOpP MO3BOJSET BBECTH OO0J€€ YCEUYEHHOE NPaBO IMOJIb30BaHHUE
UMYIIECTBOM OJHOTO M3 CympyroB. Tak MOkeT ObITh pa3feNbHOM 3apIuiaTta, HHON
JI0X0Jl, MUMYILECTBO, KOTOpoe OyAeT HENPUKOCHOBEHHO JUIsl JPYIroro Cympyra.
OTcroma MOKHO TOBOPUTH O IOCTATOYHO CIIOPHBIX B3aMMOOTHOIICHUSAX B CEMBE C
TaKUM BHJIOM pazjiesia COOCTBEHHOCTH.

Bonee Toro, cynpyru CTOIKHYTCS C psioM TTPo0sieM B OBITY, a B YaCTHOCTH:

*! Muennuuesa JLM. Cemeiinoe npaBo Poccun.: Yuebnuk. 5-e uzn., nepepad. M. : Hopma ; 2009. C. 214.
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- npoOJeMaTHYHO  HCHOJb30BAaHUE HEKOTOPBIX  BEIIeH  JIIIMTEIBHOTO
MOJIb30BaHUsA, T.K. KaXIbIM pa3 MpHUIETCS CHpalluBaTh pas3pelleHrne Ha ero
UCTIOJIb30BaHUE Y IPYTOTO CYIpyra;

- (uHAHCOBBIE TPYIHOCTH B CBSI3U C pa3jelieHHEM 3apa0OTHON IUIAThl H
OTCYTCTBUSI COBMECTHOTO OlomkeTa. B cBsi3u ¢ TeMm, UYTO MY>KUYUHBI
3apa0aThIBalOT 3a4acTyI0 OOJIbINE, YEM KEHIIUHBI, TO MOXKET HMOJYYUTHCS TaK,
YTO OJIHA U3 CTOPOH Opaka OyJeT B MOCTOSIHHON HYXJE, B TO BpeMsl KaKk BTOpOi
Oyner HH B 4YeM cebe He OTKa3bIBaTh;

- pa3jeneHne UMYIIEeCTBa caMo Mo ce0e TOBOPUT O HEJAOBEPHH CYNpPYTy, OyAeT
MOJIPBHIBATH M3 OTHOIICHHSI U B KOHEYHOM UTOTE MOXKET OKa3aThCsl TEM KaMHEM
IPETKHOBEHHUS, KOTOPBINA pa3pyIIUT UX Opax;

- MaTepHualibHasg 3aBUCHUMOCTb OT OJHOW W3 CTOPOH Opaka, 0Os3Hb MOTEPSTH
paboTy OyneT HeraTUBHO CKa3bIBaThCsl HA B3aMMOOTHOLICHUSX CyNnpyroB. Beapb
ceifuac, BO BpeMmsi, KOI'/la TaK JIETKO MOTEPATh paboTy U TPYJHO HAWTH HOBYIO,
MOJIIEpKKa OJM3KOT0o 4eloBeKa HeoOXxoauMa, Kak Bo3ayx. OmHako, 3Has, 4TO
KOKIBIA caM 3a ce0s, KpeOuT AOBEpUs MOXKET ObITh HcUepliaH, a Opak
PacTOPTHYT.

AHanu3upys BBIIIECKAa3aHHOE, MOYKHO COIJIACUTBCA C MHEHHUEM, 4YTO
OpauHbIil JOrOBOpP SBJIAETCS JOTOBOPOM CKOpee i OOECHEUYEeHHBIX CeMeEH,
HEXENTM 4eM I CpPelHero kiacca. B Haimie HempocToe BpeMs TOJBKO cooOIa
CYNpYyru JOOMBAaIOTCA TIIOCTaBJICHHBIX IieJied, HaAesCch Ha JYXOBHYIO H
MaTepUaIbHYIO MOAIEPKKY OJIM3KOTO eMy YeloBeKa.

JloneBasi coOCTBEHHOCTh OoJiee OJiM3Ka TpakIaHam, T.K. OAHO JEJN0, KOrjaa
peub 3aXOAMUT O MOJHOM JIMIIEHUHU TpaBa IMOJIb30BATbCS UMYLIECTBOM, a JIPYroe,
KOTJla YCTaHaBJIMBAETCA OIS B COBMECTHOM uMymiecTBe. KoHedHO 3TO MoOXKeT
cienaTh W CyAd NpHU pas3zesie HMYILECTBA, OJHAKO XOPOIIO, KOI/a CTOPOHBI
UBUIM30BAHHO U TPE3BO ONPEACIIAIOT CBOU JI0JIM B UMYILIECTBE.

Tak, pomycTHM, YYWTBIBas, 4YTO JOTOBOpP OyIeT COCTaBJICH TIOCTE
ONPENENEHHOIO0  KOJIMYECTBA COBMECTHO  IPOKUTOTO  BPEMEHM,  BIIOJHE

000CHOBAaHHBIM OYJIeT OJHON W3 CTOPOH 3asBJICHUS O MOJYYEHUM OOJBIIEH TOJIH
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Ha KBapTUPY, B KOTOPOW OH ITPOU3BONII HEOTAEIUMBIA KOCMETUYECKUM PEMOHT 32
CueT COOCTBEHHBIX CPEACTB U T.II.

Eciu BO3BpaTUThCS K COBMECTHOMY BEJEHUIO COOCTBEHHOCTH CYNPYTOB, TO
OH pErIAMEHTHPOBAaH 3aKOHOJATEJIEM W OpayHbIM JOTOBOPOM MOMKET TOJIBKO
BHECTHCh JIETKasg KOPPEKTWBA, Takas KakK BO3MOYKHOCTb PpaCIOPSKATHCSA
UMyIIeCTBOM Oe3 cornacusi cynpyra. TodHee, Takoe corjacue OyaeT MOJIy4eHO B
cllyuae COCTaBJIeHHsI OpayHOro moroBopa. OAHAKO IOpUCTAaMU Ha TPAKTHUKE
PEKOMEHIOBAHO YCTAHABIIMBATh JICHEKHBIN 3KBUBAJICHT UMYLIECTBA, COIJIaCUe JUIs
OTYYXJACHHSI KOTOPOTO BCE Taku OyJeT TpeOoBaThCs. ITO ClIEIaHo, MPEXKIE BCEro,
JUISL TOTO, 4YTOOBI 3alllUTUTh JAPYTYIO CTOPOHY CEMEWHBIX OTHOLIEHUH OT
3710ynoTpeOIeHUs MPaBOM CYIIpyra.

Takum 00pa3oM, CTOPOHBI BIIPAaBE BHIOPATH 000U yAOOHBIN sl CYyIIPYroB
BUJ coOcTBeHHOCTH. Hampumep, 10X0Abl OT HMHTEIIEKTyaJIbHOM NEATEeNbHOCTU
TBOPYECKUE CYNPYTd OCTABISAIOT KaxAbld 3a coOo#l, OJHAaKo 3apaboTOK IO
OCHOBHOMY MECTY padOThI 0JIaromnojay4yHO CTAHOBHUTCS COBMECTHBIM OIOJKETOM U
COOTBETCTBEHHO COBMECTHOW COOCTBEHHOCThIO. Kak ycmaTpuBaeTcs U3 MpakTUKY,
JIOTOBOPHBIN PEXUM B CBOEM MEPBO3AAHHOM BHJI€ MIOYTH HE CYILECTBYET, OOBIYHO
KaK pa3 W MPUMEHSETCS CMEIIAHHBIM THII, KOTJa Kakoe TO MMYIIECTBO
HCIIOIB3YETCS COBMECTHO, 4 KAKOE-TO TOJIBKO C paspemrenus [2].

Bpaunblii 0oroBOp BKJIIOYAaET B ce0s caMble Pa3sHOOOpPA3HBIE ACMEKTHI
OTHOILIEHUH MexXIy cynpyramud. K uMX 4uciy OTHOCST mpaBa U OOS3aHHOCTH IO
B3aMMHOMY COJICP’)KaHHUIO, BO3MOKHOCTb YYacTHsl B JOXOJAax Jpyr Jpyra,
ONpeensieTcss TMOPSAOK BENECHHS JOMAIIHEro XO3fAWCTBA,  ONpEHENsIeTCs
UMYILIECTBO, MepeAarolieecs TMOcie pacTOpXKEeHUs Opaka, OIHAKO CIIHMCOK,
YCTaHOBJICHHbI CEMEUHBIM KOJEKCOM, SIBJISIETCS OTKPBITHIM JJISI CTOPOH.

OrpaHvyeHueM  BBICTYNAeT JIMIIb TO, YTO JEHCTBUS  JOTOBOpa
pacupoCTPaHSIOTCS TONBKO B OTHOLIEHUH UMYILECTBEHHBIX OTHOLIEHHUI CYIIPYTrOB.

OpnHako UMEIOTCS U JIOMOJIHUTENbHbIE MOMEHTHI, KOTOpbIEe ToJexKaT 0oee

ACTAJIBHOMY pPaCCMOTPCHUIO. TaK, B CJIyd4ac YCTAHOBJICHHUA PCKHMMa COBCCTHOTI'O

2 Jlesymxuna A.H., CepebpskoBa A.A. Cemeiinoe npaBo. Yueonuk. : Yul'y ; 2011. C. 158.
30



COZIepKaHMsl JAPYTr Jpyra, CYNpyrd MOTYT YCTAaHOBUThH TOJBKO JIOMOJHUTEIbHBIC
MapaMeTPhI IO TAKOMY COJIEPKaHUIO, HO HE OTMEHSITh UX [33].

Crateum CeMeHHOro KoJeKca JOCTaTOYHO 4YETKO JaloT IIOHATH, YTO

3aKOHHBIM TOJTy4YaTesIeM COJIepKaHUs SABISIOTCS:
- Haxopsiumiicst B Hy € HETPYAOCIIOCOOHBIN CYIIPYT;
- Cymnpyra kak B nepuoji O6peMEeHHOCTH, TaK U B TEUCHHH TPeX JET CO
TTHSL POXKJICHUSI PEOCHKA;
- Haxopsmumiicss B HYXJ€ CyHpyr, KOTOPBIM OCYIIECTBIAECT YyXOJI 3a
peOEHKOM-UHBAJIUIOM /IO €r0 BOCEMHAAIATHICTHs, JTUOO 3a peOCHKOM-
WHBAJIUJIOM C JIETCTBA MEPBOM I'PYIIIILI [34].

bormee Toro, oroBopkum Ha OpayHbIi JOTOBOP B OTOM cllydae He
peaycMOTpeHo. TakuM 00pa3oM, 3aKOHOIATENIEM YCTAaHOBJICHO, YTO, HECMOTPS Ha
Hajguyue OpayHOTO JOroBOpa, IMpaBWUJia COJEPKAHUS OCTAIOTCS HEU3MEHHBIMHU.
JlaHHas MO3UIUS SBHO MpaBUJIbHAS, T.K. B HHOM CJlIydae JOTOBOP MPEACTaBIISIT Obl
co0Ol «BOJIBHYIO» JUIsl HEOJAroHaJCKHBIX CYNPYTOB. A TaK MOJy4aeTcs, 4YTO
roCyJ1IapCTBO JOMYCKAaeT HMEHHO TMOJOXXUTEIbHbIE W3MEHEHUSI B  YCJIOBUS
OpadHOro J0TOBOpA, OMNpeJeIeHHUE IOMOJHUTEIBHBIX TapaHTHH [JI CYNpPYTOB.
Hanpumep, 10roBOpOM  BO3MOXKHO  MPEAYCMOTPETh  YBEJIMYECHHUS  CPOKa
cojiep)KaHus OBIBIICH Cynpyrd A0 JOCTHOKCHHUS PEOCHKOM ABAJIATH ISATH JIET,
au00 yCTaHOBUTH, UTO OIJIATy €ro BBICHIEro oOpa3oBaHus OyJeT MPOU3BOAUTHCS
3a CUEeT CyIpyTa.

Cnocobamu ydacTusi B JIOXOJaX JApPYr JApyra y CYIPYroB MOTYT OBITh
caMbIMU pa3HooOpa3HbIMH. CaMO TOHSATHUE JT0XOJIOB JIOCTATOYHO OOIIUPHO. DTO
MOXeET OBITh 3apabOTHas IUIaTa, JOMOJIHUTEILHOE BO3HArPaKICHHUE, TOXOJ OT
Clauyd B apeHAy IMOMEIIEHUM, JT0XO0J OT MPEANPUHUMATEIHLCKON AEATEIHHOCTH.
Bo3MoxHOCTEH 1s1 MOJIydeHHUs J0XO0Jla Macca M B CBSI3M C JTUM CyOpyram
TpeOyeTCss BHUMATEIBHO OTHOCHUTHCS K TMEPEUYHCICHUIO BCEX BO3MOXKHBIX BHJIOB

3apaboTka JApyro ctopoHsl. [Ipu 3TOM MOPSAIOK pacrpeneseHuss MOXKET ObITh

* IMuemuunesa J.M. Cemeiinoe npaBo Poccun.: Yuebnuk. 5-e uzf., nepepad. M. : Hopma ; 2009. C. 212.
** Cemeitnbiii Koneke Poceniickoii Oeneparun oT 29.12.1995 Ne223-D3 (pea. ot 06.02.2020 Ne10-D3) //
Poccwuiickast razera. 1996. N 17. Cr. 89.
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TaK)K€ CaMblM pa3HOOOpa3HBIM, KaK B JIOJEBOM, TaKk U B MPOLEHTHOM
cooTHouieHnu. K mpumepy, ¢ apeHpl KBapTUPDI, KXl U3 CYyNPYroB MOJIydaeT
JI0XO0J1 B pa3Mepe COpoKa MPOLEHTOB, a OCTABILUECS MOIMOJIHAIOT cOeperareabHbli
BKJIaJ Ha Oyayiee 00yuyeHUe UX COBMECTHOTO peOeHKa.

[Topsaok HEeceHUsI COBMECTHBIX PACXOJIOB CYIPYTOB SIBISIETCS IOCTATOYHO
IPOCTPAaHHBIM, T.K. JaXe MpUMEpHOro ompenencHus B CeMeHHOM KoJeKce He
JaeTCsl, OJHAKO, COIJIACHO HapaOOTaHHOW TMPaKTUKHA, K TaKOBBIM OTHOCATCSA
pacxopl, CBSA3aHHBIC C OIJIATOW KOMMYHAJIbHBIX YCIYT, TeleQoHa, MpuoOpeTeHne
IPOIYKTOB MUTAHUS U JIEKApPCTB, 00ECIICUEHHE I€TEN U T.JI.

WupiMH clOBaMHU, TMOJ CEMEHHBIMH DPACXOJaMU TOHUMAIOTCS JICHEKHBIC
CpEICTBa, HalpaBJCHHbIE Ha OOECNeYeHHEe HOPMAJIBHOW JKU3HEIEATEIbHOCTH
CYIIPYTOB TPU UX COBMECTHOM BEJICHUH XO03sHcTBA. 11 B 3aBUCHMOCTH OT YpPOBHS
MaTepUaIbHOW 00ECIEUEHHOCTH KaXKIOro U3 CYNPYroB MOTYT ObITh YCTaHOBJIEHBI
COBEpIIEHHO pasHuHble ycnoBus [°]. Tak, HapUMep, OJNH U3 CYIPYTOB MOXKET
B3sTh Ha ce0s1 00S3aHHOCTH IO OIUIaTe KOMMYHAIBHBIX YCIyT, B TO BpeMs, Kak 3a
BTOPBIM 3aKpeIieHa oIjiaTa CoAep KaHus X peOeHKa B IIKOJIE, CaauKe U T.I1.

BbpaunbiM 1OTOBOPOM AOIMYyCKAETCsl PETYIUPOBAHUE OTHOIICHUHN 1O pa3eity
UMyIIeCTBa B Clydae pacTopkeHus Opaka. OpHako HMeeTcsi OroBOpKa,
3aTparvMBaollias MMEHHO pacTOp)KEeHHEe, a He NpekpaiieHue Opaka. Tak, eciu
CYIIPYT' CKOHYAETCsl, TO B CHJy BCTYMAlOT MpaBWia HACJIEICTBEHHOTO MpaBa H
OpauHbIi TIOTOBOP UM MPOTHUBOPEUYUTH HE MOXkeT. OgHaKo eciau OyIyT yKa3aHbl
yCIIOBUS, HE YIIEMJISIFOIIME MpaBa MHBIX HACJIEIHUKOB, TO TaKH€ MYyHKTHI OyAyT
CUUTATHCS JACUCTBUTEIHHBIMU. B OTHOIIEHMH € pacTopeHHsl Opaka, CTOPOHBI
BIIOJIHE CBOOOJIHBI B CBOMX MpaBax. Tak, IOMYyCTUM, IIPU pacTOp:KeHUU Opaka B
JIOTOBOPE MOKET OBITh yKa3aHO, YTO OJHOMY CYIPYTY JOCTAaeTCs KBapTHpa, B TO
BpeMs Kak BTOPOMY TPAHCTIOPTHOE CPEACTBO U JAYHBINA JJOMUK.

Kak yxe ynomuHanoch paHee, JOroBOPOM MOTYT YCTaHaBIMBATHCA U HHbBIE
YCIIOBUS, OTHOCSIIIIMECS K MMYIIECTBEHHBIM OTHOIICHUsM cynpyroB. K mpumepy,

MOKET YCTaHOBUTBCS NOPSJAOK IIOJb30BAHUS KBAapTUPOW Cynpyra B cClly4ae

* IMuennnuuesa J.M. Cemeiioe npaso Pocenn.: YueGHUK. 5-¢ u3n., mepepa6. M. : Hopma ; 2009. C. 212.
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pa3Boaa. M, HanpumMep, Cynpyr MOXKET B3ATb Ha ce0st 0053aTeIbCTBO B TEUCHUU
rojja ¢ MOMEHTa pPacTOpXeHHUs Opaka, oOecrednBaTh APYTYIO CTOPOHY >KUJIBIM
MOMEIICHHEM B BHJI€ CheMa XKWibs. Bo3aMoxkHa u oOpatHas cutyauus. Cynpyru
MOTYT OrOBOPUTH MOMEHT TOIO, 4YTOOBI B TEUYEHHWE MecCAla C MOMEHTa
pacTopeHus Opaka 0CBOOOJAUTH JKUJIO€ MOMEIIEHUE OT CBOUX BEIICH.

Taxoke OpayuHbIil JOTOBOP MOXKET CTAaTh IOTOBOPOM I10]] YCIIOBUEM, B CBSI3U C
YeM HX MHOIAA U OTOXAECTBILIIOT, XOTs 3TO M HENPaBWIbHO. boisiee TOro, Moxer
ObITh yKa3aHWE Ha OIpPEACNICHHbI CpOK JEHCTBUS JIOTOBOpPa B OTHOIICHHUH
OTIpe/IeTIEHHBIX TIPaB U 06s3aHHOCTeH cynpyros [*°]. Tak, K IpuMepy, MOXKET OBITh
YCTAaHOBJICHO, YTO IPU COBMECTHOM Opake Ha MPOTSHKEHHH JEeCATU JIET,
paszenpHas COOCTBEHHOCTh CYIPYTroOB CTAaHOBUTCS 001eid. MokeT ObITh yKa3aHo,
YTO MEPBBIE IIATH JIET, K NMPUMEPY, OJHA CTOPOHA OIUIAYMBAET KOMMYHAJIbHBIC
pacxopl, CIEAYIONIUE IIATh APYyTast U T.11.

Bo3M0OXXHO M yKa3zaHME Ha OIIPENCIICHHBIE YCJIOBHS, KOTOpPBIE MOTYT
BO3HUKHYTh. Ha ceMelHble OTHOWIEHMS 3TO NPOCUMPYETCsS, KAK BO3MOKHBIC
00CTOSITEIHCTBA, KOTOPHIE MOTYT CIIOKHUTHCS IPU COBECTHOM KU3ZHEIEITEIbHOCTH.
OpHako ycnoBusl JOJDKHBI ObITH pealibHO ocyllecTBUMBL. K mpumepy, B ciydae
pOXJeHUsl pedeHKa, CynmpyraMu OTKpbIBaeTCs cOeperatesibHbli BKJIald, KOTOPBIUA
OyZeT eXEeMEeCSYHO TOIMOJIHATHCA CO CPEJACTB, MOJYUYCHHBIX OT ClIayd B apeHIy
MTOMEIIEHHUS U T.[I.

Ho ecnau noroBopoM MokeT ObITh yKa3aHO O BO3MOXXHOM BO3HWKHOBEHUU
0053aTENBCTB, TO JOIYCKAETCS U OTMEHA TAaKOBBIX, B 3aBUCHUMOCTU OT JEHCTBUU
TOrO MIM MHOTO cynpyra [>']. K npumepy, B 10roBope MOeT GbITh YKa3aHO, UTO B
CJIy4ae NOSIBJIEHUU CKJIOHHOCTHU K a3apTHBIM UIPaM CyIpyra, PEKUM COBMECTHOM
COOCTBEHHOCTU MEPECTaeT CYIIECTBOBAaTh U B CHIIy BCTYHAET pa3/esIbHOE MPaBO
COOCTBEHHOCTH C IIPABOM MPOKUBAHUSI COBMECTHO CO CTOPOHOI.

Tem He MeHee, HECMOTpPsS Ha OTKPBITBIM IEPEUYEHb BO3MOXKHBIX MPAB M

00513aHHOCTEH, 3aKOHOAATEIEM IPEAYCMOTPEHO W OrpaHHMUMTeNbHas Mmepa. Tak

*® Cemeiinbiit Konexc Poccuiickoit @eneparmm ot 29.12.1995 Ne223-03 (pen. ot 06.02.2020 Nel10-D3) //

Poccuiickas rasera. 1996. N 17. 4. 2 Cr. 42.

¥ Muennuuesa JI.M. Cemeiitoe npaBo Poccun.: YueOnuk. 5-e usn., nepepad. M. : Hopma ; 2009. C. 214,
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JIOTOBOPOM HE MOKET OrpPaHUYMBATHCS MPABO U JIEECIIOCOOHOCTh CyIpyra, MmpaBo
Ha Cy/leOHYIO 3alIUTY, YPETyJIUPOBAHUE JTUYHBIX HEUMYIIECTBEHHBIX OTHOIIECHUH,
npaBa U 00S3aHHOCTHU B OTHOIIICHUHU JIETEH, YCIOBUS, OTPAaHUYMBAIOIINE 3aKOHHOE
MpaBoO Cylpyra Ha COJIepKaHWE U HWHbIC, CTABAIIME B KpaliHEe HEOJarompusiTHOE
MOJIOKEHUE JPYroro cCympyra, JuOO MpOTUBOpEYAlllMe HOpPMaM CEMEHHOTro
3aKOHOJATeNbCTBA. bojee TOro, Hamuyue yKa3aHHBIX YCIOBUM MPUBOAMUT K
HHYTOXHOCTH Jorosopa [*°].

[IpaBuno, 3ampennaroiiee ycTaHaBIMBATh HEMMYIIECTBEHHBIE OTHOIICHMS,
ONpaB/IaHO TEM, YTO B HEKOTOPBIX CIIy4asX MX MPUHYAUTEIBHOE HCIOIHEHHUE
HEBO3MOXXHO. Bompoc, 3arparuBaromuidi mpaBa Aereid ycTaHoBieH CeMenHbIM
KOJIEKCOM M €ro yINOMHHAaHHE B OpayHOM JIOTOBOpPE HapyuIwio Obl TpaBa
HeCcOBepllleHHOJeTHer0. Kak yxe ynoMuHaioch, OpayHbI JIOrOBOp CUMTAETCS
BCE-TAKW JIMYHOCTHO-OMPEJICICHHBIM JIOTOBOPOM, HEPA3PBhIBHO CBA3aHHBIM C
CyOBEKTaMH MPaBOOTHOIIICHHUH.

YnoMuHaHue 0 MOCTAHOBKE JIPYTOro CyImpyra B KpailHe HeOJIaronpusTHOE
MOJIOKEHHE OMATh € JOCTATOYHO JBOSIKO. IS KaXKIoro MaHHOE TOHSITHE
CJIMILIKOM OLEHOYHO M JIOJHKHO ONPEIEHATHCS CyIOM. DTO MOCIYKHIIO IPUUYUHON
psaa CIopoB B HAYYHOM COOOLIECTBE. B 4aCTHOCTH OCTaeTcs HEACHBIM, UTO K€
BCE-TaKM OTHOCHUTCS K TOCTAaHOBKE B HeOmarompusiTHoe moisiokeHue. CyneOHas
MpakTUKa B OTOM CJIydae YKa3blBa€T M Ha BO3MOXHBIM HMMYIIECTBEHHON
muctponopriueii [*°]. TIpUMepoM CKa3aHHOIO MOXET HOCIYXKHTb YCIOBUE, 4TO B
cllydae pacTopKeHHusi Opaka, cynpyr oOsi3aH mepeaaTh JPYroil CTOPOHE BCE CBOE
JBI>KMMOE M HEABUKUMOE UMYILECTRBO.

Tak Onpenenennem CK mno rpaxaanckum aenam Bepxosaoro Cyaa P® ot
20.12.2016 toma No5-KI' 16-174 pemenue © TpU3HAHUK  JIOTOBOpA
HEJICWCTBUTEIBHBIM 10 MPUYHUHE TOTO, YTO OBIBIIMNA CYNPYT, COTJIACHO OpavyHOro

A0T0oBOpa, 00s13aH OBILT OTJaTh BCIO IIPpUHAJICKAIICC CMY UMYIICCTBO, TCM CAMbIM

%8 Cemelinbiit Konexc Poccuiickoit @eneparmm ot 29.12.1995 Ne223-03 (pen. ot 06.02.2020 Nel10-D3) //
Poccuiickas rasera. 1996. N 17. 4. 3 Cr. 42.
% Jlsikues A. HeGmaronpusitHbie TosI0keHUs1 OpagHoro gorosopa // Dx FOpuct. Ned42. 2016. C. 10
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cTaBsi ce0sl B KpaliHe HEOJIaronmpuATHOE MOJI0KEHNE, OCTABIICHO 0€3 M3MEHEHUSI, B
KaCCaIMOHHOM jkasio0e ObLIO OTKA3aHo.

[IpaBmwiio, He TMO3BOJIAIONICE OTPAHWYMBATHL TPABO U JIEECIIOCOOHOCTH
IpPyroro Cympyra, B TPUHIUIE TPOAyOJUPOBAaHO W3  TPAKIAHCKOTO
3aKOHO/IaTeJIhCTBA.

BunuMo 3akoHOmaTeNnpb eimie pa3 MmoauepKHyJ HEBO3MOXKHOCTH TpeOOBaTh B
JIOTOBOPHOM TIOPSZIKE OT JAPYTOM CTOPOHBI OTKA3aThCsl OT IMOJB30BAHUS TEM WIIU
WHBIM MpaBoM. K mpuMepy, HUYTOXXHBIM OyAET yCoBUe ¢ TpeOoBaHHEM 00 OTKa3e
B 3aHATUH NPEINPUHUMATEIHCKON ACITEIHBHOCTHIO BTOPHIM CYIIPYTOM.

B cBs3u ¢ BBINIEW3ITOKEHHBIM, HAJWIIO TMOMBITKA 3aKOHOIATENS HAICIHThH
HEOOXOJMMBIMU TpPaBaMH CYINPYTroB C LEIbI0 O0ECHeYUTh MX TapMOHHYHOE
COCYIIICCTBOBAaHHE W B TOXXE€ BpeMsl pa3yMHOE HaJIMYWE OTPAaHUYCHUH, HE

AOITYCKAromux 3JIOYHOTpe6HeHI/IeM CBOCT O ITpaBa OAHUM M3 HHUX.

2.3 Oco0eHHOCTH NIPaB ¥ 00A3aHHOCTEH CTOPOH OPavYHOIO 10r0BOPa 1O

3apy0eKHOMY 3aKOHOAATEJIbLCTBY

VYuuThIBask OTHOIIEHHE K Opaky B pa3HbIX CTpaHaX, €CTECTBEHHBIM IyTEM
pa3BUTHUSL COOBITHI CTAJI0 TO, UTO CTOPOHBI, KOTOPbIE MOTYT BCTYNHUTH B Opak, B
KQKJIOM KOHKPETHOM Cy4yae MHAUBUAYalbHBI. boijiee TOro, He TOJBKO caMa Pojib
oObIuasi urpajia B yCTAaHOBJIEHHUH CTOPOH B 3aKOHOJATEIbCTBE, HO M YUCIEHHOCTb
HacesneHus. Tak, eciv B CTpaHE SIBHbIM MEpen30bITOK HACENIEHUS, TO U OpaydHbIid
BO3pAcT yBEIMYMBAJCS, BCTyIUIEHHME B Opak B Oosee 3peiaoMm Bo3pacte Ooiiee
MOOLLIPSUICS, HEXENIH IOCHe «IIKOJIBHOW cKaMbh». OTCrofa BO3HHMKIM SIBHBIE
pas3nuyus B OINpPEACNICHUH CTOPOH, CIIOCOOHBIX BCTYNMHUTHh B OpaK M 3aKIIOYUTH
OpayHbIif TOTOBOP B UTOTE.

B cootBerctBum ¢ 4.8 cr. 38 I'paxmanckoro Komekca AszepOaiimxaHa
JIeeCIOCOOHOCTh JIMIIA B CIIy4yae BCTYIUIEHHS B Opak HacTymaeT ¢ MOMEHTa €ro

pPETUCTPALUH.
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[To Bo3HHMKarOIUM 00sA3aTENBLCTBAM BO3MOXKHA JI0JIEBasi OTBETCTBEHHOCTD,
ecii OpadHbIM JOTOBOPOM HE OyJIeT MpeayCMOTPEHO HMHOE TMOJIO0XKEHHUE
COOCTBEHHOCTH CYIIPYTOB, YTO SIBIISIETCS OINPEACICHHO IUIIOCOM I JIMYHOU
MOJICTPAXOBKHU CTOPOH.

3akoHOJaTEIeM MPETyCMOTPEHO MPABO CAMOCTOATENBLHO OINPEACATh MpaBa
U 00513aHHOCTU CcympyroB. OJIHAKO MPU ITOM YKa3bIBAETCA, YTO 3TO MOTYT OBIThH
JIMIIb BOIIPOCHI, KacalolMecs B3aMMHOIO COAEPKaHUA, YUacTUsl B J0XOAax APYT
Jpyra, TMOpPSIOK HECEHHUsS] CEMEWHBIX pacxoJ0B, CyAbOy HMYIIECTBa B CIyyae
pacTopkeHusi Opaka, a TakK€ HMHBIE BOIIPOCHI, KacCalIIMecs HMYIIECTBEHHBIX
OTHOUIEHUW CYyNPYTOB.

bonee Toro, Takme mpaBa M O0OS3aHHOCTU MOTYT OBITh 3aBUCHUMBI OT
OIPEJEIEHHBIX OOCTOSITENBCTB, TUOO CPOKOB.

B TOXe Bpems He nonmycKaeTcs OrpaHUYeHHE IPABOCIIOCOOHOCTH CYNPYTOB,
IpaBO HAa UX OOpallleHHE B CyJ, IpaBa U OOS3aHHOCTH B OTHOIIECHUU JETeH, a
TAK)K€ JIMYHBIX HEUMYIIECTBEHHBIX IpaB. Takke, Kak U B OTEUYECTBEHHOM
3aKOHOJATEIbCTBE, HE JIOMYCKAETCA YXYIAUIEHUE IOJIOKEHHUS OJHOM M3 CTOPOH
OpadHOro JI0roBOpa.

Cormacao ['paxnmanckoro koxaekca PecmyOmmku Kazaxcran cropoHamu
Opa4yHOro JOroBopa B CBOIO OUEPElb BHICTYIAIOT TOJIBKO CTOPOHBI, YK€ MOIaBILNE
3asiBJICHUE B PErUCTPUPYIOUINI opraH, IM00 Iuua, cocrodiue B Opake. T.e. 0 ueM
OTEUECTBEHHBIE NPABOBEABI TOJIBKO €Ile paccykiaroT, B KazaxcraHe ycremHo
MPUMEHSETCS HA TPAKTHUKE.

Oco0eHHO UHTEPECHO TO, YTO B OpayHOM J0roBope pecriyonnku Kazaxcran
BO3MOXXHO YCTAHOBHUTHb OOJIBLIMI CIEKTp OOS3aHHOCTEM CYNpyroB, HEXKEIU B
OTEUECTBEHHOM  3aKOHOAATENIbCTBE. 3aKOHOJATEJIEM MPEIyCMOTPEHO  Jaxe
YCTaHOBJICHHE OIPEJIEICHHOIO CPOKA UM COOBITHSA, B 3aBUCUMOCTH OT KOTOPOTO
MOTYT HAacTylaTb T€ WIM HHBIE YCIOBUS JOroBopa. XOTS Ha OCHOBaHWHU
YKa3aHHOTO, yY€HbIE TOJBKO elle OoJbllle MPUPAaBHUBAIOT OpayHBIM TOTOBOP K
CHEJIKE C YCJIOBHEM, MOJPA3yMEBAIOIIYIO HACTYIUICHHE TEX WJIM MHBIX IPABOBBIX

IIOCJICACTBUU B 3aBUCUMOCTH OT KOHKPETHOM CUTYallUU.
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[Io Oonpmieit dYacTh  MOJOXKEHUS  OpayHOro  JOrOBOpa  MEXIY
AzepOarimxanom u Kazaxcranom wuaeHTHdHB.. OJHAKO  JOMOJTHUTEIHHO
3akoHozareneM KaszaxctaHa mnpeaycMOTpeHa BO3MOXKHOCTb CTOPOH JIOTOBOpa
YCTAaHOBUTh HMMYILECTBEHHOE MOJIOKEHUE JIETEH, YTO SBISETCS HEMaJOBaKHBIM
aCIeKTOM BO B3aHMOOTHOILIEHUSX CYIIPYTOB.

VYcranoBneHsl ocoOeHHOcTH U B SnoHuu. Tak mpaBa U OOS3aHHOCTHU B
OpayHOM J0roBope OyAyT HMMETh CHJIY TOJBKO B CJIy4yae, €CId OHHU MpsSMO
IPONUCaHbl JOTOBOPOM [0 3aKIIOYEHUs Opaka, B MHOM Cllydyae MPUMEHSIOTCS
HOPMBI TPaXAaHCKOTO 3aKOHOJATENbCTBA.

B ciyyae ecinu xoTs ObI KaKOW TO MOMEHT HE OyJIeT yCTaHOBJIEH B OpayHOM
JIOTOBOPE /10 MOMEHTA 3aKJII0OUeHUs Opaka, TO TaKue MOJIOKEHUS HE TPUMEHSIOTCSL.
B srom ciywyae OyJeT HNpUMEHSTBHCS TaK Ha3bIBAEMOE IMPABO WHAWBUIYAJIBHON
COOCTBEHHOCTU CymnpyroB. boiiee Toro, naxe B cilydae CMEPTU JIaHHOE IPABUIIO
HEYKOCHHUTENIBHO JTOJKHO COOJIIOIaThCs U MHAWBUIyalIbHbIE BEIIM MOJYYUT JUIIO,
yKa3aHHOW MepBOHAYAIbHBIM COOCTBEHHUKOM.

WNHTepecHO yKa3aH pPEKUM COBMECTHOM COOCTBEHHOCTH MO 3aKkoHYy. B
YaCTHOCTH TPAKJAHCKUM KOJEKCOM fIMOHMU YKa3aHO, YTO B CIy4yae OTCYTCTBHUS
Opa4yHOro JIOroBOpa BCe MMYLIECTBO MPUOOPETEHHOE B NEpUOJ Opaka CUMTaeTCs
COBMECTHBIM H JICJINTCS B COOTBETCTBHH C PABHBIMHU JOIAMH Cynpyros.*’

Ocob6ennocthio Opaunoro goroBopa B KHP cumtaercst 1o, uTo Takoil Opak
MOTYT 3aKJIFOYUTh TOJBKO CYNpPYTH, JIUIA, KOTOPbIE TOJIBKO HAaMEPEHbI BCTYIUTH B
Opak, Takoro rnpasa JIMIIEHbI. Takas HopMa OOBSICHSIETCS U TE€M, YTO JUIsl IOTOBOPA,
KaK Y€ YINOMHHAJIOCh, HE TpeOyeTcs ydacThe KOro-TO H3BHE, JOCTATOYHO
cOOJII0/IEHNs MUCbMEHHOM OopMBI U corjacusi camux cynpyroB. CienoBaTeNbHO,
9TOOBI HE JOMYCKaTh HEHYXKHOTO YBETUYCHHS KOJMYECTBA HEJEHCTBUTEIBHBIX
OpayHBIX JOTOBOPOB, 3aKOHOAATEJeM W HE YyKa3blBajach HOpMa O JIMIAX,

BCTYTAOIIUX B Opax.

* Yeproxonnakosa U.J1. [IpaBoBoii pe:KiM HMYIIECTBA CylPYTOB: CPABHHTE/IBHBII AHAIN3 3aKOHONATENBCTBA
Poccwuiickoii ®eneparun u SInonunu // Mononoii yuensrit. 2019. Ne 24. C. 287-291
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JIOTIOTHUTENBHO YCTAHABIMBACTCS, YTO B OPAYHOM JIOTOBOPE OIMPEACIISICTCS
TOJBKO PEXXUM BIIaIeHUs UMYyIIecTBOM [1].

K takum pexxumam 3akonogatesnib KHP oTHOCHT coBMECTHYIO U pa3esibHYIO
COOCTBEHHOCTb, KOTOPasi BCEM 3HAKOMa U B Pa3bsICHEHUU HE TpeOyeTcs.

OpHako YCTaHOBJICHHWE HANMMUUS CIIE YaCTUYHO Pa3lebHON M YaCTUIHO
COBMECTHOM  SIBJIIETCS  HOBEIUIOW M OTJIMYHUEM  OT  OTEYECTBEHHOTO
3aKOHOJATEIhCTBA. bonee  TOro, yKa3aHHOE  pa3leliecHHe HUYeM  He
00OCHOBBIBAETCS U, IJIaBHOE, HE 00BscHsETCA. TO ecTh 3aKOHOJATENbh OCTaBIISET
OTKPBITOM TPAKTOBKY BBEJICHHBIX MOHSATHUH.

YacTudHO pa3feibHBIM PEKHUMOM  COOCTBEHHOCTH  YCTaHaBIIMBACTCS
n00aBJICHUE OTPAaHUYMUTENILHBIX MEp B OTHOIIECHUHU OIPEACIIEHHOTO HMYIIECTBA,
T.€. TO UMYIIECTBO, MOJIH30BAHUE KOTOPBIM JIOMYCKAETCS TOJIBKO C pa3pemieHuUs
X035IMHA TI0 IOTOBODPY.

[Tox 4aCTUYHO COBMECTHBIM PEXHMOM MOAPA3yMEBAIOT TO, YTO UMYIIECTBO
WCITOJIB3YETCSI CTOPOHAMH YaCTUYIHO, C Pa3pEIICHUS BT IebIla YKa3aHHON BEIITH.

bpaunsim poroBopom mo ['paxmanckomy Kopexcy ['py3un moxker ObITh
MPETYCMOTPEHO, YTO HMMYIIECTBO, KOTOPOE €CTh y CYIPYroB, B JallbHCHUIIIEM
MOJICKUT OOBENMHEHUI0O B O0I[yl0 Maccy, Jubo OyJeT yCTaHOBJICHO
000c00JICHHOE YIIPaBIICHUE KaKOTO-TO OMPEICICHHOT0 NMMYIIIECTRA.

bonee TOro, WHTEpEeCHBIM SBIAETCS TO, 4YTO TIpaBa W O0OSI3aHHOCTH,
YCTaHOBJICHHBIE OpauyHbIM JOTOBOPOM, MOTYT OTPAaHUYUBATHCS HEKUM CPOKOM,
1100 Jake 3aBUCETh OT HACTYIIJICHUS TE€X UM UHBIX YCIOBUH.

B I'paxxnanckom kojekce ['py3un 3akperieHo, 4To 003aHHOCTH B3aUMHOTO
CoJlep KaHMsl CYNPYroB, MpaBa U O0OSI3aHHOCTH MO OTHOUICHUIO K JETSM, MpPOYHe
ATMMCHTHBIC 00s3aTeIbcTBA HE MOTYT HW3MEHATHCS YCIOBUSMH OpadyHOTO
JIOTOBOpA.

JIocTaTOYHO WHTEPECHBIM TMOAXOJ 3aKOHOAATeNds, T.K. TMPH ITOM

HEBO3MOKHO YKIIOHUTHCA OT HaAJieXkallero cojiepkanus ObiBiiero cympyra. C

* 3akon KHP ot 10.09.1980 «O 6pakex. [dnektporHsIii pecype] :  https://chinahelp.me/registry-office/zakon-knr-
0-brake (mara o6pamenus: 30.03.2020). Cr.19.
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OJJHOM CTOPOHBI JaHHOE YCJIOBHE YIpOIIaeT paboTy CyAeHCKOro cooOllecTBa,
MOTOMY YTO HE HaJ0 CBEPSTHCS C MOJOKEHUSIMH OpadyHOTO JOTOBOpa, Ha BCE €CTh
CTPOTrOl yKa3aHHE 3aKOHA.

B Toxe Bpemsi, yuuThIBas, 4TO MO PACTOPKEHUIO Opaka ¢ 3TUMHU BOIIPOCAMU
CTOPOHBI B UTOT€ BCE PABHO MPHUAYT B CYyJ, TO BOIPOC CHOPHBINA. XOTs, KOHEYHO,
BCE 3aBUCHT OT OOCTOSTENIBCTB.

Takum oOpa3oMm, ¢ ydeToM H3JI0XKEHHOTO MOXHO TOBOPUTH O SIBHOM
rno0anu3anuy  TOJOXEHUH OpayHOro JO0roBopa B MHPOBOM COOOIIECTBE.
BoNBIIMHCTBO HOPM OTEUECTBEHHOI'O M 3apyOEKHOTO 3aKOHOJATENbCTB AKTUBHO
[epeceKaroTCs APYT ¢ APYroM, 3aKOHOATENIN Pa3HbIX CTpaxX aKTUBHO 3aUMCTBYIOT
MOJIOKEHUSL «KOJUIET O IOPUIUYECKOMY LIEXy» C IeNIbl0 NMpUAAHusS OpayHOMY
JIOTOBOPY HambOoJiee 0J1aronpuaTHOIO JUIsl HACEJIEHUS BUIA.

bonee Ttoro, cocrapnstomas OpayHOro JOrOBOpa HANpSMYH 3aBUCUT OT
rocyJ1apcTBa, B KOTOPOM COCTAaBIISIETCS, @ €r0 MOJIOKEHUS IPOUCTEKAIOT HE TOJIBKO
U3 TeX TpaaAulMid W OOBIUaeB, KOTOPHIE YK€ YKOPEHHJIMCh B TOM WJIH HHOM

06HICCTB6, HO N OT YUCJICHHOCTH HACCJICHHUA.
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I'masa 3 3akiir04eHue U pacTop;keHue OPAYHOro A0roBOPa MO POCCHICKOMY H

3apy0e:KHOMY 3aKOHOIATEIbCTBY

3.1 3akir0ueHue OPavYHOIo I0r0OBOPA N0 POCCUICKOMY U 3apy0e:KHOMY

3aK0OHOAATEJIbCTBY

Hecmotpst Ha TO, yTO GOJBIIMHCTBO BOMPOCOB, KACAIOUIMXCS 3aKIIIOUCHUS
OpayHOTO JOTOBOpPAa PACCMOTPEHO B MPEAMETE JOTOBOPA U CYOBEKTHOM COCTaBe,
CYIIECTBYIOT U UHBIE MOMEHTHI, HEOOXOIUMBIE JIJISI PACCMOTPEHHSI.

Tak, kak yxe yINOMHUHAJIOCh paHee, OpauHbI JIOTOBOP MOJUYHUHSIETCS TEM
IpaBWjiaM, KOTOpbIE YCTAaHOBJIEHbI TPaKIaHCKUM 3aKOHOJATEIbCTBOM U,
CJIeI0BATEIbHO, HEOOXOAUM PsIJl YCIOBHM, HEOOXOAUMBIX JJI €r0 3aKII0YEHUS.

Hanuuue Takux tpeOoBaHUil 00YCIOBIEHO, YTO MO CYyTH OpayHBIi JOTOBOP
BBICTYIIA€T HEMOCPEICTBEHHBIM OCHOBAaHHEM JJIi BOZHUKHOBEHHUS, MU3MEHEHUS U
IPEKpaIleHUs] UMYIIECTBEHHBIX MpPaB M OOA3aHHOCTEW CYNpPYroB MpH BEIECHUU
COBMECTHOH cobcTBerHocTH [*].

CemelHBIM KOAEKC YCTAHOBWJ, 4YTO JUISI Takoro pojaa JOTOBOPOB
HeoOXoauMa  TUcbMeHHas  ¢dopma ¢ 00s3aTelIbHBIM  HOTapUAJIbHBIM
YIOCTOBEPEHUEM.

JlaHHast MO3UIUS KaXXETCsl BEPHOU B CBA3M C TEM, YTO CTOPOHBI B OpayHOM
JIOTOBOPE ONPENEISIIOT Oyayllylo CyAbOy CBOEro MMYIIECTBA U HOTApUYC, Kak
JUI0 HE3aMHTEPECOBAHHOE, MOXKET OOHAPYKUTh, MPH KaKUX OOCTOSATENIbCTBAX
3aKJII0YaeTCsl yKa3aHHbIM J0roBop. bosee Toro, HOTapuycoM pazbsCHAIOTCS TE WA
WHbBIE TOJIOKEHHUS, UHTEPECYIOIIUE CTOPOHBI, YUTOObI CMBICI TOTO, Ha YTO B UTOTE
UIYT CTOPOHBI ObLI MOHATEH KaXAoMy. B oroBope He Aomyckaercs Kakux-iu0o
OMEYaTOK W OLIMOOK, JBYCMBICICHHBIX (pa3, AaHHbIE CTOPOH BO H30EKaHHE
npobjieM C TOJKOBaHMEM B JajbHEHIEM Takke He0OXOIUMO YKa3bIBaTh

ITIOJJHOCTBIO.

42 Copokuna 0. bpaunsrii toroBop: B yem cMbici? // AamuanctpatuBHoe mpaBo. Ne3. 2014. C. 17
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[Ipu cocrtaBieHnn OpayHOro JOrOBOpPA, MO OJHOMY SK3EMILUIAPY BBIAAETCS
CTOpPOHaM, OAMH OCTAETCS B JI€JIE HOTApUAJIbHOM KOHTOPHI Ha Clly4all YTpAaThl,
60 mopun AByX Apyrux [2].

B ciywae otcyTcTBHUS HOTapuanbHOW (OPMBI CIEAyeT TOBOPUTH O
HEJICUCTBUTEILHOCTH TAaKOro JoroBopa. B 3ToM cnydae OpauHblii J10roBOp
MOJMAIaeT MO/ MpaBUJia HUYTOKHOCTU CHCNKH, U HE OyJeT HECTH B ceOe KaKHuX-
1100 IOPUINYECKUX MTOCIEACTBHM ISl CTOPOH B PE3yIbTaTe CBOECTO 3aKIIOUCHHUS.

[Ipuyem Henb3si 3a0bIBaTh U PO OCOOBIE YCIOBHS 3aKJIIOYEHHUS OpayHOro
noroopa B mepuon ¢ 1 sguBaps 1995 roma mo 1 mapra 1996 roma, korma
oOs3aTenbHasi HOTapuaibHas opMa OTCYTCTBOBaJla. BHeceHne N3MEHEHMIT B yxKe
YCTaHOBJICHHBIE JOTOBOPOM YCIIOBHUS, JHOO €ro mpeKpalieHue He Tpedyer
HOTapUaJIbHOTO yAocToBepeHusa. OIHAKO BHECEHHE HOBBIX YCJIOBHUH yXe Oyner
TpeOOBaTh MPUCYTCTBUS HOTApUYCa.

OnHako, aHanu3HWpys BBIIIECKA3aHHOE CTOUT TOBOPUTH W MPO TO, YTO
HECMOTpPS Ha TO, YTO OpauHbBIN TOTOBOP MOXKET OBIThH COCTABIICH UICAJIBHO B IIJIaHE
IOpUJINYECKON TEXHUKH, 3TO HE SABISETCA TapaHTUEW pa3yMHON OpraHu3aluu
WCIIOJIB30BaHUs UMYIIECTBA, KOTOPHIM OYyIyT pacmopsiKaThbCs CTOPOHBI B Opake
[44].

Mo>XHO TakKe yKas3aTh Ha TO, YTO OpadHbIi JOTOBOP MOKET OBITh 3aKJIIOUCH
U Ha KaKOW-TO OMNpENEeNeHHbIA MEepUuoj, MOCIe KOTOPOro OH aBTOMAaTHYECKH
TIpeKpaIaer ceoe necraue [].

K npumepy, MOXXHO yKkaszaTh, YTO B Clydae pPOXKICHUS peOEHKa B CEMbE,
cynpyr OepeT o00s3aTelibcTBA IO OIJIaTeé KOMMYHaJIBHBIX IUIATEXEH U
€KEMECSIYHOU BBITIJIATE JIOBOJLCTBUSI MaTEPU peOEHKAa B TEUCHUHM TIATH JIET, MOCTE
4yero OpayHbIi TOTOBOP MPEKPaIaeT CBOE ACHCTBUE B CBSI3U C UCIIOJIHEHUEM CBOCH

GyHKUIHMH — MAaTEPUATIBHO TOIEPKAI HYKJAIOIIET0Cs] B TOM WICHE CEMbH.

3 «OcHOBBI 3akoHonarenbcTBa Poccuiickoit ®deneparun o HoTapuarey. yrB. BC P® 11.02.1993r. Ned462-1. Y. 2
Cr. 44.1.
* Moranosa A., Konoxonos H. Maino noamucats, BaxxHO coOmonath // BecTHUK agBokaTckoi manaTel Kuposckoit
oGmnactu. Ne5. 2015. C.39;
* Anrokonscekas M.B. Cemeittoe npaBo: YueGHUK. - 3-¢ u3., mepepab. u gom. M. : Hopma ; 2013. C. 160.
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MoXHO yKa3aTh W TPOCTO CPOK €ro JCHCTBUA, KOT/AA, HAmpuMep, s
MPOBEPKH CBOUX OTHOIICHWH B Opake, CyNpyrd YCTAaHABIWBAIOT IOHAYATY
pa3IeNbHBI PEXUM COOCTBEHHOCTH, HO IO HCTEUEHUH Taphl JIET JOTOBOP
MpEeKpaIIaeT cBoe ACHCTBHUE U COOCTBEHHOCTh CTAHOBUTCS COBMECTHOM.

Taxxe 1151 OpadHOTO TOTOBOPA SBISETCS XapaKTEPHBIM MPUHITUI CBOOOIBI
norosopa [*°].

Hanbonee pacnpocTpaHeHHBIM CUMTAETCS MHEHHUE, 4YTO O OpayHOM
JIOTOBOPE, KaK O COCTOSIBIIEMCSl 3aKIIOYCHHOM JOKYMEHTE MOKHO TOBOPHUTH
TOJILKO TOTJa, KOTJa CTOPOHBI TPHUIUIA K OIPEACICHHOMY COIJIAICHUIO B
TpebGyeMoil popMe Mo BceM HeoOX0IUMBIM yCIoBHsM [*].

Ero 3axiioueHue He MpUBENET B KOHEYHOM MTOre K OTMEHE 3aKIIIOUCHHUS
Opaka, 3TO CKOpee JIOKYMEHT, 00eCreynBaromuii CTaOMIBHOCT, B OTHOIICHUSX,
OH TPEJCTaBISIET CO0OM rapaHThio 0E€30MaCHOCTH KaXKJIOM U3 CTOpoH. Benb, B
KOHEYHOM cueTe, BCerja MMEEeT MECTO OBITh uYeIoBeYEeCKHH (hakTOp U €CiH B
PBIHOYHBIX OTHOIICHUSX TIPEIaTeIhCTBO BIIOJIHE OXHAAEMO H HE BCeraa
MIOPHIIAEMO, TO 37I€Ch CTOPOHAMH BBICTYMAIOT CaMble OJIM3KWE APYT APYTY JIOIH.
bonee Toro, OpauHbIii JOTOBOp SBJISETCS JOTOBOPOM CTPOTO JUYHOCTHBIM,
HEBO3MOIKHO TPETyCMOTPETH MOJIOKEHHUS TAKOTO JOKYMEHTA JIJIS APYTOTo JUIIA.

SIBHBIM TMUIFOCOM OpayHOTO JOTOBOpa SBJISIETCS TO, 4YTO Yy CYIPYIOB
MOSBJISIETCS TIOHMMaHWe (DaKTa MPUHAICKHOCTH UMYIIECTBA TOMY WJIH HHOMY
JUIy Ha TpaBe COOCTBEHHOCTH, JOIYCKAETCS BO3MOXKHOCTh COXpPaHCHUS
JPYKETIOOHBIX OTHOIIEHUW B Ciy4dae pacTopkeHuss Opaka. OJHaKo ecTb u
MUHYCBI, BBIPQXKAIONMIUECS B HEBO3MOXKHOCTH IPOMHUCATh BCE OOCTOATEIHCTBA
COBMECTHOM *KH3HH [*].

PazbsicHeHUI0O TOANEKHUT BOMPOC, KACAIOIMIMKWCS  MOMEHTa 3aKJIIOUCHUS

OpayHOro J0roBOpa, T.K. 3TO IMO3BOJSET ONPENEIUTh CyOBEKTOB OTHOIICHUN. B

46 -
HeuaeBa. A. M. CemeiiHoe ITpaBo : y4eOHUK JUId aKaJleMUYecKoro OakanaBpuara. — 8-e u3j., nepepad. u gom. —

M. : Opaiir ; 2017. C. 78.

47 o
CasoctesiHoBa O.H. Bpaunsrii 1oroBop: akTyanbHbIE IPOOIEeMbIl U IyTH WX pemenus // I'pakganud u mpaso. Nel.

SnBaps 2011. C4
*® Moranosa A., KomoxonoB H. Mano noanucars, BakHO co0m0naTh / BecTHHK anBokaTckoi manatel KupoBckoit
obmactu. Ne5. 2015. C.36
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4acTHOCTH Bompoc 00 obpamenuu B opranbl 3AI'C ctoponamu. OTHAKO MO3UITHS,
9YTO HEO0OXOAMMA I0/1a4a 3asBJICHUS B PETHCTPHPYIONINE OPTaHbl 1 IMEHHO TIOCIIE
3TOTO 3aHUMAThCS COCTABJICHHEM OpavyHOTO NOTOBOpa, ommobOouHa. Cam JOTOBOP
IpEJCTaBIsieT CcOO0OWM akKT Ccorjacust O paclpeieNieHHH HUMYIIECTBA MEXIy
CTOPOHaMH, KOTOPHIE BCTYIAIOT HE TIPOCTO B PHIHOYHBIC OTHOIICHHUS, a CO3AAI0T
HOBYIO SYCHKY OOIIEeCTBa B IICIOM. A OMpeAesss 10 BCTYIUICHUS B Opak, KaKuM
oOpazoM OyneT ompenensaThes Cyap0a MMYIIECTBA, KaK-HUKAK JYYIle MMOKaXeT
pUMepHOEe OyIyIee TaKOW CEMBH.

Taxxe MpaBHIBLHO MOIYCPKUBACTCS aBTOPAMH, YTO CYyIpyram HEoOXOIUMO
NIOMHUTH O TOM, YTO CIIMCOK INpaB M OOSI3aHHOCTEH, 3aKpETUICHHBIH B OpadyHOM
JIOTOBOpE, SBISIETCA 00s13aTeNbHBIM, MIPEXK/IE BCETO, /U1 HUX CaMHX U HapyllIeHUE,
OTCTYTI OT HUX MOKET IPUBECTH pa3pelleHuIo cropa B cyae [].

3aKoHOJATENIeM HE YCTAHOBJIGH M OINPENEICHHBI CPOK ISl 3aKITFOUYCHHS
OpauHoro goroBopa. B gacTHOCTH, eciM CTOPOHBI 3aKJII04aT OpayHBIA TOTOBOP, a
BCTYIISIT B caM Opak TOJILKO 4epe3 TOfA, 3TO HUKOUM 00pa3oM HE M3MEHSET ero
YCIIOBHS BCTYIUICHUS B IOpUIUYECKYIO cuity. OTcrola MOKHO CAENaTh BBIBOM, UTO
OpayHblil JOTOBOpP MOXET BCTYNHUTh B CHUJy B JIFOOOM NEpPHOJ BPEMEHHU IMOCIE
HETMOCPEACTBEHHO 3aKioYeHHs. BakHO caMo 3akiiodeHHe Opaka Mexay
CTOpPOHAMH, 3aKJIFOYUBIITUMH JJOTOBOD.

Kak ykaspiBaeT psii aBTOpOB, O OpadyHOM JOTOBOPE B 3TOM CIIydae ClIeAyeT
TOBOpUTH, KaK O TPEABAPUTEIBHON ClHIENKe, 3aKIIOYaroIIeicsl Iepel CamMuM
noroBopoM. OHAKO CYUTAEM, YTO JAHHOE MPABWIO HE MPUMEHHMO K OpayHOMY
JIOTOBOPY TO TPUYHMHE TOTO, YTO OH BBICTYINAET caM IO cebe M OTKa3 OT €ro
3aKITIOYCHUS HE BJICUET KaKUX-THOO MOCIEICTBUI ISl CTOPOH.

HeBepHO# OTHOCHTCS M TIO3HMIUS O MPUPABHUBAHWUU OPAvYHOTO JOTOBODA,
3aKJIFOUEHHOM JI0 BCTYIUICHHS B Opak K ClIeJKaM C ycloBHeM. B Takom cimydae
rpakJaHe CTOJKHYJIUCh ObI C MPOOJIEeMOil KacaeMo HACTYIUICHHUS TOCIEICTBHIA

noropopa. Tak, 3akiO4YuMB OpayHbId JOTOBOpP, a IOTOM BIIOCJIEACTBUU,

9 ITerpoB B. Bpa4nslii 1oroBop: XpoHHUKa CYIIPYKeCcKOi BOWHBI / AnMuHnCcTpaTnBHOE npaBo. Ne3 2015. C.15
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OTKAa3aBILINCh OT BCTYIUICHUS B Opak, OpauHblil 1OrOBOpP, TEM HE MEHEE, BCE PaBHO
Haval cBoe JeicTBue. Benb OCHOBHOE ycloBHE, a MMEHHO, BCTYIUICHHE B Opak,
OBLIO HapyIIEHO OJTHOM U3 CTOPOH. B 3TOM cilyuae JOroBOp TOJIBKO OTTOJIKHYJI ObI
JIOACM OT CBOEr0 3aKJIIOUEHHUs, cTajdl Obl HEMpUBIEKaTeNIeH M OymyIIux
CYIIPYIOB.

bonee Toro, Opak Henb3s OTHOCUTH K YCJIOBHSIM, HACTYIUIEHHE KOTOPOIO
HEU3BECTHO JJi1 OyAyIIMX CYNpyroB, T.K. YKa3aHHOE pEIICHHE JICKHUT CTPOTO Ha
caMux cropoHax [*].

OTnenpHO XOTENOCH OBl  OCTAHOBUTBCSI HAa MHEHHM O TOM, UTO
BBICKA3bIBAJIOCH TMPEAJIOKEHNE TMPHU 3aKII0YeHUH OpavyHOTO TOTOBOpPA, CTABUTH
OTMETKY 06 3TOM B CBUJIECTENLCTBE O PErucTpamuy opaka [*'].

Taxum oOpa3om, MOTEHLMATBHBIE KPEAUTOPHI 3HAIU Obl 00 UMYILIECTBEHHOM
TIONIOYKEHNN TIMIA, KOMY TpeocTaBisercss KpeauT [-]. OIHAKO CUHTAEM TaKyIo
MO3UIMI0 HELEJIeco00pa3Hoil Mo MPUYMHE TOTO, TO OpayHbI JOTOBOP CIMILIKOM
nojBwkeH. Tak, ecnu Opak MOXKET 3aKIIOYUTHCS Ha AECATUIIETHS, TO CaM JOTOBOP
MEHSTh TIOYTH E€KETHEBHO, B 3aBUCUMOCTH OT >KeJaHus cynpyros. boree Toro,
CBUJACTEIBCTBO O PETUCTpalud Opaka JIMIIb SIBISETCA  YJOCTOBEPSIOLINM
JIOKYMEHTOM O TOM, YTO JIBa JIMIIa TENepb SBISIOTCSA CYNpPYramH, yCTaHOBJICHHE
0053aTeIbHOW OTMETKH O 3aKJIFOUEHUH OpayHOro JIOrOBOpa SBJISETCS HEHY>KHBIM
IPUPOCTKOM.

Takum 006pa3zoM, OpadyHbIil JOTOBOP MPECTABIISIET COOOM BCE-TaKU BOJIEBYIO
CHIEJIKY JIByX CTOPOH, FOTOBBIX K JMAajoOry Ha Oymare W B CEMEWHOHN XU3HM IJis
o0ecrniedeHrs OIaromoaydHOro COCYIIECTBOBaHMs B manbHeimeMm. boree Toro,
TaKOM JOTOBOP 3aKIIOYAECTCS MEXIY JBYMsSI CTOPOHAMH OMPECIICHHBIMH B CAMOM

AOTOBOPC U ITOAJICIKHUT O6$ISaTeJ'ILHOMy HOTapHaJIbHOMY 3aBCPCHUIO.

>0 I'paxnanckuii kogexe P®. Yacte mepBas ot 30.11.1994 N 51-®3 (pen. ot 16.12.2019) // C3 P®. 1994. N 32. 4. 1
ct. 157.
*! Kpamrenunnukos I1.B. Cemeiinoe mpaso. Yuebnuk. : Craryt ; 2015. C. 53.
> Jlesymxuna A.H., CepebpskxoBa A.A. Cemelinoe npaBo. YueOnuk. : Yul'y ; 2011. C. 172.
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3.2 Pacrop:keHue Opa4HOro 0roBopa Mo pocCUiCKOMY U 3apy0exHOMY

3aKOHOAATC/ILCTBY

YuuteiBass TOT (akT, 4YTO OpayHbli JOTOBOP MPEACTABIAECT COOOH
JOCTAaTOYHO JJTUTEIBHBINA MO0 CBOEH MPOJOIIKUTEILHOCTH BO BPEMEHH JIOKYMEHT,
TO OYEBHUHO, YTO €0 YCIOBHUS CO BPEMEHEM JIOJDKHBI MPETEPIICBATh N3MEHEHHS.
Kak yxe ynoMuHanoch paHee, OpadHbIii JOTOBOp OTHOCHUTCS K Tpa)KIaHCKO-
IPaBOBBIM JIOTOBOpaM U BIIOJHE €CTECTBEHHBIM SIBISIETCS TOT (PAaKT, 4TO, KaK U
WHBIE CACIKH, €T0 MOKHO U3MEHUTh WM JJaXKe PACTOPTHYTh. Takas BO3MOKHOCTh
npefocTaBiIeHa Cynpyram B j1000e yaoO0HOe BpeMsl MPU HAIWYMH WX COTJIAcUs U
HOTapUaIbHOTO YJIOCTOBEPCHUSI.

EcrecTBeHHO, y4HTBHIBas XapakTep OpayHOTO JIOTOBOPA, YCJIOBUS €T0
pacTOpKEeHHS U TPEKpaIleH!s] IMEIOT CBOU 0COOEHHOCTHU. Tak JOrOBOp HAMPSMYIO
3aBUCHUT OT Opaka. Hampumep, mpu pacTop>keHUU Opaka 1o 000IIHOMY COTIIACHIO
CYHpyroB, OpauyHBIi JOTOBOpP TOYHO TakKe TIpEeKpamiaer CcBOe JeicTBHE 3a
UCKITIOUEHHEM TeX O0053aTEeNIbCTB, KOTOPbIE MMEIOT CHUJIY B COOTBETCTBHH C €TO
yenosusamu [].

K tomy ke, ucxoss u3 cBOOOIBI 1I0rOBOpa, OpavyHbIi JOTOBOP MOXKET OBIThH
U3MEHEH WJIM PAacCTOPTHYT MO YCIOBUSM CaMoOro JOTOBOpa, K IMPUMEPY, B CBS3H C
OTCYTCTBHEM OIUIATHI COJIEP)KaHWMS HA CYNPYry WIA B CBS3M C IPH3HAHUEM
cynpyra HezmeecrnocoOHbIM [**]. OmHAKO clemyeT y4uTBHIBaTh, YTO MPOIHCHIBAs
TaKWe MOJIOKEHUSI B JIOTOBOPE MOXKHO CTOJIKHYTHCS C MPOOJIEMOW MPU3HAHUS €TO
HEJICHCTBUTEIBHBIM I10 MPUYNHE YIIEMJICHUS TIOJI0XKCHUS OJTHOW U3 CTOPOH.

B »TOM 1u1aHe, KOHEYHO, OTEYECTBEHHOE 3aKOHOIATEILCTBO MPOABHUHYIIOCH
HEJIOCTATOYHO JAJCKO. YUHTHIBAs OMBIT 3apYOCIKHBIX KOJUIET, KOTOPhIC K TaKUM
YCIOBHUSM TMPHUITMCHIBAIOT W YCJIOBUS HEMAaTEpUAIBHOTO IUIaHA, CTAHOBHUTCA

O4YCBHUIHBIM OTJINYHC CEMEHMHOI0 3aKOHOOAaTCJIbCTBA.

>3 Cemelinbiit Konexc Poccuiickoit @eneparmm ot 29.12.1995 Ne223-03 (pen. ot 06.02.2020 Nel10-D3) //

Poccuiickas rasera. 1996. N 17. 4. 3 Cr. 43.

> AHTokoubckas M.B. Cemeiinoe npaBo: YueGHHUK. - 3-¢ u3jL., mepepal. u gor. M. : Hopwma ; 2013. C.128.
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Tak B psne cTpaH NOMUMO HUMYIIECTBEHHOIO XapakTepa, YCIOBHUEM
IpeKpalieHueM OpayHOro JOTOBOpPA MOXKET MOCIYKUTh U Ta e U3MEHa CyNpyra.
Torpa, mpu HaaMuuu JOKAa3aTENbCTB HACTYIAT YCIOBUS OpayHOro KOHTPAKTa,
KOTOpBIE TPEAyCMaTpUBAIOT TAaKOW CIEHApH pa3BUTHS coObITHUH. BepostHee
BCEro, TakUM OOpa3oM, 3apyOe’KHBbIM 3aKOHOJATENb MPEJOCTABUI BO3MOXKHOCTh
CTOpPOHAaM, PEIIMBIIUM COOpaTh CBOM COIMAJIbHYIO AYEHKY 00€30IacUTh Jpyr
Jpyra Ha rocyJJapCTBEHHOM YPOBHE OT HEOOAYMaHHBIX MOCTYIIKOB.

Taxoxe Henb3s 3a0bIBaTh U PO MHBIE ECTECTBEHHBIE IPUUNHBI IPEKPALLICHUS
Opaka, Takhe Kak CMEpPTh OJIHOTO U3 CYIPYTOB, TUOO MPU3HAHUE €T0 YMEPIIUM 10
pPELICHUIO Cyla, a TakkKe [0 3asBJICHHIO OINEKyHa CYIpyra, HOPU3HAHHOTO
HE/IEECIIOCOOHBIM.

B caywyae mnpekpaimieHus OpayHOro JOTOBOpa NPUMEHEHUIO OyIyT
NOJUIEKaTh TE€ €ro IyHKThl, KOTOpble ObUIM pacCUUTaHbl Ha IOCIEICTBUS
IIPEKpAILCHHUS.

Tak wMoryr, K mHOpuMepy, paccMaTpHBATbCA BOMPOCHI, KaCaIOIIHUECH
AJIMMEHTHBIX IJIATEXEH, MO0 yTBEpK/IeHAa KOMIIEHCALUs OCTpalaBIleil CTOpOHE
B pe3yJibTaTe€ OTYYKJIECHHUS HMYIIECTBOM OJHHMM H3 CylnpyroB. BapuanToB Ha
cCaMoOM JieJie OTPOMHOE KOJIMYECTBO M OpauHbIil JOrOBOP MO3BOJISIET BKIIOUUTH BCE
HEO0OXOIMMBIC ISl TOTO, YTOOBI 00€30MacUTh KaKIYI0 U3 CTOPOH.

Ho 310 mopokmaet U Maccy BOIPOCOB, CBA3aHHBIX C TE€M, KaK MPaBUIIbHO
BCE yka3zaTb B JoroBope. Tak, ecnu OyAeT YCTaHOBJEH pa3/ieibHBbIA PEXUM
COOCTBEHHOCTH CYIPYroB, HO HE OyAEeT YCTaHOBJIEHO, TO TaKOH PEXUM HMEET
CWJIy U TIOCII€ PACTOP>KEHHs] OpayHOro 0rOBOpa, TO TaKOH HEXUTPOU Ja3erKoi
MOKET BOCIIOJIb30BaThCs HEAOOPOCOBECTHAasi CTOPOHAa TMpPU  PaCTOPKEHUHU
JIOTOBOpA.

B wacTHOCTH, B KOHKPETHOM CiIy4ae, MOKHO OyJeT rOBOPUTH O TOM, 4YTO
pPeXUM pa3AeNbHOM COOCTBEHHOCTH CYIIECTBOBAN JIHMIIb HPU COBMECTHOM
MPOKMBAHUM, OJTHAKO MPU PACTOPKEHUHU Opaka v, COOTBETCTBEHHO, MTPEKPAICHUH
OpayHOro JOroBOpa, CIEAYEeT TOBOPUTH O paslele COBMECTHO HaXKUTOTO

UMYIIIECTBA B OOIIIEM MOPSJIKE COTIACHO 3aKOHA.
46



Tak Onpenenenuem CK mo rpaxaaHckum aenam llepBoro kaccarmoHHOTO
cyna ooOmei ropucauknmu ot 29 smBaps 2020 r. mo menmy N 8I-6341/2019
pelieHre palloOHHOIO CyAa OCTaBJIEHO B CWJIE, OpayHbId JIOTOBOp, COIJIACHO
KOTOPOT0o ObLI ONpPENESIEH pa3/ieiIbHbIN MPABOBOM PEKUM UMYILECTBA CYNPYIoOB, a
UMYILIECTBO MEPEXOJWIO B  COOCTBEHHOCTb OJHOTO  CyHpyra, IpHU3HaH
JEHCTBUTEIILHBIM.

Ha ocHOBaHuM  BBIIIEYKa3aHHOTO  BIOJHE JIOTUYHBIM  OBUIO OBl
3aKOHOJATEI0 BHECTH M3MEHEHHMsT B (CeMEHHBI KOJIEKC, Kacaroluics
OCTaBJICHUIO B CHJIE TOTO peKUMa COOCTBEHHOCTH, KOTOPBIM CYIIECTBOBAJ IPH
JEHCTBYIOLIEM OpavyHOM JIOTOBOPE, €CJIM MHOE HE MPETYCMOTPEHO UM CAMHM.

JIOTIOJIHUTENBHO CTOUT KOCHYThCS CyOBEKTHOTO COCTaBa U IPU BHECEHUU
WU3MEHEHUH WK MTpeKpaiieHus: OpayHoro 10roBopa.

Tax, TakuMu MMLIaMU BBICTYNAIOT CYNpyrd, Ju00 ObIBIIME Cynpyru. Jluna,
KOTOpBIE€ TOJIKO MOJAJIM 3asiBICHUS MPEKPATUTh OpayHbIii JOTOBOP, HE MOTYT IO
IPUYHUHE €r0 OTCYTCTBHSI B IPUHLMIIE. Y YUTHIBAsI HaYaIo JEHCTBUS 1OrOBOpa MpU
3aKJIIOUEHUU CaMoro Opaka, IeJecoO0pa3HOCTh 3aKio4yaTh COTJIAIIEHHE O
BHECEHHH U3MEHEHUM, MO0 MPEKPaAILEHUE MTOJTHOCThIO OTCYTCTBYET. J[0 BHECEHUS
3alliCU B PETUCTPUPYIOMIMX OpraHax O BCTYIUIEHMM B Opak, JOrOBOpP M TaK He
MMEET IOPUANYECKON CHUJIBI.

OO0 OIHOCTOPOHHEM OTKa3€ OT MCIOJHEHHUs MOJOKEHUW JI0roBOpa peuu
OBbITh, €CTECTBEHHO HE MOXKeT. JIJig Toro, COOCTBEHHO, 3aKOHOJIATENb U 3aKPETH
32 CympyromM BO3MOXHOCTb OCIApUBATh YIIEMJISIFOLIUE €ro MpaBa U 00sI3aHHOCTH
yCJIOBUSI OpayHOro JOTOBOpA.

bonee Toro, y4yenmle yKka3blBalOT Ha TOT (PaKT, YTO YKa3aHHBIA 3amper
MO3BOJIMJI IOBBICUTh CTAOMJIBHOCTh M YCTOMYHMBOCTH OpavyHOro J0roBOpa, Mpuaall
eMy CTaTyC HETOKOJIeOMMOro J0KyMEHTa, YUUTHIBAIOLIETO BOJICU3bABICHUS 00X
CTOPOH.

IIpu »stom Cewmeitnpii Komekc mnpocTo mepeHamnpaBisieT Ha CTaTbU
['pak1aHCKOr0 3aKOHOJIATENbCTBA AJII TOTO, YTOOBI pa3bsCHUTH OoJiee MOJPOOHO,

YTO OTHOCUTCS K CYIIECTBEHHBIM YyCHOBUsM JoroBopa. CoriacHo cratbe 451
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I'paxnanckoro Komekca P® cymecTBeHHOE W3MEHEHHE OOCTOSITENIBCTB, W3
KOTOPBIX CTOPOHBl HCXOJWJIM IEPBOHAYAJIBHO, SBISAETCS OCHOBAaHUEM [UIS
PACTOPIKEHHMS, a TAKXKE U3MEHEHHs foroBopa [*°].

bonee TOoro, roBOpUTCS O TOM, YTO CYIIECTBEHHBIM YCIOBUE OYJET TOJIBKO
TOrJa, Korja OyAeT YCTaHOBJEHO, YTO €ro HajJluuuhe O 3aKIOYEHUH JOroBOpa
BOOOIIIE HE MOTJIO OBITh U PEYH, JINOO CTOPOHBI MOABEPTIIN ObI €r0 CYIIECTBEHHBIM
VU3MEHEHUSIM.

JIOTIOTHUTENBHO YCTAHABJIMBAECTCS, YTO HEOOXOIUM psii YCIOBUM, TpPH
HaJIMYUU KOTOPBIX, MPUYEM OJHOBPEMEHHO BCEX, HA OCHOBAaHWU KOTOPBIX Yy CyZa
OyJeT OCHOBAHHE U3MEHUTH YCIOBHUS 3TOrO JI0rOBOPA.

Tak TpeOyeTcsi, 4TOOBI:

- MpU 3aKIOYEHUU JOTOBOpPAa CTOPOHBI HE 3HAJIM O BO3MOKHOCTH
HACTYIUICHUS YKa3aHHBIX MTOCJIE/ICTBHIA;

- T€ U3MEHEHHUS, KOTOPbIE CTAJIU MPUUYUHOMN CO3qaHMs HEOJIaronpHUsITHBIX
YCJIOBUM, BBI3BAHO YCJIOBUSIMHM, KOTOPBIE TIPH BCEH BO3MOXKHOMU
OCMOTPUTENBHOCTH W  3a00TJIMBOCTH  CTOPOHBI HE  IOJYYHJIOCH
IPEOJI0JIETD;

- €CJIM U3MEHEHHsI B JIOTOBOpE HE MPOU30UIYT, TO CTOPOHA MOTEPIUT
TaKoM yiiepO, KOTOPHIH ObLI HE TOJIBKO HE MPETYCMOTPEH B IOTOBOPE, HO
U He ObLJT 1a’Ke PACCMOTPEH, KaK BO3MOXKHBIN B LIEJIOM;

- CYLIECTBO JOroBOopa HE MPEAYyCMATPUBAET PHUCK  TMOTEPH
3aMHTEPECOBAHHON CTOPOHBI.

VYka3aHHbIE MyHKTHI SIBHO TOBOPST O PHIHOYHBIX OTHOILEHUSX JIOTOBOPHOM
CTOPOHBI OTHOILIEHWH, OAHAKO OYEBMJIHO, YTO OTHOUIIEHHS B Opake Bce-Taku
JOJKHBI HOCUTh MHOM XapakTep.

Kaxxercst cTpaHHbIM TO, 4YTO 3aKOHOJATENb IEpPEHEC BCE BONPOCHI Ha
IpaXIaHCKOE 3aKOHOJATENIbCTBO B TO BpeMs, KaK CYMTaeM, HEOOXOAMMO

3aKpPCIICHUC OINPCACIICHHBIX IIpaBWUJl HMCHHO B CEMEMHOM 3aKOHOOAaTCJIbCTBE,

> I'paknanckuii kogexc P®. Yacte nepsast ot 30.11.1994 N 51-®3 (pen. ot 16.12.2019) // C3 Pd. 1994. N 32. Y.
1 cT. 451.
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YTOOBI ele OOJbIle OTIPAaHUYUTh OpayuHBId JTOTOBOP OT TPakIaHCKO-TIPABOBBIX
JIOTOBOPOB.

B uHOM ciydyae mpu Takol HESICHOCTHM BOIIPOCOB, YTO K YEMY MOXKHO
OTHOCHTb, OYJIET MU3JUIIHSS HAarpy3Ka Ha cyeOHBIH anmapar.

K Ttomy ke, ecnu Bompoc pemaeTcsi Bce-Taku B CyA€OHOM MOpSIKE, TO MO
TpeOOBAaHUIO CYNpyra, CYJOM ONPEIEISIIOTCS M TOCIEACTBUS PaCTOPKEHHUS
OpadHOro JI0roBOpa.

Tak, cormacHo Omnpenenenuss CK no rpaxaanckum neixam  Broporo
Kaccanmonnoro Cyga P® oOmel wopucaukuuu ot 11.02.2020 roga Ne8-I'
4832/2019 B cBA3M ¢ TEM, YTO YCIOBHSIMH OpayHOTO JOTroBOpa ObLia
IpeIyCMOTpPEHa Nepeadya HEABM)KUMOTO HMMYIIECTBAa CyNpyre, OT 4Yero Jpyras
CTOpOHA YKJIOHSJIACh, B CBA3M C 4eM ObUIO OOpalieHue B Cy[, B XOJ€ KOTOPOro
oIpeiesieHNe pailoHHOTO cyzia ObLIO OTMEHEHO.

[Ipu pacTtopkeHHUM [0TOBOpa O0S3aTENbCTBA TAKKE IPEKpAIIalOT CBOE
neicteue. B To ke Bpems, corjacHo oOLEeMy MOpaBULy, CTOPOHBI HE CMOTYT
TpeOOBaTh BO3MELIEHUS TOTO, YTO ObUIO MMHU HCIIOJIHEHO IO 0053aTelabCcTBaM J0
MOMEHTA PACTOP>KEHHS JOTOBOPA, ECIIM HHOE HE OBLIO IPETyCMOTPEHO JOTOBOPOM
[**]. Ecnn e OpauHblii JOTOBOp HpPEKpaTHUT CBOE JIEHCTBHE HA OCHOBAHHH
HENPEIBUICHHBIX OOCTOSITENBCTB, CYI OyAeT UCXOAUTh U3 TPHUHIUIIOB
COPa3MEpPHOCTU U CHPABEJIMBOCTH NPU OMNpEACICHUU MabHEHIIEH Cyab0Obl
UMYILECTBA CYIIPYTOB.

Tax, Hampumep, eciid, COTJaCHO YCJIOBUS OpadyHOro JOToBOpa, MEXIY
CylnpyramMu ObUT YCTAHOBJIEH PEXHUM pa3/iebHON COOCTBEHHOCTH U OOS3aHHOCTD
yILIaThl CYIPYrOM aJMMEHTOB Ha CO/IepKaHHUE CYIPYTH, a CTOpOHA, TEM HE MEHEE,
HE TNPOM3BOJUT OIUIATHI, TO Jpyras CTOPOHAa HMMEET NPaBO 3a HU3MEHEHUEM
pa3enbHOTO peXHMa C LEJIbI0 BOCCTAHOBJIECHHS CBOMX HApYIIEHHbIX TpaB. B

JAHHOM CJIy4ae HAJIMIO HAPYLIEHNE YCIOBUM JOTOBOPA CTOPOHOM COTJIAIICHHUS.

*® AGaumn D.A. Cemeiitoe npaBo. YuebHoe nocobue. M. : UHOPA-M ; 2005. C. 36.
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Opnako, eciu, K MpuMepy, B OpauHOM J0roBOpe OBLIO MPOMUCAHO, YTO IO
IpeKpalieHno Opaka JayHbI JOMUK OCTAe€TCs y CYHpPYTH, a Cynpyr MOJYyYUT
ONPENICIICHHYIO JICHE)KHYIO KOMIICHCALNIO, HO B PE3YJbTaTE yJlapa MOJIHHH, JOM
3aropencss U HOTEpPsUl CBOW BHUJ N0 3aKJIIOYEHHMs JIOrOBOPA, TO pPEeYb HIET O
HaJIMYUMU CYIIECTBEHHOTO YCIIOBHUS, KOTOpO€ TpeOyeT BHECEHUS U3MEHEHHS B
OpayHbIil TOTOBOP MEX/Y CYIIpyraMu.

VYuuthiBas TO, YTO MPUMEHSIOTCS HOPMbI TPAXKIAHCKOTIO 3aKOHOAATENIbCTBA,
HEOOXOAMMO COONIOICHUE JO0CYACOHOM Mpoleaypbl YyperyJIupoBaHUsS BOMpoOca
MEKy CTOPOHAMH.

Tak, BO3Bpamasch K BBIIIEYKa3aHHOMY IIPUMEPY, CYIIPyra, He MOIy4aromas
AIMMEHTHI Ha CBOE COJIEp)KaHNe CHavalla JIOJDKHA HAMPaBUTh CYNPYTy TpeOOBaHME
O BBIIIATE MNPUYMUTAIOMIMXCSI € CyMM U B CiIy4dae HEMOJY4YeHUs OTBETa B
TPUILATUAHEBHBIA CPOK, JMOO OTKa3, yXe oO0pamarbcsi 3a MOAAEPKKON
rocyAapcTsa B JIMLE CyAa.

VYkazaHHas MO3UIMUS KAKETCS BEPHOU B CBSI3U C TEM, UTO TAKMM 00pa3oM He
TOJIBKO COOJIOAAETCS CpPOK, YCTAHOBJICHHBIM JUIsl pa3pellieHuss BOMNPOCOB B
OTHOUIEHUH TPa)XIAHCKO-TIIPABOBBIX JI0IOBOpax, HO U MPUCYTCTBYET MHOM CMBICIL.
Tak y CTOpOH NOSIBISETCS JOMOJHUTEIBHOE BpeMsi 00AyMaTh CBOE PEILEHHUE 10
W3MEHEHHIO, JHO0 pacTOpKEeHHIO OpauHoro moroopa []. Bomee Toro,
pacToOpKEHUE JI0roBOpa MOXKET B HMHBIX Ciy4asx 0003HauyaTb W pPacTOpP>KEHUE
Opaka B Oyxaymiem, OTCIOAAa JIMIIHUM BpeMs TOAyMaTh HaJ  BCEMH
00CTOATENBCTBAMH, YTO CTOUT Ha BECaxX B UTOTEe HE OyJIET JINLIIHUM.

Ecnu ke peub 3axoguT 00 OOCTOSITENBCTBAX, CYIIECTBEHHO H3MEHSIOIINE
YCIJIOBHSI IOrOBOPA, TO TYT BOIIPOC MPUHUMAET CTPOTO JIMYHOCTHBINA Xapakrep. [Ipn
3aKJII0YEHUU OpavyHOro AOroBOpPa, CTOPOHBI HCXOAWINA U3 TOTO, YTO UX OTHOLICHUS
NPUHUMAIOT JOTOBOPHBIM XapakTep, MO3TOMY CyQy HEOOXOJUMO YCTaHABIIUBATh
HACKOJIBKO CYIIECTBEHHBIM SIBJISIETCS OOCTOATENIBCTBO, HAa KOTOPOE CChLIAETCSA

58
CTOpPOHA J0TOBOpA.

>’ Mbickun A.B. Bpaunslit noroBop B cucreMe poccuiickoro yactHoro npasa. M. : Craryt ; 2012. C. 129.
>® [Muennunesa JLM. Cemeiinoe npaBo Poccun.: Yuebnuk. 5-e uzn., nepepad. M. : Hopma ; 2009. C. 219.
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bonee Toro, cmpaBemIMBO TOAMEYaeTCs, 4YTO MpaBHia, Tpedyrolue
BHECEHUS W3MEHEHUMH B JOTOBOPBI 3a4acTyl0 CBS3aHO C 3KOHOMHUYECKHUMU
SBJICHUSIMH, B TO BpeMsi, Kak OpauHblid JOTOBOpP 3aBUCUT CTPOIO OT IMOJOKEHUS
JBYX CYTIPYTOB.

3a4acTyr0 pedyb 3aXOJUT O PE3KO HW3MEHUBIIMMCSA MaTepUaIbHOM
MOJIOKEHUH CYIIPYTOB, TAKUX KaK XOPOILIEe HACJIEACTBO, BBIMUIPHIII B JIOTEPEIO U
IpOYMe, KOTOPBIE JENA0T BBIITOJIHEHHE YCIOBUN OpadyHOTO JOrOBOPA COBEPIIEHHO
HEBBITOJHBIM JUIsI APYrOd CTOPOHBI M B CBSI3M C ATUM OOpaIllaloNIyIOCs B CY/I.
Bonee Toro, kaxkeTcsi CTpaHHBIM, YTO MOI00HOE YCIOBHE HE OyIeT 3aMKCUPOBAHO
B CYILIECTBYIOIIEM OpayHOM JIOTOBOPE B CBSI3H C CBOEU JIOTUYHOCTHIO.

Benp BnonHe ecTecTBEHHBIM Oy/IeT U3MEHEHUE MATEPUATIBLHOTO MOJOKEHHUS
cynpyra, Kak B IOJIOXXUTEILHOM, TaK W B HETAaTUBHOM CMbICNIaXx, U OpayHbIi
JIOTOBOP, KaK HUKTO APYroi ObLT ObI IOMOIIIHUKOM B Pa3pelIeHUU CYIIECTBYIOIINX
BOIIPOCOB.

CTOUT KOCHYTBCS M MOMEHTa BCTYIUICHHS B JCHUCTBUE TE€X H3MEHCHMWM,
KOTOpbIe OyAyT YCTaHOBJIEHBI B OpauyHOM JoroBope. Eciu BHeceHHe M3MEHEHUM
OBLTIO OOOIOJIHBIM PEIICHHEM 00OMX CYIpPYroB, TO MOCJE, COOCTBEHHO, BHECCHUS
W3MEHEHU U HOTapUaJIbHOTO YJAOCTOBEPEHUS, OpauHbIi JOTOBOP YXKE CUUTACTCS
u3MeHeHHbIM. OJHAKO, €clid Takoe U3MEHEHHe OyAeT CaHKIIMOHHPOBAHO
CyiIeOHBIM OpPraHOM, TO MOMEHT (haKTHUYECKOTO W3MEHEHHUS ITYHKTOB JOTOBOpa
HACTYNUT JUIIb C MOMEHTA BCTYIUICHUS B 3aKOHHYIO CUJTY PELIEHHUS Cyaa.

JIOTIOJTHUTENBHO XOTENOCh OBl OCTAaHOBUTBHCS HA MPHU3HAHUU JOTOBOPA
HEJCHCTBUTEIbHBIM. Tak OpauHbIil 10rOBOp OyneT HEACHCTBUTENBHBIM B CIyYasx
YCTAHOBJICHHBIX TPaKJAHCKUM 3aKOHOJATEIbCTBOM, a TaKXe€ NpPU MOCTAHOBKE
OJIHOM U3 CTOPOH B KPailHE HEBBITOIHOE MOJIOKECHUE.

Hcxonst u3 BBIIECKA3aHHOTO, CIIEAYET BBIAEIUTD YCIOBUSA JJIsl ONPEICIICHUS
CHCNIKM KakK JeHCTBUTEILHON, YTOOBI OMPENEIUTh YCIOBHS, CHOCOOCTBYIOIIHE

MpU3HAHUIO ee oOpaTHOro d(PdekTa.

IT0:
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- OTCYTCTBHE MPOTUBOPEUHII 3aKOHY COAEpkKaHHUs OpadyHOTO JOrOBOPA.
Ecnu Oyner nomymieHo yclioBHE HEMMYIIECTBEHHOTO XapakTepa, Takoe,
KaKk OOS3aHHOCTbH CYINPYTH MBITh MOJIBI POBHO B CEMb YTpa KaxKIOro
MOHENIeIbHUKA, K TPUMEPY, €CTh BCE OCHOBAHHUS I OCHapUBAHUS
JIOTOBOPA;

- HaJu4he JIeeCliOCOOHOCTH M TMPABOCIOCOOHOCTH CYINPYroB MpH
3aKJIIOUEHUU OpadyHoro aoroBopa. Tak, Kak yXe YIOMHHAJIOCh paHee,
IpU 3aKJII0OYEHUU Opaka ¢ HECOBEPUICHHOJETHUM, KOTOPBIN HE SIBISETCS
AMaHCUIHPOBAHHBIM B CBSI3U C OCYIIECTBIEHUEM MPEANPUHUMATEIHCKOM
JESITEIbHOCTH BHOBB BO3HUKHET BOTIPOC O MPAaBOMOYHOCTH JJOTOBOPA;
00s13aTeIbHOE HOTapUaAJIbHOE 0(hOPMIIEHUE JI0TOBOPA;

- Halu4he JOOpPOBOJLHOTO BOJICU3BSIBICHUS CTOPOH 3aKIIOUEHUS
6paunoro xorosopa [*].

XOoTsl Haj MOCJIETHUM MOMEHTOM MOXXHO ObLIO Obl mocnoputh. Hannuume
OpadyHOro JO0TrOBOpa HE BCErja TOBOPUT O JOOPOBOJBHOM BOJICU3BSBICHUU
CTOpOH. YacTo Takoil [OKyMEHT BO3HHMKAaeT, KaK TrapaHTUs CTOPOH OT
MOCSTATENbCTB OJTHOTO CYIIPYyTra Ha UMYIIIECTBO IPYTOTO.

Bbpaunblii TOrOBOp B TaHHOM Cy4ae SIBJISETCS Pe3yIbTaTOM JaBICHUS TOTO
&Ke cynpyra, Jdu00 €ero poJICTBEHHHUKOB C II€JIbI0 HE JONYCTUTh BBIOBITHSA
OTIPEIETICHHOTO UMYIIECTBA M3 CEMbH. YUHWTHIBAsl, YTO B CEMbIO MPUHUMACTCS
HOBO€ JIMIO, JaHHAas TIOJCTPaxOBKa BIIOJIHE OOBSICHMMA, a BO3MOXHO,
BIIOCJIEJICTBUM, YCIIOBUSL JOroBOpa OYyOyT NEpEeCMOTPEHbl, HO Ha MOMEHT
3aKJIIOYEHUS] TAKOTO COIVIallleHus, He (akT, 4yTo 00€ CTOPOHBI JEHCTBYIOT
J0OPOBOJIBHO.

Psn aBTOpOB paccMaTpuBalOT OCHOBaHUSI HEACHCTBUTENHLHOCTH JOTOBOpA B

60
OoJtee OOIIMPHOM MOHITHH, TOAPA3CIAi UX Ha OOIIKe U CrieraibHbIe [ ].

*® Kpamennnuukos I1.B. Cemeiinoe mpaso. Yuebnuk. : Craryt ; 2015. C. 57.
60 Jlesymikun A.H., CepebpsikoBa A.A. CemeiiHoe npaBo. YueoOnuk. : Yul'y ; 2011. C. 170.
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OOmMMH CYUTAIOTCS OCHOBAHMUS, KOTOPBIE TTPETYCMOTPEHBI B TPAKIAHCKOM
3aKOHOAATENbCTBE M MPUMEHSAIOTCA MO aHAJIOrMu. Tak 3TO CHEJKH, KOTOpPbIC
MO>KHO MPU3HATh OCIIOPUMBIMHU, JINOO HUUTOKHBIMH.

HwuutoxxHOM cunTaercs caernka, Kotopas:

- HE3aBUCHMO OT MPU3HAHMS €€ TAKOBOU CyZIOM, IPOTHUBOPEUYUT 3aKOHY;

- COBEpIIICHA C 11eJIbI0 HAPYIIICHUSI PABOIIOPSIIKA;

- 3aKJTI0ueHa 0e3 HajuIeKaIell HoTapuaabHOU (POPMBI;

- COACPKUT NMPU3HAKKM MHHUMOW CJENKH, 0€3 HaMEpEeHHs] COBEPIIUThH Te
JEHUCTBUS, KOTOPBHIE MPHUCYTCTBYIOT B OpadHOM JIOTOBOpE. 3a4acTyio K
TaKkoro pojia JIOrOBOpaM MNpHUOETaloT B CIydae MOMBITOK COKPBITHS
UMYIIIECTBA B cllydyae oOpallleHus] B3bICKaHUSI Ha MMYIIECTBO, a ceiluac,
KOrJa TaK paclpOCTPAHWIOCh KOJUYECTBO JIOHKHUKOB-OAHKPOTOB,
KOJMYECTBO MHHUMBIX OpauHBIX JIOTOBOPOB PACTeT B T'€OMETPUUYECKOMN
IPOTPECCUH;

- COBEpPIIEHO HEJEECNOCOOHBIM JIMIIOM, T.€. HapyIIeH CyObEKTHBIN
COCTaB;

- 3aKJIOYEH C IeNbl0 MPUKPBITH Jpyryto caenky. K mopumepy,
COCTaBJICHHE OpavyHOro JOTOBOPA JUIsl COKPBHITHS TOTO K€ COTJIAIICHUS O
paszesie COBMECTHO HAXKUTOTO UMYILECTBA.

OcmnapuBaeMoi ciienkoi OyneT npu3HaH OpavyHblii JOTOBOP B CiIydae, €CIIu:

- 3aKJII0YEHUE TPOU30IUIO0 OTPAaHUYCHHBIM B JIEECIIOCOOHOCTH JIUIIOM
0e3 coriacus MONCYUTEN;

- €CIIM TpPU COCTaBJICHHM JIOTOBOpA JIMIIO HE OCO3HABAJIO CBOUX
JICMCTBUM U HE TIOHUMAJIO UX 3HAYCHUS,

- 3aKJIFOUYCHHUE MPOUCXOAMIIO TOJ BO3JCUCTBHEM OOMaHa, BBEJICHUEM B
3a0MyKJIeHNs, Yrpo3bl WM CTEYEHHUs OO0CTosTeNnbCcTB. Benmp, K
COXKaJICHWI0, HE pEeIKO, KOIJa TIOJ] BO3JICHCTBUEM 3a0yXIACHUS
COCTABJIIFOTCS JIOTOBOPBI, MMYHKThI KOTOPHIX BBOJSIT B CTYIIOpP OT CBOEH

IOMHUYHOCTH U aJITYHOCTHU, HO IIOJ BOSHeﬁCTBHeM, IIPUATHBIM JaBJICHHCM
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MOYTH CYMpyTa COTJANIAeTCs] HA TMOPOH KECTOKHE YCIOBHSI OPavyHOTO
norosopa [*'].

Bbonee Toro, xacarenbHO MOCIEIHErO MyHKTA, CTOPOHA MOKET B MPUHIIMIIE
HE OCO3HABaTh, HACKOJILKO OYIyT YIIEMJICHBI €€ TpaBa, 3a0yXJaThCs Ha CUET
BBOJIMMOTO PEKMMa COOCTBEHHOCTH.

Tak B mOHMMaHUU MIPOCTOTO OOBIBATEINS PEKUM Pa3ieIbHON COOCTBEHHOCTH
MOXET TOJpa3yMeBaTh JHINb IOJIb30BAaHUE JUYHBIMH BemaMU (TaKUMH, Kak
JUYHAs OJEXJa, APArolleHHOCTH), B TO BpeMs, Kak JOTOBOPOM MOKET OBITb
0OYCJIOBJICHO pa3/ielbHOE PACTIOPSKEHUE UHBIM JIBHSKUMbBIM UMYIIIECTBOM, TaKUM,
KaK HarmpuMmep, aBTomoOmieM. M1 B UTOTE TOIYYHTCSI, 9YTO CTOPOHA, MOIHCHIBAS
Takol OpayHbli JOTOBOp, camMa OTKa3bIBA€TCSI OT pPaCHOpSHKEHUS BCEM
MPUHAICKAIIM €My UMYIIICCTBOM.

[Tong cnenuanbHBIMA YCIOBHSMH IMOHUMAIOT TE€ YCJIOBHS, KOTOPHIC
BKJIFOYEHBI KOHKPETHO B CeMeiHbIi KOJIeKC.

K TakoBbIM OTHOCHT:

- BKJIOYEHHE B OpayHblii JIOTOBOP YCIOBUM, OTPaHUYMBAIOIINX
MPaBOCIIOCOOHOCTH U JIEECIIOCOOHOCTh CYNIPYroB, UX MPABO HA CYJAEOHYIO
3aIIATY CBOWMX TMpPaB, BOMPOCH OCYIIECTBICHUS CBOUX POJIUTEIHCKHX
npaB IO  OTHOIIEHWIO K  JIeTAM, OrpAaHWYMBAIONIME  TpaBa
HEJIEECIIOCOOHOTO CYIIpyra Ha CBO€ 3aKOHHOE COJEpKaHUE, a TakKe
UHBIX YCIIOBUM, KOTOPBIE MPETAT B MPUHIIMIIE HOPMAIbHBIM CEMEHHBIM
B3aMMOOTHOIIICHHSIM;

- BKJIFOYCHHE B OpadHBI JIOTOBOP ITYHKTOB, CTaBAINIUX OJHOTO W3
CynpyroB B HeOjarompusiTHeie YycinoBus. OJHaKO TIOHATHS HE
OJIarOMPUATHOCTH HE KOHKPETU3UPYETCS 3aKOHOJATEIIEM B CBSI3H C YEM
CYyIbSM TIPUXOIUTCS KaXAbld pa3 yCTaHABIMBATh JICHCTBHTEIIHHOE
HaJU4We  HETaTHBHBIX  YCJIOBHH, KOTOpbIE  CTOpPOHA  CUWTAET

HEOJIaronpUsTHBIM;

o1 Jlesymikun A.H., CepebpsikoBa A.A. CemeiiHoe npaBo. YueoOnuk. : Yul'y ; 2011. C. 170.
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- 0 MpU3HAHUM Opaka HENEHCTBUTENBHBIM, YTO €IIE pa3 MOJYCPKHBACT
OpsIMyI0  3aBUCMMOCTb HAlMYMsl 3aperUCTPUpPOBAHHOrO Opaka U
CYLIECTBOBAHMSI B FOPUIUUYECKOM CMBICIIE OPayHOTo 10rOBOPA.

OmnpeneneHre NMOCTaHOBKU CYNpyra B HEOIArompuUATHBIC YCIOBUS MOPOM
OTOXKJIECTBJISIFOT C TaK Ha3bIBAEMOM KaOAJIbHOM CIEIKOM.

OpnHako, HECMOTpPS HAa TO, YTO SIBHO IPHUCYTCTBYIOT CXOKHE€ MOMEHTHI,
UMEIOTCS SIBHBIE pa3jInyus, OTINYAIOIIUE UX IPYT OT Apyra.

Jlis kabanbHOM CHENKM XapaKTEpHBIM SIBJIIETCS HE TOJIBKO COrJlacHe Ha
VIIEMJIIOIIME CTOPOHY YCIOBHSl, HO W HAJIAYUE TSHKEIOr0  CTEYEHUs
00CTOSITENBCTB, B CBSA3M C YEM, OHA ObLIA BBIHYK/IE€HA 3aKIIOYUTh J10TOBOP.

Bbpaunsiii moroBop mpeacTaBisieT COOOM HECKOJIbKO HWHOM JOKYMEHT.
JlocTaTo4yHO MaJIOBEPOSITHO, YTOOBI TAKOro poJAa JIOrOBOP 3aKIIOYANICAd IpHU
TSKEJIOM CTE€YEHMM OOCTOATEIbCTB, 3a4acTyl0 €ro COCTABJIAIOT B IOIBITKY
JI0Ka3aTeNNbCTBA «OONBIION JTIOOBU U BEPHOCTH.

K Tomy ke odepenHbIM pazinuueM OyAET U TO, UTO MPHU KaOAIbHOW CHEJIKE
CTOpPOHA 3HAET, YTO OHA 3aKJII0YAET, HA KAKUE YCIOBHSI COIVIAIIAETCS B UTOTE.

[Ipu 6padyHOM JTIOrOBOpE 0OCTOSATEIBCTBA MOTYT OBITH COBCEM MHBIE, CYNPYT
MOJKET JlaXKe He JOrajblBaTbCs, B KAaKUE YCIOBUS ce0s B WTOre CTAaBUT WU
OTHOCUTBCA K 3TOMY IIOJ] BO3JIEUCTBHEM «BBICOKOTO IOPBIBA» JIETKOMBICIECHHO.
[loHnMaHuEe MOXKET IPUNTH CO BPEMEHEM.

[Tocnennum pasznuuueM siBIseTCs Bo3MmenieHue ymepba. [Ipu kabampHOIM
C/IEJIKE BO3MEILECHHE JICKUT JIMIIb HA BUHOBHOM CTOPOHE, KOTOpas MOATOJKHYJa
JUIO K 3aKJIIOYECHUIO CHEIKH, B TO BpeMs, KaKk B OpayHOM JOTrOBOPE CTaBUTCS
BOIPOC O IBOMHOW PECTUTYLUHU. DTO 00yCIaBIUBAETCA TEM, YTO B UHOM CUTyalluu
kabanpHas cheika He Obula Obl 3aKJIIOYEHA B NPHUHIMIE, a MPU COCTABICHUU
OpavyHOro J0roBOpa CTOPOHBI MOIJIM OHUMATh BCIO OTBETCTBEHHOCTh, HO TEM HE

MEHEE MOILIN HA CAENKY, CTapasiCh YTOAUTh APYTOMY CYNIPYTY.
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OcoOeHHBIM KaXeTcsi M TO, 4To B CeMEeMHOM KOJIEKCE OTCYTCTBYIOT
CBEJIGHHsA O CPOKE MCKOBOH JABHOCTH OpauHBIX J0roBopoB [*]. Takum o6pazom
CTAaHOBUTCSl HEMOHSATHO, CIEAYET MPUMEHATh TPEXTOJOBOM CPOK, YCTAHOBJIECHHBIN
TPaXTAHCKUM  3aKOHOAATENbCTBOM, JHOO K€  BOCIIOJIB30BAThCA  IPABOM
ocrapuBaHus OpavHOTo J0rOBOPa MOXKHO B JIF000# MEpHO]T BPEMEHH.

KacareapHo »53TOro Bompoca MHEHMs y4YeHbIX pacxonarcsa. OnHu
YTBEPKJIAIOT, YTO PYKOBOACTBOBaThbcA HeoOxoaumo CemeliHbiM KonekcoM u He
YUUTBIBaTh TAaKOM CPOK, B TO BpEMs KakK BTOpas rpylla Y4YeHbIX HACTauBacT Ha
IPUMEHEHNHU TaKOTO CPOKa.

JIeCTBUTENBHO, YUYUTHIBAsE XapakTep OpadyHOro JI0rOBOpa, CPOKH B HEM
IPEJCTaBISIIOT COOON JOCTATOYHO PacCI/IbIBUATOE SIBICHUE.

OTtcyTcTBHE yKa3aHUS Ha CPOK JIaBHOCTH HAa 3aKOHOJATEIbHOM YPOBHE B
TE€YEHUE KOTOPBIX CTOPOHA UMEET MPaBO HAa BOCCTAHOBIIEHWE HAPYIIEHHOTO MpaBa
UJET B pa3pe3 C MHTEpecaMu TPa)kJIaHCKOro 000poTa. ITO BPEAUT HE TOJIBKO
CaMHM CTOPOHAM, HO U TPETBUM JIHIIAM, KOTOPBIE MOTYT MOCTPAAaTh OT 3TOro [].

OCHOBHBIM MOCJEICTBUEM MPU3HAHUS Opaka HEJEHCTBUTEIBHBIM SIBIIAETCS
BOCCTAHOBJICHHE TOT'O PEKMMa COOCTBEHHOCTH CYIIPYIOB, KOTOPBIA MPEeAyCMOTPEH
3aKoHOM [*].

OpHako, ¢ 1eNbI0 HEJOMYIICHHUS 3I0yTIOTPEOICHN CBOUM IIPaBOM OJIHOM U3
cTopoH, CeMelHBIM KOAEKCOM IPENyCMOTPEHA BO3MOYKHOCTH COXPAaHEHMS psiaa
IOJIO)KEHUN OpayHOro JOroBopa Uil TaK Ha3bIBAEMOIO «I0OPOCOBECTHOTO
CYIIpyra» € LENbI0 3alIUThl €r0 HapYUIEHHBIX MPaB U KOMIIEHCALUU PAaCTOPKEHUS
Opaka, MPU3HAHHOTO JE€HCTBUTEIbHBIM.

Bbonee Toro, momyckaer B3bICKAHME MAaTE€pUAIBHOTO M MOPAJbLHOTO Bpeaa,
OPUYMHEHHOTO 3aKJIIOYEHHEM OpayHOro JO0roBOpa, TOYHEE TEMHU YCIIOBHUSIMH,

KOTOPBIC OH ITOPOAHJI.

®2 Cemeitnprii Komexe Poccuiickoii @eneparuu ot 29.12.1995 Ne223-®3 (pex. ot 06.02.2020 Ne10-D3) //
Poccuiickas razera. 1996. N 17. Cr.44.
® Xumaros X.H. K npo6ieMe mpiMeHeH s HOPMBI HCKOBO# JABHOCTH K GPadHOMY JOTOBOPY 10 3aKOHOIATEIECTRY
pecniyoiuku Tamxukuctad u Poceniickoit @enepanwm // BectHruk nepmckoro yausepcuteta. Nel. 2016. C. 86
* Yedpanosa E.A. Cemeiinoe npaso. M. : FOpaiir ; 2018. C. 99.
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Takum oOpa3om mpekpaiieHue OpayHOro JOroBOpa M MPU3HAHUE €ro
HEJCWCTBUTEIBHBIM OTJIMYHBI camu 1o cebe. B ciyuae pactop:kenust OpadHbIit
JIOTOBOp TpEKpalaercs, €ro IMOCIEACTBUS HE pPacHpoCTpaHsioTcs Ha Oyayiee
BpeMs, B TO BpeMs, KaK IIPU MPU3HAHUU €r0 HEJIEHCTBUTEIBHBIM BCE YCIIOBUS U
TpeOOBaHUs, B HEM YCTAHOBJICHHBIE, CUUTAIOTCSI HEJICHCTBUTEIbHBIMU B MOMEHT
CaMOT0 3aKJIFOUYCHHUS.

KacarenpHO B3bICKaHUSI XOTEIOCHh OBl OCTAHOBUTHCA Ha IMpaBaxX KPeIUTOPOB
B TOM YHCJI€ IO OTHOUIEHMH K Yy4aCTHUKaM OpauHoro norosopa. Hu st koro He
CEKpET, 4YTO KOorja KpPEAUTHbIE OpPraHU3alyu IMpeAJiaraloT HACTOJBKO BBITOJHBIC
YCIIOBUSI KPEIUTOBAHHUS, MaJI0 KOTO MOKHO BCTPETHUTh Ha YIIUIIE, KTO Obl B CBOEH
XKU3HU XOTd Obl pa3 He O(OpMIISI HAa CBOE MMsSI KPEIUTHOE O00SA3aTeabCTBO. A
YUUTBIBAS, YTO €CJIM TAKOE 0053aTE€IbCTBO OyAET 3aKII0YEHO OJTHUM U3 CYNPYTOB,
TO B CIy4ae OTCYTCTBHSI OILIAThI JIOJI'a PUCKY BBIOBITUS U3 BJIAJICHUS MOBEPKEHO
COBMECTHOE UMYIIIECTBO Y€ 000UX CYIIPYIOB, a HE TOJIBKO OJHOTO.

Ha »ToT cnyuaii OpauHblii JOTOBOP OTJIMYHAS TapaHTUS MJisI CTOPOHBI
obezonacuth  ce0sf  OT  HEOJArompusATHBIX  IOCJIEICTBUN,  BBI3BAaHHBIX
HEHAJIeKalUM OTHOLIEHUEM K KPEJIUTHBIM 33JJ0JKEHHOCTSIM CYTIpYTa.

OpHako yuyuThIBas MOJIHYIO CBOOOAY JIOTOBOpa B YaCTU OIpeIeTIeHHUS
IPUHA]JICKHOCTH UMYILECTBA TOMY WJIM UMHOMY CYIpPYTy, OpauHbIil 10TOBOp CTall
3aMeydaTeNbHbIM CPEJCTBOM JJisi BbIBOJA MMYIIECTBA M3 COBMECTHOTO BJIAJICHUS.
JlocTaToyHO yKa3aTh B COIVIAILIEHUH, YTO BCE UMYILECTBO NPHUHAIIEKHUT CTOPOHE,
HE ABIISIONICICS JOKHUKOM, a 00s53aTeabCTBAa IO MOTAIIEHUIO KPEIUTHBIX
IIaTeXeW JiekaT Ha KaXkJAOM M3 CYNpPYroB IO OTAENbHOCTH, CYyACOHBIMU
IPUCTAaBAMU-UCIIONHUTENSAMUA Oy/leT HEBO3MOXHO OOpaTUTh B3bICKAaHUS Ha
COBECTHOE UMYIIECTBO CYIIPYTOB.

B cBsi3u ¢ ykazaHHBIM, 3aKOHOJATeNIeM 3aKperuieHa 00S3aHHOCTh CyNpyra-
JOJDKHUKA TPEAyNpekaaTh KpeauTopa O HAIMYMM WIM W3MEHEHMH OpayHoro

norosopa [*].

® Cemeitnbiii Koneke Poceniickoii Oeneparun oT 29.12.1995 Ne223-D3 (pea. ot 06.02.2020 Nel10-D3) //
Poccuiickas rasera. 1996. N 17. 4. 1 Cr. 46.
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bonee Toro, 3a KpeaHTOpPOM 3akperjieHa BO3MOXHOCTh TpeOOBaTh
W3MEHEHHS YCIIOBHM JTOTOBOPA, KOTOPBIN OBLI 3aKIIOYEH C JOJDKHUKOM. Tak, K
pUMEpy, B Ciydae YCTAaHOBJEHHUsA, YTO HA CamMOM JIeJie MNPEIMETOM 3ajora
BBICTYIIACT BBIOBIBILICE M3 BIIAJICHHE HMYILIECTBO JPYroro Cymnpyra, KpeIuTop
BIIPABE W3MEHHUTH MPOIEHTHYIO CTaBKy, JMOO BOBCE PACTOPTHYTh KpPEIUTHBIN
JIOTOBOP € TpeOOBaHUE BBHIMIATUTH TOHECEHHBIE YOBITKU C JIOJDKHUKA B CyACOHOM
HOPSIZIKE.

Takum oOpa3om elie pa3 MOJYEPKUBACTCS HAPSILY C SIBHOM CXOMXKECTBIO C
WHBIMU TPaXKTAHCKO-TIPABOBBIMU JIOTOBOpaMU TPEOOBaHHM K YCIOBHSIM OpauHOTO
JIOTOBOPA HEOCHIOPUMBIE OTJIMYHKS, TO3BOJISIIOIIME KPACHOW HUTBHIO Pa3rpaHUYUTh
BH/IbI IOTOBOPOB JIPYT OT JIpyra.

Kak yxe roBopwioch paHee, OpauyHble OTHOUIEHUS HMMEIOT JlaXKe He
BEKOBYIO, a THICSYEJICTHIOIO HCTOPUIO U B CBSI3U C 3TUM POJIb OObIYasi B CEMEHHOM
3aKOHOAATENbCTBE JOCTATOYHO BesMKa. ECTECTBEHHO B CBS3U € riiodaiu3aunuent
MHPOBOT0 COOOILECTBA, KAKWE TO TPAAMIMHU IOTEPSUIM CBOE IEPBOHAYAIBHOE
BJIMSIHUE, OJHAKO NPU M3YUYEHHH IOPUAMYECKON MpUpOIbl OpadyHOro JOroBopa B
YaCTHOCTH MOXHO OOHApPY>KHUTh MPSAMYIO CIEACTBEHHYIO CBSI3b MEXKY OOBIYAsMH,
YCTOSIBIIUMHUCS] B OOIIECTBE U TEMH MPABOBBIMH HOPMaMM, KOTOPBIMH JIOTOBOP B
UTOTEe OBLIT HAJICIICH.

Ctout 00roBOpuTH MOMEHTHI, KOT/1a Opak MpU3HABAIICS HEJIEWCTBUTEIbHBIM.
CornacHo 3akony ABctpanuu «O Opakey», Opak MpU3HABAICS HEICHCTBUTEIBHBIM
B CJIy4ae, Korja:

- CTOpOHa y»e COCTOUT B Opake;

- Bpak 3akiroueH B pe3ynbTaTe 0OMaHa, MOHYXACHUS K 3aKII0UEHUIO Opaka,

- CtopoHa ommbaiiach B OTHOLLIEHUU APYTOW CTOPOHBI, TUOO MCUXOJIOTUYECKU
HE MOTJIa OHSTh MOCIIEJCTBUS OpauHOl [IEpEMOHHH;

- CTopoHa He 1ocTUria OpadyHoro BO3pacTa,;
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- bpak 3akiroueH MeXIy pOJCTBEHHHKAMM, B TOM YHWCJIE YCHIHOBJICHHBIM H
ycsiHOBHTETEM [°].

bonee Toro, xaxxercss MHTEPECHBIM TOT MOMEHT, YTO JlaX€ MPU OTMEHE
YCBHIHOBJICHHSA Opak MEXJy CTOPOHAMH HEBO3MOXKEH, YTO Ka)XXEeTCsl BIIOJIHE
JOTHYHBIM, 4YTOOBI OTCYTCTBOBajJa 3aBUCHUMOCTh MEXAYy CYNpyramu eIe 0
3aKJII0YEHUs] B Opak B MPUHIIMIIE.

B TI'paxnanckom koxaekce pecmyonuku Kazaxcran Takke OTOOpa)KeHbI
YCIJIOBHUSI, Kacarolluecsl MpU3HaHUsl J0roBOpa HEIeUCTBUTENbHBIM. Tak, B ciaydae
KOI/Ia yCIIOBUS OpayHOTO JIOrOBOpa CTaBSAT B KpailHE HEOJIaronpusTHOE
MOJIOXKEHUE HE TOJBKO CYIPYra, HO M 3aTparnuBaeT UMYIIECTBEHHOE MOJIOKEHHE
JIeTei, TO TAKOH TOroBop GyIeT HPU3HAH HeNeHCTBUTEIBHBIM [° .

[IpaBa kpeauTOopa TaKXe 3alUIICHBl OT YPE3MEPHOrO YIIEMJICHHUS B
pe3yibTaTe COCTaBJI€HUST OpayHOro J0roBopa. Tak KpeauTop HMEET NpaBo
0o0paTUThCS 3a U3MEHEHUEM YCIOBHUI KPEAUTHOTO JOrOBOpa B CiIydae HaTIWYMS
OpayvHOro JIOrOBOPa MEXIY CYIPYraMH.

OcHoBaHueM MpekpaiieHus: Opaka, B OTJIMYHE OT OCTAIBHBIX CXOJHBIX
MOMEHTOB, OyJI€T U TO, YTO MPHU OCYKICHUM OJHOTO U3 CYNPYTrOB 32 COBEPLICHUE
IpECTyIUIEHUs1 0oJiee Tpex JIeT, Apyras CTOPOHA MMEET MpaBO MPEKPATUTh Opak
[*°]

Bonee Toro, Opak npu3HaeTcs HEACUCTBUTEIBHBIM B CIIydasiX:

- [Ipu3Hanus cyqoM (PUKTUBHOCTH 3aKJIIOUEHHOTO Opaka,
- YcraHoBneHus, 4YTo Opak ObLT 3aKIIF0OUEH 0 MPUHYKICHHIO;
- Bynymmii cynpyr CKpbUl OT CTOPOHBI O CBOEi 00JI€3HU, KOTOpasi CTaBUT MO

v 69
yrpo3y 0e30MmacHOCTh BCei ceMbu [ ].

% 3akon ABctpaiuu ot 1961 «O Opaxe» / [DnexTpoHHbIi pecypc]. Pasmen 23.

* Kogeke Pecniyonukn Kazaxcran ot 26.12.2011 Ne 518-1V (pen. ot 27.12.2019) «O Opake (CympyKecTBe) U
cembe». [Dnextponnsbiii pecypc] : URL: https://online.zakon.kz/Document/?doc_id=1006061#p0s=3809;10 (nara
obpamenus: 30.03.2020). Cr. 43.

* Komexc Pecry6muxn Kasaxcran or 26.12.2011 Ne 518-IV (pex. ot 27.12.2019) «O 6paxe (cympyxectse) u
cembey». [DmekTponHslit pecype] : URL: https://online.zakon.kz/Document/?doc_id=1006061#p0s=3809;10 (narta
obpamenus: 30.03.2020). . 4 4. 2 ct. 17.

* Komexc Pecry6muxu Kasaxcran or 26.12.2011 Ne 518-IV (pex. ot 27.12.2019) «O 6paxe (cympyxectse) u
cembey». [Dmextponnsrit pecype] : URL: https://online.zakon.kz/Document/?doc_id=1006061#p0s=3809;10 (nara
obpamenus: 30.03.2020). Y. 1. Cr. 25.
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B ykazaHHBIX ciydasx 3aKOHOJATEIb OJHO3HAYHO TOBOPUT U O
HEACUCTBUTEIBHOCTH JoroBopa. OHO U MOHATHO, MPU HEJAEHCTBUTENHLHOCTH Opaka
HET CMBICJIa TOBOPUTH O CYIIECTBOBAHUU OPayHOTO JOTrOBOpa KaK TaKOBOTO.

OTka3 B OJHOCTOpPOHHEM TMOpAJIKE Takxke, Kak U B Poccuiickom
3aKOHOAATEIbCTBE HE JIOMYCKAETCS OJHAKO BO3MOXKHBI HCKIIOYEHHS B BHJIC
HEBO3MOXHOCTH MCIOJIHEHUSI YCIOBUH JIOTOBODA, MPU3HAHUSA CTOPOHBI
OAHKpPOTOM, a TakXe B CIydae OTMEHbl CAMOr0 aKTa, HAa OCHOBAaHUU KOTOPOTO
TpeGyeTcsl COBEPIINTD TC MM HHBIE AeicTBhs [ ).

Cormacno I'paxnanckoro Kogexca KHP Opak Oymer mnpusHad
HEJICICTBUTEIBLHBIM B CITy4ae:

- 3akiioueHus Opaka MeKy pOJICTBEHHUKAMH;

- JIBoeOpauusi;

- OTCcyTCTBUA HEOOXOAUMOTO BO3pacTa i BCTYIUIEHUS B Opak;

- Hanuuue 3a0onieBaHMs, KOTOPOE C TOYKH 3PECHUS MEIUIIUHBI JIOJHKHO
MOMEIIAaTh BCTYIUICHUIO B Opak.

JIOTIOJIHUTENBHO YCTAHOBIICHO MPABUWJIO MO MPUHYXKICHUIO K 3aKIFOUECHUIO
Opaka. YCTaHOBJIEHO, YTO CTOPOHA, BCTYNUBILIAsA B OpaK MOXET B TEUEHUHU T'OJia C
MOMEHTA BCTYIJIEHUS B Opak 00paTUTHCA 3a AaHHYJIUPOBAHUEM TAKOTO Opaka.

OpmHako ecii Cpok OyaeT HapylleH, TO U oOpalieHue 0y1eT HeBO3MOKHBIM
B CBSI3U C YEM CO3/Ia€TCA peanbHasi BO3MOXKHOCTb JIJISl IBHOTO 3JI0YNOTPEOIEHUS.

JlocTaToyHO ynepKuBaThb B TEYEHUE TOJa CYIpyra, 4ToObl 3aKpPEeNUTh
OpadHbBIC OTHOIICHUSI.

Pacropxenne Opaka BO3MOXKHO Kak B JOOPOBOJBHOM TMOpPSIKE, TaK U B
IPUHYIUTEIBHOM TOCPEACTBOM HApOAHOro cyaa. B arom ciywae cyaom
yCTaHaBIMBaeTcs (PaKT:

- IBOCKEHCTBA;
- IOMAIITHETO HACHJIHSI, )KECTOKOTO OOpaIeHus;

- HAUJIMYKE PUCTPACTHS K a3aPTHBIM UTPaM OJHOTO U3 CYTIPYTOB;

® Konexc Pecniyonmuku Kazaxcran ot 26.12.2011 Ne 518-IV (pen. ot 27.12.2019) «O Opake (cympykecTBe) U
cembey». [DmekrponHslit pecype] : URL: https://online.zakon.kz/Document/?doc_id=1006061#p0s=3809;10 (nara
ob6pamenus: 30.03.2020). Y. 2 Ct. 404.
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- pa3JeNbHOTO MPOKUBAHMSA CYNpPYroB Oosee IBYX JIET B CBSI3M C THOTEpeit
IPUBS3aHHOCTH;

- HHBIX OOCTOSITENbCTB, YKA3bIBAIOIIMX HA OTCYTCTBUE MPHUBA3aHHOCTU
cympyros [].

Takum oOpazom, Hamuio (akt Toro, uto B KHP Gonee pacmmpen nepedeHpb
MOMEHTOB, Ha OCHOBAaHHUU KOTOPBIX BO3MOXXHO IMpeKkpaiieHue Opaka. Yero crout
YIOMHHAHHUE JOMAIIHEr0 HACUJIUS, KOTOPOE, K COXKAJIIEHUIO, TAK PACIPOCTPAHEHO
1 Ha Tepputopun Poccuiickon denepanuu.

3aKoHOAATENbCTBO SIMOHMU TaKKe MPOJBHHYJIOCH II0 YCTAHOBIJICHHUIO
OCHOBAHMM JIJIs1 IpeKpalleHus Opaka u OpavyHOro AOroBOpa, COOTBETCTBEHHO.

Jis  mnpekpamieHus Opaka 3aKOHOM —YCTAHABIMBAIOTCS — (opMasbHbIE
OCHOBAHMSI:

- HapyIIEHHE CYIPYXKECKOW BEPHOCTH;

- €CJIM OCTaBJICHUE CyTNpyra OyAeT NpU3HAHO HEA0OPOCOBECTHBIM;

- €CII CBEJIeHUs1 00 OJJHOM U3 CYIIPYTrOB OTCYTCTBYIOT TpH U OoJiee roaa;

- HaJMuue 00J1€3HU, KOTOpasi He MOIEKUT JICUCHHUIO;

- WHbIE IPHUYMHBI, HE MO3BOJIIONIME JajbHEMNIIEee MPOJAOHKEHHE COBMECTHOM
KHU3HH.

OpHako nas 3aKOHOAATENbCTBAa SINOHMM MPEAYCMOTPEH U (PaKTUUECKHi
pa3BoJl, MpU KOTOPOM CYIPYTH MPOKUBAIOT Pa3/ebHO, HO 3asBJICHHE O Pa3BOJIE
HE IoAaBanoch. VIHTEpeCHBIM SBISETCA TO, YTO TAKOW pa3BOJ MMEET TAKUE XKE
TOCTIENCTBHSA, 9T0 ¥ (hopMabHbIit [*].

3aKoHOAATENBCTBO ['py3un B CBOKO OYEpeAb YCTAHABIMBAET, YTO
3aKJIFOUEHUI0 OpaKa MOXKET MPeNnsITCTBOBATH:

- IBOEKEHCTBO;
- POJICTBEHHbIE OTHOLIEHUS OYIyIIUX CYNPYTOB;

- OTHOIICHUA YCBIHOBHUTCIIAA C YCBIHOBJICHHBIM,

"' 3akon KHP ot 10.09.1980 «O Opake». [DnekrponHblii pecypc] :  https://chinahelp.me/registry-office/zakon-knr-
0-brake (marta o6pamenus: 30.03.2020). A63. 3 4. 1. Cr. 32.
& 3apyouna H.I1. YactHoe npaBo Anonnu. YueOHoe mocodue. : Tuxookean. ['oc. Yuus ; 2016. C. 60.
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- HaJM4ue HEeIeecCroCOOHOCTH MO MPUYMHE CIA0OyMHs WM AYHIEBHOU
Gonesnu [].

B »stom cnyuae Opak mnpu3HaeTcs HeACUCTBUTENbHBIM. boiee Toro,
3aKOHO/ATeJIeM JOTMOJHUTEIBHO MPEAYCMOTPEHO YKa3aHHE Ha OIMpeiesieHHBIC
CUTYyalluu, Korga Opak OyJeT Takke MpU3HABaThCsA HeAeHCTBUTENbHBIM. K Takum
CJIy4asiM OTHOCSTCS:

- 3aKJIIOYEHUE OpaKa 1o NPUHYKICHUIO;

- Opax, co3aHHbIN 0€3 1eJIU CO3/aHUS CEMbH.
bpak mnpusHaeTcss mpeKpamieHHbIM 0 CTAaHAAPTHBIM OCHOBAHUSIM, TaKUM
KaK:

- CMEPTb OJAHOT'O U3 CYIIPYIOB;

- 00BSIBJICHUE YMEPIIUM B Cy1I€OHOM MOPSIKE;

- pacTopkeHue MOPsAKa B MPSIMOM MIOHUMAHUH 3TOTO CIIOBA.

['paxxnanckoe Ynoxenue ['epManuu B CBOIO odepeib JONOJHSIET MPaBO Ha
MpeKpaileHrie OpayHOro JIOroBOpa OrpaHUYUTENbHOM Mepoil. Tak mpu TOM,
CYIIPYTHM MOTYT OTKa3aTbCsl OT BbIPABHUBAHUS JI0JIEH MPU pacTOPKEHUH Opaka Io
OpadyHOMYy JIOTOBOpPY, 3aKOH YCTaHABJIMBAET, UYTO TMOJI00OHOE YyCioBUE Oyaer
HEJCWCTBUTEIBHBIM B ClIydae, KOT/Ia 3asBICHHE O pa3Boje OyIeT MOJaHO [0
WCTEUeHHs] TOja IO 3aKimoueHnmio Opaku [ ‘], TakmM yCIOBHEM CTOPOHBI
3aIMIIAIOTCA  OT  3aKIIOYeHUs  (PUKTUBHBIX  OpakoB, CIOCOOCTBYIOLIMX
pacmipoCTpaHEHUIO MHIMBIX CIIEJIOK.

OCOOEHHOCTBIO SIBISIETCSI MOMEHT, Kacaloluics TpeKpaiieHus Opaka u
POAODKEHUS JEHCTBHUI OpavyHOTo TOTOBOPA MO OTHOMICHHUIO K POJCTBEHHUKAM 10

7
HUCXOJIAIIEe IMHAY CYIIPYTOB B OTHONICHHH OOIIHOCTH BeCHNS uMyIecTsa [ ].

7 Ipaxmanckuit kogexc pysun ot 26.06.1997 Ne786. [Dmexrpomusiii pecype] : URL: https://matsne.gov.ge/ru/
document/view/31702?publication=105 (nata obpamenus: 30.03.2020). Ct. 1120.
™ I'paxcaanckoe Yioxenne Iepmanmn ot 01.01.1900. [Dnexrponmsiii pecype] : URL: https:/ru.wikisource.Org
/wiki/T'epmanckoe rpaxaaHckoe yioxenue (nara oopamenus: 30.03.2020). Cr. 1408.
” I'paxpmanckoe Yioxenne I'epmanun ot 01.01.1900. [Dnexrponnsrii pecype] : URL: https:/ru.wikisource.org
/wiki/I'epMaHCKOe _TpaJaaHCKoe_yioxkenue (mara oopamenus: 30.03.2020). Cr. 1483.
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PacTopxenne Opaka IOMyCKaeTcs TOJBKO B CiIydasx, KOIJla OH YKe
(aKkTHUECKH pacmajics, T.e. OTCYTCTBYET COBMECTHOE BEICHHE JeSTEIbHOCTH
CyIpyraMy ¥ HET HaJIeXK bl Ha €€ BO30OHOBJICHHE.

Bonee TOro, 3akOHOM YCTaHOBJICH CPOK JJisi CYNPYrOB HE MEHee roja ¢
MOMEHTa 3aKJIIOucHHs Opaka, 3a HMCKIIOUEHHEM CIIydaeB, KOTJa IMPOI0JDKCHHUE
COCTOSITh B Opake SIBIISICTCS HEMEPEHOCHMBIM U YKECTOKMM JUIsl 3asBUTENsS. bpak
CUMTAETCS HEMOMPaBMMO PpACHaBIIMMCSA B Cjy4ae pas3feiabHOr0 BEIACHHUS
JIeATeNbHOCTH Gomee Tpex et [°].

VY4UTBIBas BBIIICU3IOKEHHOE, MOXKHO OTMETHTD, YTO TOPSIOK U3MEHEHHS U
IpeKpaleHus YCIOBU OpayHOro J0roBopa B Pa3IMYHBIX CTpaHAX Pa3sHUTCS Kak
10 COACP)KAHWIO, TaK M 10 OCHOBAaHUSAMH NpPHUMEHEHHsS. Bo MHOrmx crpaHax
HOJOXCHHS 00 H3MEHEHHHM XapaKTEPU3YIOTCS OTCHUIKOM K TPakIaHCKOMY
KOJIEKCY, YTO, CYMTACM CIIC pPa3 MOJYEPKHUBACT MPUHAICKHOCTh OPaYHOro
JIOTOBOpa K  TIPaXKJIAHCKO-TIPABOBBIM  JIOTOBOpaM, HMCIOIIMH TNPU  3TOM

O0COOEHHOCTH, 00YCIIOBIICHHBIC PUHAIIICKHOCTHIO K CEMENHBIM OTHOIIICHUSIM.

’® I'paxnanckoe Ynoxenne Iepmanmn ot 01.01.1900. [Dnextponnsiit pecype] : URL: https:/ru.wikisource.org
/wiki/TepMancKoe _rpaxkiaHckoe_yioxenue (nara oopamenus: 30.03.2020). Ct. 1565.
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3akJIroueHue

[ToaBost UTOT BCEMY BBINIECKA3aHHOMY, MOKHO C YBEPEHHOCTHIO CKa3aTh,
4YTO IpHpoAa OpavyHOro JOroBopa €lle M3ydeHa HEe OKOHYaTelbHO. Manblii cpok
CYILLECTBOBAHHMSI IOPOJIAII HEKOTOPBIE MPOOIIEMBI, CBA3AHHBIE €0 TPUMEHEHUEM.

B xone u3ydyeHusi yCTaHOBJIEHO, YTO TJAaBHOM OCOOEHHOCTBHIO JIAHHOIO
JIOTOBOpA SIBJISIETCS €r0 HEpa3pbIBHAS CBSA3b C OpakoM, KaK TaKOBBIM, YTO JaXKe
CJIEIyEeT U3 Ha3BaHUs JOrOBOpa, KaK OpauyHbIN.

Bpaunslii 10oroBop npeAcTaBiIseT co00M Ipak1aHCKO-NPABOBOM JOTOBOP C
OCOOCHHOCTSIMM, BBITCKAIOIMIMMH M3 CEMEHHOI0 3aKOHOJATeNILCTBA. Tak,
HEPA3pPbIBHOCTh C JINYHOCTHBIM XapaKTEPOM CYOBEKTOB, a TAK)KE 3a4acCTyIO SBHO
JUISIIIAICS. XapakTep AEHCTBUA JOrOBOpa JIENIAI0T €ro OCOOCHHBIM M OTJIMYHBIM HE
TOJBKO OT MHBIX JOTOBOPOB, HO M COTIJIAIIEHWM, MPEXyCMOTPEHHBIX CeMENHBIM
KOJIEKCOM.

BbIBIEHO, 4YTO oONpeneneHHble 3alpeTbl W KOHKPETUKa B CTaThsX,
HOCBSIIIEHHBIX OpayHOMY JOTOBOPY, 00€CIIEUMBAIOT HAAJIEXKAIIYIO TPaBOBYIO 0azy
Opa4yHOro J0roBOpa, a 00s3aTebHOE YCIOBUE HAa HOTAPUAJIBHOE yIOCTOBEPEHHE
MO3BOJISIET PA3PELIUTh T€ BOIPOCHI, KOTOPbIE BOSHUKIIM MPU €0 COCTABICHUU.

YuuteiBas coOpaHHyl0 HHGOPMAIMIO MOXHO CKa3aTh, YTO OpayHBIH
JIOTOBOP MpeACTaBisieT cOO0M CoTJallieHue JIUI, KOTOpbIe BCTYNalT B Opak, 100
y)K€ SBJISAIOTCS  CYNpyramu, ONpPEAeNsiollee HMMYLIECTBEHHbIE IpaBa U
00513aHHOCTH CYIPYTOB B Opake, a TaKXe MOCIIE €ro paCTOPKEHHUS.

CyObekTamMmu OpadyHOro JIOTOBOpAa MOTYT BBICTYIATh JI€€CIOCOOHBIC
COBEPILIECHHOJIETHHE, 3MAaHCUIIMPOBAHHBIE HECOBEPLICHHOJIETHHUE JIMLA Pa3HOrO
10JIa, a TOCJie BCTYIJIEHUS B Opak TakKe W HECOBEPIIEHHOJETHUE, MOJTYYUBLINE
paspenieHue y COOTBETCTBYIOIIET0 MyHUIIMIIATBHOTO OPraHa.

OpnHako ropuanYecKasl MpakTUKa MOPOAWIIA U P BOIPOCOB, CBA3AHHBIX C
OTpPEEICHUEM JIULI, CHOCOOHBIX OBITh CYObEKTaMU OpayHOTro JI0TOBOPA.

CpaBHuBass CyOBEKTHBIH COCTaB C 3apyOeXKHBIM 3aKOHOJATEIbCTBOM,

YCTAHOBJICHO, YTO MHUPOBadA FJIO62UII/133]_II/I$I OKazajla CBOC HCIIOCPCACTBCHHOC
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OTHOILIEHHE M HA CeMeiHoe mpaBo. Tak yciaoBus OpauyHOro BO3pacrta Mo Ooblei
YacTH SIBJIAETCS OJIMHAKOBBIM O MHOTHX CTpaHaX, OJIHAKO, YUYUTHIBAs 3aCEIEHHOCTD
CTpaHbl, MOTYT OBITh U OTIUYHS IO BO3PACTY.

Tax B 3apy0eKHOM 3aKOHO/IaTEIBCTBE JINOO MOTHOCTHIO OTCYTCTBYIOT JIMIIA,
JKeJalolue BCTYNIUTh B Opak WM, HAoO0OpOT, TpedyeTcs oOs3aTenbHas
npeaBapuTeNbHAsS PETUCTPAllMs TaKOBBIX B PETUCTPHPYIOIIMX OpraHax. B
OTEYECTBEHHOM 3aKOHOJATENIbCTBE JI0 CHUX TOP MMEIOTCSA CIOpPbI, KOrO CIeAyeT
OTHOCHTH K YKa3aHHOU TPYIIIIE JIHII.

B cBsa3u ¢ aTuM mepBod mpoOsIeMOil SBISETCS BOIPOC O PETUCTPALUU
3asgBIICHUSI O BCTYIUICHUS B Opak mepe] HEMOCPEACTBEHHO 3aKIIOYEHHEM CaMOro
Opaunoro goroopa. CunuraeM, 4To HanOoJsiee MPaBUIbHBIM ObUIO Obl OTCYTCTBHE
yKa3aHWe TaKO# perucTpauu, T.K. OpadHblii JOTOBOP B MHOM Cllydae BCE PaBHO HE
OyAeT UMeTh IOPUIMYECKOM CHJIbl, OJHAKO HWCKIIOYUT HEONPEIEICHHOCTH Y
HOTApUYCOB IO OTHECEHHIO CYOBEKTOB OpayHOro J0roBopa K IPaBOMOYHBIM
JHIIAM.

Baxxnbim MOMEHTOM ABIIIETCS u BOIIPOC, Kacarmuncs
HECOBEPIICHHOJIETHUX, MPUOOPETAIOIINX MOJHYIO MPaBOCIOCOOHOCTh JIUIIb MPHU
3aKII0YeHUU Opaka. YuuThiBas (HakT Toro, yto OpayHbId JOTOBOpP MPUOOpETaeT
CBOIO IOPUAMYECKYIO CHUJIy TOJBKO C MOMEHTa 3aKJIOYeHHs Opaka, CUMUTaem
HEOOXOMMBIM JIOMYIICHUE 3aKOHOAATEIEM BO3MOXKHOCTH 3aKIIOYCHHUS OpadyHOTo
JIOTOBOpa HECOBEPUICHHOJETHUM, OJHAKO YX€ JOCTUTIIMM IIECTHAIUATHUIETHErO
Bo3pacta. Torma ObuM OBl JOMOJIHUTEIHHO 3alllMIIEHbl  [paBa
HECOBEPIICHHOJIETHETO0 Ha cBoOOmy aoroBopa. OmHaKo Kak pa3 B ITOM Clydae
UMeeTcs SBHasS HEOOXOAMMOCTh J00aBUTh yclIoBHE 00  oOs3arelbHOU
NpEIBAPUTEIHFHON PETUCTPALIMA B PETHUCTPUPYIOLIEM OpTaHe C TMPEAbSBICHUEM
MOJITBEPXKJAIOLIETO JTOKYMEHTa HOTapuycy. YKa3zaHHOE MpPaBWIIO 3alIUTUIIO Obl
IPaBO HECOBEPIICHHOJIETHETO CYINpyra, a TakXe MCKIIOUMIO Obl M3JIMIIHUE
oOparieHus] B HOTapHadbHbIe KOHTOPBHI.

Takum o00pa3oM, Ha OCHOBAHMM BCErO BBIIIECKA3aHHOTO, MOXHO C

YBEPEHHOCTBIO CKa3aTh, YTO MPHPOJIa OPAYHOTO JOTOBOpA CIIE JOJIr0e BpeMsl HE
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Oyaer ocraBieHa Oe3 BHUMaHHUS, NPUYEM HE TOJIBKO OTEUYECTBEHHBIX, HO H
3apyOeKHbIX YMOB y4eHbIX. Ero moTreHuHas, MOMHOXEHHBI Ha YEJIOBEYECKYIO
(aHTa3uI0 B BEIOOPE TEX WIIM MHBIX YCIOBHM, CO3/1al0T MMOMCTUHE HEMOBTOPUMBIIA
JIOTOBOp MpU  KaXAOM ero cocrtaBieHud. OOHAKO, OTIPOMHBIA  BBIOOP
BO3MOXKHOCTEM CO37al0T M YCJIOBUS JUIA 3aKIIOYEHUS CHENOK, C SBHBIM
HOJITEKCTOM, B CBS3M C 4Y€M TPEOYIOTCS IMOCTOSHHBIM MOHUTOPUHI MOJOOHBIX

JA0Tr0OBOPOB U €10 JajgbHenIee HN3Yy4YCHUC.
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