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AHHOTALUA

B ApGutpaxkHo-niporieccyaibHOM Kojiekce Poccuiickoit deneparuu npsmo
YKa3bIBAaeTCS Ha TO, YTO «oOecreyeHue AOCTYIMHOCTH MPaBOCyAus B oOjacTu
NPEANPUHUMATENIBCTBA W JIPYTOM HKOHOMUYECKOW JIESTENbHOCTH, SIBJISIETCS
KJIFOUEBOM 3a7aueil apOUTPaKHOTO CYyIOMpPOU3BOJACTBa» (cT. 2). B Toxe Bpems,
pa3HbIe HAYYHO-NPAKTUYECKUE B3Il K OCO3HAHUIO MECTA U POJIA apOUTPaXKHBIX
CYJIOB B CyJIeOHOI crcTeMe MOKa HEe MO3BOJSIOT CO3/1aTh ONTUMAJIBHYIO CUCTEMY
METOJIOB M CPEJICTB, KOTOpbIE cMOIM Obl Hambojee 3(PPEeKTUBHO 0OECICUUTH
3aIIUTY KOHCTUTYIMOHHBIX TIpaB M  3aKOHHBIX HHTEPECOB CYOBEKTOB
DKOHOMHUYECKOM 1E€ATEIbHOCTH.

OOBEKT  HCCICOOBAHHUS  SBIISIOTCS OOIIECTBCHHEIC OTHOIIICHUS,
CKJIaJpIBarONIMecs B chepe 3aluThl IPaB U 3aKOHHBIX MHTEPECOB B apOUTPAKHOM
cyze.

[Ipeamer UCCIIEI0BAHMS — 3aKOHOJATEIbHbIE MOJIOKEHUS,
pEerilaMeHTUPYIOIIUE 3allUTy TMpaB MW 3aKOHHBIX HHTEPECOB CYOBEKTOB
YKOHOMHUYECKOU IEATETbHOCTH B apOUTPaKHOM CYJI€.

[enp  wcciemoBaHMsl — 3aKIOYAETCd B KOMIUIEKCHOM  aHaJIMU3e
MPOLIECCYATbHBIX HOPM 3alIUThl TIPaB U 3aKOHHBIX UHTEPECOB B apOUTPaKHOM
Cylle, a TaKXe€ M3yYEeHHHU HAy4YHBIX TPYAOB U MHOIO TEOPETUYECKOIO MaTepuarna,
CHOCOOCTBYIOLIETO BCECTOPOHHEMY HCCIIEOBAHUIO TEMBI 1TaHHOM paboThl. Mcxons
U3 LEeIU, ObUIM MOCTABJIEHBI CIEAYIOIIME 3aJa4l: U3yYUTh 3aKOHHBIA MHTEpEC U
npaBo Ha oOpanieHue B apOMTPaKHBINA CyJ 3a 3alIUTON; MCCIEJ0BaTh MPaBOBOU
cTaTyc ApOUTPaXKHOTO CyJia KaK CPEJACTBO Pa3pellIeHrs SKOHOMUYECKHUX CIIOPOB;
MPOBECTH aHAJM3 HKCKOBOW (DOPMBI 3aIIUTHI MPaB B apOUTPAKHOM MPOLECCE;
paccMOTpeTh WHbIE (POPMBI 3aITUTHI TIPaB B apOUTPAKHOM TIPOIIECCE.

CtpykTypa pabOoThI: COCTOUT U3 2-X TJIaB, BKIIOYAIOIIUX YEThIpe maparpada,

3aKJIFOUEHHMS U CITMCKA UCIIOIb3YEMOU JIMTEPATYPbI U NCTOYHUKOB.
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BBenenue

AxTyaslbHOCTh TeMbl. HeoOXoIMMOCTh 3allluThl HaApyILIEHHBIX NpaB U
WHTEPECOB XO3SMUCTBYIOIIUX CYOBEKTOB, BHITEKAOIIMX U3 S3KOHOMHYECKOW U MHON
IIPEANPUHAMATEIBCKON JEATENbHOCTH, BO3ZHHUKIA B Poccun B CBSI3M C OTKAa30M OT
COLIMAJINCTUYECKOTO CTPOSI M IEPEXOAOM K IEMOKPAaTHYECKOMY, U3 YETO BBITEKAECT
ITOSIBJICHUE PHIHOYHBIX OTHOLICHUH.

3aiuTa HapyIIEHHBIX IIPaB CyObEKTOB B YKAa3aHHOH c(epe COCTABIISAET OJIHY
U3 BaxHenmux Gynkuuit npasa. J[aHHbI (pakT moATBepkKAaET 3aKOHOIATEIHCTBO
Poccniickon ®@enepanuu, a nmeHHo Konctutymusa P®, koropas roBOpUT O TOM,
4YTO KaXXJAOMy rapaHTupyercsa cyjaeOHas 3aumra ero mnpaB U cBo0oa. CyObeKTsl
MPEANPUHUMATENIBCTBA U HHOM DKOHOMUYECKOW JAESATEIBHOCTH HE SBISIOTCSA
UCKJIFOYEHUEM.

B ominnuyme 0T paHee CyIIECTBYIOLIEH OJKOHOMHMKHA COLAAIACTUYECKOIO
oOIIecTBa, B KOTOPOM PHUCKH OT pE3yJbTAaTOB IKOHOMHYECKOW NESITEIbHOCTU
JIOKWINCH Ha TOCYJapCTBO, B COBPEMEHHON PBIHOYHOM DKOHOMHUKE TaKUE€ PUCKHU
NajaoT HAa CaMUX CYOBEKTOB JaHHOU IEATEIbHOCTH.

B wurore, rocynapcTtBo ¢ OJHOW CTOPOHBI JIOJKHO OOECIEUUTh CBOOOAY
DKOHOMMYECKON IEATEIIBHOCTH, @ C JAPYIOW CTOPOHBI C LIEJIbIO0 3aILUTHI IIPAaB U
MHTEPECOB CYOBEKTOB KOMMEPUECKOU JEATEIbHOCTH JOKHO CO3JaTh HAJEKHYIO
CUCTEMY UX 3aILUTBHI.

Or mnpaBoBoro craryca CyObEKTOB 3KOHOMHUYECKOW JESATEIBHOCTU
HETMOCPEACTBEHHO 3aBUCHUT HHTETPAlMsl HAIIEW CTpaHbl B CUCTEMY MHPOBOU
DKOHOMHMKH, MO3TOMY 3allMTa UX IPAB U 3aKOHHBIX MHTEPECOB CEUYAC SABIISAETCS
OJIHOM M3 aKTyaJIbHBIX MPOOJIEM, pElIeHHEe KOTOPO HEMOCPEACTBEHHO CBSI3aHO C
r7100aJbHBIMU MIPOLIECCAMU PA3BUTHS HAIIEH SKOHOMHKH U COIIMAIIbHOM JKU3HU.

B ApOutpaxHo-miporieccyansHoM Kojekce Poccuiickoit denepanuu (nanee
o Tekcty - AIIK P®) npsimo ykazsiBaeTcst Ha TO, YTO «00ECIeUeHUE JOCTYITHOCTU

mpaBoOCyIWs B O0JacTH MPEANPUHUMATENBCTBA W JAPYrod SKOHOMHUYECKOM



JESITEIbHOCTH, SIBIISIETCS] KJIIOUEBOM 3afauell apOUTPa)KHOTO CyIOMPOU3BOICTBAY
(ct. 2) [1].

B Toxe Bpemsi, pa3Hble HAyYHO-TIPAKTUUYECKUE B3IJISIIBI K OCO3HAHUIO MECTa
U pOJM apOUTPAXKHBIX CYIOB B CyleOHON CHCTEME IOKAa HE MO3BOJSIOT CO3JaTh
ONTUMAJIbHYIO CHCTEMY METOJOB M CpEICTB, KOTOpble CMOIJM Obl Haunbosee
7hHeKTUBHO 00€CTIeUUTh 3aUTY KOHCTUTYIIMOHHBIX MPaB U 3aKOHHBIX HHTEPECOB
CYOBEKTOB SKOHOMHUYECKOH JEATEIbHOCTH.

PaccmarpuBaembie BONPOCHI TMOJJICKATU aHAIU3y TaKUMH YYEHBIMU-
npaBoBenamu kak: E.III. Areesa, B.B. Xpamymun, C.IO. Uyua, O.B. AGo3HOBa,
II.b. Kynaxmeros, 1.B. Cyxos, A.®. Boponos, I'.A. )Kunun, P.W. Kapumyinus u
Jpyrue.

Takum oOpa3zom, 1eab UCCIEAOBaHUS OYyIET 3aKII0YaThCsi B KOMIUIEKCHOM
aHaJlu3€e MpPOLECCYabHBIX HOPM 3alllMThl MpPaB U 3aKOHHBIX HMHTEPECOB B
apOUTPaKHOM CyJI€, a TAKXKE U3yUYEHUU HAYYHBIX TPYAOB U HHOTO TEOPETUYECKOTO
MaTepuana, CHOCOOCTBYIOLIEIO BCECTOPOHHEMY HMCCIIEIOBAHUIO TEMbl JAHHOU
paboTHI.

Hcxons U3 NoCTaBIEHHOM €M, HEOOXOANMMO PEIIEHUE CIETYIONINX 3a/1au:

~  H3YYMUTb 3aKOHHBIN MHTEpEC U MPaBO Ha oOpallleHue B apOUTPaKHBIHI
Cy/l 3a 3alUTOM;

~ HCCIIEI0OBaTh MPaBOBOM cTaryc ApOUTpPa)XKHOro CyJa KaK CpelICTBO
pa3peleHus: JKOHOMUYECKUX CIIOPOB;

~ TMPOBECTU aHAIU3 HMCKOBON (hOpMBI 3alllUTHI NPaB B apOUTPaKHOM
Mpoliecce;

~  paccMOTpeTh UHbIE (POPMBI 3aLIUTHI IIPAaB B apOUTPaKHOM MPOILIECCE.

OOBEKT McciaeaoBaHnus - OOIIECTBECHHBIC OTHOIICHUS, CKJIABIBAIOIIAECS B
cdepe 3anuThI PaB U 3aKOHHBIX HHTEPECOB B apOUTPAKHOM CY/IE.

[Ipenmer — 3aKOHOHATENbHBIC TMOJOXKEHHS, PErJaMEHTUPYIOIIUE 3allUTy
IpaB M 3aKOHHBIX HWHTEPECOB CYOBEKTOB HSKOHOMHYECKON NEATEIHHOCTH B

apOUTpaKHOM CYJI€.



Metonpl NO3HAHUA - JUAICKTUYECKHUM, CHUCTEMHBIM, CPaBHUTEIIbHBIN,
CTaTUCTUYECKUH, POPMAIBHO IOPUIUIECKHI.

Crpykrypa BKP — coctout u3 2-x riaB, BKJIIOYAIOIIKX YeThIpe naparpada,
3aKJIFOYEHUS U CIIMCKA UCIIOJIb3YEMOM JIMTEPATYPhl U UICTOYHHUKOB.

Bo BBeneHUM M3JI0KEHA aKTyaJlbHOCTh MCCIICOBAHUs, €r0 OCHOBHAA LIEIIb,
3aJja4uM, IpeIMET U OOBEKT.

B 1-o#1 rmaBe uccnenoBaHbl BONPOCH! MpaBa HA 3alUTy IIPaB U 3aKOHHBIX
UHTEPECOB B apOUTPAKHOM CyJIe

Bo 2-oii rnmaBe uccienoBaHa CHCTEMA IPOLECCYAJbHOM 3alUTHI IIPaB B
apOUTPaXKHOM TMpolecce.

B 3axntouennu copMyInpoBaHbl OCHOBHBIE BBIBOJIBI.

B nanHOl paboTe HCHOJB30BaHbl U MPOAHATM3UPOBAHBI 43 KIIFOUEBBIX

HCTOYHHKA.



I'maa 1 IIpaBo Ha 3amuMTy NpaB M 3aKOHHBIX HHTEPECOB B

apoOuTpPaKHOM cy/e

1.1 3akoHHBII MHTEpeC U MPAaBO HAa oOpalleHne B apOUTPAXKHBIN CyA 3a

3aIUTON

OnHolt M3 OCHOBHBIX 3aJjad COBPEMEHHOIO POCCHUHCKOTO MPaBOCYAMS
BbICTYMaeT 3()@PeKTUBHAS 3allUTa CYOBEKTUBHBIX IMPAB U 3aKOHHBIX MHTEPECOB
TpOXIaH W IOPUANYECKUX JUIl B cdepe NpeanpuHUMATEILCKOH W HWHOU
SKOHOMHYECKOU NESATEIBbHOCTH,

CrnienoBartenbHO, BCS MTPOLECCYalbHAs IESITENbHOCTh HA PA3JIMYHBIX CTAIUAX
apOUTpa)XHOTO Tpollecca JOJDKHA ObITh HampaBi€HAa Ha COOJIOJICHHE U
peanu3alurio 3TON 3aJa4M, YTO COOTBETCTBYET MPUHIIUITY JOCTYIMHOCTH CyIeOHOM
3aIUTHI.

B apOutpaxxHoM  mpoiecce  o0miee  IOPUAUYECKOE  JO3BOJICHHE
3aMHTEPECOBAHHOTO JIMIIA HAa OOpaleHne B apOUTpakHBINA Cy/1 3a 3alIUTON CBOUX
HapyIICHHBIX WJIM OCHapUBaeMbIX IpaB W 3aKOHHBIX HHTEPECOB B cdepe
MIPEANPUHUMATENBCKON U MHOW Y9KOHOMUYECKOMN AEATEIBHOCTH, 3aKPEIJIEHHOE B Y.
1 ct. 4 ApbuTpaxkHo-npoueccyaibHoro kojaekca P® [1], B ICKOBOM MPOU3BOACTBE
obecnieunBaetcs nosioxkeHusaMu 1. 13 AIIK PO «lIpenbsaBieHue uckay.

B cootBerctBuu ¢ 4. 2 cr. 7 AIIK P® apbutpaxusiii cyn obecrieunBaeT
PaBHYIO CyZICOHYIO 3alIUTy MIPaB U 3aKOHHBIX HHTEPECOB BCEX JIUII, YYACTBYIOIIUX
B JIETI€.

Ha ocnoBanmu 4. 3 ct. 4 AIIK P® otka3 ot mpaBa Ha oOpallleHHE B CY
HeJICWCTBUTENICH. 3aluTa MpaB U 3aKOHHBIX MHTEPECOB OOECIIEUMBACTCS U Yepe3
WHCTUTYT MOJBEIOMCTBEHHOCTH e cyaam (ct. 27 AIIK PO).

Taxxxe B AIIK P® 3akpernsieHa BO3MOKHOCTh OOpalieHusi B apOUTpaKHbIN
Cy[l 3a 3alTUTOMN MyOJIUYHBIX UHTEPECOB, MPAB M 3aKOHHBIX MHTEPECOB JIPYTUX JIHII

B CJIy4asix, IPEeIyCMOTPEHHBIX 3aKOHOM (cT. 53 AIIK PD).



«Hanpumep, B cootBerctBuM co cT. 225.10 AIIK ropuanueckoe wiu

(I)I/IBI/I‘-ICCKO€ JIMIO, SABJEIOIICCCSA YYACTHUKOM IIPaBOOTHOHICHHWA, W3 KOTOPOIo

BO3HHMKJIM CHOp WA TpeOoBaHUE, BIpaBe OOpaTUThCS B apOUTPaXHBIM CyI B

3alIUTY HAPYIICHHBIX WM OCIIAPUBACMBIX IIPaB WM 3aKOHHBIX MHTCPCCOB APYIUX

JUL, ABJIAIOMUXCA YYACTHHUKAMHU 3TOI'O JKC IIPABOOTHOLICHUSA (prnHOBOi’I HCK B

IPYIIIIOBOM MPOU3BOACTBE)» [2, ¢. 135].

[IpaBoM oOpailieHusi B apOUTpakHBIM CyJ HaJleNICHbl «3aMHTEPECOBAHHbBIC

JIUIa». Nmu sBistroTCS:

WHJIUBUAYAJIbHbIE TPEINPUHUMATENN, OpPraHu3aluu, a B OTICIbHBIX
Clyyasx Takxe TrpaxjaHe, oOpaliaroimuyecss B apOUTPaKHBIA WM
TPETEUCKUN CyJ 3a 3alIUTOd COOCTBEHHBIX MpPaB M OXPaHSIEMBIX
3aKOHOM MHTEPECOB;

IIPEICTaBUTENI OPTaHOB rOCYJAPCTBEHHOM BJIACTH, OOpallaroirecs B
apOUTpakHBI CyJ B 3alIUTy TOCYIApPCTBEHHBIX M OOIIECTBEHHBIX

UHTEPECOB.

3aI/IHTCp€COBaHHBIMI/I IIPU3HAI0TCA:

Jrnaa, KOTOPBIC MPCAIIOIaratoT BO3MOKHOCTh HAPYHICHHA HUX IIpaB B
Oynyuiem;

JIAIA, [IPaBa KOTOPBIX YK€ HApYIIECHBI,

Ji1a, HOTCpH@BH_II/Ie Y6BITKI/I BCJICACTBUC HapymeHI/IH nx HpaBa Ha
CBOEBPEMEHHOE PACCMOTPEHHUS Jejia W/WIM WCIIOJHEHHE CyIeOHOTO

peLeHus.

NHunmanmsi paccMOTpeHusi crnopa B apOUTPa)XHOM CyJie BO3MOXKHA MPH

COBOKYITHOCTH CIISYIOIINX 00CTOSTEIIHCTB:

3aMHTEPECOBAHHOE JTUI0 001a/1aeT TPaXKIaHCKOH 1€eCITOCOOHOCTRIO;
CYIIECTBYIOT  MPOIECCyalIbHbIE  MPEANOCHUIKM  OoOpareHus: B
apOUTpaXHBIN CYI;

npaBo Ha OOpallleHHe pealin30BaHO B YCTAHOBICHHOM IMOPSIKE, C

coOmroienreM TpeboBaHmi K (hOpMe U COACPIKAHUIO IOKYMEHTA.



Bce Bo3moxkHBIE POpPMBI 0OpalieHus] K apOUTPaKHOMY CYy OINpEAeICHBI II.
4 ct. 4 AIIK P® B npuBs3Ke K KaTeropuaibHON NPUHAMIEKHOCTH JIeJIa U CTaTyCy
oOparniaronierocs Juia:

~  WHUIMAIUS PACCMOTPEHMS] TPAKIAHCKUX JEI M SKOHOMHYECKHX
CIIOPOB MTPOUCXOIUT ITyTEM M0JIaYU UCKOB;

- mo jgenaMm 0co0Oro ¥ MPUKA3HOTO TMPOU3BOJICTBA, CIOpPaM,
BO3HHMKAIOIIMM W3 MyOJMYHBIX [PABOOTHOLIEHUH MW JEI O
OaHKpOTCTBE, MOAAIOTCS 3asIBICHUS;

~ mpocb0a O TMEepecMOTpe Jena, aJApecoBaHHAs CyAy amnelUIIHOHHOM
WJIM KaCCallMOHHOM MHCTAHIIMM UMEHYETCA Kajao00ii;

~ oOpamienue ['eHepalbHOTO MPOKYypOpa U €ro 3aMOB O IEPECMOTpE
CyleOHBIX  BEpJMKTOB B  IMOPSJAKE  HAA30pa  HA3bIBAIOTCA
[IPEICTABICHUSAMH.

VYka3aHHble 0OpalleHUs] MOTYT OBITh MOJIaHbl B OYMaXHOM U 3JIEKTPOHHOM
BUJIAaX, a TAKXKE B (DOpME 3JIEKTPOHHOrO JTOKYMEHTA, MOANMCAHHOTO 3JIEKTPOHHOU
HOJIHCHIO.

[To cmopam 0 B3bICKaHUM JEHEXKHBIX CPEJCTB MO TPEOOBAHMIM, BOSHUKIIUX
U3 JOTOBOPOB, MHBIX CJEJOK, BCJEACTBHE HEOCHOBATEIBHOI'O OOOralleHus, N0
oOparieHusi B apOUTPaKHBIA CyJ CTOPOHAM HEOOXOJWMO MPHUHATH MEpHI IO
JOCYI€OHOMY ypETryJIMpPOBAHUIO CIIOPA.

B nanHOW cuTyanuu 3asBlI€HHE B CyJl MOXET ObITh MOJAHO TOJIBKO IO
ucreueHnn 30 KaJeHJapHBIX JHEW CO JIHS HAMpAaBJICHUS MPETECH3UM, €CIU WHBIC
CPOKH HE YCTaHOBJIEHBI 3aKOHOM WM J10roBOpoM (4.5 cT. 4 AIIK PD).

3amura mNpaB W 3aKOHHBIX HMHTEPECOB CYOBEKTOB HKOHOMHYECKOM
NeSATEIbHOCTH B apOUTPAXKHOM IPOIIECCE HEBO3MOKHO 0€3 MOHMMAaHHUSI CYIIHOCTU
TaKOI0 IMPABOBOI'0 MOHATHUS KAK «3aKOHHBIM HHTEPEC.

B rpaxxnanckom 1 apOUTpaxHOM TpolIeccax, a TAKKe B aIMUHUCTPATUBHOM
CYJIOIIPOM3BOJICTBE CAMOCTOSITENIbHBIM MPEAMETOM CyA€OHON 3alUThl MOTYT
BBICTYIIaTh HE TOJBKO CyOBEKTUBHBIE IIPaBa, HO U 3aKOHHbIE UHTEpecH! (1. 1 CT. 2,

9. 1 cr. 4, 4. 2 ct. 7 AIIK PD).



N3yuyeHuro BONpocoB Cy1e0HOM 3aIUThI HE TOJBKO CYOBEKTUBHBIX IIPAB, HO
M 33aKOHHBIX HHTEPECOB TpaxkJaH M OpraHu3alMil yIeiasid BHUMaHUE Kak
COBETCKHeE, TaK U poccuiickue yueHsie [8, 9, 21, 33].

CrnoBocoueranue «inter esse» B MEPEBOJAE C JATUHCKOTO f3bIKA O3HAYAET
«MMETh BaXXHOE 3HAYEHUE», «OBITb BAXKHBIM, CYIIECTBEHHBIM», «HAXOIUTHCS
MEXy ueM-HuOyabp» [18, c. 134].

B ropucnpyAeHIMIO KaTeropus «UHTEPEC», KaK COLHUAIbHOE OCHOBAHHE
CUCTEMBI IpaBa, BBEJICHA HEMELKUM YYEHBbIM - mpaBoBeaoMm P. HMepunrom [10],
KOTOPYI0O OH BO3BE€I B pPAaHI OCHOBHOM IIPaBOBOM KAaTErOPUM M YCTAaHOBHII
ONPEEICHHYI0 CYOOpAMHAILIMI0O MHTEPECOB: YEJIOBEKA, OOLIECTBEHHBIX TIPyHI H
o0I1ecTBa B LIEJIOM.

A.B. Majibko mOJI MHTEPECOM IOHUMAET «OTPAKEHHOE B OOBEKTUBHOM
MpaBe M B ONPEACICHHOW CTENEHU TapaHTUPOBAHHOE TOCYJApPCTBOM IIPOCTOE
IOPUIMYECKOE JO3BOJIEHUE, KOTOPOE BBIPAXKAETCS B CTPEMJICHUM CyOBeKTa
MOJIb30BaThC KOHKPETHBIM COIIMAJIbHBIM OJaroM, a Takke B HEOO0XOJIUMBIX
cirydasix, oOpamiaThCs 3a 3alIUTOW B KOMIIETEHTHBIC OpraHbl JJIs yIOBJICTBOPECHHUS
CBOMX MOTPEOHOCTEH, HE MPOTUBOPEYALINX 001IeCTBEHHBIMY [22, c. 375].

Uro kacaeTcs TakoW MPaBOBOM KAaTErOPUU KAK «3aKOHHBIA WHTEPEC», TO B
3aKOHOAATENBCTBE M MPOLECCYATbHOW JINTEPATYPE CYIIHOCTh JAHHOTO MOHSTUS HE
onpeneneHa. Cpeau y4YeHbIX HET €AMHOTO MHEHUs 10 JaHHOMY TIOBOJY,
MOCKOJIbKY, KaK yTBepxkaaeT A.B. Manbko, JaHHasi KaTeropusi B MEPBYIO OYEpE/lb
cTajia OOBEKTOM MPAaBOBOM 3alIUTHI, a YK€ MOCIe MOJJIekKaaa TEOPETHYECKOMY
ucciaenoBannio[22, c. 376].

B uwactHOocTH, A.B. Manbko paccmMaTpuBaeT 3aKOHHBII HWHTEpeEC
(OXpaHsieMblii 3aKOHOM MHTEpPEC) Kak «IpPOCTYIHO MPaBOBYIO J103BOJIEHHOCTD,
KOTOpasi He o0ecrieueHa KOHKPETHOW IOPUIWYECKON OOA3aHHOCTBIO, TO €CTh
CBOETO POJia KyCEYCHHOE» 00BEKTHUBHOE MpaBo» [22, ¢. 376].

Takum 00pa3oM, «3aKOHHBIM HMHTEpec (OXpaHsEeMbId 3aKOHOM MHTEpeEC) -
MpaBOBasi KaTEropusl MPOIECCYyaIbHOTO TIpaBa, KOTOpasi BKIIOYAeT B ceOsl BCe Te

cllyyau, Korja JuIlo, oOpaTuBIIeecs 3a CyaeOHOW 3aliuToil, HE SBISETCS
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oOnanmateneM CyOBEKTMBHOTO TmpaBa (mpaBa TtpeboBanus). Ho wuHTepecsl,
CYIIECTBYIOIIME BHE CYOBEKTHBHOTO TMpaBa, KOTOPbHIE NAHHOE JIULO HAaMEPEHO
3alUIIAaTh B CyneOHOM TOpSAKE, MPU3HAIOTCA WU MOJACPKHUBAIOTCS 3aKOHOM
(oObexkTuBHBIM TpaBoM). [loromy oHM 0003HAYAIOTCSI TEPMHHOM «3aKOHHBIH
uHTEpec»» [32, c. 59].

«OpHUM U3 Hambosee pacHpOCTPAHEHHBIX CHOCOOOB 3aLIUTHI 3aKOHHOTO
UHTEpeca SBISIETCS TPU3HAHUE CIEIKA HEACHCTBUTEIBHOM H NPUMEHEHUE
NOCJIEAACTBUM €€ HeleWCTBUTENbHOCTU. Tak, HampuMmep, akIMOHEpHOE OOIIECTBO,
NPU3HAHHOE B YCTAaHOBJIEHHOM IIOPAJIKE HECOCTOSITENIBHBIM, OOpaTWIOCh B
apOUTpaXHBIA CyJl C HMCKOM O HPU3HAHUU HEICUCTBUTEIBHBIMU MTyOIMYHBIX
TOProB IO MNPOJAXE €ro HMMYIIECTBa, a TaKXKe JOTOBOPa KyIUIM-TIPOJAXKH,
3aKJIIOYEHHOr0 C TMoOenuTeneM 3THX TOproB. JIOKHUK HE SBISETCS HU
IPOJABIIOM IO JOTOBOPY KYIUIM-TIPOJAXHM HMMYLIECTBA, HU YYaCTHUKOM
IIPaBOOTHOLIEHUI 110 TPOBEICHUIO TOpProB. BMecre ¢ TeM €ro MHTEpECHI
OMOCPENOBAHHO CBSI3aHBI C PE3yJbTaTaMU TOProB, MOCKOJIbKY OT MPaBUIBLHOCTH
IIPOBEJICHHUSI TOPrOB 3aBHCUT pa3Mep €ro HMmyIlecTtsa. B cuiay 3TOoro Kak
3aMHTEPECOBAHHOE JIMLIO OOIIECTBO-O0aHKPOT BIpaBe MOJIATh UCK O MPU3HAHUMU HX
HEACHCTBUTEIbHBIMU HA OCHOBAaHUHU M. 2 cT. 166 'K PDy» [7, c. 51].

K coxanenuto, 3aKOHOAATEIbHO, U B TOM YHCJE BBICIIUMHU CYJCOHBIMU
WHCTAHUUSMH, TIOHATHE «3aKOHHBI HMHTEPEC» HE paCKpPBITO, TaKXKE HeE
OTIpEENIEHO, KaKUM 00pa3oM U B KaKHUX CIIydasX OH MOXKET ObITh 3alUILEH B Cy/€.
DTO NPUBOJUT K PA3NMYHOMY TOJKOBAHUIO JAHHOTO MOHATHSA HA MPAKTUKE, YTO B
UTOTE CHUYKAET KauyeCTBO 3aLIUThl 3aKOHHBIX HHTEPECOB.

B cBsa3u ¢ aTHUM 1enecooOpa3HbIM OyJeT 3aKOHOJATENbHO 3aKpENuTh
NPUMEPHBIN MEepeyYeHb CIOCOO0B 3alIUThl 3aKOHHOTO MHTEpeca B apOUTPakKHOM
IIPOLIECCe, a TAKKE PACKPBITh €r0 MOHSATHUE HAa YPOBHE pa3bsiCHEHUU BepXxoBHOTO
Cyna PO.

[logBonst WTOTr BBIMICU3TOKEHHOMY, OTMETHUM, YTO 3allluTa TMpaB B
apOUTPaXHOM CyZA€ — 3TO, PErIaMEHTHUPOBAaHHAsA ApOUTPAKHO-TPOLECCYaTbHBIM

3aKOHOJATENbCTBOM  Poccuiickonn ~ @Penepanuu  OpUAMYECKass  MPOLEAYPa,
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HampaBJieHHasT Ha 3allUTy TMpaB M 3aKOHHBIX HHTEPECOB CyOBEKTOB
IPEANPUHUMATEIIBCKOM, @ PABHO MHOM JKOHOMHYECKOU NESITENBHOCTH, BKIIOYAs

IOPpUINYCCKUX JIUI 1 HHAWBUIYAJIbHBIX Hpe,Z[HpHHHMaTCHCﬁ.

1.2 ApOuTpakHBIA CyJ KAaK CPeICTBO pa3pelieHus] IKOHOMHYECKHUX

CIOPOB

Hopwma, npenycmotpennas 1. 1 ct. 6 KonBeHIuu o 3amure npas yeaoBeKa U
OCHOBHBIX CB00OI [15], ycTaHaBIMBAET MpaBO KaXkA0T0 JIMI[A, TPU HAJTMYUU CIIOpa
O €ro TPaKJIAHCKUX MpaBax U 0OSI3aHHOCTSX WM MPU NMPEAbSIBICHUU €MY JIF0OOTO
yrOJIOBHOTO  OOBUHEHHUs, TpeOoBaTh  COPABEIJIUBOIO W IMyOJIMYHOIO
pazOuparenbCcTBa Jejia B Pa3yMHBIM CPOK HE3aBUCHMBIM U OECHpPUCTPACTHBIM
CyIOM, CO3JaHHbIM Ha OCHOBAaHUU 3aKOHA. AHAJIOTUYHBIE T[OJOKECHUS
BOCIIPOU3BOAUTCSA U B M. | cr. 14 MexayHapoJHOro MakTa O TPaXIAHCKHX U
MOJIMTHYECKHX TpaBax [23].

B mnponomxeHre BbIICYKa3aHHBIX IIOJIOKEHUM OCHOBHOM 3aKOH Halen
CTpaHbl TAKXKE PETJIAMEHTUPYET:

- ocyulecTtBieHnu npasocyaus B Poccuiickoin denepanuu TOJIBKO CYJIOM
(ct. 118, u. 1 Koucturynuu P®);

- 0 HE3aBUCUMOCTU CyJAeW M TOAYMHEHUU UX TOJdbKo KoHCTUTYyIMU
Poccuiickoit @enepanuu u dhenepanbHoMy 3akoHy (cT. 120, 1. 1);

- 00 OCYIIIECTBJIICHUHU CYAONPOM3BOACTBA HA Hayallax COCTA3aTEJIBLHOCTH U
paBHoIpaBus cTopoH (cT. 123, 4. 3) [16].

ApOutpaxkubie Cyabl — 3TO 0c00asi pPa3HOBUJIHOCTH CYJEOHBIX OpPraHOB,
OCYIIECTBIISIIOIINUX CY/IEOHYIO BJIACTh MYTEM Pa3pelICHUS IKOHOMUUECKUX CIIOPOB
Y UHBIX JI€JI, OTHECEHHBIX K UX BEJICHHUIO.

JlesiTenbHOCTh apOUTPAKHBIX CYJOB OYCHb Ba)KHA JJISi OCYIICCTBIICHUS
3aIUTHI MPAB U 3aKOHHBIX MHTEPECOB MPEANPUHUMATEIICH, TOCKOJIbKY B OTINYUE

OT WHBIX CY/IOB CTICIIHAIM3UPOBAHA HA SKOHOMUYECKOH cdepe.
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Kouncturynus PO u OenepanbHblii KOHCTUTYLIMOHHBIHN 3aK0H 0T 31 nekalps

1996 r. Ne 1-®K3 «O cynebHnoit cucteme B Poccutickoit eaepanum» [36] oTHOCAT

apOUTpakHbIE CY/Ibl K KaTeropuu (penepaibHbIX CyJI0B.

3agayamMu  CyJONPOM3BOACTBa B apbOutpaxksbix cyaax (cr. 2 AlIK)

SABJIAIOTCA:

«3alliTa HApPYUIEHHbIX WM OCHAapUBAEMbIX NIpaB W 3aKOHHBIX
HMHTEPECOB JIMIL, OCYIIECTBISIOMNX MPEAIPUHUMATEIBCKYI0O U HHYIO
SKOHOMMYECKYIO JIESITENBHOCTD, @ TAKXKE MIPaB U 3aKOHHBIX HHTEPECOB
Poccuiickoit  ®enepanuu, cyobekToB Poccuiickoit ®@epepaiuu,
MYyHULIMNAIBHBIX 00pa3oBaHuil B cepe NpeanpuHUMATEIbCKON |
WHOW JKOHOMHYECKOU JEATENBbHOCTH, OPraHOB TI'OCYJIapCTBEHHOMN
Biactu Poccuiickoin denepannn, OPraHoB rocyAapCTBEHHOW BIIACTH
cyorektoB  Poccuiickoit ~ ®Depepanuu, OpPraHoB  MECTHOI'O
CaMOYIPaBJICHUs, WUHBIX OPraHOB, JOJDKHOCTHBIX JIMI[ B YKa3aHHOM
coepe;

oOecrnieueHue JOCTYITHOCTH IIpaBOCY AU B cdepe
NPEINPUHUMATENBCKON U MHOW 3KOHOMHUYECKOU JIESITETbHOCTH;
CIpaBeIuBOE MyOIMYHOE CYyJeOHOE pa3doHpaTenbCTBO B Pa3yMHbBIN
CPOK HE3aBUCUMBIM U OECIIPUCTPACTHBIM CYIOM;

YKPEIUICHHE 3aKOHHOCTH M MNPENyNpPEKICHUE IPABOHAPYIIEHUN B
cthepe MPEANPUHUMATEITbCKOMN u WHOU AKOHOMHYECKOU
NEATEIIbHOCTH;

(opMHpOBaHKE YBAXKUTEIHHOTO OTHOIIEHHSI K 3aKOHY U CY[Y;
COJICICTBUE CTAHOBJIEHUIO U PA3BUTUIO NAPTHEPCKUX JEJIOBBIX
OTHOLIEHUHM, (POPMUPOBAHUIO OOBIYAEB W  3TUKU  JIEJIOBOTO

oboporan[1].

ApOuTpaskHble CyJbl UMEIOT COOCTBEHHYIO MOBEAOMCTBEHHOCTb, MOPSIOK

CYJIONIPOM3BOJICTBA B HUX HMEET CHEUU(UKY, YCTAHOBICHHYIO ApPOUTpPaXKHBIM

IpoLecCyallbHbIM KojiekcoM Poccuniickoit denepannu.

Briienum 0coO€HHOCTH CyI0TPOU3BOACTBA ApOUTPAKHBIX CYIOB:
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MOPSZIOK  OCYIIECTBIEHUA  MPABOCYIUs B  JaHHBIX  CyJax
perjiaMeHTUPOBAaH B CAMOCTOSTEIbHOM HOPMAaTUBHOM MPABOBOM aKTE
- ATIK P®;

oO11asi 1eJib CyAONPOU3BOACTBA B apOUTPaKHBIX CyJax - 3alluTa
HapyUIEHHBIX WJIM OCMAapUBaeMbIX TIpaB, CBOOOJ U 3aKOHHBIX
UHTEpecOoB  (U3MYECKUX U IOpUAMYECKHX Jinl, Poccuiickoit
Oenepanuu, cyobektoB ~ P®d,  rocymapCTBEHHBIX  OpraHOB
MYHUIIMNAIBHBIX ~ 00pa3oBaHUl W MHBIX JMI[] B  CIy4YasX,
MIPETYCMOTPEHHBIX 3aKOHOM, B chepe MPEeAnPUHUMATEITECKOW H HHOM

AKOHOMMYECKOH AesiTeTbHOCTH U T.J. (cT. 2 AIIK P®D).

Bce kareropuu nen paccMaTpuBarOTCs apOUTPaKHBIM CYJIOM IO TMpaBUjIaM

HMCKOBOTO TPOM3BOJICTBA (0OOIME TpaBuUjia) C M3BIATUSMU, YCTABJICHHBIMH JIJIsI

OTJICJIBHBIX KaTeTOpuid Jie (CrielraabHbIe MPaBUiia).

KakK:

CDopMa 3aI1IUTHI B ap61/ITpa}KHOM Cyac OTIIMYACTCsA TaKUMH O0COOCHHOCTSIMH

CTporas perjaMeHTalusl MpOLEAypbl, €€ TOYHOE M JETAIbHOE
3aKOHOJIATEIbHOE U3JI0KEHUE;

JNOCTYITHOCTh U TAPAaHTUPOBAHHOCTh Kak OCHOBHBIM 3aKOHOM CTPaHBI,
TaK U apOUTPaKHBIM 3aKOHOATEIHCTBOM;

BO3MOXHOCTh TEpPECMOTpa HEOOOCHOBAHHBIX M HE3aKOHHBIX (110
MHEHUIO 3asBUTEIS) Cy/IeOHBIX aKTOB;

oOecrieueHre UCTIOTHEHUS PUHSTHIX CyI0M petenui [42, c. 173].

Takum oOpazoMm, MoJ apOUTPaKHBIM MPOIECCOM CJIEAYEeT TMOHUMATh

ypeTyJIUpPOBAaHHYI0 HOpMaMH TipaBa (HOpMY JESATETbHOCTH apOUTPaKHBIX CYJOB,

HampaBJICHHYKO Ha 3aluTy OCIIapuBacMOro HWJIM HAPYHMICHHOI'O IIpaBa JACJI

OpraHu3alui U rpaxaaH-npeanpuHumarenei [12, c. 53].

Cdepa paccMoTpeHHsT apOUTPaXHBIMH CyJaMH CIOPOB pas3iinyHa, OJIHAKO

H€O6XOJII/IMBIM YCIIOBHUEM SABJIACTCA, yTOOBl OHU BBITEKAJIM W3 OTHOIICHUUW B

obnacTtu npennpuHumarenscTa [40, c. 115].
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ApOUTpaXKHBIl CyJl paccMaTpuBaeT 3KOHOMUYECKHUE CIOPBI NPH YCIOBUH,
YTO OHM BBITEKAIOT U3 CIEAYIOIINUX OTHOIICHUM:

—~ MEXIYy OpraHu3alusaIMHU — IOPUAUYECKUMU JIMIAMU U TIpaKJIaHaMU-
PEAITPUHAMATEISIMU;

- MEeXIy  OpraHM3alMsIMd  —  IOPDUIMYECKUMH  JIMIAMU U
rOCYIapCTBEHHBIMU UJIN UHBIMU OpPraHaAMU;

~  MEXIy IpaXIaHaMU-TIPEAIPUHUMATEISIMA U TOCYIAPCTBEHHBIMU WJIH
UHBIMU OpPTaHaMHU.

ApOuTpaxkHble CyJpl pacCCMaTPUBAIOT JENa:

0 HECOCTOSITENILHOCTH (OaHKPOTCTBE);

~ JIeJIa 110 KOPHOPATUBHBIM CIIOpaM;

~ TI0 ciopaM 00 OTKa3e B TOCYJIapCTBEHHOM perucTpaluy;

~ MO cropaM, BBITEKAIOIMIUM W3 JEATEIbHOCTH MyOIMYHO-TIPABOBBIX
KOMIIQHMH;

~ TIO CIIOpaM O 3aIIUTE UHTEIJICKTYyalbHbIX MTPaB;

- Jpyrue zena, BO3HHUKAOIIME pu OCYILIECTBIICHUU
MIPEAIPUHUMATENIBCKOM AeATENbHOCTH [ 14].

Takum  oOpa3zom, Ha  CETOAHSIIHUA  JIeHb  JUIsi  CYOBEKTOB
MPEANPUHUMATETECKON ACATENBHOCTA TPAJAUIMOHHBIM CIOCOOOM pa3perieHus
CIIOPOB, BO3HUKAIOIIMX B UX KOMMEPYECKON JEATEIbHOCTH, SABISETCA OOpalieHue
B apOUTpakHBIA CyI - CyJ, KOTOPHIA YIOJTHOMOYEH 3aKOHOM paccMaTpUBaTh
TaKOrO0 POJia CHOPbl, U KOTOPbIA B COOTBETCTBUU C 3aKOHOJATEIHCTBOM Pd
ABJSICTCS. €AWHCTBEHHBIM TOCYHAPCTBEHHBIM  OPraHOM, OCYIIECTBIISIOIINM
IPABOCYIUE MYTEM PaA3pPEIIECHUsT SIKOHOMUUYECKUX CIIOPOB U PACCMOTPEHUS MHBIX
JIeJI, OTHECEHHBIX K €r0 KOMIIETCHIIMH, YCTAHOBJIEHHOW 3aKOHOM.

[TonBoast uTOrM McCCiIeI0BaHUs B IIEPBOM TJIABE, OTMETUM CIICIYIOIIEE.

3amura mTpaB B apOUTPAXHOM CyjAe€ - 0OTO, perIaMEeHTHPOBAaHHAS
apOUTPaKHO-TIPOIIECCYyaIbHBIM ~ 3aKOHOJIaTeNbcTBOM  Poccuiickoit  deaeparuu

puandcCKasa npoucaypa, HalpaBJICHHAS Ha 3aI0UTY IIPpaB U 3aKOHHBIX HHTCPECOB
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CyOBEKTOB MIPEANPUHUMATEIILCKON, & PABHO WHON KOHOMHUYECKOU JIESITEIIbHOCTH,
BKJIFOYAS FOPUANYECKUX JUI U HHAUBUAYAIBHBIX TPEAITPUHUMATEIICH.

ApbOutpaxusie cyasl B P® Ha cerogHAMHWI  JEHb  SBJISIOTCS
€IMHCTBEHHBIMU T'OCYIapPCTBEHHBIMHA OpPTraHAMU, OCYIIECTBIISIIOIINMUA MPABOCYAUE
NyTEM pa3pelICHUs] 3KOHOMUYECKHX CIIOPOB W PACCMOTPEHUS HWHBIX e,
OTHECEHHBIX K UX KOMIIETCHIUHU.

K coxkanenuto, 3aKOHOIATETHLHO, ¥ B TOM YHCJIE BBICIIMMH CYICOHBIMU
WHCTAHIIUSIMH, TIOHSITUE «3aKOHHBIM HWHTEPEC» HE PACKpPBITO, TaKXKE HE
OMpEJIeNICHO, KAKUM 00pa3oM U B KaKUX CIIy4asix OH MOKET ObITh 3alIUIIIEH B CY/E.
OTO NPUBOAUT K PA3TMYHOMY TOJIKOBAHUIO TAHHOIO MOHATHS HA MPAKTUKE, UYTO B
WUTOre CHMKAET KaYeCTBO 3aIlUThl 3aKOHHBIX HHTEPECOB.

B cBa3m ¢ 3TUM 1HenecooOpa3HbIM OyJIeT 3aKOHOJATEIbHO 3aKPENHTh
MPUMEPHBIN MEepedeHb CIOCOO0B 3alUThl 3aKOHHOTO HMHTEpeca B apOUTPaKHOM
IIPOLIECCE, a TAKXKE PACKPBITh €0 MOHATHE HA YPOBHE pa3bsiACHEHHM BepxoBHOrO

Cyna PO.
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I'maBa 2 Cucrema mnpouneccyajbHOM 3allUThI NMPaB B apOMTPaKHOM

nporecce

2.1 UckoBas ¢popMa 3alIUTHI IPAB B AapOMTPAKHOM IpoLecce

OcHoBHOM  (opMoit  cyneOHOM  3alllUTBl MpaB B POCCHUUCKOM
3aKOHO/IATEJIbCTBE BBICTyMaeT HMcKoBasg (opma. CpeacTBOM 3allMThl B JaHHOM
cllydae BBICTYIaeT UCK. XOTs JJaHHOM (hopMe 3aliuTe U UCKOBOMY MPOU3BOJICTBY
MOCBSIIEHBl OTACIbHBIE TJaBbl W B [ paxmgaHckoM, W B ApOUTpaKHOM
IIPOILIECCYANBHBIX KOJEKCAaX, CaMO MOHATHE UCKA B POCCUMCKOM 3aKOHOAATENBCTBE
HE COJEP)KUTCS, YTO IIOPOXKAAET JOCTAaTOYHO MHOro Juckyccuu. Ho ecium
VCXOJIUTh U3 HOPM IPOLECCYATBbHOTO NPAaBa, U3 MOJ0KEHUN TOKTPUHBI, TO MOKHO
BBIBECTH HauboJliee olliee U MOJHOE MOHATHE JAaHHOTO CpelcTBa 3amuThl. ek —
ATO MaTepuaIbHO-TIPABOBOE TPeOOBaHUE OJHOTO JIMIA K JPYromy, MOJUIeKaliee
PacCMOTPEHHUIO B ONIPEACIICHHOM MpolieccyalibHOM nopsiake [35, c. 305].

BaXHOCTB MCKa 3aKIH0YaeTCs B TOM, YTO OT HETO OTTAJIKHUBAETCS MPaBOBas
OCHOBAa MHBIX MHCTUTYTOB apOUTPaXHOTO MpoLecCyalbHOro mpasa. K TakoBbIM
MOXHO OTHECTH: OCHOBAaHHUE U TPEIMET MCKAa, BCTPEUHBIA HMCK, OTKa3 OT HCKa,
obecnieucHue ucka u uusie [20].

B teopuun apOuTpaxHOro MpaBa MPUHATO BbIAEIATH CIAEAYIOIIUE 3JIEMEHTHI
UCKa:

~ TpeAMET, IMOJ KOTOPhIM ITOHMMAETCS BBIJIBUTAEMOE 3asBUTEIIEM
(uctiioM) TpebOBaHUE IO CIOPHOMY BOIPOCY, OCOOEHHOCTHIO
npeaMeTa HCKa SBISETCS TO, YTO OH OCTA€TCSl HEU3MEHHBIM Ha
NpOTsKEHUHU Beero npoiecca [31, c. 143];

~ OCHOBAHHE - 3TO COBOKYIHOCTH ()aKTOB, KOTOPbIE COCTABIISIOT OCHOBY
NPEIbSIBIAEMBIX HCTIIOM TpeOoBanuii[25]. JlaHHble (aKThl SIBISIOTCS
HEKOM (akThyecKoi OCHOBOH Mcka. CTOUT OTMETUTh, YTO HEBEPHOE

YCTAaHOBJICHUC OCHOBAHHA MOJKCT IIOBJICHb OTMCHY PCHICHUA Cyaa

[13].
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HckoBoe NpPOM3BOACTBO B apOUTPaXHOM IMPOLIECCE PETIAMEHTUPOBAHO
riaBoit 20 ApOuTpaxHOro MmpoLeccyanbHoro kojaexca PO.

[IpeabsiBieHne ucka B apOUTPaKHBIA CyJ MpPeaycMaTpUBAET HECKOJIBKO
CaMOCTOSITENIBHBIX TMPOLIEAYp M TOJYMHEHO COOJIIOJICHUIO TaKUX BaXXHBIX
MIPUHLINAIOB, KAK PABEHCTBO Ipa)KJaH, COCTA3ATEIbHOCTh U PAaBHOIIPABUE CTOPOH,
3aKOHHOCTb.

Crates 125 AIIK PO onpenensieT nopsiok, GpopMy U coaepkaHue UCKOBOTO
3asIBJICHUS.

HckoBoe 3asBieHHME ToOJaeTcss B cyA B muchbMeHHOU ¢opme. 2016 ron
O3HAMEHOBAJICS TEM, YTO CTaJla IOCTYIHA 3JIEKTPOHHAs Mojavya JOKYMEHTOB B CYJ
yepe3 HHTEpPHET MOCPEACTBOM TakuWX cepBUCOB Kak «Moit Apourp» u I'AC
«IIpaBocynuem» [38].

B uckoBoM 3asBiIeHHM 00s3aTEIBHO YKa3bIBAIOTCS MTOJIHOCTHIO KOHTAKTHbBIE
JaHHbIE MCTLA, ero TenedoHbl W ajapeca, TakkKe B 00A3aTE€IbLHOM MOPSIKE
YKa3bIBAIOTCSl TAKWE JIaHHBIE OTBeTYMKA, Kak ero MHH nmubo macnopTHbie TaHHBIE.
OTO SBISETCS TapaHTHEN TOro, 4YTO OTBETYMK JEHCTBUTEIBHO CYIIECTBYET, a
TaKXKe JUIsl UICKIIIOYEHUSI BOBMOYKHOCTH MEPENyTaTh €ro ¢ KEM-TO.

[In.4 m.2 cr.125 AIIK P® nenaer mpsMoe yka3zaHuWe Ha HEOOXOIUMOCTH
CChUIAThCSI HA 3aKOHbl W WMHBIE HOPMATHMBHBIE IPABOBBIE AKTHl B HCKOBOM
3asIBJICHUM.

B uckoBoM 3asBiIeHMM HEOOXOAMMO YKa3bIBaTh CBEJACHHUS O COOJIIOJIEHUU
UCTUOM MPETEH3MOHHOTO WM HMHOTO JOCYJE€OHOTO MOpSAAKa, HUCKIIYEHHUS IO
JAHHOMY MOPSIAKY OTPaKEHbI B 3aKOHE.

Cr. 4 AIIK P® BeigensieT cieAyrouue CHOpbl, KOTJa MPEeTeH3WOHHBIN
xapakTep He TpeOyeTcs - Mo JejlaM 00 YCTaHOBJIEHUM (PAKTOB, HMEIOIINX
IOPUIMYECKOE 3HAYEHUE, JeJlaM O NPUCYXICHUU KOMIICHCAUHA 3a HapyLIEHUE
npaBa Ha CYJONPOU3BOJCTBO B Pa3yMHBIM CpPOK WM MpaBa HAa HUCIOJIHEHUE
CyJIeOHOTO aKTa B pa3yMHBII CPOK, J€JIaM MPUKA3HOTO IPOU3BOJICTBA U JIP.

HckoBoe 3asiBiIeHHE JOJDKHO OBITh MOANMMCAHO HWCTIOM WM €ro

npexacrasutenem. Mcrer takke o0si3aH HANMPaBUTh APYTUM JIULAM, YYaCTBYIOIIUM
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B JIeJie, KON UCKOBOTO 3asIBJICHUS U MPUJIAraeMbIX K HEMY JIOKYMEHTOB, KOTOPbIE
Yy HUX OTCYTCTBYIOT, 3aKa3HbIM TUCbMOM C YBEJIOMJICHHEM O BPYUYEHUH.
B cootBercTBHM cO cT. 126 AIIK P® k MCKOBOMY 3asIBJICHUIO MPUJIATAIOTCSL:
~  YBEJOMJICHUE O BPYUYECHHUM WJIM MHBIE IOKYMEHTBI, TOATBEPKIAOIINE
HaIIPaBJICHUE APYTUM JIMLAM, YYaCTBYIOIIUM B J€J€, KOIU UCKOBOTO
3asBJICHHS] U TIPWIOKEHHBIX K HEMY JIOKYMEHTOB, KOTOPBIE Y APYTUX
JIU1I, YYaCTBYIOIIUX B JI€JI€, OTCYTCTBYIOT;
~  JIOKYMEHT, MOATBEPKAAIOIINN YIIIaTy TOCYyAapCTBEHHOW MOUUINHBI;
~  JOKYMEHTHI, MOJATBEPXKAAOUIUE OOCTOSITEILCTBA, HA KOTOPBIX HCTEIl
OCHOBBIBAET CBOU TPEOOBAHMS;
~  KOIHUH CBUAETEIBCTBA O TOCYJApCTBEHHON PETHUCTpPAllUM B KayeCTBE
IOPUIMYECKOTO JIUIA WU UHIUBUIYAJIBLHOTO NMPEPUHUMATENS;
~ JOBEPEHHOCTh  WJIM  HWHbIE  JOKYMEHTBI,  MOATBEPKIAIOIINE
MOJIHOMOYHS Ha MOJNKUCAHUE UCKOBOT'O 3asIBJICHUS;
-~ KONHUM ONpeAesiieHuss apOUTpakHOro cyna o0 oOecreuyeHuu
UMYIIECTBEHHBIX HHTEPECOB /10 MIPEABSIBICHUS UCKA;
~  JIOKYMEHTHI, MOATBEPKIAIOIINE coOJIIoIcHNE UCTLIOM
MPETEH3MOHHOTO WJIM MHOTO JIOCYI€OHOTO TOPSAIKA 3a UCKIIOYCHUEM
CIIy4aeB, €CJIM €ro COOJIIOJICHHE HE MPEAyCMOTPEHO (enepaibHbIM
3aKOHOM;
~  JOKYMEHTBHI, MOJTBEPKIAIOIINE COBEPIICHUE CTOPOHOU (CTOPOHAMM)
JNEUCTBUM, HAMPABJICHHBIX HA MPUMHUPEHUE, €CIIM TAaKHUE JCHCTBUS
MPEATPUHUMAIIUCH U COOTBETCTBYIOIINUE IOKYMEHTHI UMEIOTCS;
~ TMPOEKT JOroBOpa, €CIu 3asBIEHO TpeOOBaHME O TOHYXKICHUU
3aKJIFOUYUTH JIOTOBOD;
~ BBIIIMCKA U3 €IMHOTO TOCYJIapCTBEHHOTO peecTpa OPUIUYECKHUX JIUIL
WIW  €IMHOrO0 TOCYHAapCTBEHHOTO  pPEecTpa  WHIUWBUAYaJbHbBIX
npeAnpuHUMATENel ¢ yKa3aHUEM CBECHUN O MECTE HaXOXKISHUS WU
MECT€ JKUTEIhCTBA HWCTIA M OTBETYMKA U (WJU) TPHOOPETCHHUH

(1)I/IBI/I‘ICCKI/IM JUOOM CTaryCa HHIAWBUAYAJIILHOI'O IPCAITPHUHUMATCIIA
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700 TPEKpameHud (PU3NIECKUM JIUIOM JCSATEIHHOCTH B KadeCTBE
WHIUBUIYAIBHOTO  TMPEANPUHUMATENS WJIA  HWHOHW  JOKYMEHT,
MOJITBEPKIAIONTNI yKa3aHHBIC CBEICHHS WJIM OTCYTCTBHE TAKOBBIX.
Takue TOKyMEHTHI MOJDKHBI OBITH TONYYCHBI HE paHee dYeM 3a
TPULATH JHEH JI0 IHS OOpaICHUS UCTIIA B apOUTpaXkHbIi ¢y [1].
Pemmenrie o mpuHATHHM JAHHOTO 3asBICHUS] PUHUMACTCS Cy/Ibel B TCUCHUU
5-THEBHOTO CpoKa B BHUJE OIPEACIICHUS, B COOTBETCTBHU C KOTOPBIM TaKXe
OCYHIECTBIISIETCSl MPOLEAypa BO30YKIEHUSI MPOU3BoJCTBA MO Jeiny. CTOPOHBI 10
JeTy YBEIOMJISIOTCS O TPHUHSATOM PEIICHWH IyTeM HaIpaBiICHUS WM KOIUU
YKa3aHHOTO PEIICHUS Cy/Ia.
Cynabst OTKa3bIBa€T B MPUHATUU UCKOBOTO 3asIBJICHUS, 3asIBJICHHUS, €CIIU:
~ HCKOBOE 3asBJICHHUE, 3asBJICHHUE MOAJNIEKAT PACCMOTPEHHUIO B TIOPSIIKE
KOHCTUTYIIMOHHOTO HJIM YTOJIOBHOTO CYJOMPOM3BOJICTBA JIHMOO HE
MOJIJIekKAT PACCMOTPEHUIO B Cy/1aX;
~  HWMEIOTCS BCTYMHBIIHMKA B 3aKOHHYIO CHITY TIPUHSTBIA TI0 CTIOPY MEXKTY
TEMHU K€ JIMIIAMH, O TOM € TMpeaMEeTe U MO TEM >K€ OCHOBAHUSM
CyleOHBIM aKT apOUTPakKHOTO CyAa, Cy/aa OOIed OPUCAUKIUYN WIH
KOMITETEHTHOTO CyJla MHOCTPAHHOTO TOCYJapCTBa, 3a MCKIIIOUCHHEM
CIly4aeB, €ClIM apOWUTpakHBIA CyJ OTKa3ajdl B TMPU3HAHUU U
MIPUBEJCHUN B WCIIOJHEHUE PEIICHHWS] MHOCTPAHHOTO Cy/aa, a TaKxKe
ompeeseHrue O MPEKpalleHUd MPOU3BOJACTBA MO JCIy B CBSI3H C
MPUHATHEM OTKa3a WCTIA OT WCKAa WM YTBEPKICHUEM MHPOBOTO
COTJIAIlIEHUs] CTOPOH JHOO ompeseneHne 00 OTKaze B MPHHITHU
MCKOBOT'O 3asIBJICHUS, 3asIBJICHNUS,
~ HMEETCS CTaBIee O0A3aTCIIBLHBIM JIJII CTOPOH M MPHUHATOE IO CIOPY
MEXIy TEMHU XK€ CTOPOHAMH, O TOM K€ MpPEAMETe U IO TEeM XKe
OCHOBAHMSIM DEIIICHUE TPETEHCKOTO Cy/a, 3a UCKIIOUEHUEM CITy4aeB,
ecny apOUTpakKHBIA CyJl OTKa3aj B BbIJaue MCIIOJIHUTEIBHOTO JINCTA

Ha TPUHYIUTEIHLHOE HMCIIOJHEHUE PEIICHUs TPETEHCKOTo cynaa Ju0o

20



ecnu apOUTpakKHBIA CyJ OTMEHWI yKazaHHoe perieHue (ct. 127.1
AIIK P®).

B toMm ciyuae, eciiu cyaom OyayT yCTaHOBIIEHBI HapyIICHUS TPU TOjade
MCKa, CBOMM pEIICHUEM B BHJE ONPEACICHUS CYJl MPEAOCTABISIET 3aABUTEIIO
BO3MO>KHOCTb UCITPABUTh TAHHBIE HAPYLIEHHUS, OTPAXkasl B ONPEAEICHUN CPOKH IS
ucrpanieHus. B TeueHun JaHHOTO MepHro/ia 3asBJIECHUE OCTaeTCsl 0e3 ABUKEHUS, O
YeM TaK)Ke yKa3bIBaeTCs B YKa3aHHOM ompeaesieHuu cyaa [11, c. 144].

ApOUTpaXXHBIM Cyl  BO3Bpallla€T HCKOBOE  3asBJICHHE, €CJIH  IpH
PacCMOTPEHUHU BOTIPOCA O IPUHSATUHU 3asIBIICHUS] YCTAHOBUT, YTO:

~  JIeJIO HEMOJICYJTHO JAHHOMY apOUTpakHOMY CYJly WIH MOJICYIHO CYay
00111eH FOPUCAUKIINH;

~ 3asBJICHHbIC TPEOOBaHUS TOMJICKAT PACCMOTPEHUIO B MOPSIKE
PUKA3HOTO MPOU3BOJICTBA;

~ 0 BBIHECEHUsS OIPEACIECHUS O NPUHATUHA HCKOBOTO 3asBIICHHUS K
MPOU3BOJICTBY apOUTPAKHOTO CyJla OT UCTIA MOCTYIUIIO XO/1aTaliCTBO
0 BO3BpAILICHUH 3aBJICHUS;

-~ HE YCTpaHEHbl OOCTOSITEILCTBA, MOCIYKUBIIUE OCHOBAHUSMH JJIsI
OCTAaBJICHHSI HWCKOBOTO 3asBlieHUs ©0€3 JBWKEHHUSA, B CpOK,
YCTAaHOBJICHHBIN B ONPEIEICHUHU CYa;

~ UCTLUOM HE€ COOJIOJEH MPETEH3UOHHBIM WIM HWHOW J0CYAcOHBIM
NOPSIAOK YPETYJIUPOBAHUS CIIOPA C OTBETYUKOM, €CIIU TAKON MOPSI0K
SIBJISIETCS 00s13aTEILHBIM B CUJTY 3aKOHA;

~ UCKOBO€ 3asiBICHME HE TOAMUCAHO WM MCKOBOE 3asiBIICHUE
NOAMMUCAHO JIMLIOM, HE MMEIOIIMM MOJHOMOYUN Ha €ro MOJINUCAHHE.
(ct. 129 AIIK PD)

B apbutpaxxunom mporiecce npeaycMoTpeHa TakKe BO3MOXKHOCTh OTBETUHKA
3alUTUTh CBOM IIpaBa MOCPEICTBOM IMOJAYM BCTPEUHOIO HMCKA U BO3PaKEHUU

(cT.131 ATIK P® «OT3bIB Ha HCKOBOE 3asIBIICHHEY).

21



Yro kacaemMo BCTPEUHOTO MCKA, TO OAHO U3 0A30BBIX MPABWII MPEAbIBICHUS
BCTPEUHBIX TpPEeOOBaHMUN COCTOMT B TOM, YTO OHM JOJDKHBI OBITh CBSI3aHBI C
IIEpPBOHAYAIbHBIMH TpeOOBaHUAMU UCTHA [43].

B cootBerctBue co cratber 132 AIIK P® BcTpeuHbI MCK NPUHUMAETCS
apOUTpaXHBIM CYIOM €CJIU:

- «BCTpPEYHOE TpeOOBaHWE HAMPABIECHO K 3a4eTy IEePBOHAYAIBHOTO

TpeOOBaHMUS;

- YIOBJIETBOPEHUE BCTPEYHOI'O KMCKAa HCKIIOYAET IOJHOCTHIO WIH B
Y4acTH YJOBJIETBOPEHUE TEPBOHAYAIILHOTO UCKA,

- MEXIy BCTPEYHBIM M NEPBOHAYAIBHBIM MCKAMH MMEETCA B3anMHas
CBSI3b U X COBMECTHOE pacCMOTpPEHHE MPUBEET K Oosiee ObICTpOMY U
MPAaBUILHOMY PaCcCMOTPEHHIO nenay [1].

[IpenbsiBneHNE BCTPEUHBIX MCKOBBIX TPeOOBaHUM OTpaHUYEHO 10 BPEMEHHU,
IOCKOJIBKY OHM MOTYT OBbITh IOJIaHbl JIMIIb /10 BBIHECEHUS CYAOM PEIICHUs IO
Jemy.

B HayuyHBIX Kpyrax BCTpEYHBIH MCK ONpeIeNsieTcss Kak OJAMH U3 CIoco00B
3aIATHl OTBETYHMKA, BO3MOXXHOCTb MPEIBbSIBUTh MCTIy B CyI IO MECTY
paccMOTPEHHS UCKa CBOM TPeOOBaHMsI IO CYLIECTBY jJaHHoro cropa [39, c. 304].

CTOUT OTMETHUTB, YTO U3 IPSIMOrO TOJIKOBaHMS 3aKOHA CJIEIYET, YTO BCE TPU
ycioBusi, ykazaHHble B ctaTbe 132 AIIK P®, nomxHbl OBITH COONIOJEHBI B
COBOKYIHOCTH, MHAY€ CyJ OTKAXET B NPHUHATUU BCTPEYHOI'O HCKAa M BBIHECET
OIpeJieNieHre O ero Bo3BpauieHuu. Ho Ha mpakTUKe MO3ULUU CYIOB OTJIMYAIOTCS:
OJIHU CYJIbl CYMTAIOT, YTO €CJIM MPH MOJa4e BCTPEUHOTO UCKA HE COOJIIOJIEHO XOTS
Obl OJIHO U3 3TUX YCJOBM, TO BCTPEUHBIH MCK JOJKEH OBITH BO3BPALLEH, TaKXkKe
HaOJIIOAAeTCsl U MHASL TIO3ULIUS.

Tak, Cyq o MHTEJUIEKTyalbHbIM MpaBaM, B CBOEM IMOCTAHOBJIIEHUU MO ACITY
Ne A45-23685/2015 [30] BbICKa3ays TOUYKY 3pEHHS O TOM, YTO JJIS TPUHATHS
BCTPEYHOI'0 HMCKa JIOCTATOYHO HAJIMYMUS OJTHOTO U3 TPEX OCHOBAHMM, YKA3aHHBIX B
4. 4 cr. 132 AIIK P®, cocnaBmmck Ha no3uuuio BAC PO, u3noxeHHyO B

[Inenyme ot 23.07.2009 Ne 57 «O HEKOTOpPBIX MPOILECCYyaTbHBIX BOMPOCAX
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IPAKTUKU PACCMOTPEHUS e, CBA3aHHBIX C HEUCTIOJHEHUEM JTUO0 HEHAAIEKAIUM
UCIIOJTHEHHEM JIOTOBOPHBIX 00s3aTeNbCTB». TakuM oOpa3oM, BHAHO, YTO Ha
MPAaKTUKE TMpPHU pPa3pelIEeHUH BOMpPOCA O TMPUHATHM BCTPEUYHBIX HCKOBBIX
TpeOOBaHUII MOTYT BO3HHKHYTh HEKOTOPBIE TPYAHOCTH, IOCKOJIbKY KPHUTEpUHU
OJTHOPOJHOCTH CYJBl TOJIKYIOT MMO-pa3HOMY. B CBsI3u ¢ 3TUM 1eecooOpa3HbIM
OyneT 3akoHojaTeneM Oojee KOHKPETHO OTPa3UTh B MOJIOKEHUSX cTaThbu 132
AIIK PO ycnoBusi IpUHATHSA BCTPEYHOTO UCKA K MPOU3BOJCTBY.

Uro kacaeMoO CpPOKOB IMOJAauu BCTPEUYHBIX MCKOBBIX TpeOOBaHUM, TO 3/1€Ch
TaKXE€ BO3HUKAIOT OIPEACIECHHBIE TPYIHOCTH, IIOCKOJIbKY, KaK ITOKAa3bIBAET
IIPaKTUKa, €CJIM MOJIaTh BCTPEUYHBII MCK OJIMKE K KOHIY PACCMOTPEHHUA JeJa, TO
Cyl MOXET PpAaCLUEHUTh JACUCTBHUS OTBETUYMKA KaK 3JI0yNOTPEOJICHHE CBOMMHU
paBaMU C LIEJIbIO 3aTSATMBaHUsl CyleOHOro pasouparenscTBa. [Ipumepom MoxkeT
nociayxutb onpeaencane BC PO no gemy Ne A08-5365/2016 [24], B koTopom ¢y
yKa3aJl Ha 3JI0yNoTpeOJieHHne OTBETYMKOM CBOMMH IIpaBaMH, TaK KaK BCTPEUYHOE
UCKOBOE TpeOOBaHHWE OBUIO MOJAHO CIYCTS IMOYTH YEThIpE MecsAlla ¢ MOMEHTa
[0JIa4l OCHOBHOTO MCKa. PerieHneM yka3aHHON MpoOsieMbl OyJeT yCTaHOBIJIEHUE
3akoHomareneM B mnojoxeHusx AIIK P® yerkoro mMomeHTa, mociie KOTOPOro
110/1a4a BCTPEYHOI'0 UCKa HE BO3MOXKHA.

[TonBoas UTOT, OTMETUM, YTO UCKOBOE 3asIBIICHHE UMEET CBOM OCOOCHHOCTH
oQopMIIEHUSI U TIPEABABICHUS, OJJHAKO OCTAETCS OAHUM M3 OCHOBHBIX CIOCOOOB

3alllMTHl HAPYIICHHBIX TIPAB B apOUTPAKHOM IPOIIECCE.

2.2 Unble popMbl 3a1IMTHI IPAB B APOMTPAKHOM IIpolecce

I[ToMmrumo wuckoBOro cmoco0a 3amUThl B apOUTPAXHOM CyJIe €CTh
BO3MO>KHOCTh 3alllUThI MPaB, HE BBITEKAOIMIMNX U3 cnopa [4, c.182]. nanHbie nena
OTHOCSITCS K JieJlaM HEMCKOBOT'O IIPOU3BOJICTBA.

Jlenenue apOUTpaXHBIX TMPOU3BOJACTB (opM 3amuThl) Ha 2 BUIA
HayMHaeTcs yxke ¢ HopMbI 1. 4 cT. 4 AIIK PO, cornmacHo koTopoii obpaiieHue B

apOUTpaXHBIN Cy/1 OCYILIECTBIIACTCS B (popMeE:
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MCKOBOTO 3asBJICHUS - TI0 SYKOHOMHUYECKHM CIIOpaM M WHBIM JeJiaM,
BO3ZHHKAIOIINM U3 TPAKIAHCKUX MPABOOTHOIIICHUH;

3asBJICHUS - IO JieJlaM, BO3HUKAIONIMM W3 aIMUHHCTPATHBHBIX H
WHBIX MYOJINYHBIX TIPABOOTHOIICHHM, 11O JIeJaM O HECOCTOSTEILHOCTH
(6baHKpOTCTBE), IO JelIaM O0cCO0Oro IPOM3BOJICTBA, IO JieJlaM

IMPUKA3HOT'0 IIPOU3BOACTBA W B HHBIX CIIy4aiaX, HIPCAYCMOTPCHHBIX

AIIK PO.

I[ena HCUCKOBOT'O IIPOU3BOACTBA PACCMATPUBAIOTCA IIO0 O6I[II/IM IIpaBHJIaM

HCKOBOTO TPOM3BOJACTBA, C YYE€TOM OCOOCHHOCTEH, OTpa)KaloUuMX CrenupuKy

MPOU3BOJICTBA MO 3TUM JeliaM. PaccmoTrpum Oosiee moapoOHO crnenuduky ed,

BO3HHUKAIOIMIUX U3 aIMUHUCTPATHBHBIX WU HMHBIX HY6J'II/I"IHI>IX HpaBOOTHOIHeHHﬁ, I10

JieJlaM O HEeCOCTOSATENbHOCTU (0aHKPOTCTBE), MO JiejiaM 0COOOT0 MPOM3BOACTBA, a

TAKIKC 110 ACJIaM ITPUKA3HOT'O IIPOU3BOACTBA.

AIIK P® B cratbe 29 K AenaM, BO3HHMKAIOUIUM U3 aIMUHUCTPATUBHBIX U

MHBIX ITyOJMYHBIX TPABOOTHOIIEHUI OTHOCHUT JIeJia:

00 ocnapyBaHUM HOPMATHUBHBIX IIPABOBBIX aKTOB (eaepaabHbIX
OpraHOB MCIIOJIHUTENBHOM BIIACTH, €CIM PACCMOTPEHUE TAKUX MEIN
OTHECeHO K komnereHnu Cya o MHTEUIEKTyaIbHBIM IIpaBaM;

00 ocmapuBaHUU akTOB (enepaibHbIX OPraHOB HCIOJHUTEIBHON
BJIACTH,  COJEpXAaIIMX  pPa3bsACHEHUS  3aKOHOJATEIbCTBA M
o0NafaronmMx HOPMATUBHBIMU CBOMCTBAMHU, €CIM PAaCCMOTPEHHE
TaKuX JIeJ OTHECeHO K KommeTeHIuu Cyaa 1Mo MHTEUIEKTyalbHbIM
npaBam;

00 ocmapyBaHUU 3aTParvMBaOIIUX TIpaBa M 3aKOHHBIE WHTEPECHI
3asBUTENSI B chepe MPEeANPUHUMATEIILCKON U MHOM IKOHOMHUYECKOU
NEATEIbHOCTY HEHOPMATHUBHBIX IMPABOBBIX AaKTOB, PEUICHUNA W
nencTBui  (O€3MEHCTBUSA) TOCYJAapCTBEHHBIX OpPTaHOB, OPraHOB
MECTHOTO  CaMOYIIpaBJICHHWs, HWHBIX  OpPraHOB, OpraHu3aIui,

HaJCICHHBIX (bellepaJ'H)HBIM 3aKOHOM OTACIBbHBIMHA
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TrOCYJapCTBEHHBIMH WM WHBIMHA TYOJUYHBIMA TIOJTHOMOYHUSIMH,
JOJKHOCTHBIX JINII;

-~ 00 aAMUHUCTPATUBHBIX MPABOHAPYIICHUSIX, €CIU ¢eaepanbHbIM
3aKOHOM HX PacCMOTPEHHE OTHECEHO K KOMIETEHUUHU apOUTPakKHOIrO
cyna;

~ O B3bICKAHMM C OpraHu3aldid H TpaxaaH, OCYUIECTBISIONINX
MPEANPUHUMATEIBCKYIO M HHYIO SKOHOMHUYECKYIO JE€ATEIbHOCTD,
00s3aTeNbHBIX TUIATEXKEH, CAHKIMH, eciii (erepaibHbIM 3aKOHOM HE
MPEAYCMOTPEH HWHOM MOPSAJOK HUX B3BICKAHMS W JApyrue Jerna,
BO3HUKAIOIIME W3 QJAMUHUCTPATUBHBIX M HWHBIX ITyOJMYHBIX
IPaBOOTHOIICHHM, eclid (efepaabHbIM 3aKOHOM HMX PAacCMOTpPEHHUE
OTHECEHO K KOMIIETEHIIMH apOUTPAKHOTO Cy/1a.

Taxke B AIIK P® mnpenycmarpuBaeTcsi, 4TO J€ja, BO3HHUKAIOIIUE W3
aJIMUHUCTPATUBHBIX U MHBIX IMyOJMYHBIX MPABOOTHOIICHHUM, pacCMaTpUBAIOTCS B
NOPSJIKE aJMUHUCTPATUBHOTO CYJONPOM3BOJCTBA. B TO e Bpemsi, COTJIacHO CT.
189 AIIK P®, sToT mopsanok ompenensercs OOIMMMH IpaBUIaMU HCKOBOTO
IIPOU3BOJICTBA C OCOOCHHOCTSIMU, yCTaHOBJIEHHbIMH B pasn. III storo Kopekca,
€CJIM MHBIE MPABWIA AJIMUHUCTPATUBHOTO CYAONPOU3BOACTBA HE MPETYCMOTPEHBI
(dhenepaabHBIM 3aKOHOM.

OO6mieit 0cOOEHHOCTBIO paccMaTpPUBAEMOM KaTETOpUM JIeJT SBISIETCA Mojiavya
B apOUTPAXKHBIN CyJ] HE HICKOBOTO 3asIBJIICHMSI, a 3asBJICHUS.

CyneOHasi BIAcTh SIBISIETCS TAPAHTOM ISl TPaKJIaH U OpraHU3aluid 31U ThI
UX MpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB OT BO3MOXKHBIX HApyIIEHUI B Ipolecce
B3aMMOJICHCTBUSL C OpraHaMH TOCYJAapCTBEHHOM BJIAaCTH UM MECTHOIO
camoyrmpasienus |5, c. 17].

[TogoOHBIN KOHTPOIH B paMKax apOUTPaKHOTO CYJIONMPOU3BOJICTBA
OCYILIECTBISIETCS. HMMEHHO TpU pa3dMpaTeNbCcTBE €N, BO3ZHUKAIOIIUX U3
aIMUHUCTPATUBHBIX M HWHBIX NyOJUYHBIX TPaBOOTHOIICHUH. Takum 00pa3om,

oJHOM m3 (OpPM 3aIUTHl B apOUTPAKHOM TPOIECCE SBISETCS MPOU3ZBOJICTBO IO
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JenaM, BO3HUKAIONIMM W3  aJMUHUCTPATHBHBIX W  HWHBIX  MyOJWYHBIX
IIPABOOTHOLIEHUH.

B nacrosmee BpeMs B 4. 2 cT. 46 Konctutyuuu Poccuiickoii ®@enepamuu
3aKpETUICHO TIPAaBO Ha 00KaJOBaHUE B CyIl PEIICHUM, ACHCTBUN WM 0€31CUCTBUS
OpraHOB TOCYJAapCTBEHHOM BIACTH, OPraHOB MECTHOTO caMOyIpaBJeHUS,
OOIIECTBEHHBIX 00bEIMHEHUI U TOJKHOCTHBIX Juil [16]. [Ipu 3TOM 3aKoHO1aTEND,
KaK OTMEUaJIOCh BBIIIE, HE UMEHYET TaKyt0 (popMy OOpaIIeHHS B CYJ UCKOM.

Kax yka3piBaeT A.A. Bracos, o JaHHBIM JiejlaM HET criopa O IpaBe, CYTh
JAHHOW MPOUEAYphl 3aKIIOYAETCS B KOHTPOJIE CYJIOM JIESITEIBHOCTH OpPraHOB
roCyJIapCTBEHHOM BJIaCTM W MECTHOTO camoymnpaBieHus. Bo3OyxkiaeHue nena
MPOUCXOJUT HAa OCHOBAaHWUM 3asBJICHUSA, a HE HCKOBOTO 3asBiIcHUSA. B naHHOM
MPOIIECCE UCKIIIOYAIOTCS TaKUE CPECTBA 3alllUThl KaK BCTPEUHBIA MCK, MHUPOBOE
COTJIAIICHUE U T.JA. 3asiBUTEIISIMU SIBIISIOTCS TPaKIaHUH-TIPEANPUHUMATEINb JTHO0
opranu3zanus. C Jpyrod CTOPOHBI BBICTYHAIOT MPEACTABUTENIA OPraHOB
rOCyJIapCTBEHHOM BJIACTH JTUOO MECTHOTO caMoyIipaBiieHus [6, c. 226].

HecMoTpst Ha TO, 4TO OJHA CTOpPOHA ATOr0 KOH(MIMKTA anmpuOpH CHIIbHEE
JIpyrod B CHIIy HaJu4usl y Hee 0coO0M MyOJIMYHOM BIACTH, B apOUTPaKHOM CYJie
OHM 00€ [IOJDKHBI 3aHSITh paBHOE TMPOLIECCYATbHOE TOJIOKEHHE, YTO
o0ecrieuynBaeTCs Pa3InyHOro Pojia MPOIECCyaTbHBIMU CPEICTBAMH.

[To3umuo poCCUUCKOTO 3aKOHOAATENSI OTHOCHUTEIBHO CaMOCTOSITEbHOCTH
MPOU3BOJICTBA MO JejaM, BO3HHKAIOIIMM U3 aJIMHUHUCTPATUBHBIX M HHBIX
nyOJUMYHBIX MpaBOOTHOWIEHUH, noaaepxkan Konctutyunonusii Cya Poccuiickoi
denepanyum [26, 27].

AIIK P® coxepxxut o61pe u 0COOCHHBIE HOPMBI, PETYIMPYIOIIHNE ITOPSI0K
pacCMOTpPEHHUsI CIOPOB IO JiejaM, BO3HHUKAIOIMIUM U3 aJMUHHUCTPATUBHBIX,
HAJOTOBBIX, TAMOXXEHHBIX, OIO/DKETHBIX H T.II. OTHOIICHWA. ODTH CIIOPHI
OTJIMYAKOTCS MTOBBIIIEHHOMN CJI0KHOCTHIO U JOBOJIbHO MHOTOUUCIICHHBI.

Cornacno ct1. 27 u 29 AIIK P® criopsl o JaHHON KaTEropuu AEH ITOJKHbI
HOCUTh  OJKOHOMHYECKHMW  Xapakrtep, T. €. BO3HHKaTh B  cdepe

HpCJIHpI/IHHMaTeHBCKOﬁ 1 MHOM DKOHOMHYECKOU ACATCIIbHOCTHU IOPUINYCCKHUX JIUIT
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Y UMHIUBUIAYAIBHBIX NpeanpuHumareneid. OJHaKko B cilydasX, YCTaHOBJIEHHBIX B
AIIK wu jgpyrumm  QenepadbHBIMH  3aKOHAMH, apOUTPAKHOMY  CYAY
MOABEIOMCTBEHHBI JI€JIa JAHHOW KaTErOPUHU C YYaCTUEM OPTaHU3alMi, KOTOPhIE HE
ABJIAIOTCA  IOPUJWYECKMMH JIMIAMH, MW TPaXkKJaH, HE OTHOCSAIIMXCS K
WHJMBUAYAJIBHBIM MPEINPUHUMATEISM.

Cornacho 4. 4 c1. 27 AIIK PO 3asBiieHue 1o 5KOHOMUYECKOMY CIIOPY WIIH
WHOMY JIeNy, TpPHHATOE apOUTPaXHBIM CYIOM K CBOEMY NPOU3BOJCTBY C
COOJIIOJICHUEM TMPABUJI MOJABEIOMCTBEHHOCTH, JIOJKHO OBITh PACCMOTPEHO UM I1O
CYIIECTBY, XOTsI Obl B JalbHEHIIeM B JAeN0 ObLI MPHUBJICYEH TpaKIaHUH, HE
UMEIOIINNA CTaTyca WHAWBHUIYAJIbHOTO MPEANPUHUMATENSA, B KaY€CTBE TPETHETO
JM1IA, HE 3asBIISIOLIET0 CaMOCTOSITENIbHBIX TPEOOBAaHUN HA MPEMET CIIOpA.

ApoOutpaxubiMm  cygam  (Cyay 1O  HMHTEIUIEKTyaJlIbHBIM  IpaBaMm)
MOJIBEJIOMCTBEHHBI CIIOPHI 00 OCMapUBaHWKM HOPMATUBHBIX MPABOBBIX aKTOB U
aKTOB, COJEpXallUX  pPa3bsICHEHHUA  3aKOHOJATEeNIbCTBA U 00JaJaroIIUX
HOPMATUBHBIMH CBOMcTBaMH. [1o 00mIeMy mpaBuily HOpPMATUBHBIE AKTHI — AKTHI,
yCTaHaBJIMBAOLINE o0uieo0s3arenbHbIE npaBuiIa MTOBEJICHUS TUISt
HEONPEIEJICHHOr0 Kpyra JIUIl U PAaCCYUTaHHbIE HA HEOJHOKPATHOE MPUMEHEHHE.

Hlena o0 ocmapuBaHMM HEHOPMATHUBHBIX IPABOBLIX AaKTOB, PEUICHUN U
nevctBuil  (0e3leWCTBHs) TOCYAApCTBEHHBIX OpPraHOB, OPraHOB MECTHOTO
CaMOYIIPaBJICHUSI, HMHBIX OPraHOB, OpPraHU3ALMKA, HAJECICHHBIX (enepaabHbIM
3aKOHOM  OTJEIbHBIMH  TOCYJApCTBEHHBIMU WJIM  WHBIMUA  ITYyOJMYHBIMU
MOJIHOMOYHSIMH, JOJHDKHOCTHBIX JIMIL IOBOJIBHO MHOTOYHCIIEHHBI. HEeHOpMaTUBHBIM
IPaBOBOM aKT HE 00JaJaeT XapaKTepUCTUKAaMU HOPMATHBHOTO — OH aJpECOBaH
KOHKPETHOMY JIUILY.

K maHHOWM  Kkareropum Jel  OTHOCATCA  CHOPBl O  IPU3HAHUU
HEJICHCTBUTEILHBIMA ~ PEIICHUA  HAJIOTOBBIX, (DUHAHCOBBIX, TaMOXKCHHBIX,
AHTUMOHOIIOJIFHBIX OPTaHOB, OPTaHOB TOCY/IAPCTBEHHON BIACTH CyOBEKTOB PO,
OpraHOB MECTHOT'O CaMOYIPABJIEHUS O TMPHUBJICYCHUH K OTBETCTBEHHOCTH
opraHu3anuid  (MpeJupyUHUMATENE) 3a  HApPYIIEHHE  COOTBETCTBYIOILLETO

3aKOHOOATCJIbCTBA, O BBIACICHNN (I/ISBSITI/II/I) 3EMCJIbHBIX YYaCTKOB U T.A.
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Oro Takke Jena o0 OOXKalOBAaHMM OTKa3a WM YKIOHEHHS OT
FOCYJIapCTBEHHON  PErucTpaluyd  IOPUAMYECKOTO0  Jula  (KOMMEpPYECKOU
OpraHu3allid WM HWHIWBUIYAIBHOTO MPEANpPUHUMATENS); O TMPU3HAHUM HE
MOJJICKAIIMM  HCTIOJHEHUIO HCIOJHUTEIBHOTO JIOKYMEHTa, B3BICKAHHE [0
KOTOPOMY  TMPOM3BOJUTCA B  OeccmopHOM  mopsiake; 00  ocrapuBaHUU
MOCTAHOBJICHUM, JedcTBUil (Oe34eHCTBUSA, OTKa3a B COBEPIICHUH JICHCTBUS)
CyZIeOHOTO TPUCTABA-UCTIOTHUTEIS.

Takum o0pa3om, 1OJ aJAMUHUCTPATUBHBIM  CYAONPOU3BOJCTBOM B
apOUTpaXHBIX CyJaxX IMOHUMACTCS JCSITEIbHOCTh apOUTPaXKHBIX CYIOB IIO
pAacCMOTPEHUIO U pa3pelieHUI0  JIeJd, BO3HUKAIOMMX M3  MYOJUYHBIX
MPABOOTHOIIEHUM, HOCSIIUX 3KOHOMUYECKHI XapaKTep B LIENISAX OCYIIECTBICHUS
KOHTPOJISI 3aKOHHOCTH JACUCTBUM (0€31eHCTBUA) U PEIIEHUH OpPraHoB IyOJIMYHON
BJIACTU W WX JIOJDKHOCTHBIX JIMIl W 3alllUThl MPaB U 3aKOHHBIX HHTEPECOB
MpeAnpuHUMAaTENIeH, a B YCTAHOBJICHHBIX (peiepaaibHOM 3aKOHOM CIy4asiXx — UHBIX
T,

Ocoboe mpou3BOACTBO - PACCMOTPEHUE U paspelieHue apOUTpaKHBIM
CyIoM Jen 00 yCTaHOBJIEHHH (PAaKTOB, UMEIOUIMX HOPHUINYECKOE 3HAUYCHHE, HE
CBSI3aHHBIX CO CIIOPOM O TIpaBe.

Cratbss 30 AIIK P® ycranaBnmuBaer, 4TO apOUTpaKHOMY CYAY
MOABEIOMCTBEHHBI JieJla 00 YCTaHOBJICHUU (PAKTOB, HUMEIOUIUX HOPUIUYECKOE
3HAYEHUE IS BO3SHUKHOBEHHUS, UI3MEHEHUSI U MPEKPAIEHUs MIpaB OpraHu3alui u
rpaxaH B chepe NpeAnpUHUMATEIbCKON U MHOM SKOHOMUYECKON JeATEIbHOCTH,
KOTOPBIE paccMaTPUBAIOTCS UMU B IOPSJIKE 0COOOT0 MPOU3BOICTBRA.

HeobxoaumocTts B 3amuTte mpaBa B (opMe yCTaHOBIICHUS (DaKTa BO3HUKAET
B Cily4yasXx, Korja JIMIIO CYUTaeT, YTO OHO paclojaraeT KOHKPETHBIM
CyOBEKTUBHBIM MPABOM, 3TO MPABO HUKEM HE OCMAPUBAETCS, HO M OCYIIECTBHUTH
€ro JIMI0 HE MOXKET BBUJLY TOTO, YTO (PaKT, MOATBEPKAAONTNI HAIMYNE JAaHHOTO
1paBa, HE SIBJISIETCS OYEBUIHBIM U TPEOYET MPOBEPKHU U MOATBEPIKICHUS.

Otnrune 0cobOoro MPOM3BOJCTBA OT JIFOOOTO WHOTO BHJA MPOU3BOJICTBA

3aKJII0YaeTCsl B OTCYTCTBMU CIIOpa O MpaBe, KOTOPbI HE MOXKET ObITh MPEIMETOM
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CyIeOHOro paccCMOTPEHHs, OTCYTCTBHH CTOPOH - HCTIA U OTBETYHKA (MEXIy
KOTOPBIMH MOKET OBITH JAHHBIM CIIOP), HEBO3ZMOXXHOCTH COBEPIICHUS OTIACITHHBIX
IpoliecCyalbHbIX JNEUCTBUM (3aKIIOYEHHME MHMPOBOTO COIJIAIICHHUS, MNpPU3HAHUE
UCKa, MPEIbsIBICHUE BCTPEYHOrO HMCKa, OOpallieHue B TPETEHCKUU CyA W T. II.).
Opnako, Kak W B JAPYTHX BHUAAX MPOU3BOJCTBA, JBMKECHUE JieJa MPOUCXOAUT C
y4eToM OOIIMX TMpaBW, YCTAHOBIEHHBIX JUISI HCKOBOTO IPOM3BOJICTBA
(MOCTaAUuHOCTD, CPOKH, NpoleccyaidbHass (opMa MPOU3BOAUMBIX JIEHCTBUI
y4aCTHUKaMHU Tpoliecca, J0Ka3aTelbCTBEHHAS IEATeNbHOCTD U T. 11.).

YyacTHuKamMu 0cO0Oro MPOU3BOJACTBA  SBJIAIOTCSA  3asiBUTENb  (JIMLO,
BO30OyAMBIIEe apOUTpaXHBIA TMPOIECC) M 3aMHTEPECOBaHHbIE JuUa (JIMLA,
MpUBJIEKaeMbI€ B apOUTPaKHBIN mporiecc). JJoKyMeHTOM, KOTOPhIM BO30YKIaeTCs
apOUTpa)KHOE [IeJI0 10 YCTAHOBJICHUIO (PAKTOB, HUMEIOIIUX OPUIUYECKOE
3Ha4YEHHE, ABJseTCs 3asBieHHE - 4. 3 cT. 217 AIIK P®. PaccmoTtpenue aen B
nopsiJKe 0co00ro MPOU3BOJICTBA OCYILECTBIISIETCS MO OOLIUM MpaBUiIaM UCKOBOTO
MPOU3BOJICTBA C YyU4€TOM 0COOE€HHOCTEH, ycTaHOBIEHHBIX 1. 27 AIIK P® (4. 1 cr.
217 ATIK P®).

ApOUTpaXXHBII Cy OCTABISIET 3asBJICHUE 00 YCTAHOBJICHUH FOPUIUUYECKUX
dbakToB 0€3 pacCMOTPEHHs, €CIM TPH PACCMOTPEHUU JAHHOTO 3asBJICHUS
BBISICHSIETCS, YTO BO3HUK CIIOp O TIpaBe, - 1. 3 cT. 148, u. 4 c1. 221 AIIK PO.

BniepBbie B 3akOHE COJEPKHUTCS OTKPBITHIM TepedeHb (HAKTOB, KOTOPbHIC
MOTYT OBITh YCTAHOBJICHBI ApOUTPAKHBIM CYJIOM B 0COOOM TPOU3BO/JICTBE:

~ (¢daxkT BIAJCHUS U TOJb30BAHUS IOPUIUYECKUM JIUIIOM WU
WHIWBUTYTBHBIM MTPEATPUHUMATEIIEM HEABMKUMBIM HUMYIIIECTBOM
KaK CBOMM COOCTBEHHBIM;

~ (QakT rocynapCTBEHHON perucTpauuy OPUIAYECKOr0 JMLA WU
WHIUBUIyAIbHOTO TIPEANPUHUMATENST B OMNpENEIEHHOE BpeMs U B
ONPENEIEHHOM MECTE;

~ (QakT [OPUHAMIEKHOCTH  MPABOYCTAHABIMUBAIOUIETO JOKYMEHTA,
JeUCTByIOIET0 B chepe  TPEeAnpuHUMATETLCKOW W MHOU

YKOHOMHYECKOM ACATCIIBHOCTH, IOPpUANYCCKOMY Jqnny 501041
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WHIUBUYyAIBHOMY  NPEANPUHHUMATENI0, €CIM  HAaUMEHOBAaHHE
IOPUAMYECKOTO JINLIA, M1, OTYECTBO WM (haMUJIHsI MHIUBUIYaIbHOTO
OpeANpUHUMATENSA, YKa3aHHbIE B JOKYMEHTE, HE COBIAJAIOT C
HAaMEHOBAHHEM IOPUAMYECKOrO JMIA [0 €ro YYpeAUTEIbHOMY
JOKYMEHTY, UMEHEM, OTYECTBOM WU (aMUIUEH HUHIWBUIYATbHOTO
IpEANPUHUMATEA 110 €r0 MACHOPTY WU CBUJIETEIIBCTBY O POKJICHUH;

— apyrue (akTbl, TOPOXKIAIOUINE IOPUAMUECKHUE TOCIEeNCTBUA B cepe
NpeANpPUHUMATEIFCKOH M MHOW YKOHOMHUYECKOW AESTENbHOCTU (CT.
218 AIIK PD).

VYcraHoBIeHHE BCEX BBINIEOOO3HAYEHHBIX (PAKTOB BO3MOXKHO TOJIBKO IPH
NOJITBEPKJICHUH 3asBUTEJIEM YCIOBUU JUIsl BO30YXKIIEHUSI 0COOOro MPOU3BOJICTBA,
KoTopble 3akperuieHsl B 4. 1 ¢T. 219 AIIK P® u cBa3aHbl ¢ npaBoM Ha oOpalieHue
B apOUTpaxHBId CyJ C 3asiBJICHHEM OO YCTAaHOBJIIEHUU (PAKTOB, HMEIOLINX
IOpUINYECKOE 3HAYECHUE.

OOpamieHue B apOUTpakHBIM Cyn € 3asiBJICHUEM 00 YCTaHOBJICHUHU
IOPUIMYECKOTO (paKkTa BO3MOKHO MPHU COOJIIOIEHUH CIIEAYIOIIUX YCIOBHM:

~  €CJIA COTJIACHO 3aKOHY (PaKT MOpPOKAAET IOPUIUUECKUE TTOCIEICTBHUA,
T.C. BJICYET BO3HMKHOBEHHUE, WU3MEHEHUE W
IpEeKpalleHe MPaBOOTHOIIEHUN B cdepe MPEeANnpUHUMATEIECKOU |
WHOM PKOHOMHYECKOH JIeATCIbHOCTH;

~ €CIOM YCTaHOBJICHHE IOPUAMYECKOro (akTa HE CBS3BIBACTCS C
MOCJIEIYIOUMM pa3pelieHueM Cropa O IMpaBe, MOABEIOMCTBEHHOIO
apOUTpaXKHOMY CYAY;

~  €CIM 3asBUTENb HE HMMEET JAPYrol BO3MOXKHOCTH MOJYYHUTH JHOO
BOCCTAHOBUTh  HAJJIeKalllU€  JIOKYMEHTBI,  yJIOCTOBEPSIONINE
IopuaudIecKre (HaKThI;

- ecnu ¢eaeparbHbBIM 3aKOHOM WM WHBIM HOPMATHBHBIM TMPABOBBIM
aKTOM HE  TIPEAyCMOTPEH  WHOW  (BHECyAeOHBIN)  MOPSJIOK

YCTaHOBJICHHS FOPUIMUECKOTO (paKTa.
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JIOKyMEHTOM, KOTOPBIM  BO30Yy)KJaeTcsi 0co0oe MPOM3BOJACTBO IO
YCTaHOBJICHHUIO ()aKTOB, UMEIOIIHNX IOPUINICCKOE 3HAUCHUE, SIBIISICTCS 3asBJICHHE.
3asBieHue 00 yCTaHOBJICHUH (PAKTOB, UMEIOIIUX IOPUANYECKOE 3HAUCHHE, TOJKHO
OTBeYaTh OOMMM TpeOOBaHUAM K (OpMeE, COACPKAHUIO € TPHIAracMbIM
JIOKYMEHTaM, KOTOpble coaepkarcs B 4. 1, m. 1, 2, 10 u. 2 ct. 125 AIIK P®, a
Takxke 1. 2 - 6 cT. 126 AIIK PO.

3asBUTENh JOHKCH MPEICTABUTHh apOUTPAKHOMY CYIy TOKa3aTeIhCTBA TOTO,
4TO:

~- ¢akr, 00 yCTaHOBJICHHH KOTOPOTO OH XOJATaHCTBYET, COTJIACHO
3aKOHY  TOPOXKJAeT  IOPUAMYECKHE  TMOCHeACTBUS B cdepe
IPEeANPUHUMATETFCKON U UHOM AKOHOMHYECKOUN AesTeNbHOCTH (I1. 2
9. 1 cT. 220 AIIK P®);

~ OTCYTCTBYET  BO3MOXHOCTh  IOJIYYUTh  WJIM  BOCCTAHOBUTH
HaJJIeKale TOKYMEHTHI, Y0CTOBepstomue 3ToT gakt (4. 1 cr. 219
AIIK POD).

CynebHoe pemieHue 10 ey 00 yCTaHOBJICHHH (hakTa, HMEIOIIETO
IOpUJINYECKOE 3HAYCHHE, TMPUHUMAETCS apOUTPaXHBIM CYAOM MO OOIUM
npaBuWiiaM, ycTaHOBJIEHHbIM B nBaanaToil rnase AIIK P®. [Ipu nonoxurensHOM
pEeIICHNH B PE30JIOTHBHOM €ro 4YacTh YCTaHABJIMBAETCS Hanmuyue (akra ¢
omucaHueM TmoclieqHero. JlaHHoe pellleHne cyaa SBISETCS OCHOBaHUEM JIJIst
peructpaniid u OQOpPMIICHUS YCTAHOBJIEHHOTO (PakTa B COOTBETCTBYIOIIHUX
VUPEKICHUSAX, OJIHAKO HE SBJSETCA OCHOBaHUMEM MPUOOpPETEHHE TMpaBa Ha
YCTAHOBJICHHBIN (DaKT, a TaKKe HE 3aMEHSET COOOM JOKYMEHTOB, BbIJaBa€MbIX
OIpe/IeIeHHBIMU 3aKOHOM opranu3arusmu [17, ¢. 393].

Hena o HecocTostenbHOCTU (OankpoTcTBe). B AIIK P® 3akperien nopsiok
pacCMOTpPEHUST U pas3penieHuss Jel O HecoCcTosTenbHOCTH (OaHKPOTCTBE)
opraHu3zanuid ¥ rpaxaaH-npeanpunumarenein (. 28 AIIK P®). [ena o
OaHKpPOTCTBE BCErJa IOJBEIOMCTBEHHBI apOUTPAXHOMY CYyAy HE3aBHCUMO OT

TOTO, Y4YacTBYIOT JIM B Jele Iopuaudeckue win ¢usndeckue nuna. OHu
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pacCMaTpUBAIOTCS CyAbEH €IMHOJNYHO. K pacCMOTpEHHIO TakMX €1 HE MOTYT
MIPUBJICKATHCS apOUTPAKHBIE 3aCEIATENH.

VYKazaHHasi KaTeropus [JI€Jl pPacCMaTpUBAETCA COIIACHO IPOLEAYpE,
MPETYCMOTPEHHON apOUTpPakKHBIM 3aKOHOJATEIHCTBOM, HO C OCOOEHHOCTSIMH,
pErinaMEeHTUPOBAHHBIMM  TAaKMMHU  [PAaBOBBIMM  aKTaMu Kak 3akoH  «O
HECOCTOATENbHOCTH  (0aHKpOTCTBE)» M 3aKOH «O  HECOCTOSTEIBHOCTU
(6aHKPOTCTBE) KPEAUTHBIX OpraHu3anuin» [2, ¢.249].

Eciu nns BO3OykaeHHs Jena IO CHOpYy JAOCTaTOYHO OOpaTUTHCS C
oopMIICHHBIM TIO TIpaBwmiaM, ycTaHOBICHHBIM AIIK, MCKOBBIM 3asBIEHHWEM, TO
JUIs. BO3OYXKJEHUsI Jiefia 0 OaHKPOTCTBE, TOMUMO IMOCTYIUICHUSI B apOUTpaKHbBIN
Cyll COOTBETCTBYIOIIETO 3asiBJIICHUs, HEOOXOJMMO HAJIUYUE OIMPEEICHHBIX
MaTepUaibHO- M MPOIECCYyaTbHO-TIPABOBBIX YCIIOBHI. MarepuanibHO-IIPaBOBBIC
YCJIOBUS BKJIFOUYAIOT:

- Haiuyue cyObekTa 0aHKPOTCTBA, T.€. JIUIA, KOTOPOE B COOTBETCTBUU
C 3aKOHOJATEIHLCTBOM MOYET OBITh OOBSIBIECHO OAHKPOTOM (MHBIMU
CJIOBaMH — 00JIaJJal0Iero KOHKYPCOCIOCOOHOCThI0). K Takum suiiam
OTHOCSITCS  IOpUJIMYECKUE JIMIA, 34 MCKIIOUYEHUEM Ka3e€HHBIX
OpEANpUSTANA, PEIUTHO3HBIX M TOJUTHYECKUX  OpraHu3aluid,
YUPEKICHHUM, W TpaxaaHe, B TOM 4YHUCIE WHAUBUIyaIbHBIC
npeanpuHuMarenu. He moxeTt ObITh BO30YXKIEHO JIe70 0 OaHKPOTCTBE
TaKMX YYaCTHUKOB TPaXKIAHCKUX OTHOIIEHWU, Kak Poccuiickas
Odenepanusa, €€ CyObeKTHI W MYHHUIMIAIbHBIE 00pa3oBaHUs,
MOCKOJIbKY 3aKOH HE HaJICJINII UX KOHKYPCHOCIIOCOOHOCTHIO;

~ HaJIW4Yue y JOJDKHUKA MPU3HAKOB OAHKPOTCTBA.

[IpoueccyanbHO-TIPaBOBBIE YCIOBUS BKIIOYAKOT:

— co0mrozieHue ONPEACIEHHOTO TIOPSA/IKA MOYYSHUS J0JTa, YTO MOKHO
yHOJI00UTh T0CYyIeOHOMY YPETYIHPOBAHUIO CTIOPA, CYIIECTBYIONMIEMY
B HUCKOBOM ITPOM3BOJICTBE MO Ipa)KJaHCKO-TIPABOBBIM criopam. Tak, y
KOHKYpPCHOTO Kpeautopa (KpoMe KpPeAUTHBIX OpraHu3aluil), a TakxKe

YIOOJHOMOYCHHOI'O OpraHa 1o ACHCKHbIM 00s3aTeNIbCTBAM IIpaBoO Ha
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oOpallleHHe C 3asBJICHUEM BO3HUKAET TOJIbKO MOCJE BCTYIUICHUS B
3aKOHHYIO CHJIy CyAeOHOro aKTa, KOTOpPhIM B3BICKAH JOJT C
JNOJKHUKA;

HalpaBJCHUE B apOUTPAKHBIA Cyd 3asABICHUS O TPU3HAHUH
JOJDKHUKA OaHKpOTOM JIMIIOM, OOJIaJalollliM TakuM TpaBoM. B
COOTBETCTBMM CO CT. 7 3akoHa TmpaBoM Ha oOpalieHue B
apOUTpaXKHBIA CYJ| C 3asBJICHUEM O MTPU3HAHHUH JTOJDKHUKA 0aHKPOTOM
oOnagaroT TOJIBKO JOJKHUK, KOHKYPCHBII KpEIUTOp,
YIOJHOMOYCHHBIE OPTaHbl, a TaKke PAOOTHUKH MODKHHKA, TMEpe

KOTOPBIMHU OH UMECT 3aJ0JDKCHHOCTD 110 TPYAOBBIM BBIIIJIATAM.

.HI/II_[O, HMCIOIICC IIpaBO Ha II0Aa4y 3adABJICHHUA O IIPU3HAHHWHN OOJIDKHHKA

OaHKpPOTOM,

00s13aHO  OPOPMHUTH €ro B COOTBETCTBUM C TPEOOBAHUSIMHU,

ycranoBieHHbIMU AIIK 1 3akonoM «O HecocTOATETbHOCTH (0AHKPOTCTBE)».

[To pe3ynpTaTaM pacCMOTpEHHUS 3asBICHUS apOUTPAKHBINA CYI:

OTKa3bIBa€T B NPHUHATUU 3aBJICHUSA, €CIH OTCYTCTBYIOT IMPHU3HAKU
OankporctBa  (ct. 43 3akoHa  «O  HECOCTOATEIbHOCTU
(6aHKpOTCTBE)»);

OCTaBJIsieT 3asiBICHHE O€3 JBWXKEHUS, €CIM OHO O(OPMIIEHO C
HapyUIEHUEM YCTAaHOBJICHHBIX 3aKOHOM TpeOoBaHuii (cT. 44 3akoHa
«O HecocToATENBHOCTH (OAaHKPOTCTBE)»);

BO3BpAIllaeT 3asBJICHUE, €CJIM B YCTAHOBJICHHBIN CPOK HE HCIIOJIHEHO
ompeneneHrue 00 OCTaBlIEHUM 3asBieHUs Oe3 aBwxeHus (cr. 44
3akoHa «O HecOCTOATENbHOCTU (0AHKPOTCTBE)»);

OpUHMMaeT 3asBJI€HME M Ha3HayaeT cynedHoe 3acedaHue IIo
paccMOTpeHUur0 00OCHOBaHHOCTH 3asiBieHus (ct. 42 3akoHa «O

HECOCTOSITEIbHOCTH (OaHKPOTCTBE)»).

CynebHoe pa3OupaTeNbcTBO apOUTPAKHOTO Cyla MO Jedy O O0aHKPOTCTBE

MPOU3BOAMTCS 1O mpaBumiiaM, yctaHoBlIeHHbBIM AIIK P® (rn. 19), 6e3 kakux-nmu6o

0COOEHHOCTEMN.
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Ha ocHOBaHMM WH37I0)KEHHOTO MOXXHO CHAENaTh BBIBOJ, 4YTO IIpoleaypa
paccMOTpeHust Jen O OaHKPOTCTBE MPEACTABISIET COOOW OCOOBIM TMOPSIIOK,
KOTOpbIi  pernameHtupoBan mnomumo AIIK PO Ttakke 3akoHoM «O
HECOCTOATENBHOCTH (OAHKPOTCTBE)», B XOJ€ KOTOPOTO MOJJICKHUT Pa3pEIICHHUIO
CIIOp, KOTOPBIM BO3HUKAET B CBS3M C HECIMOCOOHOCTBIO YYaCTHUKA JaHHOTO
KOH(JIMKTa YJIOBIETBOPUTH TPEOOBAHUS KPEAUTOPOB, B CBSI3U C YEM BO3HHUKAET
HEOOXOJMMOCTh MPUAATh €My OCOOBII CTaTyC ¢ IIeNIbI0 MPOU3BOACTBA pacueTa C
KpEIUTOpaMU C YYE€TOM HX HHTepecoB. JlaHHas mpoueaypa MPOUCXOAUT MOJ
KOHTPOJIEM Cy/a W TJIABHOM €€ LIeJIbI0 SIBJISETCS MOAJECpKAHUE CTAOMIIBHOCTH B
cdepe mpeapUHIMATEIBLCKUX OTHOMEHMH [3, ¢. 492].

2 mapta 2016 r. IIpesunent PO B.B. [lytun noanucan denepanbHblil 3aK0H
Ne 47-®3 «O BHeceHuUM H3MEHEHUN B ApOUTpakKHBIMA MpOLIECCYaTbHBIM KOAECKC
Poccuiickonn @enepauun», NOpeAyCMaTpUBAIOIIUMNA BHECEHUE UW3MCHEHUN B
OTEUYECTBEHHBIN apOUTPaXKHBIN MPOLECC.

Tak, B wactHOoCcTH, ¢ 1 utoHs 2016 1. B ApOUTpa)KHOM MPOIECCyaTbHOM
KoJiekce P® mosiBUnack HOBasl IJaBa, PAHEE HM3BECTHAs JIMIIb TPaXIaHCKOMY
npoleccy M cydaMm oOuiel IOpUCIAMKIUU — MPUKAa3HOE MPOU3BOACTBO C LENIBIO
0ojiee ONepaTUBHOTO PACCMOTPEHUS 1€ U KOHEYHO XK€ JJIsi CHU)KEHUSI Harpy3KH
Ha cyne [29].

CyneOHblli MpUKA3 BBIHOCUTCS CYyAbEW €IMHOIMYHO O€3 MPOBEPKH TeX
(bakToB, Ha KOTOpPHIE CCHUIACTCSA 3asSBUTENb, & TOJBKO MCXOJS U3 HAIMYHUS ITUX
(GakToB, Ha KOTOpPbIE HWMEETCA CChUIKA B 3asBICHUH, MU HUMEET CHIY
VCTIOJTHUTEIIBHOTO JIUCTA.

3akoHonarenb B cratbe 229.2 AIIK PO ompeaenun xpyr tpeboBaHU, 1Mo
KOTOPBIM BbLIAETCS CyACOHBIN MPUKA3, @ UMEHHO B CIEAYIOMINUX CUTYALHUIX

~ TpeOOBaHUs, BBITEKAIOIINE W3 HEUCIOJHEHHs WM HEHaJJIeKallero
WCIIOJIHEHHSI ~ JIOTOBOPA,  OCHOBAaHHBIE  HAa  IPEICTaBICHHBIX
B3BICKATEJIEM JOKYMEHTAX, yCTaHaBIMBAIOIINUX JIEHEKHbIE

00513 aTCJIbCTBaA, KOTOPLBIC JOJDKHHKOM IIPpU3HAKOTCA, HO HC
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WCTIOJTHSIFOTCS, €CJIM 1IeHA 3asBICHHBIX TPEOOBAaHWI HE MPEBBINIACT
500 TeICSY pyOIIEeH;

~ TpeOoBaHUsI, OCHOBAHHBIC HA COBEPIIEHHOM HOTApUYCOM MPOTECTE
BEKCEJsl B HEIUIATE)Ke, HEAKLENTe W HEJATUPOBAHMM aKLEITa, €CIH
IIeHa 3agBJICHHOT0 TpeboBaHus He npebiaeT S00 Thicsy pyOIiei;

~  €CIId 3asBJIEHO TpeOOBaHUE O B3BICKAHUU OOSA3aTEIbHBIX TUIATEKEN U
CaHKIMH, €CJIM YKa3aHHbIA B 3asIBJICHUU OOIIMI pa3Mep MoJIieKaIleu
B3BICKAHMIO JICHE)KHON cyMMBbI He TipeBbiiaeT 100 toicsay pyOmei[1].

«Eciy JOKHUKU COJUJApPHBIE WU B 3asBICHUM COACPIKUTCS HECKOIBKO
TpeOoBaHU, TO OOUMKA pa3Mep B3bICKAHUS HE JOJDKEH MPEBBIINIATH CYMM,
YCTaHOBJICHHBIX B CT. 229.2 AIIK P®, eciii TOMKHUKH JI0JEBBIE, TO B ’TOM CIIy4ae
pa3mep TpeOOBaHUM K KaKJIOMY HE JOJDKEH MPEBBINIATh MPEASIOB, YKa3aHHBIX B
cT. 229.2» (. 6 TlocranoBnenus [lnenyma BepxoBnoro Cyna P® ot 27 nexabps
2016 r. Ne 62 [28]).

Crout 00paTuTh BHUMAHHE, YTO B 3aKOHOJATEIHCTBE PErIaMEHTHUPOBAHO
JIOCTATOYHOE KOJMYECTBO OCHOBAaHMUM [JI BO3BPAIICHUS 3asBICHUS O BblAaue
cyneOHOro mpuka3za win oTkaza B ero npussatuu (ct. 229.4 AIIK P®). Kpome
Toro, JnaHHas Hopma Ilmenymom BepxoBHoro Cyna P® Tonkyercs
pacCHIMPUTENTHFHO, YTO (PAKTHUUYECKH BBOIUT JIOMOJHUTEIbHBIE OCHOBAHMS IS
BO3BpAILICHUS 3asBJICHUS WIM OTKaza B ero npuHstuu (m. 20, 21 u 26
[Toctanosnenus Ilnenyma BepxoBuoro Cyma P® ot 27 nexabps 2016 1. No 62)»
[34].

3asBieHUE MO AeaM MPUKA3HOTO MPOM3BOJICTBA MOAAETCS B apOUTPaKHBIN
Cy/Jl TIO OOIIMM MpaBUJIaM MOJCYTHOCTH, ycTaHOBJIeHHBIM B ATIK P®.

CyneOHblli mpuKa3 MO JejJaM MPUKA3HOTO MPOU3BOJICTBA BBIHOCHTCS
apOuTpakHbIM CcyqoM B TeueHue 10 mHEW co NMHS TOCTYIUICHHUS 3asBICHUS O
BbIJlaue CyIeOHOTO TIPUKa3a B apOUTPaKHBIN CY/I.

CyneOHblii prKa3 BBIHOCUTCS 0€3 BbI30Ba B3bICKATEIN M JOJKHUKA M 0€3
MpOBEeNEeHNUsT CyAeOHOrO pa30duparenbcTBa HAa OCHOBAHWHM  TMPEJCTaBIECHHBIX

JIOKYMEHTOB.
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CyneOHblii mpuKa3 BBIMNOJIHSIETCS B (OpMe 3IIEKTPOHHOTO JOKYMEHTa,
MOJIMMCAHHOTO YCHJICHHOM KBamU(UIIMPOBAHHOM 3JEKTPOHHOM MOAMKHCHIO, U B
JBYX JK3eMIUIIpax Ha OyMakHOM Hocutesie. OH pa3meniaercss Ha O(QUIIMaATIbHOM
caiilTe apOMTPaKHOTO CyJa HE IMO3JHEE CIEAYIOUIEro JHsS IOoCie JHS €ro
BBIHECECHMUSI.

Komnust cyne6Horo mpukasza Ha OyMa)kHOM HOCUTEJIE B 5-THEBHBIN CPOK CO
THS BBIHECEHHMS CyAeOHOTO TpHUKa3a BBICHUIAeTCS JODKHUKY. Ecim B
JNECATUIHEBHBIA CPOK CO [JIHS TOJYYEHUs MpHKa3a OT JOJDKHHKA TOCTYIIAT
BO3PAXEHUS, TO Cy/ibsl OTMEHSIET MPUKa3.

JlocTaTOYHO BO3PAXKEHUN XOTsI Obl OT OJHOTO JOJDKHHMKA, YTOOBI MOBJIEYH
OTMEHY CyZIcOHOTO ITPHUKa3a B OTHOIICHUH OCTAIbHBIX[28].

B cityyae oTcyTCTBHS BO3paKEHHUI CO CTOPOHBI JOJKHUKA, OJJUH IK3EMILISP
IpuKa3a B COOTBETCTBYIOLIEH (opMe ¢ TMeyaTbl0 U MOANMUCHIO CYIbU
HaIpaBJISIETCS. JJIsl UCIIOJHEHUs 3asBUTENIO, BTOPOM K€ OCTaeTCsd B Marepualiax
Jena.

CrouT TakKke OTMETUTh, YTO TEXHUYECKUI IIPOrpecC HE CTOUT HAa MECTE, U
Ha CErOJIHAIIHUN I€Hb €CThb BO3MOKHOCTh HAIPABIIECHUS CYAEOHOr0o MpUKa3a s
UCIIOJTHEHUS MIPUCTaBaM B 3JIEKTPOHHOU (opMme, KOTopasi 3aBepsieTCsl yCUIIEHHOU
KBATU(UIIMPOBAHHON 3JICKTPOHHOM TOAMKUCHIO Cy1bH [34].

CyneOHblll MPUKA3 BCTYMAeT B 3aKOHHYIO CHIJIY O MCTEYEHUH CpOKa IS
IpEeJICTaBICHUS BO3PAKEHUM OTHOCUTENIBHO UCIIOIHEHUS Cy1e0HOTO MPHUKa3a.

B 3akmoueHun MOKHO clIeNiaTh BBIBOJI, YTO B II€JIOM BBEICHHUE MPUKA3HOTO
nopsiJika B apOUTPaKHBIN NpoLecc MPEACTABISIETCS MOJOKUTEIbHBIM, TOCKOJIBKY
OHO OTJIMYaeTCsl OOJIBIION CKOPOCTBHIO U YNPOIEHHOCTHIO MPOLEIYPhl, HATHYUEM
rapaHTuid  Juisi  JOJDKHUKA, HpUAAHUEM  CyJeOHOMY  NpHKazy  CHJIbI
UCIIOJHUTENIPHOTO ~ JOKYMEHTa, KpOM€ TOTO CIOCOOCTBYET peallh3aluu
BOKHEUIITUX 33724 CYJOMPON3BOJICTBA, a TAK)KE CHUKEHUIO CyZcOHON HArpy3KH Ha
apOUTpaKHbIC CYJbl, YTO B IEJIOM TOBBIIIAET S(PGEKTUBHOCTP M Ka4ECTBO

MPaBOCYAUSI.
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[TogBoast UTOTM BO BTOPOM TJIaBE MCCIENOBAHUS, TPUXOIUM K CICAYIOIIAM
BBIBOJIAM.

Cucrema nmpoleccyaqbHOM 3alIUThl TpaB B apOUTpPakHOM IIpoliecce
BKJIFOYAET B ce0s Takue (pOpMBI 3alTUTHI KaK NCKOBBIE U HEUCKOBEIE.

OcHoBHOM  (QopMoit  cyneOHOM  3alllUTBl MpaB B POCCHUUCKOM
3aKOHOJIATEIbCTBE BBICTyMaeT MCKoBasg (opma. CpeacTBOM 3alllUThl B JTAHHOM
CJIy4yae BBICTYIIAET UCK.

K HeuckoBbiM (opMaM 3amIUThl OTHOCSTCS MPOM3BOACTBA IO Jejam,
BO3HHKAIOIIAM U3 aJIMUHUCTPATUBHBIX U WHBIX MYOJIMYHBIX MTPABOOTHOIICHUH, T10
JieJIaM O HECOCTOSTEIbHOCTH (OaHKPOTCTBE), MO JieJIaM 0CO00ro MPOU3BOJICTBA, O
JienaM TPUKA3HOrO MPOU3BOJICTBA M B MHBIX cllydasix, npeaycMmorpeHHbix AITK
P®.

Jlena HEMCKOBOTO MPOMU3BOJICTBA PACCMATPUBAIOTCS IO OOIIUM TpaBUIIaM
HCKOBOI'O, C YY€TOM OCOOCHHOCTEH, OTpakarolux crenu@uKy Mpou3BOJICTBA IO
stuM aenam. OO1ei 0COOCHHOCTBhIO pacCMAaTPUBAEMON KaTEropuu AeN SBISIETCS
OTCYTCTBHE CIIOpa O TpaBe, a TaKke Mojada B apOUTPaKHBIA CyJ HE HCKOBOTO
3asIBJICHUSI, a 3asBJICHHUSI.

Takke CTOMT OTMETHThH, UYTO B IIEJIOM BBEJICHHUE IMPHUKA3HOTO TMOPSIKA B
apOUTpaKHBIA TMPOIECC TMPEACTABISIETCS TOJIOKUTEIbHBIM, TOCKOJIBKY OHO
OTJINYaeTCsl OOJIBIION CKOPOCTHIO U YMNPOIIEHHOCTHIO MPOLEAYpPhl, HATUYHEM
rapaHTuii  JUisi  JOJDKHUKA, TNpUAaHUEM  CyIAeOHOMY  TpHUKazy  CHJIBI
UCIIOJHUTEIBHOTO  JIOKYMEHTa, KpOME€ TOTrO CIOCOOCTBYET  pealu3aluu
BOKHEHUIIMX 3a71a4 CyIOMPOU3BOJICTBA, 4 TAK)KE CHIKEHHUIO Cy/IeOHON HAarpy3KkH Ha
apOuTpakHble CyAbl, YTO B I1I€JIOM TOBBIIMIAET S()PEKTUBHOCT U KAYECTBO
PaBOCYAUSI.

B xone anmammsza mporeccyaibHBIX (POpM 3amUTHI B apOUTPaKHOM CYJIe
OBLITN BBISIBJICHBI CICAYIONINE HEIOCTATKU:

~ U3 MPAMOrO TOJKOBAHUS 3aKOHA CIEAyeT, YTO BCE TPHU YCIOBHI,
ykazanHeie B cTathe 132 AIIK P®, nomxHBI OBITH COOMIOJCHBI B

COBOKYITHOCTH, MHAYC CyA OTKaXCET B IIPUHATHH BCTPCUHOI'O MCKa H
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BBIHECET ONPEJIETIEHUE O ero Bo3BpamieHuy. Ho Ha mpakTuke Mo3uLuu
CyJI0OB OTJIMYAIOTCA: OAHU CYAbl CUUTAIOT, YTO €CJIM NpH IoAayde
BCTPEYHOI'0 UCKa HE COONIOACHO XOTs Obl OHO M3 3TUX YCIOBHUMH, TO
BCTPEUHBIM MCK JOJDKEH OBITh BO3BpAllleH, Takke HaOIofaeTrcs u
uHas no3uuusa. Takum o00pa3oM, BHJIHO, YTO Ha IMpakTUKE IpU
pa3peleHny BOIpoca O MPUHATUU BCTPEUHBIX UCKOBBIX TPEOOBaHMIA
MOTYT BO3HHUKHYTh HEKOTOPBIE TPYIHOCTHU, TMOCKOJIBKY KpPUTEPHUU
OJTHOPOJHOCTH CyJIbl TOJIKYIOT MO-pasHOMy. B cBd3M ¢ 31TuM
1eIecoo0pa3HbIM OyAEeT 3aKOHOAAaTENeM 00siee KOHKPETHO OTPa3UTh B
nonoxxenusax cratbu 132 AIIK P® ycmoBus NpUHATHS BCTPEYHOTO
UCKa K IIPOU3BOJICTBY;

YTO KacaeMo CPOKOB TOJa4M BCTPEUYHBIX MCKOBBIX TpeOOBaHUM, TO
KaK IOKa3bIBAET IMPAKTUKA, €CIU IMOAAaTh BCTPEUHBIM HCK OJMXKE K
KOHI[y PacCMOTpEHMs Jeja, TO CyJ MOXET PpacUeHUTb JEeUCTBUSA
OTBETYMKA KakK 3JI0yNMOTpeOJEeHUE CBOMMHM IIpaBaMU C LEJbIO
3aTATUBaHUs CyneOHoro paszbuparenbcTBa. PemieHueM yka3zaHHOM
npo0JieMbl OYJIET YCTAaHOBJICHUE 3aKOHOaTeeM B nojiokeHusax AITK
P® ygerkoro MoMeHTa, MoOcCiie KOTOPOro Mojiaya BCTPEUHOTO MCKa He

BO3MOJKHAa.
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3akJIroueHue

B pesynbrare mpoBeAEHHOTO HCCIEAOBAHHS OBbUIM PEIICHBI CIEAYIOIINe
3a/1a4N:

- U3y4YeHbl 3aKOHHBI HWHTEpeC W TMpaBo Ha oOpalieHue B
apOUTPaXKHBIN CYJI 32 3aIUTOM;

~ WCCIICIOBAH TPABOBOM CTaTyc ApOWTpa)XHOTO cyda KakK CpPEeICTBO
pa3pelIeHUs] dKOHOMUYECKUX CIIOPOB;

~ TPOBEIEH aHajdu3 HMCKOBOW (POPMBI 3alTUTHI MPaB B apOUTPAKHOM
IIPOLECCE;

~  paccMOTpEeHbI MHBIE (POPMBI 3aLTUTHI PAB B apOUTPaKHOM TIpoliecce.

ITo uToram BBHITIOJTHEHHBIX 337]a4 MOKHO CJI€JIaTh CIETYIONIUE BHIBOJIBI.

3amura mpaB B apOUTPaKHOM CyA€ - 0OTO, perlaMEeHTHUPOBAaHHAS
apOUTpakKHO-TIPOIIeCCYaIbHBIM  3aKOHOJATENbCTBOM Poccuiickoit  deneparun
IOpUInYecKas mpolelypa, HallpaBJICHHAs! Ha 3allUTY MPaB U 3aKOHHBIX UHTEPECOB
CyOBEKTOB MPEANPUHUMATENHECKON, @ PABHO MHON 9KOHOMHUYECKOU JIESITEIbHOCTH,
BKJIIOYAs FOPUANYECKUX JUI U UHIUBUAYAJTBHBIX TPEANPUHUMATEICH.

ApOutpaxusie cyapl B P® Ha cerogHAMIHUI  JEHb  SIBJISIOTCS
€AUHCTBEHHBIMU TOCYAAPCTBEHHBIMH OpraHaMHU, OCYIIECTBISIOIINMU TPaBOCYAUE
nyTEéM pa3pelieHus] SKOHOMUYECKUX CIIOPOB W PACCMOTPEHUSI HWHBIX eI,
OTHECEHHBIX K UX KOMIIETEHI[UN, YCTAHOBJIECHHBIX 3aKOHOM.

K coxkanenuto, 3aKOHOJIATE€IbHO, U B TOM YHCJI€ BBICIIMMHU CYISOHBIMU
WHCTAHIIUSIMH, TIOHSITUE «3aKOHHBIM WHTEpPEC» HE PaCKpPhITO, TaKXKe He
OTIpEJIENICHO, KaKuM 00pa3oM U B KaKUX CIIy4asiX OH MOXKET OBbITh 3aIUIICH B CYJIE.
DTO MPUBOJUT K Pa3IMYHOMY TOJKOBAHUIO JJAHHOTO TMOHSTHUS HA MPAKTUKE, YTO B
UTOT€ CHUKAET KA4e€CTBO 3aLIUThI 3aKOHHBIX UHTEPECOB.

B cBsa3um ¢ aTtuM 1enecooOpasHbIM OyIeT 3aKOHOJATEIhHO 3aKPEMHTh
MPUMEPHBIN MEepeUeHb CIOCOOOB 3alllMThl 3aKOHHOTO HMHTEpeca B apOUTPaKHOM
MPOIIECCE, a TaK¥KE PACKPBITh €ro MOHSATHE HA YPOBHE pa3bsicCHEHU BepxoBHOTO

Cyna PO.
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Cucrema mpoleccyalibHOM 3amuThl TpaB B apOUTPaXHOM IIPOILECCE
BKJIOUaeT B ceOs Takue (POpMBI 3alIUTHl KaK MCKOBbIE W HEUCKOBbIE. OCHOBHOM
dbopmoii cyneOHOM 3aluThl MPaB B POCCUMCKOM 3aKOHOAATENLCTBE BBICTYIACT
uckoBas ¢opma. CpecTBOM 3aIIUTHI B TAHHOM CITy4ae BBICTYMAET UCK.

K HeuckoBbiM (opmMaM 3amUThl OTHOCSTCS MPOU3BOACTBA IO JejaM,
BO3HMKAIOIIMM U3 aJIMUHUCTPATUBHBIX U UHBIX MYOIMYHBIX MTPABOOTHOIICHUH, T10
JieJIlaM O HECOCTOSITeNIbHOCTH (0aHKPOTCTBE), MO JieiaM 0co00ro MPOU3BOICTBA, IO
JieJlaM MPUKA3HOTO MPOU3BOJACTBA M B HMHBIX CllydasxX, npeaycMoTrpeHHbix AIIK
P®.

Jlena HEMCKOBOTO MPOM3BOJICTBA PACCMATPUBAIOTCS MO OOUIUM MpaBUIaM
HCKOBOT0, C YUYETOM UX OCOOCHHOCTEM, II1aBHOW U3 KOTOPBIX SIBJISIETCSI OTCYTCTBHE
cropa o IpaBe, a TakKe Nojada B apOUTpaXHbIA CyJ HE MCKOBOTO 3asBJIECHUS, a
3asIBJICHUS.

Takke CTOUT OTMETHTh, YTO B LIEJIOM BBEICHUE IMPUKA3HOTO MOpA/IKA B
apOUTpaXHBIA MPOLECC MPEACTABISIETCS MOJOXKUTENbHBIM, IOCKOJIBKY OHO
OTJMYAETCS OOJBIION CKOPOCTBIO M YIPOILIEHHOCTHIO MPOLEAYpbl, HAIUYHEM
rapaHTuii Uil JOJDKHUKA, [pUAaHUEM  CyJeOHOMY  NpUKa3y  CHIIbI
UCIOJHUTENILHOTO ~ JOKYMEHTa, KpOME€ TOr0 CIOCOOCTBYET  peaju3aluu
BOKHEUIITUX 337124 CYJONPON3BOJICTBA, & TAK)KE CHUKEHUIO CyZeOHON HAarpy3Ku Ha
apOUTpaKHbIE CYJbl, YTO B IEJOM TOBBIIIAET >(PGPEKTUBHOCTP U KAYECTBO
MPaBOCYAUSI.

B xone ananmuza nporieccyanbHbIX (OPM 3alIUThl B apOUTPA)KHOM CY/Ie
OBLIIM BBISIBJICHBI CIEAYIOIINE HETOCTATKU:

~ U3 MPAMOro TOJKOBAHUSA 3aKOHA CIEQYEeT, YTO BCE TPHU YCIOBHS,
ykazanHble B ctaTthe 132 AIIK P®, nomxkHbl OBITH COOJIIOACHBI B
COBOKYITHOCTH, MHAYE CYJ OTKAXET B MPUHITUU BCTPEUHOTO HUCKA U
BBIHECET ONPEJIEIEHUE O €ro Bo3BpanieHuu. Ho Ha npakTuke Mo3unuu
CyJIOB OTJIMYAIOTCA: OAHU CYIbl CUUTAIOT, YTO €CIM NIpH IMoAaye
BCTPEUHOTO MCKa HE COOJIOEHO XOTS Obl OJJHO M3 3THX YCIOBHI, TO

BCTPEUHBI HCK JOJDKEH OBITh BO3BpAICH, Tak)Ke HAOJIOJAeTCS U
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uHas mno3unua. Takum o00pa3oM, BHAHO, YTO HA MPAKTUKE MpPH
pa3pelieHuy BOIpoca O MPUHSATHU BCTPEYHBIX MCKOBBIX TPeOOBaHMIA
MOTYT BO3HUKHYTh HEKOTOpPbIE TPYIHOCTH, MOCKOJIbKY KpHUTEpUU
OJIHOPOJHOCTH CyAbl TOJIKYIOT IO-pazHOMYy. B cBs3u ¢ 3TUM
1enecooopa3HbiM OyAeT 3aKoHoAaTelieM 00Jiee KOHKPETHO OTPAa3UTh B
nonoxeHusix crarbu 132 AIIK P® ycioBus npuUHSTHA BCTPEYHOTO

MCKa K IPOU3BOJICTBY;
~ 4YTO KacaeMo CPOKOB IMOJaud BCTPEUHBIX MCKOBBIX TpPeOOBaHUMU, TO
KAaK TOKa3bIBa€T NPAKTUKA, €CJIM IMOAATh BCTPEYHBIM HCK OJMXKE K
KOHIy PacCMOTpPEHHUs Jejla, TO CYyJ MOXET pacUEHUTh JEHCTBHS
OTBETYMKAa KakK 3JI0yNOTpeOJeHUEe CBOMMHU TMpaBaMU C LEJbIO
3aTsruBaHusl CcyneOHOro paszOuparenbcTBa. PemieHueM yka3aHHOM
npo0JieMbl OyZEeT YCTaHOBJIEHUE 3aKOHOAaTeneM B nojoxkeHusx AIIK
P® yeTkoro MomMeHTa, IOCJIE€ KOTOPOIO 0Aa4a BCTPEYHOIO MCKa HE

BO3MOYKHA.

Vka3aHHbIE HM3MEHEHHUS IMO3BOJIAT MOBBICUTH 3((YEKTUBHOCTH HOPM,
perIaMeHTUPYIONUX (OPMBI 3allUThl MPaB B apOUTPAKHOM MPOIECCe, a TaKkKe

HCKIIIOYAT BOIIPOCHI UX IIPABOIIPUMCHCHHUA.
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