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AHHOTALUA

B nanHoli paboTe mpoaHaIM3UPOBAHO Yy4yacTHE 3alllUTHUKA B CyJIeOHOM
3aceaHuu. AKTYalIbHOCTh paOOThI 3aKJIFOYAETCS B TOM, UTO HA CETOIHSIIHUHN JEHb
3alMTa TMpaB W CBOOOJ YENOBEKAa W TPpaXKJaHWHA SBISCTCS NPUOPUTECTHBIM
HanpaBieHrueM B P®D, u agBokarypa, SBIASICh YHUKAJIbHBIM HMHCTHUTYTOM, CTOMT
KaK pa3 Ha CTpayKe OXpaHbI JaHHBIX IIPaB U CBOOOI.

lens paGoTHl — ACTaNBHBIM aHAIW3 Yy4acTus 3alllUTHUKA (agBoKaTa) Ha
pPa3HBIX CTAAUsIX CyAeOHOTO pa3dHMpaTeIhCTBA MO TPAXKTAHCKOMY JCIY, BKIHOYAs
cynebHoe pa3OupaTenbCTBO B CyJdax OOIICH FOPUCAMKIIMH, a TaKXKEe B Cylax
areJUISIMMOHHOW, KACCAallMOHHOW Y HAA30PHOW MHCTaHIIUMN.

3agaun — JaTh OOIIYI0 XAapaKTEPUCTUKY MOHSATUSI U IEJIeH AesATEeIbHOCTH
3alIUTHUKA B CYJAeOHOM 3aceJaHuU, MPOaHAIM3UPOBATh OCHOBAHMS YYaCTHs
agBoOKaTa B CyAcOHOM 3aceJaHWU, BBIIBUTH OCOOCHHOCTHU JACSATEILHOCTH
3alIUTHHUKA B TPAXKIAHCKOM ITPOLIECCE.

Crpykrypa pabOThl — BBEJEHHE, JBE TJIaBbl, 3aKJIIOUCHHE M CITHMCOK
HCMOJIb3YEMbBIX HCTOUHUKOB.

Bo BBeleHMM paCKPBIBAECTCA aKTyaIbHOCTh TEMBI, IIEJIb 1 OCHOBHBIE 33J1a4H,
OOBEKT HCCIEIOBAaHUsI, METOJO0JOTHYECKas, TeopeThueckas W HOpPMaTHUBHAas
OCHOBBI HCCJICJOBAHMH.

B mnepBoii rmaBe paccMaTpuBalOTCS TMOHSATHE W OOIIME TOJIOKEHUS O
MPAaBOBOM CTaTyce€ 3alllUTHUKA B CYJIEOHOM 3aceaHUU, OMKCHIBAIOTCS OCHOBAHUS
€ro y4acTus.

Bo BTOpOI#i T71aBe pacKphIBAIOTCS OCOOCHHOCTH JICITCIHPHOCTH 3alllUTHUKA B
IrpaXJIaHCKOM TMpolecce. bosblioe BHUMaHUE YACNSETCS OCOOEHHOCTSM
BBIPA0OTKHY M peaIu3aiiy MO3UIIMH 3alIUTHUKA B PA3JIMUHBIX MHCTAHIIUIX.

B 3axmouennn chopMyaupoBaHbl 00IIHME BBIBOJALI M3 MPEANPUHSITOTO
HCCIICIOBAHUS.

O06BEM paboThel — 52 nucTa.
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Bsenenue

3aimuTa paB U CcBOOOJ rpakAaHWHA, OXpaHa €ro mnpas, CBOOO U 3aKOHHBIX
MHTEPECOB BCErAa SBIACTCA NPUOPUTETHBIM HANpPAaBICHUEM B IPAaBOBOMI
NesATEIbHOCTH 000 cTpaHbl, B TOM uucie u Poccuiickoit denepanun.

B Hacrosmee BpeMs anBOKaTypa SBIIIETCS YHUKQJIbHBIM HHCTUTYTOM,
KOTOpBIM CTOWUT Ha CTpa)K€ 3aIlMTHI IpaB M CBOOOA rpakaaH. AJBOKaTrypa He
3aBUCMMa M 3a4acTyl0 MPOTHUBOINOCTABIAETCS TOCYJAAPCTBEHHOMY MEXaHU3MY
IPABOOXPAHUTEIBHON JAESITEIbHOCTH, TAaK)KE€ OHA O00ECIEeYMBACT HaAJICXKAllylo
3alTy NpaB M HMHTEPECOB OOMIECTBA MPU pa3peliEeHUd B HEM MPABOBBIX
KOH(JIUKTOB.

Tema «Yyactue 3alIMTHUKA B CyA€OHOM 3acelJaHUM» SIBJISETCS OIHOM M3
HanOosiee 00CYXIAaeMbIX U aKTyaJIbHBIX MpoOJieM mocliienHero aecstuiietus. [lo
JAHHOMY BOIIPOCY HANMCAaHO HEMAaJl0 Hay4dHbIX paOOT, BBICKAa3aHO OOJbBIIOE
KOJIMYECTBO CykJeHui. OIHAKO 3Ta TeMa He TepsIeT CBOEH aKTyaJIbHOCTH B CBSI3U
C TeM, 4YTo mOpouecc pedOpMUPOBAHMS HHCTUTYTOB  AJBOKATypbl U
IIPEICTABUTENBCTBA HE CTOUT HA MECTE.

B Hacrosmme BpeMs Hayaics aKTHUBHBIM mporecc pedopMUPOBAHUS
poccuiickoit aaBokarypbl. OO1as TeHAeHIus pedopMbl TAKOBA, YTO MPEAIOIaraeT
ydyacTue B cyAeOHOM  3acelaHMM  KBaJU(PUIMPOBAHHOTO  3al[UTHHUKA-
MPEAICTaBUTEINSI, KOMIETEHTHOTO BO MHOTMX BOIpocax. TakuM MpeacTaBUTENIEM
ABJIsIETCS PO(ECCUOHATIBHBIN aJBOKAT.

4 anpens 2013 r. IIpaButensctBo P® Pacnopsokenuem NeS17-p yrBepauno
rocyJapCTBeHHYI mnporpammy «fOctumus», paccuntannyro Ha 2012-2020 rona
[29]. B umcae 3amau I'ocymapctBeHHO# nporpammbl «HOCTHIUS» HAXOIATCS
pa3BUTHE pbIHKA IOPUIUMYECKUX YCIYT, BKIIOYas pa3BUTHE aJBOKATypbl U
HOTapuara, MOBBINIEHUE KAadyecTBa IOPUIAMYECKUX YCIYyT U HUX JOCTYIHOCTH IS
BCEX CIJIOEB HACEJICHUSI U XO3SICTBYIOIINX CYObEKTOB.

[Iporpammoii mpejaraercs, B TOM uucie, pedhOpMUPOBAHUE WHCTUTYTA
aZIBOKATypbl W CO3JaHME€ Ha €ro OCHOBE «KOpIOpauuu MpodheccHnoHaTbHBIX

IOPUANYCCKUX KOHCYJIBTAHTOB, HWMCIOIIMX MOHOIIOJIHWIO Ha OCYIICCTBICHHC
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3HAYMMBIX BHJIOB OPHUIWYECKOTO KOHCYJIBTHPOBaHUS». Bce 310 eme pas
MOATBEPKIAET AKTYATbHOCTh TEMBI.

Hecomuenno, B Poccuu, kak W BO BCeM MHpE, aJBOKAThI, SBISACH
YY9aCTHUKAMU CYAOMPOU3BOJICTBA, PEATH3YIOT Psi/I MyOIMYHO 3HAUUMBIX (DYHKITAH,
B CBS3M C 4YeM, K HHUM OOOCHOBAaHHO TIPEIBSABISIOTCS IOBBIIICHHBIC
KBAIM(PUKALMOHHBIE K MOPAIbHO-3THYECKUE TPEOOBAHUS.

MIMeHHO T03TOMY MHCTUTYT aJIBOKATYPhl HAXOJIUTCS B MOCTOSHHOU cdepe
BHUMAaHMSI TOCYJapcTBa U OOIIECTBA, a COYETaHHE MyOJUYHOTO Xapakrepa
GyHKIMI agBOKaTYphl M HE3aBHCHUMOCTH aJBOKATCKOTO COOOIIECTBA SIBISETCS
OCHOBOI B3aMMOOTHOIICHHH aJIBOKATYPhI, OOIIECTBA M TOCYIapCTRA.

[Ipu »ToM pedopmupoBaHue aJBOKATypbl OPHUEHTHPOBAHO HA CO3/IaHHE
KOHKYPEHTOCTIOCOOHOW aJBOKATYPHI, COCTOSAIICH W3 FOPHCTOB-MPOGECCHOHAIOB,
o0JaaroNMX BBICOKUM YPOBHEM KBaIU(UKAIMU W  CIEAYIONIMX CTPOTUM
IpUHITUIAM TPOodheCcCCUOHATFHOM STHUKH.

CorracHO CTaTUCTUYECKUM CBEJCHUSIM MuHIocTa Poccuu 1Mo cocTosiHUIO Ha
1suBaps 2019r. B Poccuiickoit @Dexepanuu  HacuuThIBaeTcs  Oosee
67000 agBokatoB. K mpumepy, Tonbko B Camapckoit obmactu B peectpe [lamatsr
a7BOKAaTOB cocToUT 1841 alBOKAaT, OHM OCYIICCTBIISIOT CBOIO JEATEIBHOCTh B 479
aJIBOKaTCKUX KaOuHeTax, 92 koiiernsx aaBokaroB u 21 agsokarckom 0ropo[30].

[ToMmuMO 3TOTO, TIOCTOSSHHOMY pe(OpMUPOBAHHIO M COBEPIICHCTBOBAHUIO
MoJBEpraeTcss W cama cyaeOHas CuUCTeMa: TIOSIBISIIOTCS HOBBIE — CYJIBI,
COBEPIIICHCTBYETCS TOPSIOK CYyACOHOTO pa3OupaTeNbcTBa M HETOCPEACTBEHHO
MPOBEICHUSI CYJEOHBIX 3aceqaHuM.

CnenoBaTenbHO, TeMa  HACTOsIIIE  pabOThl  BBI3BIBAET  OOJIBIION
WCCJICIOBATEILCKUI  WHTEpPEC, OOYCIOBJIICHHBI, B TIEPBYIO oOuYepedb, €€
aKTyaJIbHOCTBIO, KaK B TEOPETUYECKOM, TaK U B TIPAKTUIECKOM CMBICTIAX, a TAKXKE
IIUPOKUM KPYTOM HEPEHIEHHBIX MPOOJIeM MPaBONPUMEHUTEIHLHOTO XapaKkTepa.

[lenbto maHHOW pPabOTHI SBJISICTCS HUCCIACAOBAHWE Yy4YacTHsl 3alllUTHHKA B
CyneOHOM 3aceaHuy B cyAax oOIed IOPUCAMKIIMK, a UMEHHO B CyJax IMEpBOH,

areJUISIMMOHHOW, KACCAllMOHHON M HAA30pPHON MHCTAHIIUM.

5



[enb BBIMYyCKHOW KBaTM(UKAIIMOHHOW pabOThl OTpa)kaeTcs B CIEAYIOIIMX
3a/1a4ax:

- IPOBECTU HCCIICIOBAHUE TOHATUS U IIEJNE€N JEATEIbHOCTH 3alllUTHUKA B
CyZeOHOM 3acelaHu;

- NpoaHAJIM3UPOBaTh OCHOBAHMUS y4YacTHUsl 3allUTHUKA B CyAeOHOM
3acejaHuu;

- PacKpbITh OCOOEHHOCTH JIESITEJIBHOCTH 3alllUTHUKA B TPaKIAHCKOM
MIPOIIECCE;

- paccMOTpeTh 3allUTHUKA KaK OCHOBHOTO CYOBEKTa, OKa3bIBAIOIIETO
IOPUANYECKUE YCIYTH;

- U3YYUTh TPOILECCYalTbHYI0 (YHKIMIO 3allUTHUKA B TPakIaHCKOM
CyZIONIPOU3BOJICTBE;

- UCCIIEJIOBATh OCOOEHHOCTH BBIPAOOTKHU U PeaM3alliy MO3UIIUU AU THUKA
B CyJax.

OOBEKTOM HCCIEIOBaHUSL SBJISIETCS TPaXJIaHCKO-TIPABOBbIC OTHOIICHUS
CBSI3aHHBIC C JIEATEIHLHOCTHIO 3alIMTHHKA (2/IBOKATA) B CYZIcOHOM 3acCeIaHUH.

[Ipenmer wuccienoBaHWsT —  TPABOBBIE  HOPMBI, HEMOCPEICTBEHHO
PETYIHUPYIOIIME yUYacTUE 3allIUTHUKA (aIBOKaTa) B CyZcOHOM 3aCeTaHHH.

VYyacTue 3alUTHUKA B Cy/IeOHOM 3aceIaHUM UCCIEA0BAIM MHOTHE YUEHBIE-
ropuctbl, Takue kak: E.A. bopucosa, H.H. I'onuapoBa, M.B. I'opaon, JI.A. I'pocs,
JLIO. T'pyauwina, JILA. HemupoB, M.M. Winbunckas, H.M. Kazanues, A.A.
Kmumnna, A.I'. Kyuepena, B.W.Ceprees, JI.A. Ckabenuna, E.I'. Tapno, O.IL
Yucrskosa, FO.1O. Uypunos, M.C. llakapsH, B.M. lllepcTiok u ap.

Mertononorusi MCCI€AOBaHUWA OCHOBAaHA HA MPUMEHEHUHM MPUHIIUIIOB
OOBEKTUBHOCTH,  HAy4YHOCTH M  CHUCTEMHOCTH,  HWH(GOPMAIMOHHOM U
MMBUJIM3AIIMOHHOM TOoAXoAaxXx. B paboTe HMCMOIb30BaHBl TaKWE METONBI, Kak:
WUCTOPUYECKHUM, CPAaBHHUTENbHBIN,  JIOTHYECKUU,  (POpMaIbHO-FOPUIUIECKUA,
oOllleHayYHbIN, TUATCKTUYECKHUH.

HopmaTtuBHyI0O OCHOBY WHCCIE€NOBaHUS COCTaBWIO (enepanpbHOEe W

peruoHajgbHOE 3aKOHOAATENbCTBO (I'pakmaHckuil mpoleccyaibHBIN KojeKke PO,
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ApOutpaxkHbiii mporeccyanbHblii  kogeke P®, Komekc amMuHHCTpaTHBHOTO
cynonpou3Boactea P®, YromosHo-npoueccyanbHblii koaekc PO, denepanbHbie
KOHCTUTYIIMOHHBIE 3aKOHBI, DejiepalbHble 3aKOHBI, 3aKOHbI PETMOHOB), & TaKXKe
OTJICTIbHBIC MPABOBHIE AKTHl OPTraHOB UCTIOJHUTEILHOM BiaacTh (MunduH, MuHIOCT
u ap.).

CrpykTypa paboThl COOTBETCTBYET II€JIM U 3a/lauaM U BKJIIOYACT BBEJCHUE,
OCHOBHYIO 4acTbh, COCTOSIIIYIO U3 JBYX IJIaB U IIeCTU maparpadoB, 3aKII0UYCHUE U

CIIMCOK MCTOYHHKOB.



I'maBa 1 IlonsaTne ¥ o00IMe TMOJIOKEHUSI O TNPABOBOM CTaTyce

3alllUTHUKA B CyI[@ﬁHOM 3aceJaHun

1.11TonsATHE U LU AeATEJIbHOCTH 3aIIIUTHUKA B Cy/1e0HOM 3acelaHUN

CornacHo cr. 45 Koncrurynuu P® [16] B Hamieil crpaHe rapaHTHpyeTCs
IpaBO Ha TOCYJAPCTBEHHYIO 3allIUTy MpPaB W CBOOOJ YEIOBEKAa M TIpakIaHHUHA.
bnarogapst sTomy mpaBy Jt000# rpakJaHUH UMEET BO3MOYKHOCTb 3alllUThl CBOUX
npaB 1 CBOOOJ BCEMH HE 3alpelIeHHBIMU 3aKOHOM criocoOamu. [Tomumo 3toro B
cootBeTcTBUM €O CT.CT. 46 m 48 KoHcturynnmn PO kaxaplii uMeEeT mIpaBo
NOJyYeHUs] KBAIM(UUHUPOBAHHON IOpUAWYECKON moMolnu. J[aHHbIE MOJOXKEHUS
OTBEYAIOT U HOPME 3aKOHA, 3auKCHUpoBaHHOM B cT. 32 Konctutyuuu P®. Otcrona
BBITEKAET BBIBOJ O TOM, YTO PajJd OCYUIECTBIICHHUS BbIIICYKa3aHHBIX HOPM ObLI
c(OpMUPOBAH UHCTUTYT CYA€OHOTO MPEACTABUTEILCTBA.

HeoOxoaumocTh 3TOro HMHCTUTYTa OOYCIIOBJIEHA TEM, YTO KaXIOMY
IPAKIAHUHY IIPENOCTAaBICHA BO3MOXKHOCTH 3alUIIaTh CBOM I[paBa U 3aKOHHBIC
WHTEPECHl B CYJE, OJHAKO HE KAXKJBIA CMOXET CaMOCTOSTEIIbHO W FOPHUINYECKU
I'PAMOTHO OCYILECTBJIATH 3TO IPaBO. B 4YMCIO THUX IpakJaH BXOIAT HE TOJBKO
HE/IEECIOCOOHbIe, OrPAaHMYEHHO J€ecnocOOHble, HO M JIIOAU, KOTOpblE He
pa30uparoTcs B FOpUIUYECKUX acleKTax cyaeOHoro npouecca. OCHOBHOE OTIMYME
3aKJIFOYAeTCsl B TOM, 4YTO JUIsl MEPBBIX JBYX KaTEropuil rpaxaaH cyaeOHoe
MPEACTaBUTENBCTBO [0 3aKOHY oOecreunBaeTcsi OeCIaTHO, OCTajbHBIE K€
rpOKIAaHE  TOJB3YIOTCS  yCIyramMM  IPEACTABUTENEN 32  ONpPENENICHHOE
BO3HAIrPaXKJICHHUE.

I'maBHOM 3amaueld ajaBoKara SBIISIETCI HEOOXOAMMOCTH OO€ECIEUYnuTh
HanOoJiee MOJIHYIO 3alIUTy UHTEPECOB TpakJiaH U opranuzauuii. OaHoN U3 nenen
¥ 337a4 SBJSETCS BEIEHUE Jejla B Cy/A€ W OKa3aHUE KBaTH(PHUIMPOBAHHON
IOpUINYeCcKo momoru. AABokar o0janaeT npodeccuoHalIbHON MOJATOTOBKOW U
ONBITOM OKa3aHUsl KBaIU(ULUHUPOBAHHOW HOPUIMYECKOW MOMOIIM YyYaCTHUKAM

rpaXxXaaHCKOTIo Ipouccca.



Takum o00pazom, camMbiM BaXHBIM U AaKTHBHBIM CYOBEKTOM CyAEOHOTO
MPEACTAaBUTENBCTBA SBJISICTCS aJBOKAT (3aIIMTHHUK), KOTOPHIH M OKa3bIBAET
KBaJIU(DUIIMPOBAHHYIO MPABOBYIO TTOMOIIL U IOPUINYECKUE YCIIYTH.

BricTpauBanne  rpamMOTHOW  3amWThl, COOMpPaHWE  HEOOXOIUMBIX
JIOKa3aTeIbCTB B LEJISIX TOATBEPKACHUS CBOSH IIPaBOThI MOXET CTaTh
HETOCUJILHOM 3a/aueil NIl mpocToro oObiBaress. BoT moueMy MMEHHO Ha 3TOM
JTame eMy ObIBaeT HEO0OXOaMMa TOMOINs KBaTU(UIIMPOBAHHOTO 3alUTHUKA —
IOpHUCTa, 8 UMEHHO a/IBOKATa.

Cormacao cr. 51 TTIK P® [5] cyn BmpaBe HazHA4uTh CyneOHOTO
MPEACTaBUTENSI B JIMIE aaBOKaTa. VIMEHHO aaBOKaThl WMEIOT JOMHHHPYIOIIEE
MOJIOKEHUE MEXIy MPEACTaBUTEISIMU B Jielax IO 3alllduTe IMpaB, CBOOOI U
OXpaHsAEMbIX 3aKOHOM HHTEPECOB (M3MUCCKUX U FOPUINICCKUX JIUII B CY/C.

Onnako ®enepanpublit 3akoH oT 31 Masg 2002 1. N 63-D3 «O06 agBoKaTcKoit
nesTeapHOCTH U anBokarype B Poccuiickoit ®denepanuu» (nanee — 3akoH 00
anBokarype) [35] BkimtoyaeT B ceOS HECKOJIBKO OTPAHHYCHHM, B CBSA3H C KOTOPBIMH
aJIBOKATy 3ampeliaeTcss UCMOMHATh QYHKIMK CyAeOHOro mpencraBuresis. B uncio
ATUX OTPAaHUYEHUN BXOMAT CITyda, KOT/1a aJBOKAT:

- HMEET CaMOCTOSITeNIbHBI HMHTEpeC MO0 TMpeAMETy COTJIAIEHUs C
JIOBEPUTENIEM, OTJIMYHBIN OT MHTEpECa JTAHHOTO JINIIA;

- y4acTBOBaJ B JIeJIe B KAa4eCTBE CYJbU, TPETCHCKOTO CyIbH WJU apOWTpa,
MOCPETHUKA, TPOKYypopa, CJEAOBATENsA, I03HABATENs, DJKCIEepTa, CIEIHAINCTa,
NEePeBOIUNKA, SBISACTCS 1O JAHHOMY ey TOTEPIICBIIMM WM CBHJACTEIIEM, a
TaK)Ke, ©CIU OH SBIUICS OJDKHOCTHBIM JIMIIOM, B KOMIIETEHIIMA KOTOPOTO
HaXOJIMJIOCH MPUHATHE PEIICHUS B UHTEpecaxX JTaHHOTO JINIIA,

- COCTOMT B POJCTBEHHBIX WJIM CEMEHWHBIX OTHOIICHHSIX C JIOHKHOCTHBIM
JUIIOM, KOTOpOE€ TMPUHUMAJIO WM MPUHUMAET y4acTHE B PACCICIOBAHUU WIH
PacCMOTPEHUH JieNia JAHHOTO JINIIA,

- OKa3bIBaeT IOPUIUYECCKYIO IIOMOINb JOBEPHUTEIIO, HHTEPECHl KOTOPOTO

IIPOTUBOPEYAT UHTEPECAM JaHHOT'O JIULA.



B kadecTBe aJBOKaTOB B Ipa’KIAaHCKOM IPOLIECCE MOTYT BBICTYIATh JIMIIA,
MOJIyYMBILIHE B YCTAHOBJIICHHOM 3aKOHOM MOPSIAKE AaHHBIN cTaryc (cT. 2 3aKoHa
00 agBOKaType).

Cormacao crt. 50 I'TIK P® [5] cyn Ha3HagaeT ajBoKaTa B KadeCTBE
NpeACTaBUTENI B CJlydae OTCYTCTBUS MPEACTaBUTENS Yy OTBETYMKA, MECTO
KUTEIBCTBA KOTOPOTro HeusBecTHO. HecoOmropeHue naHHOTO TpeOOBaHUS MPHU
pPacCMOTpPEHMH Jiefla  CyJOMSIBISICTCS  CYIIECTBEHHOE  HapylIeHHE HOPM
poliecCyalbHOTO MpaBa U CIY>KUT OCHOBAHUEM JJI IEPECMOTpa Jea.

Cornacuo ct. 119 T'TIK P® [5] npu HeusBecTHOCTH MecTa MpeOBIBAHUS
OTBETYMKA CYJ MPHUCTYMAET K PACCMOTPEHHIO Jieja IMOCJe TOCTYIUICHUS B CYA
CBEJCHMH C MOCIIEHETO U3BECTHOIO MECTA KUTEJIbCTBA OTBETUHKA.

Cratbst 50 I'TIK P® [5] He maeT vcuepbIBArOMIETO TIEPEYHST OCHOBAHUMA TSI
Ha3HAYEHMsI CYJOM aJIBOKaTa, a COJEPKUT OTCBHUIKY K JAPYTrUM (QenepabHbIM
3akoHaM. Hampumep, B ciyuasix, IpeayCMOTPEHHBIX CT. 26 3aKoHa 00 afBOKaType
u ®OenepanbHbiM 3akoHOM OT 21.11.2011 N 324-03 «O GecrniaTHON IOpUINYECKON
nomoty B Poccuiickoit deaeparmmy» (nanee — 3akon o BIOIT) [34].

Taxxe, B coorBercTBUU ¢ 4. 2 ¢T. 304 I'TIK P® [5], neno o npuHyIuTeIIbHOM
rOCHUTAIN3ALNY TPaKJaHNHA B IICUXUATPUUECKUI CTAIlMOHAP pacCMaTpPUBAETCS C
IpECTaBUTENIEM TpaXkJIaHWHA, B OTHOUIEHHMH KOTOPOTO pEIIaeTcs BOMPOC O
npuHyautensbHoi rocnutanu3anuu. ['TIK P® He ycranaBnuBaer (pUrypbl 1aHHOTO
npencrasutend. [loaToMy, ecnu y rpakJlaHuHa HET 3aKOHHOTO JIMOO JI0TOBOPHOTO
NPEJCTaBUTEINS, CYJ JOJDKEH, peanusys monoxenue 4. 2 cr. 304 T'TIK P® [5],
ucnoip30Bath npaBuiio cr. 50 I'TIK P® [5] o HazHaueHuM B mpoliecce aJBoKara.

Konctutynuss Poccuiickon @enepanuu  3aKperuiieT  pPaBHOIPABUE
rpaXk/iaH TMepejl 3aKOHOM U CyJIOM, HEMPUKOCHOBEHHOCTh YAaCTHOW JKM3HH, MPABO
YaCTHON COOCTBEHHOCTH, T'OCYJAapCTBEHHYIO 3alIUTy IpaB U CBOOOJ, MpPaBO Ha
MOJIy4eHHE KBaTu(UIIMPOBAHHOM ropuandeckor momomu (ct.ct. 19, 23, 35, 45,
46, 48 Koncrutyiuu PO [16]).

3ammTa JaHHBIX IIEHHOCTEH, mpoBo3riameHHblx Konctutynuein P®, a

TaKK€ OKa3aHHE TaKoro pojaa KBaJU(UIIMPOBAHHONW HOPUAMYECKONW TOMOIIH
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BO3JI0’KEHO, B TOM YHUCJIE Ha aJJBOKaTa, KOTOPBIM peann3yeT cyObeKTUBHBIE MpaBa
JIOBEPUTEIIS, TPUHUMAET MEPHI K 3alIUTE €ro Mpas, CBOOO 1 HHTEPECOB.

AJBOKaTypa - 3TO CTPYKTypa IpaKIaHCKOTO O0IecTBa, MPOpEeCCHOHATBHOE
o0BbeIMHEHNE IOPUCTOB, CO3JJaHHOE Ha JOOPOBOJIBHON OCHOBE C IIENIBIO CITYKCHHS
o0mmecTBy B ¢opMe OKa3aHUS KBaTU(PHUIIMPOBAHHOW OPUAMYECKON TTOMOIIH.
AnBOKaTypa HE BXOJHUT B CHCTEMY OpPTaHOB rOCYJapCTBEHHOW BJIACTH W OPraHOB
MECTHOTO camoympasieHus [37].

AnBokaTypa  JIEWCTByeT Ha  OCHOBE  NPHUHIMWIOB  3aKOHHOCTH,
HE3aBHCUMOCTH, CaMOYIIPABJICHUS, KOPIOPATUBHOCTH, a TakXKe MPUHIIHUIA
paBHOTIPaBUs aBOKATOB.

CymiecTBoBaHHE€ MHCTUTYTa aJBOKATyphl SIBISIETCS peain3allieil mpaBa Ha
3alIUTy, T.. MpaBa CTOPOH WU TPETHUX JHI[ 3alIUIIATh B CyJ€ HX IpaBa U
3aKOHHBIE UHTEpeCchl. TeM caMbIM aJIBOKaTypa, COAEHCTBYS B OKa3aHUM MOMOIIU
rpakJgaHaM Y OPUIUYECKUM JIMIaM, CIOCOOCTBYET OCYILECTBICHUIO
MPABOCYIHS MO0 TPAXKIAHCKUM JeliaM.

VYyuthiBasi BOCTpeOOBAHHOCTh aJBOKATYphl B HACTOAIIEE BPEMsl, a TakKKe
CYIIECTBYIOIINE KOHOMHUYECKHE, TTOJUTHUECKUE M COIMAIbHBIC PEajiH, MOXKHO
BBIJICJIUTh COLIMAJIbHOE, IMOJMTUYECKOE U IPABOBOE 3HAYCHHE aJBOKATYphl B
Ipa)X1aHCKOM IIpOLIECCe.

CommanbHOe 3HAYCHHE aIBOKATYPHI BBIPAKEHO B TOM, YTO OHO BBICTYIAET
KaKk (hakTOp pealbHOTO BIMSHUS (OPMUPYEMOTO TPaKIAHCKOTO OOIIeCTBa Ha
3alIUTy OJlar U LEHHOCTEW €ro YjeHOB B CIy4yasX BO3HUKHOBEHUS KOH(DIUKTOB,
OJIICIKAIIMX PACCMOTPEHHUIO U pa3pelieHuo cyaamu [32, c. 23].

[TonmuTnueckoe  3HaueHUE aJIBOKATyphbl CBSI3aHO C  TaKkuMH
XapaKTepUCTHUKAMHU TPAXKIAHCKOTO TpoIlecca, KaK €ro MPUOPUTETHI, CTaTyc
CTOPOH,  HMX  pPaBHOIpaBHE,  COCTA3ATEIBHOCTH U JHUCIO3UTHUBHOCTH
CYJONPOM3BOJACTBA, CBOOOJA JIOCTyNa K CyJAeOHOM 3alMTe MNpaB, WHTEPECOB,
UMYIIECTBA (U3UUECKHUX U IOPUIUIECKHUX JTUI] U T.1.

[IpaBoBOe 3HaueHHWE aaBOKATYPhI 3aKJIIOYACTCA M BBIpAXKaercs B

BO3MOKHOCTAX HCIIOJIB30BaAHHA IIPABOBOIO IMOTCHIOHMAIA NPCACTABUTCILCTBA B
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[eNIX peann3anuil CyObeKTUBHBIX MPOILECCYAThHBIX MPaB, 3aIIUTBI U OXPAHBI
WHTEPECOB, HMYINECTBA, WHBIX IIEHHOCTEM ¥ OJar B  TPaXIaHCKOM
CYIOTIPOM3BOJICTBE. 3/1eCh MMEETCS B BHUAY 3HAUYCHHE TPEACTABUTEIHCTBA KaK
KOMITJIEKCHOM TapaHTHH CTOPOH, TPEThUX JIMI[ B TPaKIaHCKOM MpoIecce. ITO
Ka4eCTBO MPEACTABUTEILCTBA OXBATHIBACT PA3IMYHBIC SJICMEHTHI, & TOTOMY UMEET
ocoboe ropuanYeckoe 3HaueHue. M Tpexae Bcero B TEX clydasx, Korna
MIPEICTAaBUTEIHLCTBO OCYIIECTBIISET KBATH(PUITMPOBAHHBIA CTICIIHAINCT, HAPUMEP
aJIBOKar.

VIMeHHO aIBOKaT MMEET PealbHYI0 BO3MOXKHOCThH Pa3bSICHUTH YEIOBEKY U
TPpOKJIAHUHY MX TPAaBO OOpAaTUTHCSA B Cy[A 3a 3aIUTOH HHTEPECOB, UMYIIECTBA,
BO3MEIIIEHUEM MTPUYUHEHHOTO Bpeaa U T.J. 3aTéM OH MOXKET COCTaBUTh MCKOBOE
3asBJICHUE, COOpaTh W TPEACTABUTh B CyI HEOOXOAMMBIE I0Ka3aTEIbCTBA,
JEHUCTBYSI B MHTEpEcax JOBEPUTENSE HA CTaJWM TOATOTOBKU Jiefla K CyleOHOMY
pa3OupaTeabCTBY U B XOJI€ PACCMOTPEHHUS U pa3pelieHus Jiefia Mo CYIIEeCTBY B CyJIe
nepBoi nHcTaHIuu. [Ipodeccrnonanu3m U cTaTyc aJBOKaTa-MPEICTABUTEIST MOTYT
ChITPaTh BAXKHYIO POJIb B 3aKJIIOYEHUU MHPOBOTO COIJIAllICHUs CTOpoH. Ecnu xe
Cyl HE COTJIacUTCS C TpeOOBaHWUSMH U JOBOJAMH TMPEACTABUTEIS WA
YAOBIIETBOPUT UX YACTUYHO, aJIBOKAT BIIpaBe 00KaJIOBaTh CyAeOHOE pellIeHHE B
aTICIIIIIUOHHOM, KacCAallMOHHOM TIOPSAKE, MPUHUMAs TEM CaMbIM MEpBI IS
BOCCTAHOBJICHUS HApPYIICHHBIX IPaB W HMHTEPECOB CTOPOHBI, IPEICTABUTEIIEM
KOTOpO#i oH siBisercs[18, ¢.75].

[Topsimok  OCyIIECTBIEHUS AABOKATCKOW JIESITCIIBHOCTH  PETYJIHUPYETCs
HOPMATHUBHBIMH ITPABOBBIMU aKTaMH, B TOM YHCJIE:

-denepanbapiM 3ak0HOM OT 31 Mas 2002 r. N 63-®3 «O06 agBokaTckoi
JeSITETLHOCTH U aiBoKaType B Poccuiickoit ®enepanun» [36];

-ITocranoBnenuem IlpaButensctBa PD ot 19 centsops 2003 r. N 584 «O6
yrBepxacHuH [loJIO)KeHHST O BEIACHWM peecTpa aJBOKATOB HHOCTPAHHBIX
roCyJapCTB, OCYIIECCTBIISIONINX aJBOKATCKYIO JCATEIBHOCTh Ha TEPPUTOPUHN

Poccuiickoit @eneparum» [26];
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-coBMecTHbIM [Ipukazom Muntocta Poccun N 174, Munduna Poccun N
1221 ot 05.09.2012r. «O0 yTBepkaeHUHM MOpsSAKAa pacyeTa BO3HATrPaKICHUS
a/IBOKaTa, y4aCTBYIOILETO B KaUE€CTBE 3AIUTHUKA B YTOJOBHOM CYIOIPOU3BOJCTBE
110 HAa3HAYECHHWIO OPraHOB JO3HAHUS, OPIaHOB MPEABAPUTEIBHOIO CIEICTBUS WU
Cy/ia, B 3aBUCUMOCTH OT CIIOKHOCTH YTOJIOBHOTO Jieniay [27];

u JIp.

AnBokaTypa, OyAydH COCTaBHOM 4acThIO TPakIaHCKOTO 00IIecTBa, o0nanas
OTHOCHUTEJIbHOM aBTOHOMHEH OT TOCCTPYKTYp, HCHCTBYET, TEM HE MEHee, B
CTPOIOM COOTBETCTBHUH C pa3padOTaHHBIMU B OTHOIIEHHH HEE TOCYIAPCTBEHHBIMU
HOPMATHUBHBIMHU TPABOBBIMU aKTaMH, PETVIAMEHTHUPYIOIIMMH BCE OCHOBHBIE
OpraHM3allMOHHBIE U UHBIE BONPOCHI €€ (PYHKIIMOHUPOBAHUS.

Kpome Toro, wieHbl agBOKAaTCKOrO COOOIIECTBA OKa3bIBAIOT JIMIIb
YCTaHOBJIEHHbBIE TOCYJJapCTBOM BUBI YCIYT:

- B YCTHOM WU NHUCBMEHHOH (hopMe Nal0T KOHCYJIbTALMU U CIPABKHU IIO
IIPaBOBBIM BOIIPOCAM;

- COCTAaBJISAIOT 3asIBJICHHUS, KaJI00bI, X0aTaiicTBa U Apyrue JOKYMEHTHI,;

- IPEACTABJISIIOT UHTEPECHI JOBEPUTENISI B KAUECTBE MPEJACTABUTENS B CyAaX;

- MPEACTaBISIOT HUHTEPEChl JOBEPUTENs] B OpraHax rocyJapCTBEHHOM
BJIACTH, MECTHOI'O CaMOYIPABJIEHUS, OOIIECTBEHHbIX OOBEAMHEHUSX M HHBIX
OpraHu3alHsIX.

['ocynapcTBO KOHTPOJMPYET JEATENbHOCTh aJBOKATOB U OKa3bIBa€T UM
HEOOXOJIMMOE COJICUCTBUE, YeM OO0ECIEeYMBAIOTCA TapaHTHUU WX HE3aBUCUMOCTH,
ocyllecTBiIsieTcs (PMHAHCUPOBAHUE JEATENbHOCTH TEX aJBOKATOB, KOTOpHIE
IPEIOCTABISAIOT OPUAWYECKYIO TOMOIb TIpakJaHaM OeCIUIaTHO B CIIy4asX,
MPEAYCMOTPEHHBIX 3aKOHOJATENbCTBOM; MIPU HEOOXOAUMOCTH aJBOKATCKUM
00pa30BaHMSIM BBIJCIISIOTCS CIYKEOHbIE TOMELICHHS U CPEICTBA CBA3H.

Takx, nmpuHuMn myOJIMYHOCTH, OCHOBAHHBIM Ha TMepefade ToCyAapCTBOM
MOJIHOMOYMA 0 OCYIIECTBICHHIO CBOMX (YHKUMA aJBOKAaType, HaXOIUT

OTPaKEHHE B €€ OpraHU3alluu U JesTeabHOCTH [3, . 35].
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AJZIBOKaThl B CBOEU JEATEIBHOCTH PYKOBOACTBYIOTCS KoncTurynmen PO,
dbenepalbHBIMA  KOHCTHTYIIMOHHBIMH 3aKOHAMU #  (eJepalbHBIMU 3aKOHAMH,
ykazamu lIpesunenra PO, nocranonenusimu IlpaBurensctBa PO, HCTpyKIUSIMH
Y METOAMYECKUMH peKOMeHAauusIMu MuHrocta Poccnu, Apyrux opraHoB BIacTy U
yIpaBJICHHUS.

Cornacuo cr. 72 Konctutynuun P® anBokaTypa HaxOAHWTCS B COBMECTHOM
Benenun Poccuiickoit denepanu u cyobekToB Poccuiickoit @enepanuu.

HemnocpenctBeHHblii  KOHTPOJIb 3a MpodecCHOHAIBbHOM U (DUHAHCOBOM
JESATEIPHOCTBIO aJIBOKATOB, OCYIIECTBIISIIOT TOCYJAapCTBEHHBIE OpraHbl BIIACTH,
Takue Kak MuHioctPoccum m ero TepputopuanbHble opraHbl, denepanpHas
HajoroBasi cinyxk0a P®, a Taxke HerocymapcTBeHHbIe, Takue kak denepanbHas
nanara aaBokatoB Poccuiickon denepanuu.

Musntroct Poccun peructpupyer BHOBb CO34aBaE€MbI€ KOJUIETHH, UX YCTaBBblI,
BBIJIACT JIMLICH3UMU Ha IPABO 3aHUMATHCS aJBOKATCKOM JE€SATEIBHOCTBIO, TO €CTh OT
nMmeHn Pocculickonn @enepanui  MPUHUMAET PEIICHUE O TOCYJapCTBEHHOU
peructpauuu. [Ipu 3ToM oTkaz3 Muniocta Poccun B peructpanuu MOXeET OBITh
00anoBaHo B Cy1eOHOM NOPSJIKE.

Takum 00pa3om, U3 BCETrO BHIMIEH3I0KEHHOTO MOKHO CJIENaTh CIEIYIOIIHE
BBIBO/IbI.

Bo-nepBhixX, Ha CEroAHSANIHUN JEHb 3alluTa MpaB W CBOOOJ 4EJIOBEKa U
rpaKJIaHUHA SIBJIAETCS NPUOPUTETHBIM HampaBiieHuemM B P®, u angBokatypa,
ABJISISICH YHUKAQJIBHBIM WHCTUTYTOM, CTOMT KaK pa3 Ha CTPa)Xe OXpaHbl JAHHBIX
npaB U CBOOO/I.

HeobxoaumocTh 3TOr0 WHCTUTYTa OOYCIIOBJIEHAa TEM, YTO KaKIOMY
rpaXJaHUHY MPEIOCTABICHA BO3MOYKHOCThH 3alMIIATh CBOM IMpaBa U 3aKOHHBIC
MHTEPECHI B CYJE, OJHAKO HE KaXIbId CMOXET CaMOCTOSITEIbHO U HOPUIUYECKU
IPaMOTHO OCYUIECTBJISITH 3TO MPaBO. B 4YMCIIO 3THUX rpa)XkgaH BXOIAT HE TOJIBKO
HEJICeCIIOCOOHBIE, OrPAaHWYEHHO JI€ECHOCOOHbIE, HO W JIIOJU, KOTOpbIE HE

pa30uparoTcs B OPUIMYECKUX aCMIEKTax Cy/e0HOTo mporecca.
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NHCcTUTYTY aIBOKaTyphl IPUHAJICKNAT BaXKHENIIAsl POJIb B PELICHUH 3a1a4u
o0OecriedyeHrs OXpaHbl 3aKOHHBIX MHTEPECOB CYOBEKTOB MPABOBBIX OTHOIICHUU.
Benp nmpaBo MMeTh IO A€y NPEICTABUTENS - aJBOKATA - COCTABISAET BaXKHBIN
AJIEMEHT TMpaBa TpakJaH Ha TMOJy4YeHHE KBaTU(UIIUPOBAHHON IOPUANUECKON
ITOMOIIY.

Takum o00pa3zoMm, camMblM BaXHBIM U AKTHUBHBIM CYOBEKTOM CyAEOHOTO
IPEICTABUTENIBCTBA SIBJIAETCS AJBOKAT (3alMTHHK), KOTOPBIA M OKa3bIBAET
KBAJIM()MLIMPOBAHHYIO IOPUINYECKYIO TTOMOILIb.

Bo-Bropeix, mpaBoBoM crtaryc aaBokara npomucan B [TIK wu
COOTBETCTBYIOIIUX 3aKOHAX, KOTOPBIE OTPaXKalOT €ro mpasa 1 00s:3aHHOCTU. Kpyr
npaB M OOsA3aHHOCTEM a/JBOKaTa 3aBUCUT OT CTaTyca JOBepuUTeds (MCTEL WM
OTBETYMK) U OT BO3JIOKEHHBIX IPAB U OOSI3aHHOCTEH, BBIAAHHBIX JOBEPUTEIIEM B

JOBCPCHHOCTH.

1.2 OcHoBaHusl y4acTHs 3alIMTHUKA B CYJ1e0HOM 3aceqaHuun

AJnBoKaTCKas JEATCNIBHOCTh OCYIICCTBISETCS HAa OCHOBE COIJIAIICHHS
MEXAy aIBOKAaTOM M JOBepHUTeleM. AJIBOKAT BBICTYIIAeT B KaudeCTBE
OpEACTABUTEISA JTOBEPUTEAS — (PU3NYECKOTrO WM HOPUIAYSCKOro JIHIla B
IPaXIAHCKOM CYAOIPOM3BOCTBE HA OCHOBAHUHU I'PakIaHCKO-TIPABOBOTO JIOTOBOPA
Ha OKa3aHHe IOPHIUYECKON MOMOIIK CaMOMY JOBEPHUTENIO MIIM Ha3HAYCHHOMY MM
JIMILY.

AZIBOKaT, BBICTymas B KauyeCTBE IMPEACTABUTEIISA, BIPaBE NPEACTABIATH
HUHTEPEChl CBOETO KJIMEHTAa B CY/Aax, BO BCEX IOCYIApCTBEHHBIX U OOIIECTBEHHBIX
OpraHu3aIsIX, KaK MPaBUIIO, B Pa3IMYHBIX TPABOOXPAHUTEIILHBIX OpraHax.

Cornacho 4. 5 ct. 53 I'TIK P® [5] npaBo afgBokaTa Ha BBICTYIUICHHE B CY/C B
Ka4yeCcTBe PeICTaBUTEIS yIOCTOBEPSIETCS OpAepoM, BbITAHHBIM
COOTBETCTBYIOIIIUM aJIBOKATCKUM oOpa3oBanueM. dopma opaepa yTBEp:KIaeTCst
dbenepaabHbBIM OpraHoM OCTUIIMH (11. 2 ¢T. 6 3akoHa 00 ajiBokaType). B HacTosee
BpeMs JeicTByeT dopma opaepa, yrBepxaeHHas Munioctom Poccuu[7]. Opuep
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JOJDKEH OBITh TOJNUCAaH PYKOBOAWTENIEM aJBOKATCKOro oOpa3oBaHus (€ro
¢unnana), B TOM YUCIIe YIPABISIOUIMM MAPTHEPOM aJIBOKaTCKOTO OIOpO.

C MOMeHTa TnpeabsSBICHUS OpAEpa CyIbe, B IPOU3BOJCTBE KOTOPOTO
HaXOJUTCS IPaXXIAHCKOE JeJI0 (TOYHEe, ¢ MOMEHTA €ro JOIyCcKa JaHHBIM JIMLIOM K
y4acTUIO B TIpoliecce), aJBOKAT MPHOOpETaeT MpPOLECCyalbHBIA CTaTycC
MPEACTABIIEMOr0, U C 3TOTO0 MOMEHTa Yy HEro BO3HHMKAIOT OCOObIE IMPaBOBbHIE
BO3MOKHOCTH - MOJIHOMOYHS. [IeCTBUTENBHOE KE 3HAYEHHUE OpJepa COCTOUT B
TOM, 4YTO OH [OATBEPXKAAET IIPaBO aJBOKaTa HA Yy4YacTHE B KadyeCTBE
IIPEACTABUTEISI B IPOLIECCE IO KOHKPETHOMY €Iy, O YEM M TOBOPUTCS B 4. 5 CT.
53 I'TIK P® [5].

JIJist coBepIIeHUsI TaK HA3bIBAEMBIX PACTIOPSAUTEIBHBIX JIEUCTBUM (IeHCTBUN
10 PACTIOPSKEHUIO MPENYCMOTPEHHBIMU 3aKOHOM MPOLIECCYAIBHBIMU CPEICTBAMU
3alUThl, B YAaCTHOCTH, WCKOM) aJBOKAaT-NPEACTABUTENb JOJKEH HUMETh
JIOBEPEHHOCTh C YyKAa3aHMEM B HEM Ha COOTBETCTBYIOLIME CIIEI[UAJIbHBIC
nojHoMmouusi. JIOBEpeHHOCTH, BbIJJaBa€Mbl€ aJBOKATYy TpaKJaHaMH, MOTYT OBITh
yIOCTOBEPEHBI B HOTAPUATLHOM TMOPSAKE (YTO Yalle BCEro U UMEET MECTO), JIMOO
OpraHU3alMsIMH, aJIMUHUCTpalMeld HEKOTOPBIX YUPEKICHUM U JOJIKHOCTHBIMU
JUIaMU, Ha3BaHHbIMH B 4. 2 cT1. 53 TITIK PO (mpumeHuTenbHO K
MIPEACTaBUTENbCTBY, OCYIIECTBISIEMOMY aJBOKaTaMH, Hampumep, oOIecTBa ¢
OTpaHMYEHHOM OTBETCTBEHHOCTHIO, aJMUHUCTpALIMEl MecTa JMIIEHUS CBOOOJBI,
€CJIM JIUIIO0 HAXOJAUTCS B TAKOM YUPEIKICHUN).

JIOBEpEHHOCTh OT MWMEHHM OpraHu3aliy BbIJACTCA 32 IOANUCBIO €€
PYKOBOIMTENS WM HWHOIO YIIOJTHOMOYEHHOIO Ha JTO €€ YYPEAUTEIbHBIMU
JOKYMEHTaMH JIMIIA, CKPEIUICHHAs TeuaThio 3ToM opranusaimu (4. 3 cr. 53 I'TIK
P® [5]).

[TomHOMOUMST B Tpa)XJaHCKOM TMPOLIECCE aJBOKATa, JEUCTBYIOLIETO Kak
MPEACTaBUTEINSI, TPEACTABISIOT COOOW MPaBOBbIE BO3MOXKHOCTH COBEPIICHUS
npolieccyanbHbIX JEHCTBUN, KaK MPAaBUIIO, HE OT CBOEr0 COOCTBEHHOTrO UMEHH, a
OT UMEHHU JPYroro JIWIa;, MOJHOMOYHS TMPOU3BOAHBI OT CYOBEKTHBHBIX TIPaB;

BO3HHUKHOBCHUEC U H&HBHGIZHICG CymCCTBOBAHUC MOJIHOMOYH M Yy aABOKaTa, KakK
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MPEACTABUTEINS, 110 O0IIEMy TIPABUILY 3aBUCAT OT BOJIM MPECTABISIEMOTO JUIA U
€ro MpoUECCyaIbHOIO MOJ0KEHUS.

AJIBOKAT, y4acTBYs B IPaXXJIaHCKOM IPOLECCE BIPABE:

1) cobupath cBeeHUsA, HEOOXOAUMBIE ISl OKa3aHUs IOPUAUYECKON MOMOIIIH,
B TOM YHCJI€ 3allpalluBaTh CIPaBKH, XAPAKTEPUCTUKU U HHBIE JTOKYMEHTBI OT
OpraHOB rOCYJIapCTBEHHOM BJIACTH, OPTaHOB MECTHOTO CaMOYIPABJIECHHUS, a TAKKE
OOIIECTBEHHBIX 00BETMHEHUI W UHBIX OpPTaHU3aIii.

2) ompammMBaTh C HMX COTJACUsl JHI[, MNPEANOJOXKHUTEIBHO BJIaJCIOIINX
uHpopmaruert, OTHOCSIIEHWCS K ey, 10 KOTOpOMY aJBOKAaT OKa3bIBaeT
IOpUJIMYECKYIO TIOMOIITb;

3) cobupaTh ¥ NPEACTABIATh MPEIAMETHI U JOKYMEHTBI, KOTOPHIE MOTYT OBITh
NpU3HAHbl BEIIECTBEHHBIMU W HHBIMH  JOKa3aTeJIbCTBAMH, B TMOPSAKE,
YCTaHOBJIEHHOM 3aKOHOAaTesbcTBOM Poccuiickon denepannu;

4) mnpuBiekaTh Ha JOTOBOPHOW OCHOBE CIECLIHUAIUCTOB JUIsl Pa3bsiCHEHUS
BOIIPOCOB, CBSI3aHHBIX C OKa3aHUEM FOPUANYECKON TOMOIIIH;

5) 6ecnpensITCTBEHHO BCTPEUYATHCS CO CBOMM JIOBEPUTEIIEM HACIUHE.

6) ¢dukcupoBarh (B TOM 4YHCIEC C TIOMOIIBIO TEXHUYECKUX CPEJIICTB)
uH(pOpMAIUIO, COJEPXKAIIYIOCS B MaTepuaiax Jena, Mo KOTOpOMY aJBOKaT
OKa3bIBa€T HOPHUAUYECKYIO TIOMOIIb, COOMOMast TPU ITOM TOCYIAapCTBEHHYIO H
HMHYIO OXPaHsEeMYI0 3aKOHOM TaifHy;

7) coBepliaTh WHBIC JEWUCTBHs, HE NPOTHUBOpEYAIME 3aKOHOJIATEIHCTBY
Poccuiickon @enepanumu.

Takum oOpa3oMm, aJBOKaT 3HAKOMUTCS C MaTepuajiamu jJena, JejaeT
BBIIIUCKA W3 HEro, CHUMAaeT KOMHM, 3asBJSIET OTBOJbI, MPEACTABISET
JI0Ka3aTeIbCTBA, 3a4acT BONPOCHI JAPYIMM JIMIAM, YYacCTBYIOIIMM B JIEIE,
CBUJIETEJISIM, SKCIIEPTaM U CIEIUAIUCTaM U JPYyTue MpoueccyaibHbIe JEHCTBUS.

AHalN3 JIEUCTBYIOLIETO 3aKOHOJATEIhCTBA MMOKA3bIBACT CIEAYIONIEE: TJiaBa
2 3akona 00 aaBokatype [36] Hocut Ha3BaHue «IIpaBa U 00S3aHHOCTH aJBOKATAY,
a crT. 6, mpeaycMarpuBarolllas IE€pEeYeHb MpaB aJBOKATa, HOCHUT Ha3BaHUE

«ITomroMOuUns aZaBoKaray, OIHAKO B TCKCTC CTaTbu NEPECUNCIIAIOTCA
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CyOBEKTHBHBIC TpaBa, T.€. MPABOMOYHMS aJBOKAaTa, a 3aKOHOJATEIh YIMOTPeOseT
BBIp@XEHHUE: «aJBoKaT Bmpase». Ilpu stom, B cT. 6 3akoHa 00 amBOKatype
MPUBOMASTCS TOJOXKEHHUS, PETIaMEHTUPYIOIIUE HE TOJbKO CYOBEKTHBHBIC IpaBa
anaBokara (4.3), HO W TMOJIOKEHUS, YCTAHABJIMBAIOIINE €ro 0053aHHOCTHU (B 4acTH
TOTO, YTO OH JieNlaTh HE BIpaBe, - 4.4), MOPSAOK yIOCTOBEpEeHHs MpaB (4.2) u
BOIIPOCHI, CBSI3aHHBIE C OMPEIETICHUEM UX 00beMa MPUMEHUTENIBHO K KOHKPETHBIM
BUJIaM IOPUCIUKIITMOHHBIX MPOU3BOACTB (4.1).

AnBokataMm pekoMeHayeTcsi (popMUpOBaTh aJABOKATCKOE MPOU3BOACTBO IO
rpaXJIaHCKUM JieJlaM C MOMEHTa TMPUHATUS TOPYYEHHs] Ha NPEACTaBICHUE
UHTEpPECOB JoBepuTesss B cyne. OgHaKo C ydyeToM TOro, 4YTO ONpEeJeTeHUue
MPaBOBOM TO3UIIMU IO JIETy aJBOKATOM HAYMHAETCS C OOpAIlEHUS JTOBEPUTEIS
(rpaXmaHWHA, MPEACTABUTENS  IOPUAMYECKOro  JIMIA) 32  IOpUJINYECKON
KOHCYJIbTallu€il, B MPOU3BOJCTBE JOJKHBI HAWUTH OTPa)KEHUE BCE MEPETOBOPHI U
BCTPEYH aJBOKATa C JIOBEPUTEJIEM, BKIIIOUask BCTPEUy MPHU NMEPBUYHOM OOpaIlleHUN
JIOBEPUTEIIS K aJIBOKATY.

[Ipy nOpUHATUM TOpPYYEHHS MO TPaXIAHCKOMY eIy aJBOKATYy CIIEIyeT
MPOBECTU MPEABAPUTEIBHBIN aHAIN3 MOXKETAHUM JOBEPUTENST HA COOTBETCTBUE UX
TpeOOBAHMSIM JICHCTBYIOIIETO 3aKOHOJATENIbCTBA M MO PE3ysbTaTaM BCTPEUHU U
O3HAKOMJIEHUSI C MPEJOCTABICHHBIMH JOBEPUTEIEM MaTepualaMu MPEaSIOKUTh
JIOBEPUTEITIO MPABOBYIO MO3ULIMIO MO AEINY, a TAKXKE MPEAYNPEAUTh TOBEPUTENS O
MpEANoIaraeéMbIX PUCKAX MPHU JadbHEUIIEM IBU)KEHUU Jea.

B anBokaTCKOM MPOU3BOJACTBE PEKOMEHIYETCS UMETh KOMHH COCTaBJICHHBIX
aJIBOKAaTOM MHUCHMEHHBIX JIOKYMEHTOB (3allpOCOB, XOJaTalCTB, MCKOB, OT3BIBOB,
BO3paXEHUH Ha UCKOBBIE TPEOOBAHMS U TIp.), @ TAK)KE KOMUHU MOJYUYEHHBIX HA HUX
OTBETOB.

[Ipy HEBO3MOXHOCTHM HEMOCPEACTBEHHOTO MPUCYTCTBUSl JOBEPUTENS B
CyIeOHBIX 3aceaHusX OOS3aHHOCTH MPENOCTABICHUS TOJTMHHBIX JOKYMEHTOB
Py PacCCMOTPEHUHU Jiejla BO3jaraercd Ha aJBokaTta. B CBs3uW ¢ ATUM aJBOKaTy
PEKOMEHTyeTCsI TIOJy4aTh y JOBEPUTENS TIOJIMHHBIE JOKYMEHTHI Ha HE00X0IMMOe

BpEMs M XPaHUTb HX B AABOKATCKOM IIPOM3BOJCTBE (HOCKOHBKy aIBOKATCKOC
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MIPOU3BOJICTBO OOECTICUMBACT COXPAHEHHWE aJIBOKATCKOW TaiHBI), a KoTraa
HaJJOOHOCTh B MOJIMHHBIX JJOKYMEHTAaX OTHAJAEeT, BO3BpAIaTh UX JIOBEPUTEIIIO.

Hannexamee ucnosHeHUWE aJBOKATOM MPHUHATOTO MOPYYEHUS HA BEICHUE
Jiena B CyJie MpearnoiaraeT He TOJIbKO 0(OPMIIEHHE MPOLECCyaIbHBIX TOKYMEHTOB
(MCKOBBIX 3asIBJICHHM, aneUISIIIMOHHBIX WM KAaCCAllMOHHBIX Kallod Ha cyneOHbIe
aKTbhl, OT3bIBOB M BO3PAYXKEHUI, 3asBJICHUI U X0JIaTaliCTB, UHBIX MPEITYCMOTPEHHBIX
TPOKIAHCKUM W apOWTPaXHBIM  TPOIECCYATbHBIM  3aKOHOJATEIHCTBOM
JIOKYMEHTOB), HO W TIOCTOSHHOE Yy4YacTHE aJIBOKaTa B Tpolecce CyaeOHOro
pa3oupatenbcTBa [10, ¢. 26].

Urtak, MOXKHO cenaTh CIEIYIOINN BBIBOJ, CaM MPABOBOM CTATyC aJBOKaTa
B TPaXIAaHCKOM CYJOINPOU3BOACTBE 3akperiéH He Tojibko B I'TIK P® [5], Ho B
COOTBETCTBYIOIIMX 3aKOHAX, B KOTOPHIX OMUCHIBAIOTCS €T0 MpaBa U 00A3aHHOCTH B
1IEJI0M, U B TOM YHCIIE B 3aJie Cy/1IeOHOTO 3aceJaHusl.

Cam Kkpyr ero mpaB U OOS3aHHOCTEH HANpPAMYIO 3aBUCUT OT BOJU U
MIPOLIECCYATBHOTO MOJ0KEHUS MPEACTABIIEMON CTOPOHBI, KOTOPOE BBIPAXKAETCS B
JIOBEPEHHOCTH.

I'maBHOW (yHKIMEN 3allUTHUKA B TPa)KJaHCKOM Ipoliecce, Oe3yClOBHO,
apisiercss (pyHkiusa 3amuThl. Ero mnpenHasHayeHHe COCTOMT B TOM, YTOOBI
n30paTh MPaBUIIbHBIE CPEJCTBA U CHOCOOBI 3alUTHl KiaueHTa. JlanHas QyHKIus
TaKXke SBISETCS HEOOXOIUMBIM CPEACTBOM peaM3allMd TaKOro Ba)KHOTO
NPUHIMIA TPaXIAHCKOTO CYIOMPOU3BOACTBA, KaK COCTA3aTEIbHOCTh. TeM
CaMbIM, YKpEIUIEHHE COCTS3aTeNIbHbIX Haual B TPaXKIaHCKOM Ipouecce
npeanonaraet camo 3(G(PeKTUBHOE yyacTHE 3allUTHUKA B TPaKIaHCKOM

CYJIOTIPOM3BOJICTBE.
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I'maBa 2 (Oco0eHHOCTH eITEJIbHOCTH 3AalIMTHUKA B TIPAKIAHCKOM

npoiecce

2.1 3aUTHUK KAK OCHOBHOH Cy0BbeKT, OKa3bIBAKIIMN HOPUIANYECKHE

YCJIYTd M IPABOBYIO NOMOIIb MO IPAKIAHCKHM JlejIaM

B cr. 48 Koncturyunu PO kaxaoMy rapaHTHpPOBAHO MPABO HA MOIYYECHHE
KBTM(PUITUPOBAHHON IOPUIUYECKOM MTOMOIIIH. KBamudunupoBanHas
IOpUINYECKasl TIOMOIIb - 3TO MPaBOBasi TOMOIIb, OCYIIECTBIsIEMast CTICITHATbHBIM
CyOBEKTOM, TMOATBEPAMBIINM CBOW 3HAHWS W YMEHHS B O3TOH 00JIacTH, YTO
MO3BOJISIET C OOJIBIION A0JIEH BEPOSITHOCTH TapaHTUPOBATh €€ KaYEeCTBEHHOCTb.

Cutyanusi OCJIOXHSIETCSI TEM, YTO Ha CEroAHAIIHUN JeHb B Poccum
OTCYTCTBYET Kakou-nmu00 dS(PQPeKTuBHBI MEXaHU3M KOHTPOJS  KayecTBa
OKa3bIBa€MOM IOPUANYECKON MOMOIIU, UCKIIOUYEHNE COCTABIISIET JUCIUTIIMHAPHAS
OTBETCTBEHHOCTH ajBoKaToB [19, c. 2].

B nacTosiee BpeMs 1o onpe/ieieHue «KBanuUIMpoBaHHas IOPUIAYECKAsT
MTOMOIIb» TOANAAAI0T JIWIG aJBOKATHI, HOTAPUYCHI W TIATCHTHHIC TOBEPCHHEBIC,
OJIHAKO TOJIBKO B CBSI3M C TEM, YTO 3aKOHOJATeIh HE MPEIbSBIACT KaKUX-JTHOO
KBATM(PUKAIMOHHBIX TPEOOBaHUI K UHBIM CyOBbeKTaM B c(hepe okazaHus MpaBOBOI
noMomy. B TO ke BpeMs HE HCKIIOYAeTCs, YTO 3aKOHOJATEh MOXKET BBECTH
HEKOTOpbIE TapaHTHH KaueCTBa U B OTHOIICHUU MPABOBOM IMOMOIIH, OKa3bIBAEMOM
UHBIMH CyObeKTaMu (HampuMmep, BBEICHUE JUICH3UPOBAHUS MCSITCILHOCTH II0
OKA3aHMIO TUIATHBIX MPABOBBIX YCIYyT M B KA4ECTBE OJHOTO W3 JIMIICH3MOHHBIX
YCIJIOBU - TPOBEPKH 3HAHWM PabOOTHUKOB opraHu3anuii B Gopme 0053aTeIbHOTO
TecTupoBanus) [38, c. 150].

KBanmudunupoBanHyo OPUIUYECKYI0 TOMOIIL MO 0OIeMy MpaBUiIy
aJIBOKAThl MOTYT OKa3bIBaTh I'PaKJaHaM W IOPUIUYECKUM JuiiaM. BMmecte ¢ Tem,
KaKk ClIeQyeT W3 3aKOHOJATEeNbCTBAa, HE  HUCKIIOYAeTCs  BO3MOXKHOCTH
OCYIIIECTBJICHUSI  QJIBOKATCKOW  JCSATENIBHOCTM W B  HMHTEpEcax OpraHoB

roCyJlapCTBEHHOM BJIaCTH U OpPraHOB MECTHOTO caMoympaBjieHus. Tak, B
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coorBercTBUM ¢ 1. 4 cT. 23akoHa 00 amBokatype [36] «mpeacraBuUTENsIMU...
OpPraHOB TOCYAapCTBEHHON BJIAcTH, OPraHOB MECTHOTO CaMOYIpPABIICHUS B
IPaKIAHCKOM M aJIMHUHUCTPATUBHOM CYJONPOU3BOJICTBE, CYJIONPOU3BOJCTBE IO
nenaM 00 agMUHHCTPATUBHBIX MPABOHAPYIICHUSIX MOTYT BBICTYNATh TOJBKO
aJIBOKATHI... €CJIM MHOE HE YCTAHOBJICHO (pe/iepaIbHBIM 3aKOHOMY.

Takum o00pa3oMm, aaBOKaT-3alIUTHUK SBJISETCSI OCHOBHBIM CYOBEKTOM,
OKa3bIBAIOMIMM KBATU(UIIUPOBAHHYIO IOPUAMYECKYIO MOMOIIb MO TPaXTaHCKUM
Jiesam.

Pa3HOBHUIHOCTHIO aJBOKATCKOW IOPUAMYECKON MOMOIIM MOXXHO CUHUTATh:
KOHCYJIbTAIIMH, CIIPaBKU, COBETHI; COCTABIICHUE 3asBIICHUH, >kKano00, XOJaTaucCTB,
IPOEKTOB  JIOTOBOPOB, Jp. JIOKYMEHTOB; THPEICTaBUTEIBLCTBO HHTEPECOB
JIOBEpUTENS B OpraHax TOCYJapCTBEHHOH BJIACTH, MECTHOTO CaMOYIIPaBJICHUSA,
OOIIIECTBEHHBIX O0BEIUHEHUSIX; NPEACTAaBUTEIBLCTBO HHTEPECOB JOBEPUTENS B
KOHCTUTYLMOHHOM,  TpPaXJAaHCKOM,  aIMUHUCTPAaTUBHOM U  YTOJOBHOM
CYZIOTIDOM3BOJICTBE; y4YacTHE B KayeCTBE MPEACTABUTENS B TPETEHCKOM CYIIE,
MEXIyHapOJIHOM KOMMEPUECKOM apOUTpake, MHBIX OpraHax pa3pelieHus CIIOpOB;
ydyacTHE B KadyecTBE IMPEACTABUTENS  JIOBEPUTEIS] B  HCIOJHUTEIHHOM
IIPOU3BOJICTBE.

[IpaBo Ha cyaeOHYIO 3alIUTy HE MOXET CYIIECTBOBaTh 0e3 oOecredyeHus
npaBa Ha KBAM(DUIIMPOBAHHYIO IOPUINYECKYIO TOMOIb. B cBOIO ouepenb, Takoro
poaa momolls He OylneT oOKa3aHa HYXJAoIIMMCS B HEW JuMuaMm, eciu
CBOEBPEMEHHO HE OyJIeT pa3pelieH BOompoc 00 aJeKBAaTHON OIUIaTe TPy/Aa aJBoKaTa
[13,c. 5].

ABOKaT WMEET TMpaBO Ha TIOJYyYEHHE BO3HArpaXKiaeHUs (roHopapa),
IPUYUTAIONIETOCS] €My 3a HCIONHSAEMYI0 paboTy, a Takke Ha BO3MEIICHHE
MIOHECEHHBIX UM U3EPKEK U PaCcXOJI0B.

['oHopap ompenensieTcst COTJIAIEHUEM CTOPOH M MOXET YYHUTHIBATh
yCIOBUSI, OOBEM M CIOXHOCTh PalOOTHI, MPOJOKUTEIBHOCTh BPEMCHH,
HEOOXOJMMOrO JJisi €€ BBIMOJHEHUS, ONbIT W KBaIU(UKAIMIO aJBOKaTa, CPOKH,

CTCIICHb CPOYHOCTH BBIITOJIHCHUSA pa6OTBI U HWHBIE 00CTOSATEIIHCTBA. HOpH}IOK u
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pasMep BBIILUIATHI JIOBEPUTEIEM BO3HATPAXKICHHUS aJBOKATy 3a OKa3bIBAEMYIO
IOPUIMYECKYIO0 TOMOIb JMOO yKa3aHWe Ha TO, YTO HOPHUAWYECKAs IOMOIIb
OKa3bIBACTCS JOBEPHUTE0 OecIIaTHO B cOOTBeTCTBUU ¢ 3akonoMm o BIOII[35],
SBISCTCS CYIIECTBEHHBIM YCJIOBHEM JIOTOBOpa Ha OKa3aHUC IOPHIUYECKOM
IIOMOIIU KJIHEHTY.

AIBOKaT BIOpaBe BKJIIOYATh B COTJalIcHHE 00 OKa3aHWH HOPUIHYECKOM
IIOMOIIM YCJIOBUSA, B COOTBETCTBHH C KOTOPHIMH BBIIJIATa BO3HATPAKICHHUS
CTaBUTCSA B 3aBHCHMOCTH OT OJIATONPHUATHOTO /IS JOBEPHUTENS pe3yabTara
pPacCMOTPEHHMS CIIOpPa UMYIIECTBEHHOTO XapaKTepa.

AZIBOKaT BIpaBe NPUHUMATh JECHEKHBIE CPEICTBA B OIUIATY IOPHIUYECKOM
TIOMOIIIM 10 COTJIAIICHHUIO 33 IOBEPUTEIIA OT TPETHHX JIMII (C BEIOMa TOBEPUTEIIS).
[Ipu 5TOM agBOKAT HE 00sI3aH MPOBEPSATH B3aMMOOTHOIICHHS MEXIY A0BEPHTEIEM
U IUIATEIBIIUKOM — TPETHUM JIHIIOM.

AJIBOKAT MOKET TOJYUYCHHBIH TOHOpAp MOACIUTh C IPYTMMH yU4aCTHHUKAMHU,
KOTOPBIX OH MPHUBICKAI I OKa3aHMsI FOPUINICCKON TIOMOIITH.

JICWCTBYIOIIUM ~ TPAKAAHCKAM  MPOIECCYaTbHBIM  3aKOHOIATEIbCTBOM
BONPOC  OIIaThl  TPyJa  aJBOKaTa, yYacTBYIOIIETO0 B  IPakIaHCKOM
CYZIOITPOU3BOJICTBE 110 HA3HAUCHHIO CY/1a, HE yPETyJINPOBaH.

B cuny momokenmit u. 4 cr. 1 m 4. 3 cr.11 TTIK P® [5], B ciyuae
OTCYTCTBHS HOPMBI IPOIECCYAIbHOTO TMpaBa, PEryJIUPYIOMICH OTHOIICHHUS,
BO3HHKIIIAE B XOJ€ I'PAXIAHCKOTO CYIOMPOM3BOJCTBA, a TAKXKE MPU OTCYTCTBHH
HOPM IIpaBa, PEryJIHPYIONIMX CIIOPHOE OTHOIIEHHUE, (emepaabHbIC CYIAbl OOIIei
IOPUCIUKIIMK M MHPOBBIC CYIbH NPUMEHSIOT HOPMBI IIPaBa, PETyIUPYIOIINE
CXOJIHbIC OTHOIICHHS (aHAJIOTHS 3aKOHA).

[ToCKONMBKY HOPMBI, PEryIHPYIOIIME MOPSAAOK KW pa3sMep OIUIaThl TPyaAa
aJiBOKaTa, Ha3HAYaeMOI'0 B KAauyeCTBE MPEACTABUTEISA MO TPaKIAHCKOMY JIEIy B
nopsake cr. 50 T'TIK P® [5], oTcyTCTBYIOT, BO3MOXKHO NPUMEHEHHE HOPM,
PETYIUPYIOIINX OILUIATYy TPY/Aa aJBOKaTa, HA3HAYaeMOTO 10 YTOJIOBHBIM JIEJIaM.

Cornacro cr. 50 VIIK P®[34] B ciyuae, eciiu ajgBOKaT Y4acTBYeT B

CyJ1le0HOM pa3OUpaTeNbCTBE MO HA3HAYEHUIO CyJa, PACXOJbl HA OIUIATy €ro Tpyaa
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KOMITCHCUPYIOTCS 33 CUET CPENCTB (penepanpbHOro OromKeTa.

Bo ucnonnenne panHoro nojoxenus YIIK PO IIpaButensctBom PO 4
utonist 2003 r. 6bu10 npunATo [Toctanosnenue N 400 «O pasmepe omnarsl Tpyna
a/JIBOKaTa, y4aCTBYIOIIETO B KAUE€CTBE 3alIUTHUKA B YTOJIOBHOM CYAOIPOU3BOICTBE
M0 HAa3HAYEHWIO OPTaHOB JO3HAHUS, OPTaHOB MPEABAPUTEIBLHOTO CIIEJICTBUS WM
Cyla», M. 1 KOTOpOro yCTaHaBJIMBAET IJIaBHBIM KpUTEPUU OIpeelieHUus pa3Mepa
OIJIaTHI TPY/AA aJBOKATa - CIOXKHOCTH Jena.

[Topsimok pacuera omiatel TpyJa aJBOKaTa B 3aBUCUMOCTH OT CTEIECHH
CIIO)KHOCTH JieJla periaMeHTHpPOBaH, B CBOIO OdYepelb, COBMECTHbIM [Ipukazom
Muntocta Poccun u Munduna Poccun ot 15 oxta6ps 2007 r. N 199/87un «O06
YTBEPXKJICHUM TOpSJKa pacyeTa OIUIaThl TpyJa aJBOKaTa, y4acTBYIOIIETO B
Ka4yecTBE 3alIUTHUKA B YTOJOBHOM CYJOTMPOH3BOJACTBE MO HA3HAYCHHUIO OPTaHOB
JIO3HAHUSA, OPTraHOB MPEBAPUTEIBLHOTO CIEJCTBUA WU CyJa, B 3aBUCUMOCTH OT
CJIO’)KHOCTH YTOJIOBHOTO feiiay [27].

Takum oOpazom, Tpu OMpeneieHHH pa3Mepa OIUIaThl TpyJAa aJBOKara,
YYaCTBYIOIIETO B TPaXXJIAHCKOM Jiesie B Mopsiike, mpeaycMoTpenHoM cT. 50 I'TIK
P®, yuuThiBas BBINICHA3BaHHBIE HOPMATUBHBIE TIPABOBBIE AaKThI, CJICAYET
PYKOBOJICTBOBATHCSI KPUTEPUSIMH, YCTAHOBJICHHBIMU JJISI OTUJIATHI TPyJa aJiBOKaTa,
Ha3HAYaeMOoro 10 yroJoOBHOMY jeny [24].

B Hactosimiee Bpemsi moarotosiieH npoekT [loctanosinenus IlpaBuTenbcTBa
P® «O06 yrBepxaeHun IlomokeHuss o TMOpsAKE W pa3Mepax BO3MEIICHUS
MPOIIECCYATBHBIX M3JIEPKEK, CBSI3aHHBIX C IMPOU3BOJCTBOM IO YTOJIOBHOMY JIEIY,
pacCMOTpPEHHEM TPaXKIaHCKOTO Jiella, a TaKXe BBIMOJHEHUEM TpeboBaHUM
Koncrurynnonnoro Cyna Poccuiickoit @eneparmm» [23].

3akon o BIOIT [35] oTBoauT amBokaType BeAyliee MECTO B OKa3aHHUH
OecruiatHOM opuandeckor momoru (cr.ct. 15,17,18). AnBokarypa BXOJUT Kak B
rocyaapctBeHnyto cuctemy BIOII 3a cuer rocymapcTBeHHOTO (hMHAHCHPOBAHUS,
TaK W B HerocymapcTBeHHyr cuctemy bIOII, ydacTBys B nesATEIbHOCTH
HErOCyapCTBEHHBIX IICHTPOB OKa3aHMS TaKOW TTOMOIITH.

Pe3oHHO mocTaBUTH nmoa BOIIPOC BO3MOKHOCTb M AOIMYCTHUMOCTb OKa3aHUs
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BIOIl manoumymuM TpaxkiaHaM IMOCPEICTBOM OOpallleHusi B TOCyAapCTBEHHbBIC
IOpUAMYECKrEe OIOpPO BBHUAY TOrO, YTO WIEH TAaKOro OIOpO, MMEHYIOIUN ceds u
MMEHYEMbI TOCYyIapCTBOM KaK «IPABO3ALIUTHHUKY», HUKAK HE MOXKET OKa3bIBaTh
HE3aBHCHUMYIO IOPUIUYECKYI0 TOMOIb, IOCKOJbKY (PAaKTUYECKH COCTOMT Ha
ciyk0e y rocyapcTaa.

B HayuyHOl nuTeparype pe3yJbTaTbl JAHHOTO 3KCIEPUMEHTA OLIEHUBAIOTCS
HEOJHO3HAYHO, OCOOEHHO B COMNOCTaBJIIEHHH C [OKa3aTeasiMU  OKa3aHUs
OecrlaTHOM IOPUIMYECKOM TMOMONIIM ajaBokatamu. [lo MHEHHIO psia aBTOPOB,
OKa3aHue OeCIIaTHON I0PUANYECKON MTOMOIIU TOCYIapCTBEHHBIMU OIOPO SIBISETCS
Oojee 3aTpaTHBIM M CJOKHBIM MEXaHU3MOM II0 CPaBHEHUIO C aJBOKATypOH,
3a4acTyl0 TpakJaHE HE MOryT MOIY4YUThb HEOOXOAMMYIO OECIUIaTHYIO
IOPUJIMYECKYI0 TOMOIIb, B TOM YHCJE, BCIEICTBHE CIIOXKHOCTH MNPOLEIYPHI
TIOJTYYCHUsSI CIPABOK, MOJATBEPXKIAOIINX MX MaliooOecreueHHoCTh, U T.4. [17, c.
10].

B cBfA3M ¢ WM370KEHHBIM, B IPaBOIPUMEHMTEIBHOW IPAKTHKE 3aKOHA O
BIOII BO3MOXXHO BO3HMKHOBEHHE MPOOJIEM, CBSI3aHHBIX C HESICHOCTBIO BOIIPOCA O
TOM, KaKOM KOHKPETHO BHJ  BEIMYUHBI INPONKUTOYHOTO  MHUHUMYMA,
YCTaHOBJIEHHOTO B cyObekTe PP, HE0OX0IMMO HMCIONb30BaTh B LIEISIX OTHECEHUS
rpaxkJiaH, npereHaymux Ha noiaydeHue bIOII u peaibHO HyKIarOMMXCs B HEH, K
KaTErOpuy MAJIOUMYLIUX.

[opstume guckyccum BO MHOrux cyOwbekrax PO npu npunstim
HOPMATUBHOTO aKTa, YMOPSAOYMBAIOIIETO OKa3aHUE TpakJaHaMm OeCIIaTHON
IOPUIUYECKOM MTOMOIIH, BBI3BAI IOKYMEHT, MOATBEPKIAIOIMINNA (HAKT €€ OKa3aHus.
N3 uccnenoBanHbix Hamu 20 pEervoHOB B MpeoOIaaromieM OOJBITUHCTBE ObLI
YTBEPXKJIEH akT 00 OKa3aHWW YCIAYr B paMKaX TIOCYJIapCTBEHHOM CHCTEMBbI
OecrIaTHOM IOPUINYSCKOM ITOMOIITH, TTOAMUCAHHBIN aJBOKATOM H IPaKIaHUHOM.

ConupgapHbl ¢ MHEHHEM aJJBOKATCKOTO COOOIIECTBa, YTO pacCMaTpHUBAEMBIil
3akon o BIOIT «oka3aiicsi, MSITKO TOBOPSI, «IOJIychIpor Mepoi» [17, c. 9]. OH He
ABJISIETCA MACAIBHBIM M HYXKJIAe€TCS B COBEPLICHCTBOBaHMU. Mexnay Tem B

OONBIIMHCTBE CyOBEKTOB P® HEe NpPHUHATHI PErvMOHAIbHBIE 3aKOHBI B Pa3BUTHE

24



cuctembl BIOTI.

Uto KkacaeTcsi CHUTyallMM, CJIOKHUBIIEHCS B PEruoHax, TO, HAMpuMep, B
Camapckoii obnactu cymiectByeT 3akoH Camapckoit oosactu ot 13.06.2012 No 51-
I'A «O OecriaTHON IOPUINYECKOM MOMOILN B Camapckoi
oomactu»[8].Yupasnenne Muntocta Poccun mno Camapckoit  obmactu B
cootBercTBUM C [Ipukazom Muntocta Poccun ot 03.03.2014 1. No 26 «OG0
yrBepxkieHnn [lonoxenus o0 Ynpasinennn MunucrtepcrBa roctuiuu Poccuiickoit
Odeneparuun 110 cyobekTy (cyobektam) Poccuiickoii ®denepanmun u Ilepeuns
ynpasieHuii MunucrepctBa roctuuuu Poccuiickoit @eaepaunn 1o cyObeKTam
Poccmiickoii ®enepanmm» [27] oCymIeCTBISIET CIEAYIOIIAE TIOJTHOMOYHS B
cucTemMe OecriaTHON IOPUANYECKOM MTOMOIIIH:

- TPUHUMAET MeEphl MO oOOecrneyeHur0 (PYHKIMOHUPOBAHUS U Pa3BUTHS
roCyJapCTBEHHOW CHUCTEMbl OECIUIATHON IOPUIAMYECKON MOMOIIM Ha TEPPUTOPUHU
Camapckoii 001acTH, KOOPJIUHUPYET NESITEIbHOCTh YYACTHUKOB 3TON CHUCTEMBI U
UX B3aUMOJICUCTBHUE;

- TPOBOJUT MOHUTOPHHI JESITEIBHOCTH TEPPUTOPUAIBHBIX OPraHOB
(denepaibHbIX OPraHOB HCIOJHUTENBHOW BJIACTH, OPraHOB HCIOJHHUTEIbHON
BIacTu cyobekToB Poccuiickoit ®enepanvu, TEpPUTOPUATBHBIX OPTraHOB
YIOPABJICHHUS] TOCYIAPCTBEHHBIX BHEOIOHKETHBIX (DOHIOB, OPTraHOB MECTHOTO
CaMOYIIPaBJI€HUs, TOCYJAPCTBEHHBIX HOPUAMYECKUX OIOpO, aJBOKATCKUX MaJjiaT
cyonrekToB Poccuiickoit deaepanyi 1 HErOCyAapCTBEHHBIX LIEHTPOB OecriIaTHON
IOpUIMYECKON MOMOIIHU, AEHCTBYIOMMX Ha TeppuTopun Camapckoil o0iacTu, mo
OKa3aHMIO TpakJaHaM O€CIUIaTHOM IOPHUIUYECKOM TOMOIIM U MPaBOBOMY
IIPOCBEIICHUIO HACEJICHMUS;

- obecneyrBaeT KOHTPOJb 3a COONIOACHUEM JIMIIAMH, OKa3bIBAIOIIUMHU
OecriaTHYIO IOPUIMYECKYI0 TTOMOIb Ha Tepputopun Camapckoi 00jacTv, HOPM
npoecCHOHATLHON JTHUKM W  YCTAHOBJEHHBIX TpeOOBaHWN K  KA4eCTBY
FOPUIAYECKOMN TTOMOIIIH;

- BEJET CIHCOK HEroCyJapCTBEHHBIX LEHTPOB OECIUIaTHOW IOPUAMYECKOM

IOMOUIM, CO3/IaHHBIX Ha TeppuTopun Camapckoil 00JacTH, U pa3MellaeT ero Ha
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CBOEM O(UIMAIBHOM caiiTe B HH()OPMALMOHHO-TEIEKOMMYHUKALMOHHON CETU
HNuTtepHer.

VY0JIHOMOYEHHBIM OPTaHOM HCIIOHHUTENIbHON BiacTu Camapckoil o0iacTu
B cdepe okazaHus OSCIIaTHOW IOPUIUYCCKON MOMOINH SBIIseTCS MUHUCTEPCTBO
COLIMAJIbHO-IeMorpaguieckoil 1 cemeitHoi nonuTrku Camapckoit 00acTu.

YyacTHUKaMH  TOCYJAapCTBEHHOM  CHUCTEMbl  OKa3zaHus  OecIUIaTHOM
ropundeckoit momoiu B Camapckoi 00J1acTH sIBISIFOTCSL:

- (henepanbHbIE OpraHbl UCTIOTHUTEIBHON BIACTH U MOABEIOMCTBEHHBIE UM
YUPEKACHUS;

- opradbl  HcrnonHUTENbHOW  Bmacth  Camapckod — obiacth U
IIOJIBEIOMCTBEHHBIE UM YUPEKIACHMUS;

- OpraHbl yHOpPABJIECHHS TOCYJApPCTBEHHBIX BHEOIOJKETHBIX (DOHIOB
(otnenenue Ilencuonnoro ¢gonna Poccunm nmo Camapckoil o0nacTu U OTHEIEHUE
®onpa conuanbHoro crpaxoanus Poccun no Camapckoit 06s1acTh)

- TocynapctBeHHoe ropuauyeckoe Oropo mno Camapckoil obmactu
(http://urburo63.ru/)

3akonom Camapckoii oomactu Ne 51-I'J[ ot 13.06.2012r. «O OecmiatHOM
ropuandeckoii momomu B Camapckoit obnactu» [8] ycTaHOBIEHO, YTO OpraHbI
MECTHOI'O CaMOYIIpaBJIeHUs MyHUIIMIIAbHBIX oOpa3oBanuii B Camapckoi o0acTu,
aJBOKaThl, = HOTApUYChl,  OCYILECTBIAIONIME  CBOIO  NPO(EeCcCCHOHATIBHYIO
JEeSTeNIbHOCTh Ha Tepputopun CaMapckoil 00JacTH, HAAENIAI0TCS IPaBOM y4acTHs
B IFOCYJAapCTBEHHOU cucTeMe OecruiaTHOM ropujaumyeckod nmomomu B Camapckoi
o0JacTH.

Opranbl  BJIACTH OKa3bIBAIOT TpaxkJaHaM OECIUIaTHYIO IOPUAMYECKYIO
MOMOILb B BUJI€ MPABOBOI'0 KOHCYJIBTUPOBAHMS B YCTHOM M MMCbMEHHOM (popme 1o
BOIIPOCAM, OTHOCAIIMMCA K HMX KOMIIETEHUWH, B TOPSAJIKE, YCTAHOBJICHHOM
3aKOHOJATEILCTBOM Poccuiickoit deneparuu mjis pacCMOTPEHUS] OOpaIeHUun
rpaXKaaH.

Ecnu 3TO OTAENBHO MNPEeAyCMOTPEHO 3aKOHOM, IOPUAMYECKAs ITOMOIb

OKa3bIBACTCA TI'paXaaHaM, HYXIAIOIMUMCIA B COHH&J’IBHOﬁ MNOoAACPIKKE H
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COIMAJIFHOM 3allluTe, B BHUJIC COCTABIICHHUS 3asBJIICHUM, Xalo00, XOJATalCTB H
JIpPYTUX JOKYMEHTOB TMPABOBOTO XapakTepa MW TMPEACTABISIIOT HHTEPECHI
rpaXJaHuHAa B CyJaX, TOCYAApCTBEHHBIX U MYHHUIMNAIbHBIX OpraHax,
OpraHu3aINsIX.

B r.0. TonpsaTTn OecmiiaTHyl0 OPUIAYECKYIO TOMOIIb OKa3bIBAIOT
cnermanuctel ['KY «l'ocyaapctBeHHoe topuaudeckoe Orwopo» mno Camapckoi
obnacTu. ITo fenaeTcs B psijie 0(hUCOB IO CICTYIONTUM aqpecaMm:

1) ABTo3aBojckuii p-oH, 0-p OpmxoHukuaze, 16, kad. 11;

2) llentpanbHbIii p-oH, 0-p Jlenuna, 10, xab. 4,

3) Komcomonbckuii p-oH, yi. MypsiceBa, 90, kab. 6.

Kpowme Toro, umeercst opuc I'KY T'FOB B 1. XKurynescke (yi. [Tymkuna, 3).

B cootBercTBuM ¢ 1. 3 cT. 3 3akoH 00 anBokarype [36] ¢puHaHCHpOBaHHE
JESTETLHOCTH aJJBOKATOB, OKA3bIBAIOIINX IOPUANYECKYIO MOMOIIL rpaxkaanam Pd
OecruilaTHO B clydasX, IMPEAYCMOTPEHHBIX  3aKOHOJATEIbCTBOM  PD,
OCYIIECTBIISIOT OpTaHbl TOCYIaPCTBEHHOM BIIACTH.

Takke cremyeT OTMETUTh, 4YTO OpeMs MaTepHAIbHO-TEXHHUYECKOTO W
(UHaHCOBOTO o0OecrieyeHuss  OKa3aHWUs  IOPUIUYECKOM  MOMOIIHU B
TPYJAHOAOCTYITHBIX U MaJIOHACEJICHHBIX MECTHOCTSIX B CHIIy 4. 9 cT. 25 3akoH 00
anBokatype[36] HecyT cyobekThl Poccuiickoi deneparium.

Takum o0OpazoM, IMOABOAS WUTOTH, MOXKHO CIeNaTh BBIBOABI O TOM, YTO
3aIUTHUK, KaK OCHOBHOM CyOBEKT, OKa3bIBACT IOPUANUYECCKUE YCIYTH U TIPABOBYIO
MOMOIIb 10 TPAKIAHCKUM JeIaM, HECOMHEHHO, JaHHas IOMOIb JO/DKHA OBITh
OKa3aHa KayeCTBEHHO M 3aKOHHO. Kak u mo0yro yciyry, KBaIM(pUIUPOBAHHYIO
IOPUUYECKYIO TIOMOIIh JOBEPUTENb JOHKEH OIUIaunBaTh. B HacTosiiee Bpems
uaeT mporecc pedopmupoBaHus W Ooyiee THIATEIBLHOTO 3aKOHOMATEIHLHOTO

3aKPCINICHUA JaHHOI'O B4 IIOMOIIH.

2.2 IlpoueccyasbHasi (yHKHUSA 3aIUUTHHKA B  TIPAXKIAHCKOM

Cyaonpou3BoJaACTBE
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['maBHO¥ (yHKUMEN 3alIMTHUKA B TPAXXJAAHCKOM IPOIECCE, €CTECTBEHHO,
aBrgercss (QyHkus 3ammThl. Ero mpenHasHaueHHe COCTOUT B TOM, YTOOBI
n30paTh MpaBUJIbHBIE CPEJCTBA M CHOCOOBI 3alUThl KiaueHTa. JlanHas QyHKuus
TaK)Xe SBIAETCS HEOOXOAUMBIM CpPEACTBOM pEaIM3alUd TAKOTO Ba)XHOTO
IPUHLHUIIA TPAXKIAHCKOTO CYJONPOU3BOACTBA, KAaK COCTSA3ATENBHOCTb. TeM
CaMbIM, YKPCEIUICHHE COCTS3aTEJIbHBIX Hadal B TIPAXKIAHCKOM IIpouecce
npenanonaraer camo 3((eKTUBHOE ydacTHEe 3alIMTHUKA B TPaXIaHCKOM
CyIOIIPOU3BO/ICTBE.

HecomuenHo, afBokaTypa sIBISIETCS TApAaHTOM COOJIOJCHUS CYOBEKTUBHBIX
npaB TpaxJaH M OpraHU3alMi, Kak B TPaXKJAHCKOM, TaK M B apOUTPaKHOM
CYJIOIIPOU3BOJICTBE.

AnBokaT Bcerga JOJDKEH — BBINOJHATH CBOIO  pabOTy YECTHO U
noOpOCOBECTHO M HU B KOEM cCllyyae HE TIpeHeOdperatb HOPMaMH
3aKOHOJATeNbCTBA. Belb OT TOro, HACKOJIBKO XOPOIIO OH CJENAET CBOIO padoTy,
Oyner 3aBUCETh JAailbHeimas cyap0a ero goseputens. B arom 3akmrouaercs
npodeccuoHaIn3M KakJI0TO yBaXKarollero ce0st r(paMOTHOTO IOPUCTA.

B mepByro ouepenb, 3alIUTHUK JOJKEH XPAaHUTh aJBOKATCKYIO TallHy U
HUKOMY HE paccKa3blBaTb O TOM, YTO €MY CTaJI0 U3BECTHO B CBSI3U C OKa3aHUEM
NOMOIIM cBOeMY JoBepuTennto. OCHOBaHHAs 00s13aHHOCTh aJIBOKATa 3aKJII0YAETCS
B TOM, YTOOBI YECTHO, I00OPOCOBECTHO U Pa3yMHO OTCTaUBATh MHTEPECHI KIIMEHTA.
Takke HEOOXOOUMO CKa3zaTh O TOM, YTO 3aKOH HaJENIIeT 3alllUTHUKA IPaBOM
coOupaTh JOKa3aTeIbCTBA, KOTOPbIE MOMOIJIM Obl BBICTPOUTH XOPOIILYIO JUHUIO
3alUTHl  goBeputend. Jlig  3TOro ajaBoKaT MOXKET JenaTh 3alpochl B
rOCYJapCTBEHHBIE OPTaHbl BJIACTH M MECTHOI'O CAMOYIIpaBJIEHHs. Y aJBOKaTa
€CTh BO3MOXHOCTh COOMpPATh JI0KA3aTEIbCTBA JJIsl OCYIIECTBIACHUS 3P(HEKTUBHON
3amuThl. B COOTBETCTBUM C JaHHON HOPMOI 3aKOHA MOYKHO OBIJIO CHIENIaTh BHIBOJ
O TOM, YTO 3aIIUTHUK MPHUOOPEN IeHCTBUTEIHHO OOJBIINE MTOJTHOMOYNS U MOXKET

3aHUMAaThCSI COOPOM J1I0KA3aTeNIbCTB HApaBHE C IPYTMMHU OpraHaMH.
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3alMTHUK BIOpaBe coOMpaTh JI0Ka3aTeabCTBA IMYTEM IPOBEICHUS
JIOBEPUTENBbHOM Oecenbl ¢ JMLaMy, BIaJACIOIIMMHU KaKoi-mubo nHpopmaiueit no
neny.

Panee yxxe ObUIO OTMEYEHO, YTO aJBOKAT MMEET BO3MOXXHOCTH J€JaTh
3alpochl B TOCYJApCTBEHHBIE OPraHbl MW MECTHYK aAMUHUCTPALMIO IS
NOJIYUEHHSI PA3IMYHBIX CIOPABOK U JIOKYMEHTOB, HEOOXOAMMBIX €My JUIs
YCHEUIHOM 3allUThl HHTEPECOB KIIMEHTA. TeM He MeHee, Ha TPaKTHUKE OH HEPEJIKO
IIOJIy4aeT OTKa3 OT KOMIIETEHTHBIX OpPraHOB B IIPEJOCTAaBICHUU KOHKPETHOM
uHpopmaruu. Jas TOro, UTOOBI 3AIMUTHUKY UCTpeOOBaTh Kakue-Tudo
JOKYMEHTBl M3 OIPEJIEICHHOM OpraHu3alud, €My HYXHO MOATOTOBUTH
opuManbHbIl  agBOKAaTCKuil  3ampoc. KomneTeHTHble oOpraHbl  00s3aHBI
PEeAOCTaBUTh MHPOPMALIMIO MTOCIEAHEMY HE MO3AHEE MecAla MOocie MOTYyYEHUs
JAHHOT'O JIOKYMEHTa OT JIMIA, 3aHWMAIOUIErocsl aJABOKATCKON JEATEIbHOCTHIO.
OTO HE OTHOCUTCA K CBEICHHSIM, COCTABISIIOIIMM TOCYAAapCTBEHHYIO,
KOMMEPYECKYI0 WM CclyXeOHyto TaiHy. [loTomMy, 4TO ajaBoKaTt HE BXOJUT B
CIIMCOK T€X JIUI], KOTOPBIM pa3periaeTcsi NpeJoCTaBUTh JAaHHYI0 HHPOPMALUIO.

AJZIBOKAaT B TPaKJAHCKOM CYJOIPOU3BOJCTBE UTPAET OUEHb BAXKHYIO POJIb.
Benp anBokaT B cyJieOHOM IpolLiecce BBIMOIHAET POJib 3alIMTHUKA. OH MOMOTaeT
CHU3UThb JaBJ€HUE TMpPU €ro JHYHOM TNPUCYTCTBUU (HAmpumep, Mpu
Opakopa3BOJHBIX W MMYIIECTBEHHBIX Jejax IMpu pas3Boje). ['paknanckuii
aJIBOKaT-3alIUTHUK HYXXEH U1 PELIEHUs! CIIOPOB U KOH(MIMKTOB B TPaXKJTaHCKO-
npaBoBO# cepe.

Cnenyer yuutbiBaTh, 4TO0 € 1 oOkTA0ps 2019 r. B wuHCTUTyTE
IIPEACTAaBUTENIBCTBA  IPOM3OLLIM  ONpPENENIEHHblE  W3MEHEeHus.  Temnepp
MPEACTABUTEISIMU MOTYT ObITh HapaBHE C aJBOKATaMHU TOJIBKO JIULA, MOJTYYUBLINE
BbICILIEE IOpUANYEcKoe oOpa3zoBaHME JHMOO YYEHYIO CTENEHb 10 IOPUANYECKON
cnenranbHOCTU. COOTBETCTBYIOMIMM JOKYMEHT HYXXHO OyJIeT MpeaoCTaBisTh B
cyneoHom 3acemanuu. OpHako W3 TMpaBWia ecTb W HMCKIIOYEHHUE, Te
0o0pa30BaTeNbHBINA 1IEH3 HE MPUMEHSETCS — 3TO JeJla, KOTOPhlEe paccMaTpUBaIOT

MUPOBBIE CYZIbU U PAOHHBIE CY]Ibl, TATEHTHBIE MOBEPEHHBIE IO CIOpaM B 00J1acTu
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WHTEJUICKTYalTbHOM COOCTBEHHOCTH, a TaKXe apOUTPaKHBIX YIPABISIONINX B
nenax o OaHkpoTcTBe. M, KOHEYHO K€, UCKIIOUCHHUEM SIBIISIOTCS - 3aKOHHBIC
NPEJCTaBUTENHN (HAITPUMEP, POAUTEIH WA PYKOBOIUTEIh FOPUIUUECKOTO JIUIIA).

OO0s3aTeTbHOCTh yYacTHsl aJBOKaTa B CyJe IO TPaKIaHCKOMY eIy B
OTJIMYME YTOJOBHOIO CYJIOMPOU3BOJACTBA BCTpEYAETCS PEAKO (Hampumep, eciiu
OTBETYUK HE 00JaJaeT TAaKOBBIM, €CIIM MECTO >KUTEJIbCTBA OTBETYMKA HEU3BECTHO,
a TaKKe B MHBIX CIy4asiX, IPEITyCMOTPEHHBIX NEHCTBYIONUM 3aKOHOATEIHCTBOM
PD).

Pasymeercs, anBokar B T'pakKJaHCKOM IIPOIIECCE BBICTYMAeT B HMHTEpPECax
CBOCTO JOBEPHUTENII W, MOXHO CKa3aTh, HE SBICTCS CaMOCTOSTCILHOM
npolieccyanbHOU PUTYpoi MO TpaxaaHCKOMY JETy.

JloBepuTenb W aaBOKAT MOJIIUCHIBAIOT COTJAIIEHHE, KOTOPOE CO3JaeT U
peryaupyer OTHOIICHHS TOJIBKO MEXIY aJBOKATOM U JIOBEPUTENIEM MO0 TPEThUM
JUIIOM, B TIOJIb3y KOTOPOTO 3aKJIIOYEHO COIJIallleHHe. 3aKOHOM YCTaHOBJICH
OCOOBIN TIepedYeHb YCIOBHHM JUIsl JIIOOOTO COTJIAIICHUS] MEXKAY aJBOKATOM U
noeputeneM. OJIHAKO HUKTO HE MMeEET MpaBa TpebOBaTh OT aJBOKAaTa M €ro
JIOBEPHUTEIIS TPEIBSIBICHUS COTJIANICHHS 00 OKa3aHWH IOPUIUICCKON TOMOTIH IS
BCTYIUICHHS aJBOKaTa B neno. [lociie moanvcanus COrJalieHus] aJBOKAT peliaet
BOMPOoC 00 0(hOPMIIEHUH CBOMX MOJTHOMOYHUHN KaK MPEICTABUTENS WM 3alllUTHUKA
Ui, OOpaTHBIIErocs 3a OKa3aHMEM IOpUIWYEcKoM momoinud. YTo Kacaercs
MPEICTaBUTENIHCTBA 110 HA3HAYCHHIO CyJa, TO HEOOXOAMMO OTMETHUTH CIEAYIOIIEE.
Kak yxe ObUIO cCKa3aHO paHee, CyJ Ha3HayaeT aJBoKaTa B KadecTBe
MIPEACTaBUTEISI, €CJIM OTBETYMK HE 00JIaaeT TaKOBBIM, €CITH MECTO KUTEIhCTBA
OTBETYMKA HEHM3BECTHO, a TaKKe€ B MHBIX CIy4asX, IPEeIyCMOTPEHHBIX
JNEUCTBYIOIUM 3aKOHOAATeNbCcTBOM Poccuiickoit ®enepauuu [5]. CornacHo
HopMmaM 3akoHa P® ot 2 uronst 1992 r. Ne 3185—1 «O ncuxuaTpudeckod moMoIu
U TapaHTHSX NPaB TPAXKIAaH MPH e¢ okazaHum» [9] mpu pacCMOTpPEHHH KaloObl Ha
JNEUCTBUS ~ MEOUITMHCKHX PpAa0OTHWKOB, WHBIX CICIUAINCTOB, pPaOOTHUKOB
COIMAJIBHOTO oOecreueHrns W o0pa30oBaHWsA, a TaKXKe BpauyeOHBIX KOMUCCHUH,

YHIEMIIAIOIMKUE TIIpaBa MW 3daKOHHBIC HMHTEPCChI TIpaxKJgaH IIpU OKa3aHMU WM
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TICUXUATPUUECKOW TOMOIIHM, OOS3aTENhbHO Y4YacCTHUE TMPEACTABUTENS JUIA, YbH
IpaBa M 3aKOHHBIE UHTEPECHI OBLITN HAPYIIICHBHI.

AJIBOKaT B paMKax CBOeH JeATEIbHOCTH JOJDKEH PYKOBOICTBOBATHCS
3aKOHOM, HOpPMAaMH aJBOKAaTCKON HSTHKU: aJIBOKaT OO0sS3aH YECTHO, Pa3yMHO U
JOOpPOCOBECTHO OTCTAaWBaTh IIpaBa M 3aKOHHBIC MHTEPECHI JIOBEPUTEIS BCEMU
CpeACTBaMM W CHOCOOaMH, pa3pellIeHHBIMH 3aKOHOAATeIhLCTBOM Poccuiickoit
Oepnepanuu. [lomHoMouMs ajBoKaTa 3aBUCAT OT OObeMa UX HaJCICHUs
JIOBEpUTEIEeM. XapaKTep MOJHOMOYUN 3aBUCUT OT IPOIECCYAIbHOTO IMOJIOKCHUS
JIOBEPUTENSL U Pa3IMyaeTcsl B 3aBUCUMOCTU OT TOTO, SIBIISIETCS JIM JIOBEPUTEIb
UCTIIOM, OTBETUYUKOM WJIM TPETHUM JIUIIOM.

Takum o00pa3oMm, KOHKpPETHBIC ITOJTHOMOYHS aJIBOKaTa, y4acTBYIOIIETO B
rpakJIaHCKOM CYAONPOU3BOACTBE, OMNPEACISIIOTCS B 3aBUCUMOCTH OT JIBYX
bakTopoB:

- MPOILIECCYaJIbHOTO CTaTyca JI0BEPUTEIIS,

- 00BbEMa MOJTHOMOYHIA.

[TorHOMOUMS TTOpA3IETSIOTCS Ha JBE TPYNIILL: 1) o01ue, 2) crenraibHbIE.
OOuue mNOJHOMOYMS — 3TO TMpollecCyalbHble JEHUCTBUS, KOTOPbIE BIIpaBe
COBEpIIATh JIFDOOM MPEeCTaBUTENb, BRICTYIIasi OT HMEHU JOBEPHUTEIIS, HE3aBHCHUMO
OT TOTO, OTOBOPEHBI JIU OHH B JIOBEPEHHOCTH (JaHHBIC ITOJTHOMOYHSI MOXKHO HAUTH
B OOIIMX HOpMax IPakJIaHCKOT0, TPaxJaHCKO-TPOLIECCYaIbHOTO TIpaBa, a TakKe B
3aKOHOJATEILCTBE 00 aIBOKATCKON JICITSIBPHOCTH M aBOKaType). B cooTBeTCTBUM
C 3akoHoJarenbCcTBOM Poccuiickoir denepanuu aaBoKaT, KaK NPEACTaBUTEIb
JIOBEPUTEISl B TPAXAaHCKOM Mpoliecce, Ha/IeJICH MPaBaMu:

- 3HAKOMHTBCS C MaTepuajaMu Jeia, JAeNaTh BBIIMUCKH W3 HUX, CHUMAaTh
KOIINH;

- 3aSIBJISITH OTBOJIBI;

- IPEACTABIIATH I0Ka3aTEIhCTBA U YYACTBOBATh B X UCCJICIOBAHNH,

- 3aJlaBaTh BOIPOCHI APYTUM JIMIIAM, YYaCTBYIOUIUM B JeJie, CBUJICTEISIM,
AKCIIEPTaM U CIICIHAIINCTAM;

- 3a5BJISITh XOJIaTaliCTBA, B TOM YHUCJe 00 UCTPpeOOBaHHUM JI0KA3aTEIIbCTB;
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- 1aBaTh OOBSICHEHUS Cyly B YCTHOUM U MUCBMEHHOU (hopMme;

- TNPUBOAMWTH CBOMU JIOBOJBI MO BCEM BO3HUKAIOIIMM B XOJE CyIeOHOTrO
pa3bupaTenscTBa BOIPOCAM, BO3pa)KaTh OTHOCUTENBHO XOJATalCTB M JIOBOJOB
JPYTHX JIAL, YYaCTBYIOIIUX B JIETIC;

- TIOJy4aTh KOMHUHU CYyAE€OHBIX aKTOB, B TOM 4HCle B (popMe DIEKTPOHHBIX
JOKYMEHTOB, KOTOpbI€ BBIIIOJHEHBl C HCIOJb30BAHWEM HH(POPMALMOHHO-
TEJIEKOMMYHUKAIIMOHHON ceTh MHTepHeT, a TakkKe W3BEIICHUs, BHI3OBBHI U WHBIC
JOKYMEHTBHI (MX KOIIMH) B 3JICKTPOHHOM BH/IE;

- 00an0BaTh CyJCOHBIC aKThI;

- HCTONB30BaTh MPEJOCTABICHHBIC 3aKOHOAATEIHCTBOM O TPakIaHCKOM
CYJOTIPOU3BOJICTBE APYyTUe MpoLeccyaabHbIe MIPaBa.

AJBOKAT MOKEH OBITh JOOPOCOBECTHHIM M OTBETCTBEHHBIM. B ciydae
HEHAJISKAILEr0 MCIOJIHEHHs aJBOKaTOM CBOMX IPOLECCYaJbHBIX O0s3aHHOCTEN
HACTYIAIOT MOCJEICTBUSA, IPEAYCMOTPEHHBIE 3aKOHOJATEIBCTBOM O IPaXKIaHCKOM

CYAOIPOU3BOJICTBE.

2.3 Oco0eHHOCTH BBIPA0OTKH M peaju3aluy NMO3MLIHMU 3AIMTHUKA B

cyje nmepBoil MHCTAHIMH

UTtoObl [1OCTUYL MOJIOKHUTEILHOTO MCXOJla MO TPakKIaHCKOMY ey,
3alIUTHUKY  HEOOXOJAMMO  THIATENIbHO  TOJATOTOBUTHCS K CyJAcOHOMY
pa3zOupatenbcTBy. Yaie Bcero cyaeOHas 3alluTa aJBOKaTOM OCYUIECTBIISIETCS B
paMKax HCKOBOTO Mpou3BojcTBa. [loaTomMy, TpH MOATOTOBKE K CyAecOHOMY
3ace/IaHrI0 €My HeOOXOAMMO, BO-TIEPBBIX, OMPEJACTUTH MPEIMET U OCHOBAHUSI UCKa
B IPa)KJAaHCKOM CYAOMPOU3BOACTBE. TemM caMbIM, HEOOXOUMO ONPEETUTh, KaKOe
TpeOOBaHME K OTBETUYMKY MPEIbSIBUTH, HAWTH COOTBETCTBYIOIE OCHOBAHMS MCKA,
TO €CTh 0OCTOSATENTHCTBA, HA KOTOPBIE MOXKHO COCIAThCA UCTIy. HecomMHeHHO, u
npeaMeT U ero OCHOBAHUS MCKa JOJKHBI ObITh OTpPaKE€HbI B UCKOBOM 3asIBJICHUMU.
[Tocne »TOro agBOKaT AOJKEH YCTAHOBUThH MPEAMET U MPEEIbl JOKa3bIBaHUS IO

JAHHOMY TpaxnaHckomy aeny. Ciemyer momHuth cT. 56 I'TIK P® [5], cornacuo
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KOTOPOH KaKJasi CTOpOHA JOJDKHA JTOKa3bIBaTh T€ OOCTOATENHLCTBA, HA KOTOPHIE
OHa CChUTaeTCs. 37eCh KaK pa3 MMEHHO aBOKATY MPHUHAMJICKHUT TIaBHAS POJIb IO
JIOKa3bIBAHUIO B TPAKJAHCKOM JieJie, TEM CaMblM, UMEHHO JOKa3bIBaHHE OyJeT
SIBJIATHCSI OCHOBHBIM BEKTOPOM BCEH MPOIECCYATbHON NESTEIFHOCTH 3aIIUTHAKA.

Jlanee y ajgBokaTta HauMHAETCsl camasli CJIOKHAas Mpoleypa — 3TO MPoIlecc
JTIOKa3bIBaHMSI, KOTOPBIA, B CBOIO 0YEPE/lb, MOKHO PA3EIUTh Ha YEThIPE YACTH:

- coOupaHue;

- IpEICTaBJICHUE;

- UCCJIC/IOBAHUE;

- OIIEHKA JTOKA3aTeIIbCTB.

Cobupanuie 0Ka3aTelIbCTB OOBIYHO OCYIIECTBIISIETCS aJBOKATOM  T10
CpeIcTBaM TIOMCKa ¥ BBISBICHUS  JOKA3aTEelbCTB, OTO MOXET OBIThH
OCYHIIECTBJISATBCA B XOJE€ pasroBopa C JOBEpUTENIEM, TMPU BBISICHEHUU
00CTOSITENIHCTB, U3YUCHUH MATEPUAJIOB, KOTOPbIE MTPEIOCTABUI JOBEPUTEITb.

Yame Bcero y anBokara, Oylaromapss BCEMY JTOMY, CKJIAIbIBACTCS
MPEICTABICHUE O HAIMYMU WM OTCYTCTBUU TE€X WU UHBIX (DAKTUUECKUX JAHHBIX,
KOTOPBIE B JAIIBHEHUIIIEM 1 HY)KHO TTOATBEPINUTH UM ONPOBEPTHYTh.

Tak y amBokaTa CKJIQJbIBAIOTCS BCE HEOOXOAMMBIC JUISI TOJTBEPIKICHUS
TpeOOBaHMsI TMOO BO3PAKEHUS 110 KOHKPETHOMY TPaKIAHCKOMY JICITY.

Ecnu BBISBICHHBIX NpU Oecele WK MONYYCHHBIX TOKYMEHTOB aJIBOKATy HE
XBaTaeT, TO OH UMEET MPaBO MOJIaTh aJBOKATCKUMA 3apOC B Pa3IMYHbIC OPTaHbl U
YApEeXACHUS IS TPEAOCTABIICHUS MY APYTHX HEOOXOAMMBIX JOKA3aTEILCTB.

Bce nokaszatenbcTBa, KOTOpBIE aJBOKaT HMMEET, B JdalibHEWIIEM OyayT
CKJIAJIbIBAaThCSl B €T0 MPABOBYIO MO3HIIMIO M0 JAHHOMY TPaKJaHCKOMY JIeNTy U OH
UX [OOJDKEH W3JIOKUTH B CaMOM HCKOBOM 3asgBiaeHUU. HeoOxommmo Ooliee
TIIATEIBHO OIEHUTH BCE (PAKThl M JOKA3aTEIhCTBA IO Iy U WX HCCIEIOBATh.
CocTaBnsiTh HMCKOBOE 3asBJICHHE aJBOKAT JOJDKEH TPAMOTHBIM HOPHIUYECKUM
SI3BIKOM, TOYHO W TIOJTHO H3JIOKHB XapaKTep W CYIIHOCTHh BCEX MPEABIBISEMBIX
TpeboBaHMii. B NCKOBOM 3asBICHUU TaKXKe OTpakaeTcs MpaBoOBas KBATH(UKAIINS,

HarpuMep, CIIOPHOTO BOIpPOCa W, KOHEUHO ke, Mpock0a K cyay. CTOUT MOMHUTS,
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4yTO cojaepxaHue u (popma uckoBoe 3asBieHus crporo ompeneneHsl B ['TIK P,
€CJIM UX HE COOJIOCTH, TO UCKOBOE 3asBJICHUE MOXKET OCTaThCs 0€3 ABUIKEHUS.

[Tocne nmpuHATHS UCKOBOTO 3asiBICHHS CYyJl Ha3Ha4aeT CyAeOHOe 3acelaHue
M 3J€Ch POJIb M 3HAYEHHWE AaJBOKATA B JAHHOM MEPONPUATHUU 3HAYUTEIBHO
Bo3pacraer. CyneOHoe pa3doupaTenbCTBO - CaMbIi TJIaBHBIM M CaMblid CIIOKHBIN
MPOIIECC, TAK KAK B HEM OCYILIECTBIISIIOTCA LEIU M 3aJa4d CaMOr0 I'PaKIaHCKOIO
mpoluecca. JTa OCHOBHasg 4YacTh TIPaXKJAHCKOrO Ipolecca HUMEET CBOHU
cnenuuUyeckrue 4YepThl W 3a/Jayd, BO-TIEPBBIX, OHA BKJIIOYaeT B cebs Oolee
pacIIMPEHHOE PACCMOTPEHUE CAaMOIr0 TPAXJAHCKOrO JAena MO CyLIECTBY, a BO-
BTOPBIX, OHA 3aKAHYMBAETCSI BEHIHECEHUEM 3aKOHHOT'O M OOOCHOBAHHOTO PEIICHUS
10 KaXJI0MYy KOHKPETHOMY I'Pa)KIaHCKOMY JIEITy.

B mpouecce cyneOHOro pa3zdouparenbcTBa BCE JOKA3aTEIbCTBA, KOTOPHIE
ObLTM TpEJCTaBJICHbl CTOPOHAMH, YYACTBYIOIIMMHU B JieNie, CYJOM JOJKHBI
IOJIYYUTh HAJJIEKAI[YIO OLICHKY W IOCIYKUTh OCHOBAaHUEM BBIHECEHUS PEIICHUS
0 JaHHOMY TpaxJAaHCKOMY Jeny. 3Jech OCOOyI pPOJib UIPAET aJBOKAT, OH
BBICTYTIA€T CAMOCTOATEIBHBIM CYyObEKTOM JI0Ka3bIBAHUS U OT €r0 YMEHUMN 3aBUCUT
pE3yIbTaT 110 KOHKPETHOMY JIEITY.

AJIBOKaT JOJKEH aKTHUBHO YYacTBOBaTh B JIOKa3bIBAHUHU, CBOEBPEMEHHO
3asIBJISITh BCE BUJBI XOJIaTaliCTB (BBI3OB, JOMPOC CBUAETENCH, UCTpeOOBaHUE U
MPUOOIIEHUSI B TPAXKIAHCKOE JIEJI0 BCEX BUIOB JOKYMEHTOB W T.I.) U COBEpIIATh
BCE JACUCTBUSA MO TOCTHKEHHUIO MTOJI0KUTEIIBHOIO PELICHHS B UX CTOPOHY.

OnHolt W3 TriaBHBIX 3ajlady aJBOKaTa SIBJISICTCSl €r0 y4acThe B CYyACOHBIX
NpeHUsX, B cooTBeTcTBHH cO cT. 190 I'TIK P® [5], koTOopbIe cOCTOAT M3 peveii Juil,
YYaCTBYIOIIUX B JEJE U UX IIPEICTABUTEIIEH.

Urak, posib 3alIUTHUKA B TPAXAAHCKOM CYIONPOU3BOJICTBE OUYECHb BEIIHMKA,
TaK KaK OH BBIMONHSACT (YHKIMIO 3alUTHl U €IIe MPEACTABISICT HWHTEPECHI
JIOBEPUTEJS B Cy/1aX MEPBOM MHCTAHLIMH.

Ecnu y 3amuTHrKa UMeeTcst Opaep U JOBEPEHHOCTh OT JIOBEPUTENSA, OH TEM
CaMbIM SIBJIIETCSA «IIPAKTUYECKH HCTIOM» MO JaHHOMY JI€ly U T€M CaMbIM OH

MOXET BBITIOHATH BCE MPOIIECCYaAJIbHBIC IEUCTBUSA B CYJIeOHOM 3aceaHuU.
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HecomuenHo, BeCh TpayKIaHCKUIA MPoIiece OyAeT CTPOUTHCS Ha €T0 YMEHHSIX
¥ HaIpSIMYIO 3aBUCUT OT €r0 3HaHWM, a Pe3yJbTaT CyIeOHOTO 3aCeqaHus U UCXOJ
10 JIeNTy 3aBUCUT OT €ro paboThl B CyJeOHOM 3acefaHuu B 1iejoM. Beab rimaBHoOM
3a/laueil SBISAETCS JOCTHXKEHUE MOJOKUTEIIBHOTO PE3yibTaTa MO TPaXgaHCKOMY
neny.

JlomymieHHbIe aJBOKAaTaMU OLIMOKKA B XOJI€ PACCMOTPEHUS T'PakIaHCKOTO
Jiefia B Cy/ie TepBOM MHCTAHIIMM HE BCEr/Ja MOXHO HCIPABUTh HA MOCIEAYIOIINX
craausx. Eciu jxe aBOKaT He COIVIACEH C PEIICHHEM Cy/a EpBOM MHCTAHIUH, TO
OH Jajee MOXET TMPEJCTaBISITh HUHTEPEChl B KACCAIIMOHHOM WM HaJI30PHOM

IMPOU3BOACTBC.

2.4 IonmHoMouuss M (PYHKHUM 3aAN[UTHUKA B Cydax aneJIIUHOHHOM,

KACCAIMOHHOMN ¥ HAX30PHOM HHCTAHIUIA

Kak m B cyne mepBoil MHCTaHIMM, NpaBOBas MO3ULMUSA y 3alIUTHUKA IO
IpaXIaHCKUM JieJlaM JIOJDKHAa COOTBETCTBOBATh OINPEACIICHHBIM TpPEeOOBAHUSM,
HaIpuMep, 3aKOHHOCTU MPEJICTABIICEHUS WMHTEPECOB U XapaKTepa JAEsTeIbHOCTH,
HEIIPOTUBOPEYMBOCTH IO3UIMM JOBEPUTENS M aJBOKaTa, OCBEJOMIIEHHOCTH
JIOBEPUTEJS O TPABOBOM MO3ULMHU AIBOKATA U COIJIACHUs C HEM.

[Ipon3BoACTBO B ameUIIMMOHHOM, KAaCCalMOHHOW M HAaA30pHOU
WHCTAaHUUAX, B IIEPBYI0 O4YEpPEIb, HANPABICHO Ha IIPOBEPKY 3aKOHHOCTH U
00OCHOBAHHOCTH pEHIeHUN CyJIoM mepBoil uHcTaHiuu. [losToMy 3aech poib
aJIBOKaTa Bo3pacTaeT B pa3bl. Ho Takke HE CTOUT 3a0bIBaTh, YTO HA ITUX CTAIUAX
CYLIECTBYIOT CBOM clielM(PHUUECKHEe TpaBUila TPaXKIaHCKOIO CYJONPOU3BOJICTBA, B
KOTOPBIX 0COOYIO POJIb UTPAET aJIBOKAT.

IInenym BepxoBHoro Cyna P® Ttakxke pa3bsiCHUI, YTO BBIHOCS PELIEHUE,
CyJ IOJDKEH MMETh B BHJy, YTO IPABO IPU3HAHMS OOCTOSTENBCTB, HA KOTOPBIX
Jpyrasi CTOpOHa OCHOBBIBA€T CBOM TPEOOBAHUS WM BO3PAKEHUS, TPUHAIIICKUT U
IPEACTABUTENIO CTOPOHBI, YYAaCTBYIOLIEMY B JI€JIE€ B €€ OTCYTCTBHUE, €CIM 3TO HE

BJIE€YET 3a COOOM MOJHOIO MM YAaCTUYHOTO OTKa3a OT HCKOBBIX TpPEOOBAHMUH,
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YMEHBIIEHUS UX pa3sMepa, IMOJHOTO UM YaCTUYHOTO NMPU3HAHUS MCKA, TOCKOJIBKY
HOpMBI cT. 54 T'TIK P®, B KOTOpOH OnpenessitoTcsl MOJHOMOYHS PEICTaBUTENs,
HE TpeOyIOT, 4TOOBl COOTBETCTBYIOIIEE IMPABO OBLIO CIEUUATHLHO OrOBOPEHO B
noBepeHHocTH [25].

[Inenym BepxoBHoro Cyna P® Takxke pa3bsICHUI, 4YTO B Clyyae
paccMOTpEeHHUsI 3asiBICHUS 00 OTKa3e OT aneJUISIIMOHHBIX KaJl00bl, IPECTABICHUS
Cylly aneJUIALMOHHON MHCTAHLUWU CJIEAYET YUYUTHIBATh CIEAYIOIINNA (PakT: eciid B
COOTBETCTBHH C JEHCTBYIOIIMM 3aKOHOJATEIbCTBOM B JIOBEPEHHOCTH CIIEIIUATIBHO
OFOBOPEHO NPABO MPEACTABUTENS HA aNEIUISIHUOHHOE O00KajJoBaHUE CYIEeOHOro
ITIOCTAHOBJICHHSI CyJa NEPBOM MHCTAHLWH, TO TAKOW MPEICTABUTEIb UMEET MPABO
OTKa3aThCsl OT MOJAHHBIX UM ANEJUISIUOHHBIX KaJlOObI, MPEACTABICHUS, €CIU B
JIOBEPEHHOCTHU He OBLIIO OroBOpeHO Apyroe [25].

Konctutynmonnsiit Cyn P® pazwpacaun, uro B I'1IK P® ycranaBnuBaercs
HOpPMa, COTJIACHO KOTOPOM I'PaKIaHe UMEIOT IIPaBO BECTU CBOM JI€JIA B CYAC JIUYHO
WIM Yepe3 NPeCTaBUTENEH, IPH 3TOM MOJHOMOYMS MPEICTABUTENS HEOOXOIUMO
BBIPAa3UTh B JIOBEPEHHOCTH, BBIJAHHOW U O(QOPMIIEHHOH B COOTBETCTBUHU C
JNEUCTBYIOIIUM 3aKOHOJATEIBCTBOM.

Cpa3y »xe BCTaeT BONPOC, MOXKET JIM aJBOKAaT CaM CaMOCTOSTEIbHO
00>anoBaTh CyZicOHbIE pEUICHUsI WU eMy OyIyT HEOOXOIUMbI COOTBETCTBYIOIIIHE
nokymeHTel OoT aosepurensi? B coorBerctBum ¢ I'TIK pemenuss mMoryt ObITh
00KaJloBaHbl B aleJUISILIUOHHOM IOPSIJIKE TOJBKO CTOPOHAMH, YYaCTBYIOUIUMH B
Jene, TpUYEM aJBOKAT TaM He ykas3aH. [loaTomMy anBokary 31€eCh Takke
HEe00X0/IMMa JIOBEPEHHOCTh OT UMEHU JOBEPUTETIS.

Pemienus cyna mepBOM MHCTAaHUMM, HE BCTYNMBIIHME B 3aKOHHYHO CHILY,
MOTYT OBITb OO0XaJIOBaHbl B aNEJUIIUMOHHOM TMOPSAKE B COOTBETCTBUM C
npaBWIaMH, mpeycMoTpeHHbIMU 1aBoit 39 T'TIK.

AnesuuoHHbIE 5Ka100bl, IPEICTaBICHUS PACCMAaTPUBAIOTCA:

1) palloHHBIM CyZIOM - Ha pELIEHUSI MUPOBBIX CYyJIEH;

2) BEpXOBHBIM CYJOM PECIyOJIMKH, KpPaeBbIM, OOJACTHBIM CYyJIOM, CyIOM

ropona ¢eaepaJibHOIO 3HAYEHHUsA, CYJIOM AaBTOHOMHOM o00iacTv, CylIoM
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aBTOHOMHOTO OKpYra, OKPYXHBIM ((JIOTCKMM) BOCHHBIM CYAOM - Ha pEIICHUs
pPallOHHBIX CYJ0B, PELIEHUS FTAPHU30HHBIX BOEHHBIX CYJIOB;

3) aneuIAUMOHHBIM CYJIOM OOIIEH FOPUCAUKIMU - HA PELICHUS BEPXOBHBIX
CYAOB pecnyOJIMK, KpaeBbIX, OOJIACTHBIX CYZOB, CYAOB TOpOJOB (erepaibHOro
3HA4YECHMs], CyJa aBTOHOMHOM 00JacTd, Cy/ll0B aBTOHOMHBIX OKpPYTOB, IPHHSTHIE
VMU 110 NIE€pBOM MHCTAaHLINN;

4) anemIsIUMOHHBIM BOCHHBIM CYJIOM - Ha PELICHUS OKPYKHBIX ((PIOTCKHX)
BOCHHBIX CY/I0B, IPUHATHIE UMM I10 IEPBOY MHCTAHIINY;

5) AnemraunonHoil kosuieruneir BepxoBHoro Cyna P® - Ha peuieHus
Bepxosnoro Cyzaa P®, npuHsATHIE 11O IEPBON WHCTAHIINU.

K cocraBnenuto anoObl agBOKaT JIOJDKEH MOJOWTH OYEHb I'PaMOTHO, B
*ano0y HeoOXOAMMO BKJIOYaTh TOJBKO T€ OOCTOATENBCTBA, KOTOPHIE
HEOOXOIUMBI.

B anemnsauuoHHBIX Kano0e, MNPEICTaBICHMH HE MOTYT COJEP’KaThCs
TpeOOBaHMsI, HE 3asBICHHBIEC IIPH PACCMOTPEHUU Jielia B CyJI€ EPBOM MHCTAHIIMH.
Cya ane/usiIMOHHOM HWHCTAaHLUMK pacCcMaTpUBacT [JeJI0 B IIpeaesiax JOBOJOB,
KOTOpBIE M3JI0KEHBI B KaJI0OE M OLIEHUBAET BCE JOKA3aTEJIbCTBA, COACpIKAILINECS
B I'PAKJAHCKOM JIEJIE.

Ccbuika Ha HOBBIE J0Ka3aTeNIbCTBA, KOTOPbIE HE ObLIN MPEACTABIEHBI B CYA
NEepPBOl MHCTAaHLMHU, JTOMYCKAETCAd TOJBKO B cllydae OOOCHOBaHHUS B YKa3aHHBIX
kKaynobe, NPEJICTaBICHUM, YTO OTU JIOKa3aTeJIbCTBA HEBO3MOXHO  OBLIO
MPEACTaBUTH B CyJl IEPBOIl MHCTAHIINH.

AJIBOKAT JIOJDKEH IOPUIMYECKH TPaMOTHO OOOCHOBaTh, 4YTO JaHHBIE
JI0Ka3aTeNbCTBA HE MOIJIM OBITh MpPEICTaBJICHbl B CyA€ NEPBONM HHCTAHLMU IO
HE3aBUCSUIUM OT HUX OOCTOSITENIbCTBAM M CYJ MOCIE 3TOr0 JOJKEH MPU3HATh UX
YBAXUTENbHBIMHM, BBIHECS TEM CaMbIM ONPEAEICHUE O NPHUHITHH HOBBIX
JIOKa3aTeJIbCTB.

Takum 00pa3om, aIBOKaT M CyJ JOJDKEH €Ile NPOBEPUTh 3aKOHHOCTbh U

000CHOBAHHOCTH ITOCTaHOBJIEHUS CyAbU 11O IIpaBHIIaM CYJOIIPOU3BOACTBA HepBOfI
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VMHCTAHLIMH, a TAKXKE HE HAPYLICHBI JIW HOPMbI MPOLIECCYATbHOIO MPaBa, KOTOPHIE
MOTYT OCTY>KUTh JIJI1 OTMEHBI PELICHUS Cy1a IEPBOM MHCTAHIWH.

Hanee cyn nub0 mpuUHUMAET kKajoOy K pacCMOTPEHHIO, JTUOO OTKa3bIBaET.
[Ipekpaiiienre MPOU3BOACTBA MO ANEIUIAIMOHHONW kajl00€ B CBSI3U C OTKa30M HE
MPENATCTBYET PACCMOTPEHHIO UHBIX 7Ka00 MOJAHHBIX JIPYTUMH JIMIIAMHU.

Cyn, npuHSB aneuISIMOHHYIO Kallo0y, M3BEIIacT O BPEMEHHU U MECTEe e
paccmoTpeHus. B 3acemaHuu cylna TOPSIOK MPAKTUYECKA TAaKOM Ke, JIMIO
nojaromiee xkaiaol0y BbICTymaeT mnepBbIM. OCHOBHBIM 3TallOM TaKXe SBIISIOTCS
MIPEHUs CTOPOH, T'/I€ BAXXHYIO POJIb UTPAET aJBOKAT, OH MOXKET 0oJiee TIIATEIbHO
MOATOTOBUTHCSL K CYJIEOHOMY pa3OMpaTesibCTBY, Ojaroaaps yKe€ HMEIOLEMYCs
OIIBITY B CYJ€E MEPBOM NHCTAHIIUU.

Kaccaimonsslii nmepecMoTp, KOHEUHO K€, OTIWYAeTCs OT MPOM3BOJICTBA B
CyJie TIEPBOM MHCTAHIIMK U B alleJUIAIIMOHHON HHCTaHIMU. OH npecTaBisieT codoi
MPOBEPKY 3aKOHHOCTH M OOOCHOBAaHHOCTH PEIICHUH, BCTYIHUBIIMX B 3aKOHHYIO
CUITy.

Kaccanmonnele kamoba, TpeAcCTaBiICHHWE MOTYT OBITh IOAAHBI B
KacCallMOHHBIN cy 00I1lel IOPUCIUKIIUN B CPOK, HE MIPEBBIIIAIONINNA TPEX MECSIIEB
CO JIHSI BCTYIUICHUS B 3aKOHHYIO CHITY 00KaTyeMoro cy1e0HOro MOoCTaHOBJICHHUS.

Cpok moj1aun KacCallMOHHBIX JKaJIOOBI, MPEICTABICHUS B KACCAIIMOHHBIN CY/T
oO1iei IOPUCIAUKIIUM, TPOMYIICHHBIM MO0 NpUYMHAM, MPU3HAHHBIM CYI0M
YBaKUTEIIbHBIMH, MOXKET OBITh BOCCTAHOBJICH CYJIb€H COOTBETCTBYIOIIEIO CyJia
KacCarMOHHO MHCTAaHIINH.

Kaccanuonnsie xano0a, mpeAcTaBlI€HUE MOJAIOTCS B KACCAIMOHHBIN CYI
oO11Iel FOPUCAUKIIMNK Yepe3 CyJI IepBOM HMHCTAHITUH.

Cya mnepBoM WHCTaHIIMM O0O053aH HANpaBUTh KacCallMOHHBIE kanooy,
MPEJICTABJICHUE BMECTE C JEJIOM B COOTBETCTBYIOIIMM CyJ KaCCAlMOHHOU
WHCTAHIIUW B TPEXTHEBHBINA CPOK CO JHS TOCTYIUJICHUS KAJIOOBI B CY/I.

BcerynuBiive B 3aKOHHYIO CHJIy CyACOHBIE IMOCTAHOBJICHHSI MOTYT OBITh
00>anoBaHbl B KacCallMOHHOM WM B Haa30pHOM mopsinke. CyneOHbIe TPHUKa3HI,

PCUICHUA, allCJUIAIUOHHBIC OIIPEACIICHUSA, IPUHATLIC 110 J€JIaM, paCCMOTPCHHBIM B
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KAueCTBE CYyJIOB MEPBOM MHCTAHUMU PAHOHHBIMH (TAPHU30HHBIMH) CyAaMH WJIU
MUPOBBIMH CyJIbSIMH, MOTYT OBITh 00aJIOBaHbI B KACCAI[MOHHOM Topsake. Takxke
B KaCCAI[MOHHOM MOPSIIKE MOTYT ObITh 00KaI0BaHbl MOCTAHOBJICHUS PE3UANYMOB
BEPXOBHBIX CYJIOB PECIYOJIMK, OOJACTHBIX, KPA€BbIX U MPUPABHEHHBIX K HUM IIO
CTaTyCy CyJOB.

BerynuBiive B 3aKOHHYIO CHITy CyJeOHbIE MOCTAHOBIEHUsS (pelIeHMUs,
aneJUILHMOHHBIE ONPEEICHUs ), IPUHATHIE 110 JeJIaM, paCCMOTPEHHBIM B Ka4e€CTBE
CyJlOB TEpBOM MHCTAHIIMM BEPXOBHBIMH CyJaMH pPeCcHyOIuK, OOJACTHBIMHU,
KpacBbIMU M NPUPABHEHHBIMM K HUM [0 CTAaTyCy CyJaMH, MOTYT OBITb
00anoBaHbl B HAJJ30PHOM MOPSAKE.

CyObexkTaMH KacCallMOHHOTO WJIM HAJ30pHOTO 00KajJOBaHUS MOTYT OBITh
JIMIA, YYACTBYIOIIKE B JEJE, U IPYTUE JIMLA, €CIIU UX NPABA U 3aKOHHBIE NHTEPECHI
HapyILIEHbI CyZA€OHBIMU TOCTAHOBICHUSIMH.

Ecnu B paccMoTpeHuH Jiena yyacTBOBaJI IPOKYPOP, MPaBoO HAa oOpallleHue B
CyIbl KacCallMOHHOM WHCTAaHUUU (B 3aBUCUMOCTH OT YPOBHS Cyla) HMEIOT
pokypopbl cyobekToB Deneparuu, a takxe ['enepanbubiii nmpokypop PD u ero
3aMECTUTENN, a B CyJbl HAN30pPHOW MHCTAaHIMH - ['eHepanbHbIl npokypop PO un
€ro 3aMECTUTEIIH.

IIpy moaroToBKe KaccarlmOHHOM WM HAJI30pHOMU KaJIOOBI aABOKAT JOJIKEH
JEHCTBOBATh B CTPOIOM COOTBETCTBUM C TpeOOBAaHUSMU 3aKOHA, C YYETOM
1EeJIeCO00Pa3HOCTH €ro IEUCTBUM JIi UHTEPECOB TI0BEPUTETIS.

Kaccammonnas xano0a mojgaeTcsi HEMOCPEACTBEHHO B CYJl KacCallMOHHOM
WHCTAaHIMU, a Haja30pHasd kajnoba - B BepxoBuwii Cyn P® B ycTaHOBIIEHHbIE
3aKOHOM CPOKH.

JIJst KaccallMOHHOM Kajlo0Obl 3TOT CPOK COCTABIISIECT IIECTh MECALIEB CO JIHS
BCTYIUJICHUS! B 3aKOHHYIO CHJIy 00XKallyeMoro CyJeOHOro akTa, a Ui HaJa30pHOU
XKaloObl - TPU MecAlla CO JHSA BCTYIJICHUS B 3aKOHHYIO CHUJy O0XallyeMoro
cynebHoro akra. B uckimounTensHOM ciiydae, yctaHoBiaeHHOM B cT. 391.11 T'TIK
P®[5], cpok mms mogaum HAA30PHOM Kajg00bI COCTABIIIET IIECTh MECSIEB CO JTHS

BCTYILJICHUS B 3aKOHHYIO CHITy 00KaJTyeMOoro CyJ1e0HOro aKTa.
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Kaccannonnast mnm HagzopHas sxkano0a OyaeT HMpuUHATAa K MPOU3BOACTBY,
TOJILKO €CJIM 3asBHTEJIeM ObUIM HcuepriaHbl uHble yctaHoBieHHbie [TIK P® [5]
CHOCcOObI 00XaJIOBaHUSI CyJE€OHOIO IMOCTAHOBJIEHMS 10 JHS BCTYIUIEHHS €ro B
3aKOHHYIO CHITY.

B kaccannoHHy0 WM HaJ30pHYIO KajloOy aIBOKAT JOJKEH BKIIIOUUTH!

- HAMMEHOBAHME CyJa, B KOTOPBIM OHA NIOJAETCS,

- HAaMMEHOBAHUWE JMIA, MOJAOLIEr0 *ajnoly, ero MeCTO KUTEIbCTBA WIIU
MECTO HAXO0XKICHHSI U NPOLECCYABHOE TIOJI0KEHHE B JIETIE;

- HAMMEHOBAHHUSI JPYTUX JHIL], YYACTBYIOIIMX B J€JI€, UX MECTO XKUTEIbCTBA
WJIM MECTO HAXOXKIEHUS;

- YKa3aHHME Ha CyJbl, paCCMaTPUBAaBILINE JIEJIO 10 MEPBOH, aNeUIALHMOHHON
WJIM KaCCAallMOHHOW MHCTAHIIMM, U COJIEPKAHUE PUHITHIX UMU PEILICHUN;

- yKa3aHue Ha CyJieOHbIe IOCTAaHOBJIEHUS, KOTOPbIE 00KaIyI0TCS;

- YKa3aHUE Ha OCHOBAHUS JUJIsl IEPECMOTPA BIHECEHHBIX IO AENy CyIeOHBIX
MMOCTAHOBJICHUI;

- IPOCKOY JINIIA, MOJAIOIIETO KAI00Y.

B xaccanoHHON MM HAA30pHOM kano0e i, He MPUHUMABILIETO y4aCTUS
B JieJie, IOJKHO ObITh YKa3aHO, KaKKe MpaBa WM 3aKOHHbIE HHTEPECHI 3TOrO JIMLA
HapyIICHbI BCTYIUMBIIUM B 3aKOHHYIO CUJTY Cy/1€0HBIM [TOCTAHOBJICHUEM.

AJIBOKaT MOXET MPOCUTh B KAaCCallMOHHOW WJIM HAJ30pHOU jkaynobe o
IIPUOCTAHOBJICHUM HUCIOJIHEHUs PEUIEHUs CyJa 10 OKOHYaHWsS NPOU3BOJCTBA B
CyJle KaCCAllMOHHOM WJIM HAaJI30PHON MHCTAHIIMH.

K kaccanmonHod wuiM HaA30pHOM kajnoOe MpUIIaraloTcsi 3aBEPECHHbBIC
COOTBETCTBYIOIIUM CYJIOM KOIHHU CY/I€OHBIX MOCTAHOBJICHUH, IPUHATHIX 10 AETY.

IIpu cocraBieHHH *anoObl aJBOKATy CIEAYET CKPYMYJIE3HO H3YYHUTh H
OpOaHAIM3UPOBAaTh  HA  MPEAMET  COOTBETCTBHUS ~ TpeOOBaHMSAM  3aKOHA
COCTOSIBIIMECS TIO €Ty CYJeOHbIE MOCTAHOBJICHMS, BCE MaTepHalIbl Jiella, a TaKXkKe

MPOTOKOJIBI Cy1€OHBIX 3aCeAaHM.
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B kaccannoHHON Wi HaA30pHOU kanoOe JOJKHBI U3JIaraTbCsi HE TOJBKO
00CTOSITENHCTBA JIe1a, HO ¥ TPeOOBaHMSI JIHIIA, TIOIAFOIIIETO KaJI00y, 1 OCHOBAHHS,
10 KOTOPBIM OHO CUUTAET PEIICHUE CY/1a HENPABUIbHBIM.

Kaccammonnast niv Haa30pHas kanoda MOKeT ObITh TIOIIMTUCAHA UCTIIOM HJIH
OTBETUYUKOM HEMOCPEJCTBEHHO WM ero mpenacraBureneM. K skamobe, momaHHOM
MPEACTABUTENIEM, NPWIAraeTcss JOBEPEHHOCTb WM  APYrol  JOKYMEHT,
YAOCTOBEPSIONINE MTOTHOMOYUS TPEACTABUTEIIA.

Takke K KaccallMOHHOM WJIM HAJ30pHOM >KajoOe mpuiaraercs JIOKYMEHT,
MOJITBEPXKAIONINI yIJIaTy TOCYAapCTBEHHOM MOLUIMHBI, €CIU kKajioba mpu ee
nojaye MOMJIEKUT OIIaTe, JIMOO CyJeOHOE IMOCTAHOBJIEHHE O MPEIOCTaBICHUU
OTCPOUYKH, PACCPOYKH €€ YIUIAThl WM 00 YMEHBIIICHUH pa3Mepa rocyJapCTBEHHOM
nonumHbl. KaccainmonHas wid HaA30pHas >kajloba W TMPUIIOKEHHbIE K HEH
MACbMEHHBIE JI0KA3aTelIbCTBA MOJAKOTCS B CyA C KOMNHUSIMH, YHUCIO KOTOPBIX
JIOJKHO COOTBETCTBOBAThH YUCITY JIMII, YYACTBYIOIIUX B JIETIE.

AJIBOKaT JIOKEH MAaKCUMaJbHO HCKJIIOYUTH BO3MOKHOCTH BO3BpAlllCHUS
KAaCCAIlMOHHOM WJIM HaJ30pHON KanoObl 0€3 paccMOTpPEHHUs IO CYIIECTBY,
VUUTBIBAs, YTO KaK KacCallMOHHas, TaK W HaJ30pHAasl ’kajoba MOXET ObITh
BO3BpalleHa cyabei B TeueHue 10 aHeit co IHs ee NOCTYIIEHHUS B CY/I.

[To pesynpTaTaM M3y4eHHUsS] KAaCCAllMOHHOM WM HAJA30PHOM KaIOOBI CYIIbs
BBIHOCHUT ONpeCICHUE:

- 00 oTkaze B mepemaye KacCAIllMOHHOW (HAI30pHOM) KayjoObl aJis
paccMOTpeHUsI B CyAeOHOM 3acelaHuM CyJa KacCallMOHHOW (HaA30pHOM)
WHCTAHIIMU, €CJIM OTCYTCTBYIOT OCHOBaHHUSI IJii TIepecMoOTpa CyACOHBIX
MOCTAHOBJICHUM B KAacCallMOHHOM WM HaA30pHOM mnopsake. Ilpu stom
KAaCCAllMOHHAs WJIM HaJ30pHas kano0a, a TaKKe KOMUU 00XKayeMbIX CyJeOHBIX
ITOCTAHOBJICHUM OCTAKOTCSA B CyJI€ KACCALIMOHHOM WJIM HAI30PHON MHCTAHLINH;

- 0 Tmepenavye KacCallMOHHOW (HAJ30pHOM) >KajmoObl JIJIi pacCMOTPEHHUS B
cy1eOHOM 3ace/laHuM CyJla KacCallMOHHOM (HaA30pHOM ) MHCTAHIIUH.

B cyne xaccanimonHo# HHCTaHIMY, 3a UcKiIroueHueM BepxoBHoro Cyna PO,

KacCallMOHHAs jkajo0a paccMaTpuBaeTCs B CPOK, HE IpeBblIaromuii 1 mecsua,
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eclii JeJI0 He ObLJI0 UCTPEeOOBaHO, U B CPOK, HE MPEBBIMIAIONINA 2 MECSIIEB, €CIIH
neno Obuo UCTpeOOBaHO, HE CUMTAs BPEMEHU CO JHS MCTpeOOBaHUs JAena 0 IHS
€ro MOCTYIUJICHUS B CyJl KACCAIlMOHHOW WHCTAHIIUU.

B BepxoBuoMm Cyne PO kaccannoHHas )xajio0a pacCMaTpUBaEeTCs B CPOK, HE
MPEBBIMIAIONINA 2 MECSIEB, €Cau JeN0 He ObUIo HUCTpeOOBaHO, U B CPOK, HE
MPEBBIMIAIONINNA 3 MecsIEB, eclu J1e710 ObUIO0 UCTPEOOBAHO, HE CUUTAs BPEMEHU CO
THS WUCTpeOOBaHWS Jena 10 1HA ero mnoctymieHus B Bepxoueiii Cyn PO.
[Ipencenarens BepxoBuoro Cyma P®, ero 3amectutenb B ciiydae UCTPEOOBaHUS
Jena C  Y4eTOM €ro CIOKHOCTM MOTYT MpOJIJIUTh CPOK PACCMOTPEHUS
KaCCAIlMOHHOM >KaJIoObI HE OoJiee 4eM Ha 2 Mecsua.

Bo3pakeHuss OTHOCUTENBHO KACCAIMOHHBIX WJIM HAJI30PHBIX KAJT0Obl WIH
MPEJCTABICHUS] U TPUIOKEHHBIE K HUM JIOKYMEHTBI JOJKHBI OBITH IMOJAHBI C
KOIHSIMU, YUCIIO KOTOPBIX COOTBETCTBYET YKCIY JIUI, YYaCTBYIOIIMX B Aene.JIuio,
MO/IaBIIIEEe KACCAMOHHYIO WJIM HAJ30PHYIO >Kallo0y, BIpaBe OTKAa3aThCsl OT HEE B
MUCbMEHHON (opMe B CyJie COOTBETCTBYIOIIEM HWHCTAHUUMU JI0 TPUHATHS UM
COOTBETCTBYIOLIETrO cynedHoro nocraHosieHus. Ilopsaok cyneOHoro 3aceqanus B
CyJle KacCallMOHHON W HaJ30pHOM MHCTaHIMI W OOEeCleurBarolIie €ro Mephbl B
L[EJIOM aHAJIOTUYHbI YCTAHOBJICHHBIM JIJIS CyJla IEPBOM MHCTAHIIMU; ONPEEICHHbIE
0c00eHHOCTH ycTaHOBJIEeHBI CT.cT. 386 1 391.10 I'TIK P® [5].

AJBOKAT JODKEH HUMETh YETKOE MPEJCTaBlIeHUE 00 OCHOBAHUSAX IS
OTMEHBl WM W3MEHEHUs CyAEeOHBIX IMOCTAHOBJICHHUN HIDKECTOSIINX CYJOB B
KACCAIlMOHHOM TOpSAJKE W B TMOpSAAKE Haa3opa. B oTimume OT WHBIX 4YepT
KACCALIMOHHOTO U HaJI30PHOT0 MPOM3BOACTBA, OCHOBAHMS JJII OTMEHBI CyJIeOHBIX
MOCTAHOBJICHUM B KACCAllMOHHOM W HAJI30pPHOM MOPSJKE UMEIOT CYIIECTBEHHbIC
paznuyusl.

OcHoOBaHUSAMH JJIT OTMEHBI WJIM U3MEHEHHUS CYJIEOHBIX MMOCTAHOBJICHHUHN B
kaccauroHHoM nopsake (ct. 387 I'TIK P®) saBastoTcs cyliecTBEHHbIE HAPYLIEHUS
HOpPM MaTepHalbHOTO IMpaBa WJIM HOPM IMPOLIECCYaJbHOTO MpaBa, KOTOPbIE

IIOBJIMAJIM Ha HCXO04 JAC€Jda H oe3 YCTpAaHCHHA  KOTOPBIX HCBO3MOKHBI
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BOCCTAHOBJICHHE U 3alUTa HAPYIICHHBIX MPaB, CBOOOJ U 3aKOHHBIX MHTEPECOB, a
TaK)Ke 3alIUTa OXPAHIEMbBIX 3aKOHOM ITyOJIUYHBIX HHTEPECOB.

OcHOBaHUSMH K€ JIJIs1 OTMEHBI MJIM U3MEHEHUS Cy1eOHbIX OCTAHOBJICHUH B
MOPSAKE HA130pa ABJISIOTCS TOJBKO HAPYIIEHHUS:

- mnpaB H CcBOOOJ YEJIOBEKa W TPAXKJAHWHA, TapaHTUPOBAHHBIX
Koncrurymueit  P®,  oOumenpu3HaHHBIMA  NPUHIUIIAMA U HOpMaMmu
MEKIyHApOIHOIO MpaBa, MEXIyHApPOIHBIMU 10TOBOpaMu P@;

- MpaB M 3aKOHHBIX HMHTEPECOB HEOINPEIEICHHOrO0 Kpyra JIMIl WA WHBIX
yOJUYHBIX UHTEPECOB;

- eIMHOO00pa3us B TOJIKOBAHWU U IPUMEHEHUH CYJJaMU HOPM IIpaBa.

IIpu paccmoTpeHun Jejla B KacCalMOHHOM WM HAaA30PHOM IOPsJIKE
MIPOBEPSIETCA MPABUIBHOCTh NMPUMEHEHUS W TOJKOBAHUS HOPM MaTE€PUAIBHOTO
IpaBa U HOPM IIPOLECCYAJIbHOTO IIpaBa CyJaMH, pacCMaTpUBAaBIIMMU JIEJI0, B
npenenax J0BOJOB KAaCCAllMOHHBIX WM HAJ30PHBIX KaJIOOBI, TpeacTaBiieHus. B
MHTEpEeCaxX 3aKOHHOCTH CyJl KaCCalMOHHOW WJIM HAA30PHOM WHCTAaHLMM BIIPaBe
BBIUTH 3a TMpelesbl JOBOJOB >KaloObl, mpencraBieHus. llpu sTtom cya
KACCAllMOHHOM WJIM HAJ30pPHOM HWHCTAHIIMM HE BIPABE IPOBEPATH 3aKOHHOCTH
CyJIeOHBIX TIOCTAHOBJICHUHN B TOM YacTH, B KOTOPOW OHM HE 00XKAITYIOTCS, a TaKXKe
3aKOHHOCTb CYZICOHBIX MOCTAHOBJICHUHN, KOTOPBIE HE 00KATYIOTCHS.

AJIIBOKaTy clenyeT HWMETb B BHIY, 4YTO IPU PACCMOTPEHUU Jeia B
KaCCallMOHHOM WJIM HAaJ30pPHOM IOPSAKE, COOTBETCTBYIOLIME CYyIbl HE BIIPABE
yCTaHaBJIMBATh WJIM CUUTATh JOKA3aHHBIMU OOCTOATENbCTBA, KOTOpPbIE HE ObLIU
YCTaHOBJIEHbl JMOO OBUIM OTBEPrHYTHl CYAOM TME€pPBOM WM aNeUISIIIUOHHON
WHCTAHIMH, JIUOO MpEeapeniaTh BOMPOCHl O JOCTOBEPHOCTH HIJIM HEJOCTOBEPHOCTH
TOr0 WJIM WHOTO JOKAa3aTelIbCTBA, MPEUMYIIECTBE OIJHUX JOKA3aTENbCTB IEPEN
JPYTUMHU U OTPEJIETISATh, KaKoe CyJeOHOe MOCTAaHOBJICHHUE JODKHO OBITh MPUHSATO
IIPY HOBOM PaCCMOTPEHUU JIETA.

BwMmecte ¢ Tem ykazaHus Ccyna KacCalMOHHOW WJIM HAA30pPHOM MHCTAHUHUMU O
TOJIKOBAaHUU  3aKOHA  SIBIISAIOTCS ~ 0OsI3aTeNbHBIMH UL CyJa, BHOBB

paccMaTpUBaIOIIEro AEII0.
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1o pe3ynbraTraM paccMOTpPEHHUs KaCCAallMOHHOM 7kaio0bl UM MPECTaBICHUS
Cyl IIPUHHAMAeT KaCCallMOHHOE IIOCTAHOBJICHWE WM ONPENENICHHE, a 10
pe3yibTaTaM  pacCMOTPEHHMsS  HAJA30pHOM  KajloObl,  NpPEACTaBICHUA -
ITIOCTAHOBJICHHUE.

[TocTaHOBIIEHHE WM OMNpPENEIEHUE CyAa KAacCAllMOHHOW WM HaJ30pHOMU
WHCTAHIIMU BCTYMAET B 3aKOHHYIO CHIIy CO JTHA €r0 NPUHATUA.AJIBOKAT HE JOJIKEH
3apaHee TApaHTHUPOBATH CBOEMY JOBEPUTENIO ITOJTHOCTBIO IOJIOKUTEIBHOTO
peleHnst B uX moje3y. [IpuueM agBoKaT HOJKEH Pa3bACHUTH JOBEPUTEIIO, YTO
TOJILKO Cy/A TpUHUMAaeT peimieHue. Takxe aaBokaT (OPMHUPYET YBaXKUTEIHHOE
OTHOILLIEHWE K CyAy M K IPaBOCYAMIO B LenoM. HecMoTps HM Ha 4TO, aaBOKar
JOJKEH OBITh CAEpXKaHHBIM U TAKTUYHBIM B X0Ji€ cyAeOHOTro 3acenanus. Peus ero
JOJKHA OBITh T'PAaMOTHOM, apryMEHTHPOBAaHHOM, B3BEIICHHOW W OOJyMaHHOM,
BEJlb OH UMEHHO OH OCYILECTBIIACT 3aIIUTY IIPAB CBOUX JOBEPUTEIICH.

N3 Bcero BBIIEU3II0KEHHOIO MOYKHO CENATh CIEAYIOIINE BEIBOBI:

B cynaeOHOM 3acenaHuu y aJBOKaTa HMMEIOTCS MPOLECCyallbHbIE NpaBa U
o0s13aHHOCTH, KOTOpblie cTporo ompeaenensl [TIK P®, mnpuyem mnpaBa wu
00S3aHHOCTH OTJIMYAIOTCA JPYyr OT Jpyra B 3aBUCUMOCTH OT HHCTAHIIHMM
paccMoTpeHus nena. Takum o0pa3oMm, yyacTHe aJBOKara B pPa3HBIX BHIAX
IPaX/IaHCKOTO CYJEOHOro mporecca UMEET CBOM OCOOEHHOCTH M 3TO MOXKHO
Ha3BaTb KBHUHTACCEHIMENW BCEX €ro yCWIMH MO OKa3aHWIO IPABOBOM IOMOIIU
JIOBEpUTENI0. YCIex aJBoKaTa B CyJe HalpsMYyIO0 3aBHCUT OT BCel paboThl,
pOJEIaHHON UM JI0 CYAEOHOTO 3aceqaHusl.

JlesiTenbHOCTh aJBOKaTa B CyJeOHOM 3aceJaHuM C TOYKHA 3pPEHHUs
po(hecCHOHANBHBIX HAaBBIKOB MOYKHO Pa3ZesIuTh Ha JIBE COCTaBIISIIOIIME: paboTy ¢
JI0OKA3aTEIbCTBAMU U BBICTYIUJIEHUE aJIBOKAaTa B CYAE.

YroObl J0CTUYDL MOJOXKHUTEIBHOTO MCXOAa IO TpakIaHCKOMY Jeny,
3aIUTHUKY  HEOOXOAMMO  TIIATEJIbHO  MOATOTOBUTHCA K  CcyneOHOMY

pa3oupaTenbCTRY.
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3akJIroueHue

N3 Bcero BBIIEN3IIOKEHHOTO MOYKHO CAENATh CIEAYIOIINE BIBOIBI.

Bo-niepBbIX, Ha CErogHSAUIHUM JE€Hb 3allMTa MpPaB W CBOOOJ 4YeJIOBEKa U
rpaKIaHWHA SIBIIAETCS NPUOPUTETHBIM HampaBieHuemM B P®, u anBokartypa,
OyJIyuyd YHHMKAJIbHBIM WHCTUTYTOM, CTOMT KaK pa3 Ha CTPa)Ke€ OXpaHbl JaHHBIX
npaB U CBOOOSI.

HeobxoaumocTh 3TOro HMHCTUTYTa OOYCIOBJIEHA TEM, YTO KaXIOMY
IrPpKJAHUHY MPEAOCTaBIEHa BO3MOXHOCTh 3aIMINATh CBOM IpaBa M 3aKOHHbBIE
UHTEPECHl B Cy/I€, OJHAKO HE KAXKIbIH CMOXKET CaMOCTOSITENIbHO U IOPUANYECKHU
IrPAMOTHO OCYIIECTBISATH 3TO MpaBO. B 4MCIO 3THUX TIpaklaH BXOJAT HE TOJIBKO
HEJIEECIIOCOOHBIE, OrPaHUYEHHO JI€ECIIOCOOHbIE, HO U JIIOJU, KOTOpbIE HE
pa3buparoTcs B IOPUAMUECKUX acleKkTax Ccy/1e0HOro mporecca.

NHCTUTYTY aIBOKaTypbl MPUHAICKUT BaXKHENIAs POJIb B PEHICHUN 33]]a4U
oOecrieyeHus: OXpaHbl 3aKOHHBIX MHTEPECOB CYOBEKTOB MPABOBBIX OTHOILIEHUH.
Benp mpaBo MMeTh MO A€My NPEACTABUTENS - aJBOKaTa - COCTABIISIET BaXKHBIN
AJIEMEHT TMpaBa TPaKJaH Ha IMOJYyYEHHE KBAaTU(PUUMPOBAHHOW IOPUINUYECKON
MTOMOIIIH.

Takum oOpa3oM, caMbIM BaXXHbIM W AaKTUBHBIM CYOBEKTOM CYAEOHOTO
MPEJACTABUTEIILCTBA SIBJIACTCS aJBOKAT (3alIMTHUK), KOTOPBIM U OKa3bIBaeT
KBTU(PUITUPOBAHHYIO IOPUANYECKYIO TTOMOIITb.

Bo-BTopeix, mnpaBoBoi crtaryc anaBokara mnpomucadn B [TIK P® wu
COOTBETCTBYIOIIUX 3aKOHAX, KOTOPBIE OTPAXKaIOT €ro mpasa v 00si3aHHOCTU. Kpyr
npaB U OO0sS3aHHOCTEW aJBOKaTa 3aBUCUT OT CTaTyca JOBepUTeNs (UCTel WM
OTBETYHUK) U OT BO3JIOKEHHBIX MPaB U 00S3aHHOCTEN, BBIIAHHBIX JIOBEPUTEIIEM B
JIOBEPEHHOCTH.

['maBHO# GyHKIMEH 3alIMTHUKA B TPaXIAaHCKOM MPOIEcce, HECOMHEHHO,
aBisiercss (QyHKUMS 3amuThl. Ero mnpenHasHayeHHE COCTOUT B TOM, YTOOBI
n30paTh MPaBUIIBHBIE CPEJCTBA U CHOCOOBI 3alUTHl KiaueHTa. JlanHas QyHKIus

TAaKXKE SABIACTCA HCO6X0)II/IMBIM CpCaACTBOM pcain3alluh TaKOIro Ba>XHOI'O
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MPUHIIMIA TPAXKIAHCKOr0 CYJONPOU3BOICTBA KaK COCTSA3aTEIbHOCTh. T€M CaMbIM
YKPEIUJIEHUE COCTA3aTENIbHBIX Hayajdl B TPaxJaHCKOM MPOILIECCE Mpeanoaraet
caMo (pheKTHBHOE ydacTHe 3alIUTHUKA B TPAXKIAHCKOM CYAOMPOU3BOJICTRE.

B- Tperbux, B cyaeOHOM 3acellaHnM y aJBOKaTa UMEIOTCS MPOLeCCyalIbHbIC
nmpaBa U 00s3aHHOCTH, KOTOpbie cTporo omnpenaeneHsl ['TIK P®, npuuem mpaBa u
00SI3aHHOCTH OTJIMYAIOTCA JAPYr OT JIpyra B 3aBUCUMOCTH OT HWHCTAHIUH
paccMoTpenust jaena.Takum o0pa3oMm, ydacTHe ajaBoOKara B pa3HBIX BHIAX
IPKIAHCKOTO CyAeOHOTO Ipoliecca MMEeT CBOM OCOOCHHOCTH W ITO MOKHO
Ha3BaTh KBHUHTAICCEHIIMEHW BCEX €r0 YCWJIMU IO OKA3aHUIO IMPABOBOW IMOMOIIH
JIOBEpUTENI0. Ycmex aJBoKara B CyJ€ HaNpsMyK 3aBUCUT OT BcCel paloThI,
MIPOJICJIAHHOM MM JI0 CY/ICOHOTO 3ace/IaHusl.

JleATebHOCTh aJiBOKaTa B CyACOHOM 3acelaHUM C TOYKUA 3PEHUs
npo¢heCCUOHANIBHBIX HABBIKOB MOXKHO Pa3JIeIUTh Ha JIBE COCTABJISAIOIINE: paboTy C
JI0Ka3aTeIbCTBAMU M BBICTYILJICHUE aJIBOKATa B CY/JIC.

UTtoObl 1OCTUYL MOJIOKHUTEILHOTO MCXOJla MO TPakIaHCKOMY ey,
3AIIUTHUKY  HEOOXOJMMO  TIIATEIbHO  IMOJATOTOBUTBCI K  CyAcOHOMY
pa3OupaTesbCTRY.

AZIBOKaT HE€ JOJDKEH 3apaHee TapaHTUPOBATh CBOEMY JOBEPUTEINIO
MOJTHOCTBIO TOJIOKUTEJIBHOTO PElIeHUs B UX MoJb3y. [IpudyeM, aaBokaT JOJKEH
Pa3bSICHUTH JOBEPUTENIO, YTO TOJIBKO CYJ MPUHUMAET perieHue. Takke UMEHHO
a7aBOKAT (hOPMUPYET YBAKUTEILHOE OTHOIICHUE K CYJy M K IIPAaBOCYAHUIO B LIEJIOM.
HecmoTtps HU Ha 4TO, aABOKAT JOJKEH OBbITh CIEPKAHHBIM U TAKTUYHBIM B XOJI€
cylneOHoro 3acenanus. Peub ero noikHa ObITh TPAMOTHOM, apryMEHTHPOBAaHHOM,
B3BCIICHHOW W OOJyMaHHOW, BEIb OH MMEHHO OH OCYIICCTBIISICT 3aIUTy IIpaB
CBOUX JoBeputeneil. TeM camMbiM MOMOIIb B PACCMOTPEHUM TPakIaHCKOTO Jeia
KBaJIU(UIIMPOBAHHOTO TMPEJACTABUTEIS - aJBOKaTa (3aIllUTHUKA) - II03BOJISCT
n30eKaTh OTPUIIATSIBHBIX MTOCASACTBHMA JIJIs JOBEPUTEIIA.

B-uerBepThIX, KOHEYHO K€, celdac Ha3pea OCTPbIM BOIPOC O CTATyCE
aJIBOKaTa KakK 3alllUTHUKA B TPaXTAHCKOM CYAOMPOU3BOJICTBE, HEOOXOIUMO

pedopMupoBaHre B JaHHOW OTpaciu, Hampumep, cienyeT BBectH B D3 00
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aZIBOKAType JIErajlbHOTO OMpEeNeeHHs] «KBAIM(DUIMPOBAHHON IOPUIAUYECKOM
NOMOILM». 3aKOHOAATEIBHOE OMNPEIEICHUE JTAHHOIO IMOHATUS Cpa3y XKe Permsio
Obl psiT MPOTUBOPEUM M TPOOEJOB B MpakTUKE NMpUMEeHeHUs. Mbl mpejsaraem
cienymoee noustue: Kpanuduunupoannas opuandeckas IOMOIIb - 3TO TOMOIIIb,
OKa3blBa€Masl  KOMIIETEHTHBIMU  CIEHHAINCTAMHU,  YIOJHOMOYEHHBIMH B
COOTBETCTBHH C 3aKOHHOM Ha €€ OCYIIECTBIICHUE.

ITonATHO, uTO B PD Henb3s ycTaHABIMBATH MOHOIIOJIMIO HA OCYIIECTBICHUE
IOPUUYECKON MOMOIIM, HO TJaBHYIO pOJib BCerja urpaiga U OyAeT urparb B
JAHHON oTpaciau ajaBokaTypa. Peammsanus nganHoil nporpamMmbl  «HOcTumms»
BO3MOYKHA TOJBKO IOCJIE YCTPAHEHHsS] BHYTPEHHUX MPOTUBOPEUYHMI B MHCTUTYTE
IPEICTaBUTENIBCTBA U aJIBOKATYPBI, & TAKXKE JI€TaIbHON MPOpabOTKE HOPMATUBHO-
npaBoil 0a3bl, MpoLecc KOTOPOU ele HavaJICs.

Ha cerogHsmHuil J€Hb BOIPOCHI, CBSI3aHHBIE C Y4YacTUEM aJBOKaTa B
IUBUIMCTUYECKOM TMpoliecce, MPUOOpETaloT Bce OOJBIIYI0 aKTyalbHOCTh. llpu
TOM Yy4YacTHE aJBOKaTa B UMBHIMCTUYECKOM MPOLECCE XapaKTEepU3yeTCs
ornpeneneHHon cnenupukoi. Peub et He TobKo 00 0COOEHHOCTAX MOJTHOMOYMMA
agBoKata W crnocoboB ux odopmieHua. BaxHo Takke 3HaTh OCOOCHHOCTH
OpraHu3alnuu padoThl aJBOKaTa, CPeAM KOTOPBIX - METOAMKAa (POPMHUPOBAHUS
NO3ULMKA N0 Jely, MNpaBWIa BEIEHUS aJBOKAaTCKOIO ITPOM3BOJCTBA, IpPaBHIIA
COCTABJICHHSI COTJIAIIEHHsI O MPABOBOM MoMoIU. YTO KacaeTcsi HEMOCPEACTBEHHO
IIPOLIECCYAbHOM JIEATEIbHOCTH aJIBOKATa, TO €€ YCIEIIHOE OCYLIECTBIECHUE,
0€3yCIIOBHO, MpPEANOjaraeT AETAIbHOE W CKPYIYJIE3HOE BIIAJIEHUE HOpPMaMHu
IpoliecCyaabHOro Mpasa.

MunrocT Poccru rOTOBUT 3aKOHOIPOEKT, KOTOPBIM MO3BOJIMT CTOPOHAM
y4yacTBOBaTh B 3acelaHMsX CyJa U3 JomMa Wi oduca Yepe3 HHTEpHET.
«[IpenycmaTpuBaercs BHeOpeHHE B pabOTy CyAOB BCEX YpPOBHEH MpPaKTUKH
JIOTIyCKa YYaCTHHKOB Jiela K y4acTHIO B CyJeOHOM 3acelaHHU HE TOJIbKO depes
CIIOXKUBIIYIOCS W HMCHOJIB3YIOIIYIOCSI B HAcTOfAIllee BpEMs  CUCTEMY
BUJICOKOH(EPEHIICBA3M, TMPEACTABIAIONIYI0 COOOM KOMIUIEKC MpOTrpaMMHO-

arnmapaTtHbiX CpEACTB CYJOB, HO MW aHAJOIHYHYIO CHCTEMY, IIO3BOJIAIOIIYIO
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MPOU3BOANTH OOMEH uH(popManuedr MeXIy CyIoM | (IpyrdMu) JHUIaMU
MOCPEACTBOM TMEpPEayu BUJICOCUTHAJIOB B PEXKMME PEalbHOrO BPEMEHU [4Yepe3
UHTEPHET», - coobrnaroT B Muntocte[30].

[Ipu mpoBeaeHWM CyneOHOTO 3aceTaHusi B peXuUMe BeO-KOHGPEpPEHITUN
KKl YYaCTHHK TpOIecCa CMOKET y4acTBOBaTh B HEM CO CBOEr0 paboyero
MecCTa, IUCTAHIIMOHHO OOIIAsICh C CYJIOM U OCTaJIbHBIMU YYaCTHUKAMH MpoIecca.

Ceituac MuHroctoM Poccun COBMECTHO C APYTMMH 3aMHTEPECOBAHHBIMH
rOCyJapCTBEHHBIMU OpraHaMu pa3padaThIBaeTCsl 3aKOHOMPOEKT O BHECEHUU
mmMeHeand B ['TIK P®, AIIK P® u KAC P® B cOOTBETCTBHE C INIAHOM
MEpONpUsITU MO HarnpalieHH0 «HopMaTuBHOE peryinpoBaHUE» MPOTPAMMBI
«IIudposas sxonomuka Poccutickoit denepanum».Tem caMbiM, OHIalH-3aceTaHUS
CMOTYT MPOXOJUTh MO TPAKIAAHCKUM, apOUTPAKHBIM U aIMUHHCTPATUBHBIM [I1O
criopam MeXxAy rpaxkJaaHaMH U rocopraHami| aenaM.CorjiacHO IPEACTaBICHHOMY
B aBrycre 2019 roma mpoekty Oynymiero cynepcepsuca «lIpaBocyane oHmaiiHy,
npejanoiaraeTcsi 00ECNeYnuTh YAAJICHHOE YydacTHE B MpOlecce 4Yepe3 CalT
«Tocycnyru» ¢ 2022 rona, a ¢ 2024 roja BHEAPUTHh ayTEHTU(UKAITUIO YYaCTHUKA

cyeOHOro mporiecca N0 OUOMETPUUECKUM JJAHHBIM.
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