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AHHOTAIIUA

Tema Hacrosmero uccnegoBanus: «Hayka rpaxxmanckoro npasay.

AKTYaJIbHOCTh TEMBI UCCIIEOBAHUS ONPENIEIAECTCS TEM, YTO TEOPETHUUECKUN
KOHIIENT LEJIEBBIX YCTAHOBOK MPEANPUHUMATENBCKOrO MPAaBa HE BCEI/1a COBMANAET
C pa3BUTHEM IMPAKTHUYECKOW pPeaav3ally IOCTYJATOB TPa)KIaHCKOro mpasa. B
OTJIEJBHBIX CIy4asx MpolsemMa JISKUT B peaTn3alluOHHOM acIeKTe, a B OTJAEIbHBIX
— B TOM, YTO TEOpPHEH HEAOCTAaTOYHO NPOpPabOTaHbl MPEAMET U METOJ
IPaKIaHCKOTO IpaBa.

Lens wuccnenoBanus. Llenapio BBITYCKHON KBaNU(DPUKAIMOHHONW pPabOTHI
ABJISICTCS AaHAJIN3 TTOHSTHUA, IPEAMETA U METOA TPAXKAAHCKOTO MPABA.

3ajaun UCCIEIOBAHUS:

— paccMOTPETh IPaXKAaHCKOE MPABO KaK YaCTHOE MPABO;

— U3YYHUTh MECTO I'PAXKIAHCKOTO MTpaBa B MPABOBOW CUCTEME;

— NPOAHAIM3UPOBATH CUCTEMY I'PaXKAAHCKOTO MPABA;

— U3Y4YUTh OOIIECTBEHHBIE OTHOIICHHS KaK TMPEAMET IPABOBOTO
pEryIupOBaHUs IPAXKIAHCKOIO IPaBa;

—  PaccMOTPETh TPAXKAAHCKOE U aIMUHUCTPATUBHOE MPABO;

— paccMOTPETh IPAXKIAHCKOE U TPYAOBOE NPABO;

—  PaccMOTpEeTh rPakIaHCKOe U (PUHAHCOBOE TIPABO.

CtpykTypa uccleqoBaHusi OOYCJOBJI€Ha €€  IeNblo.  BbIyckHas
KBaTu(UKAMOHHAs pabdoTa COCTOUT W3 TpeX IJIaB, 3aKJIIOUCHUS M CIIHMCKa

UCIIOJIb30BAaHHOM uTepaTyphl. O0BEM paboThl cocTaBisieT 60 cTpaHwMIl.
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BBenenue

AKTyaJIbHOCTh HCCJICJIOBAaHUSI OMpEACNsAeTCS TEeM, YTO COBPEMEHHOE
rpa)XIaHCKOE TIPAaBO B KAYECTBE OTPACTH YACTHOTO MpaBa JOKHO 00eCTIeunBaTh:

— ycioBUSL Uil OJArompUsiTHOTO  Pa3BUTHS — MPEANPUHUMATEIHCKON
aKTUBHOCTHU TPAXKIaH, YTO 3aKPEIJICHO Ha YPOBHE HOPMATUBHO-TIPABOBBIX aKTOB;

— CTUMYJIMPOBaHHWE PAa3BUTHsA OSKOHOMHKH Ha 0a3e QopMUpOBaHUS U
pa3BUTHA YAacCTHOM WHUIMATUBBI (B TOM 4YHCIE TPEANPUHAMATEIHCKOTO
XapakTepa);

— JIMMUTUPOBAHHBIN YPOBEHb BMEIIATEIHCTBO B BhIIICYKa3aHHBIE MPOIECCHI
rOCYJAapCTBEHHBIX  CTPYKTYp (MCKIIOYUTEIBHO C  IEJIbIO coOoIeHus
0O0I11eTIPaBOBBIX UHTEPECOB);

— (opMHUpOBaHUS MPEANOCHUIOK I JIEMOKPATHYECKOTO TOoCyAapcTBa H
IpaKJaHCKOTO 0011IeCTBA.

Onnako TEOPETUYECKUM KOHIIETIT IIEICBBIX YCTaHOBOK
MPEANPUHUMATENHFCKOTO MpaBa HE BCEI/Ia COBMA/AET C PA3BUTHEM MPAKTUUYECKOMN
peann3anuyd TOCTYJIAaTOB TpaxkaaHCckoro mpasa. [lomywaercs, 4To mpaBoBas
CHUCTEMa BOBCE HE 3aMKHYTA, IMOJHOCTHIO aBTOHOMHA OT JIPYTHX OOIIECTBEHHBIX
HAyK, OHa CMOCOOHA K KOMAaHIHOW UTpe WU KOTHUTHUBHO OTKPBITA. DTO O3HAYAET,
YTO HE BCETJa CYMIESCTBYIOT UCTOYHHUKH IS MPUHATHS CYACOHOTO perieHus, T. €.
OIICHOYHOE 3aKJIFOYCHHE, KOTOphIE COJAEpk,AT IIKATy OIICHOK, KOTOPYIO MBI
Ha3bpIBAEM HCTOYHUKaMH TmpaBa. IOpucnpyzeHiusi, ee TNepBOHAYaIbHAs
KOHIICTIIIAS, SIBIASETCS (PUKTUBHOW, W OJHA W3 CaMbIX BaXHBIX (QUKIHANA
3aKJII0YaeTCss B TOM, 4YTO BCErJa CYIIECTBYIOT O(HUIIMATBHO YCTAHOBIJICHHBIE
KPUTEPHUH OLICHKH JIUTS IPUHATHS OIICHOYHOTO PEIICHHUS.

Ho Tte odeHb TsDKeIbIC Ciy4yau, KOTJa TPUXOAUTCS BBIOMPATH MEXKIY
paBHBIMU  TIpaBaMU, PACKPBIBAIOT TO, YTO CKPBHITO B JOTMAaTUYECKOU
IOPUCIIPYJICHIIMN: W 3TO Pa3pbiB B 3TUX OPHUIIMATHLHO YCTAHOBJICHHBIX KPHTEPHUIX

OICHKH, TO €CTh B HICTOYHHKAX IIpaBa.



N Torma BeicIIMEe Cyabl BBOAST B CBOHM PACCYXKICHUS CCHUIKM HA HOPMBI
ATUKH, HA TPABOBYIO CIPABEJIMBOCTh, HA IKOHOMHUYECKYIO 3((PEKTUBHOCTH, TO
€CTh Ha METalpaBOBbIE HOPMbI, KOTOPBIE BMECTE 00Pa3yIOT COIMATBHBIN MOPSJIOK.

B otaenbHBIX ciydasx mpoOiema JICKHUT B peaTn3alliOHHOM acIleKTe, a B
OTJICJIbHBIX — B TOM, YTO TE€OPHUEH HEIOCTATOYHO MPOPadOTaHBI MPEAMET U METOJT
rpak JaHCKOTO MpaBa.

OOBEKT UCCIeNOBaHUS — TPAXKAAHCKOE TIPABO.

[Ipenmert nccnenoBaHus — poJib TPAKIAHCKOTO ITpaBa B HaYyKe.

Lenp wuccnenoBanus. llenapio BBIMYCKHOW KBaIM(UKAIIMOHHOW pPaOOTHI
ABJISICTCS AaHAJIN3 TTOHSTHUA, IPEAMETA U METOA TPAXKAAHCKOTO MPABA.

3a/1auy UCCIICOBAHM

—  PaccMOTPETh IPAXKAAHCKOE MTPABO KAaK YaCTHOE MPABO;

— U3YYHUTh MECTO I'PAXKIAHCKOTO MTpaBa B MPABOBOW CUCTEME;

— TMPOAHAIIU3UPOBATH CUCTEMY I'PAXKIAHCKOTO MPABA;

— H3Yy4YUThb OOIISCTBEHHBIC OTHOIICHUS KakK IpeaMeT IMPaBOBOTO
PEryJIMPOBAHUS TPAXKIAHCKOTO MPABa;

— PaccMOTPETh IPAXKAAHCKOE U IMUHUCTPATUBHOE MPABO;

—  PaccMOTPETh IPaXKIAHCKOE U TPYAOBOE MPABO;

—  paccMOTpEeTh rpakaaHCKoe B (PMHAHCOBOE MPABO.

MeTtoaonorus uccieqoBaHus. MeTo0J0rMYeCKO OCHOBOM HACTOSIIETO
UCCIIEJIOBAHUSI COCTABJISIOT OOIIME M YaCTHBIE METOJbl HAy4YHOrO TMO3HAHWS, B
YaCTHOCTH, HWCTOPUYECKHM, KOMIUICKCHBIA, CUCTEMHBIM, aHAJOTUHU, METO]I
CPaBHUTEIBHOIO TMpAaBOBEICHUA. B  KadecTBe Mmarepualia MCCIEI0BaHUA
BBICTYIIAIOT HOPMATUBHBIE IIPABOBBIE AaKThl TPAXJAHCKOTO TMpaBa. MeTombl
HCCIICIOBAHUS MPEJICTABISAIOT COOOM KOMILJIEKC CHUCTEMHOTO U CPaBHUTEIHLHOTO
aHajau3a.

TeopeTnueckass  OCHOBA  MCCIeNOBaHWA. B Xxome  HCClIeIOBaHMS
MCIIOJIBb30BaHbl TPyAbl Takux aBTOpoB, kak AnzapeeB B.K., baiipamkyno A.K.,

benos B.A., bornanoB E.B., bytne B.B., Tapycuna H.H., I'apamko A.I1O.,



Kanamesckuii B.A., Kapnerues M.B., KapnayxoBa E.B., Kuarkuna M.M.,
Kpachos IO.K. u 1.1.

HopmaTtuBHass ocHOBa HCCIieIOBaHUS ONpEJEICHa TEMOW HCCIIEeIOBaHUs U
BKJIIOYAET B c€0s HOPMATUBHO-TIPABOBBIE aKThl, KaK JICUCTBYIOLIUE HA TEPPUTOPUHU
Poccun, Tak m Apyrux cTpaH, a TakkKe MEXJIYHApOIHBIE, KpOME TOro, B pabore
PacCMOTPEH UCTOPUYECKHUI OMBIT, a MTOTOMY AHAIM3UPYIOTCA U HEACUCTBYIOIIEE
YK€ 3aKOHO/IATENbCTRO.

OMnupudeckass OCHOBA HCCIEIOBAHMS BKIIOYaeT B ceOs MaTepuaibl
CyZeOHOM MPaKTHKHU (B TIEPBYIO 0YepPE/lb, TOCTAHOBICHUS BBICIINX Cya0B P®D) 1o
TEME MCCIICTOBAaHMS.

[TonmoxeHusi, BBIHOCMMBIE Ha 3allUTy: B HAyKe JO CHUX IOpP HET €IUHOTO
MHEHHS O TIOHSITUU «OOBEKT MpaB». B TOKTpUHE U 3aKOHONIATENBLCTBE COJEPKATCS
pa3HbIe MOAXOJbI K COOTHOILICHUIO 00BheKTa U mpeamera (cT. cT. 8.1, 157.1, 178,
179, 226, 233, 256,322,398, § 311. 23 I'K, n. 3 ¢1. 429, . 4 cT1. 429.2, c1. 432, 1.
2 ct. 590, m. 2 ct. 602, cT. cT. 607, 666, 707, 807 I'K[2]), COOTHOIIIEHHIO MOHATHI
«OOBEKT IpaB» U «OOBEKT MPABOOTHOIICHUM)», a TAK)KE€ COOTHOIICHUIO 00BEKTOB
rpaXJIaHCKUX TMpaB C YacTHBIMU  BHUJAMH, HCIOJB3YEMBIMU Kak B
oOmerpax1aHCKOM, TaK M B CIICIIMAIIBHOM 3aKOHOIaTEJIbCTRE.

Teopernueckass U MpaKTUYECKass 3HAYMMOCTh MCCJIEOBAHUS OINpeaesIeTCs
TE€M, YTO BBIBOJbI, MOJYYEHHBIE B XOJI¢ pabOThl, MOTYT OBITh MCIOJIb30BAaHbI JIJIsI
JaIbHEHIIIET0 aHalii3a TEMbl HUCCIEAOBAaHMS, KPOME TOTO, MCIOJb30BAThCA IMPHU
YTEHUU JICKIIMOHHBIX KYpCOB, a TaKXe€ BBICTYINaTh 0a30BbIM MaTepUajoM IMpHU
pa3pabOTKe MOMPABOK B 3aKOHOJATEILCTBO.

Crpyktypa wHccienoBaHus OOyCJIOBJI€Ha €€  Ieiblo.  BBImyckHas
KBaTu(UKAMOHHAs pabdoTa COCTOUT W3 TpeX IJIaB, 3aKJIIOUCHUS M CIIHMCKa

VCIOJIb30BaHHOM JINTEPATYPHL.



I'naa 1. [lonsiTHEe IPakIAHCKOr0 NMPaBa M €ro MeCTo B NMPaBOBOU
cucreme

1.1. I'paxxaanckoe NpaBo Kak 4acTHOE MPaBo

I'paxknanckoe mpaBo — 3TO MHOrorpanHoe nonsarue. [Ipexne Bcero, oHO
OTHOCUTCS K TpyIIE OTpaciell pPOCCUHCKOro YacTHOro (B IMPOTHUBOBEC
nyoJMYHOMY) TpaBa. B 3TOM cMmbiciie 3Ta OTpaciib HAYYHOT'O HOPUANMYECKOTO
3HaHUS TPEJCTaBIsIET COOOM COBOKYMHOCTh MPAaBOBBIX HOPM, PETYIHPYIOIINX
VMMYILIECTBEHHBIE U CBA3aHHBIE C HUMHU JIMYHBIE HEMMYIIECTBEHHbIC OTHOLICHUS,
OCHOBAHHbIE Ha psAe NpUHIUIOB. B mepByro ouepenb - Ha pPaBEHCTBE,
CaMOCTOATEJIBHOCTH BOJIM M MMYIIECTBEHHOM HE3aBUCHMOCTH MX YYaCTHUKOB, a B
clydasiX, MpsMO MPETyCMOTPEHHBIX ACHCTBYIOIIMM 3aKOHOAATEIbCTBOM, W Ha
BJIACTHOM TOJYMHEHUM OJHOM CTOPOHBI JAPYrOM, a TakKe Ha 3allUTe
HEOThEMJIEMBIX IpaB W CcBOOOJA  dYeloBeka (rpaxJaHuWHA) M JIPYrHX
HEMaTepHalbHbIX OJIar.

Kpome TOro, B mnepByro oudepeap IpPH aHAIM3E TPaXKIAHCKOrO IpaBa B
KAaueCTBE YAaCTHOIO IIpaBa  CJIEAYET YCTAHOBUTH COJEPKAHUE TPAKIAHCKOIO
npaBa. Emie B JEBAHOCTBIX ToAax MPOILIOr0 BEKa MPOU30ILIa CMEHa
OOIIECTBEHHO-?KOHOMUYECKOI0 YKIJIaJa, YTO HAIIO BBIPAXKEHUE B MEPEXOIHOU
DKOHOMHMKE C  IUIAHOBOM  HA  pBIHOYHYK.  «BcrmencrBue — pa3BUTHA
NPEANPUHUMATENLCTBA OOBEKTUBHO BOCIPHUHSJIO 3aMETHbIE W3MEHEHHS U
rpaxaanckoe mpaBo»[l4, c¢.37]. B pamkax aHanm3a TrpaxIaHCKOrO TIpaBa
POCCUMCKOW MPAaBOBOW CHCTEMBI, KOTOPOE O MHOT'OM DPELENMHUPOBAIIO YCTAaHOBKHU
PUMCKOTr0 TpaBa, HEOOXOIUMO OTMETUTh, YTO PUMCKOE MPaBO M3HAYAIBHO OBLIO
Y3KOHALIMOHAJIBHOE, apXauyHOE€ M 3aMKHYTO€ [0 INPUYMHE €ro ajanTalud K
npocredmuM ¢popMaMm XxossiiicTBoBaHusA. [lo mepe Tpancpopmauuu Puma B
MHUPOBYIO JIEp’KaBy OHO IIOJIYYWJIO YHUBEPCAIbHBIA XapakTep, a pa3BUTHE
HPKOHOMHUYECKON JKHU3HU NPHUIATI0 eMy cheuupuueckuil ayxX HHIAUBUAYyaIU3Ma,

MPUHITUIIBL CAMOOTIPEICTICHUSI U WHIWBUIYaTbHOM CBOOOJBI. PUMCKHE IOPUCTHI



ONpENETSIN PUMCKOE YacTHOE MPaBO CKBO3b COBOKYITHOCTb TPEX OCHOBHBIX
3JIEMEHTOB!

— IIpaBo, KOTOPOMY MpPUPO/Ia Haydriia Bc€ KuBoe (jus naturale);

— IIPaBO, KOTOPHIM TIOJIB3YETCsI BCE YEITOBEYECTRO (jus gentium);

— HaIlMOHAJILHOE PUMCKOE WJIM IIUBUIIbHOE TIpaBo (jus civile).

[IpaBoBas cuctema [IpeBHero Puma xapakTepu3oBaniach CHHKPETUYECKHUM
enuHcTBOM. l{uBHUIBHOE TpaBO, SBJSSCH CHCTEMOM PHUMCKOTO HAlMOHAIBHOTO
mpaBa, C CaMOro Hayajo OOBEAMHSIIO BCE CBOOOJIBI M BO3MOXKHOCTH PHUMCKUX
rpaxaad. «OHO TPOTHUBOMOCTABIUIOCH jus gentium, KOTOPOE PEeryJIUpOBaIO
OTHOIIIEHUS PUMIISIH C 4yxecTpaHiamu. CTPYKTYpHO LHMBHIBHOE BKIIOYAIIO
YaCTHOE, CaKpaJbHOE M MyOnu4Hoe mpaBo» [9, c.8]. BcnenctBue nukBuanuu
s3pIYeCTBA M TQJICHUS PUMCKOM BJIAcTH YKa3aHHAs TpEXWICHHas CHCTeMa
JMILINJIAch ABYX MOCIEAHUX 31eMeHTOB. [loaToMy jus civile cTaiu OTOXIECTBIATD
C YAaCTHBIM IIPABOM KaK €IMHCTBEHHBIM OCTABILHMCS €r0 JIEMEHTOM.

YacTHble HHTEPECHI B OCTAJIBHBIX CcPepax HEPEAKO MOABEPTAIUCH OTKPHITHIM
nyOnuYHbIM BMemaTenbcTBaM. OJIHaKO MMEHHO B JAHHOW 3IM0XE MPOU30LLIO
3apOKJCHHE KyINE4YecKoro TpaBa KakK 0CO00M pPa3sHOBHIHOCTH YaCTHOTO
perynupoBanus. @DeoganbHas  ¢dopMamus O  CBOUM  SKOHOMHYECKHM,
HNOJUTUYECKUM M TICUXMYECKUM YCJIOBHSM MPECTaBisIa BpEMEHa HaMBBICHIETO
paciBeTa 4YacTHOTO IpaBa 3a CYET MyOJMYHOTO peryiaupoBaHus. BypiKyas3Hblii
CTpOH, KOTOpBIM OBUI OCHOBAaH Ha NPHUHIMIAX HEOTPAHWYECHHOW YacCTHOU
COOCTBEHHOCTH M CBOOOBI JIOrOBOpA, JHIIb YCHWJIMI POJIb YACTHBIX MOJXOJOB.
[Tpu >TOM riIyOOKHE TPOTHUBOPEUHS MEXAYy OOIMMH M YaCTHBIMH HHTEpecamMu
CTaJli TMPUYMHOM aKTUBHOTO BMEIIATEIbCTBA MYOJIMYHOTO IpaBa B YAaCTHYIO
chepy. OTO TO3BOJISIET OXapaKTEpPHU30BaTh Oyp>Kya3HbId MNPaBOMOPSIOK Kak
NEPUO/ BBICIIETO paciBeTa B pa3IBOCHUH IIpaBa.

B ycnoBusx coumanucTUYecKol TOCYIapCTBEHHOCTH W HALMOHAIM3ALUU
OCHOBHBIX CPEJICTB MPOM3BOJICTBA, 3HAUUTEIHPHOTO OTPAHUYCHUS UMYIICCTBEHHBIX

CBO0O/I, TayKe CYIIECTBOBAHKME YaCTHOTO TIpaBa ObLJIO MO BOIIPOCOM.



DTUMOJIOTUYECKH «4YacTHOe» (0T cioBa privatus — Heo(ULIUaIbHbBIH,
JIMIIICHHBIA, OTIEIBHBIN) ONpeaeNsieTcs Kak yacTh yero-to[15, c.13]. YactHoe ecTh
JIBOMHUK BHYTPEHHEr0, WHIUBUYAIIBHOTO U OTACJIBHOIO U AHTUIIOJ, BHEIIHETO,
o0Iero M KOJJIEKTUBHOTO. TakuMm 00pa3oM, dYacTHBIC OTHOIIEHUS - 3TO
BHYTPEHHHE OTHOIICHUS, KOTOphIE (POPMUPYIOTCS MEXKIAY WHIUBUAAMH. ITO
MEXJIMYHOCTHBIE OTHOULICHUS, MPEACTABICHHbIE BCEH CHUCTEMOM COIMAIbHBIX
CBsI3€H, MMEIOIMX BHyTpeHHee 3HaueHue. OMHAKO HE BCE JMYHBIC OTHOIICHUS
NOJJIekKAT MPaBOBOMY PpETyJIUPOBAaHUIO, a JHIIb ONpEJeICHHas WX 4YacTh,
UMEIOIasi MMYIIECTBEHHYIO CYIIHOCTh. Bce ocCTanpHBICE YaCTHBIE BOIPOCHI
COCTaBJISIIOT MPEAMET IPABOBOTO PETYJIMPOBAHUSA, & B HEKOTOPHIX CIydasx OHH
OCTalOTCsi BHE cdephl COIMATbHO-HOPMATUBHOTO perynupoBaHus. OmHako
TPaKIAHCKOE TIPABO TAKXKE CBS3aHO ¢ UMYIIECTBEHHBIMH OTHOMIEHUAMH. VIMEHHO
rpaXJaHCKOE TMpaBO H3JaBHA paccMaTpUBAJIOCh KaK Hayka O I[paBax H
00SI3aHHOCTSIX, OMNPEACNSIONIMX OTHOIICHUS TpaXJaH JApyr K JApyry Kak
WHUBUIOB.

['paxxnanckoe mpaBo OIpeAeNseTcss Kak COBOKYITHOCTh IPABOBBIX HOPM,
OTIOCPEAYIONMINX YACTHBIC TPAKIAHCKUE OTHOIICHUS OTICIHHBIX WHIWUBUIOB B
obmectBe. Ux cepa nericTBusi orpaHudeHa OTIETLHBIMU JUIIAMHU U UX YACTHBIMU
WHTEpPECaMH, YTO OTJIMYAET OTPACTh OT MyOJUYHBIX MPaBOOTHOIICHUH. IMEeHHO B
IpaXIaHCKOM TIpaBe CyOBEKTHI TIpPaB M OOS3aHHOCTEH WMEIOT paBHBIN CTaTyc, a
MPABOOTHOIICHUS] OOBIYHO BO3HHUKAIOT M3 YACTHBIX JOTOBOPOB U PErYIUPYIOTCS
uMu. OCYIIECTBICHHE W 3alUTa TPAXAAHCKUAX TIPaB - 3TO JUYHOE JIEJ0 KaXKIO0TO
3aMHTEPECOBAHHOTO JMIa. B paMkax aHaam3a IrpakJaHCKOTO IMpaBa KaK YacTHOTO
HEO0OXOMMO TaKXKe OMPENETUTh OCHOBHBIC MPUHITUIIBI TPAXKIAHCKOTO (4aCTHOTO)
mpaBa, B TOM YHCJIC TIPUHIIMITBI ¥ UCTOYHUKHU WX 3aKperieHus. men u mpoOaemsl
TPaKJAHCKOTO (YaCTHOTO) TpaBa YETKO OTPAKAIOT €ro OCHOBHBIE MPUHIUIIBI U
npuHIunbl.  [locinenHue  SIBASIOTCS  UCXOAHBIMH W OCHOBOIIOJIATAIOIIMHU
MOJIOKCHUSIMA, Ha KOTOPBIX OCHOBBIBACTCS TpaKAaHCKOE (YacTHOE) MpaBo, U

OOJILIIMHCTBO OXBAaTLIBAEMBIX M SBJICHUH IIOJYHNHAKOTCA M.



B coBpemenHom poccuiickom mpaBe ctathsi 1 ['K PO oTpaxaeT 0CHOBHbIE
INPUHIUIBI TPAXKIAHCKOTO (YACTHOIO) MPaBa, K KOTOPBIM OTHOCSTCS:

- PaBEHCTBO BCEX YYAaCTHUKOB I'PAKIaHCKO-TIPABOBBIX OTHOLICHUI;

- cB00O/1a TIOTOBODPA;

- HETIPUKOCHOBEHHOCTh COOCTBEHHOCTH;

- HEOOXOAMMOCTh OECHpPENsTCTBEHHOIO OCYIIECTBICHUS TPaKIAHCKHUX
CBOOOST;

- o0ecrieyeHUEe TrapaHTUPOBAHHOIO BOCCTAHOBJICHHUS HAPYUICHHBIX MpaB U
CBOOOST;

- cyieOHasl 3alMTa HapyIIEHHBIX CBOOO;

- OpuoOpeTeHHe W pealu3alMs ~— yYaCTHHUKAMU  TPaKIaHCKUX
IIPABOOTHOIIEHUH I'PAKTaHCKUX IIPaB B COOTBETCTBUHU C UX BOJIEH U UHTEPECAMU;;

- HEBMEIIATEJIbCTBO B YaCTHBIE €14,

- cBOOOJIHOE IepeMelIeHre 1Mo Bceil Tepputopun Poccun ToBapoB, padboT U
YCIIYT.

OCHOBHbIE  NPUHIUIBl  IPaXAAHCKOro  (4acTHOTO) IMpaBa  HMEIOT
WCKJIFOYEHNs, KOTOpBIE 3aKpeIUIEHbl B caMOM 3akoHe. Hampumep, NnpuHIMIBI
PaBEHCTBA YYaCTHUKOB I'PaKIaHCKO-IIPABOBBIX OTHOIICHHWI SIBHO OTpaHUYEHBbI B
OTHOUIEHUSX HEKOTOPBIX IOPUAMYECKUX OpraHusauuid. [[ns 3Toro 3akoHonmarenu
MpeayCMOTpEeNId TIpaBa U MHTEPEChl JaHHOTro cyObekTa (myHKT 2 cratbu 105 T'K
P®), cBoOoay mOroBOpa — MOJIOKEHHUS O JOTOBOPE MPUCOSTUHEHUS U IMTyOJIMYHOM
noroBope (cratbu 426 u 428 'K P®). Ho npucyrcTBue UCKIIIOUEHUN HE HAPYILIAET
craryca npeaycMoTpeHHoro B ctatbe | ['K PD nmpaBuia kak OCHOBHOT'O TIPUHIIUIIA
Ipa)/1aHCKOro (4acTHOTO) Mpasa.

HanporuB, npaBuna ctater | MMEIOT CBOKO AANBHEHIIYIO IETAIN3ALUIO.
Tak, B ab3anme 1 mynkra 1 crateu 2 'K P® yka3piBaeTcss Ha paBEeHCTBO,
ABTOHOMHMIO BOJIM W  HMYIIECTBEHHYK) CaMOCTOSTEIBHOCTh  yYaCTHHUKOB
IpaXIAaHCKUX OTHOIIeHWH. B crtatbe 9 peub uaeT 00 OCYIIECTBICHUU HMU
IpaXIaHCKHX TpaB [0 CBOEMY COOCTBEHHOMY YCMOTpEHHIO, a B cTatbe 11 'K PD

— 0 CyJeOHOM 3aluTe TPaKIaHCKUX CBOOO, B yHKTe 1 cTathu 421 — o cBOGOC
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noroBopa. [ToMrumo 0OMMX Hayam rpakAaHCKOTO (YaCTHOTO) MpaBa BCTPEUAIOTCS
JpyrHe COMOCTaBUMbIE MO 3HAYMMOCTH KaTeropuu (Hampumep, TpeOOBaHUs
Pa3yMHOCTH, TOOPOCOBECTHOCTH U CHPABEAJIUBOCTH — B NyHKTE 2 cTaThu 6 'K,
HEJOMYCTUMOCTH 3JI0YNOTpeOIeHus mpaBoM — B ctatbe 10 u T.11.).

3HaueHHEe MW POJb OCHOBHBIX Hauyall TPakIaHCKOro (YacTHOro) IpaBa
IPOSBIIAETCS B TOM, uTo oHuU[17, ¢.21]:

— YCTaHABJIMBAIOT MPAaBOBOM pPEXUM OTpacid B LEJIOM U CHOCOOCTBYIOT
MPaBUILHOMY €r0 MOHUMAaHUIO;

— OKa3bIBAIOT 3aMETHOE BIIUSHHUE HA OTACIbHBIC HOPMBI IIpaBa M UX TPYIIIIBI
— CyOMHCTUTYTHI, HHCTUTYTHI, TIOJIOTPACIIH;

— TpU OTCYTCTBUHM HOPM HEMOCPEJICTBEHHOTO AEUCTBUA JIMOO CXOJHBIX
HOPM, KOTOpbIE MOXHO ObLIO OBbI 3aJeCTBOBATh MO aHAJOTHM 3aKOoHa (IMyHKT 1
cratbu 6 'K), moMoraioT ycTaHOBHUTH MpaBa U OOS3aHHOCTH CTOPOH (aHAJIOTHS
npaBa — IMyHKT 2 cTaThu 6).

Brimeykasanabie MOIOXKEHHs] 000CHOBBIBAIOT 3HAYEHUE U POJIb OCHOBHBIX
HayaJl FPakJJaHCKOIO MpaBa.

Jlanee HeEOOXOAMMO BBIIBUTH OCOOEHHOCTH TPAKJAHCKOIO IIpaBa Kak
4acTHOrO TpaBa. ['paxmaHckoe mpaBo, ¢opMupys 0a3uc 4YacTHOTO IIpaBa,
pEeriiaMeHTUPYET pa3HOOOpa3HbIe OTHOIICHUS TPaXJAaH W MX KOJUICKTHBOB
MPEUMYILECTBEHHO C YYETOM MX YaCTHBIX MHTEPECOB U ocoOeHHocTel. s 3Toro
rpaXKJaHCKOMY MPaBy HEOOXOAMMO O(DOPMIISITH MOI0OHBIE B3aUMOOTHOIIICHHS TaK,
YTOOBI:

— X YYaCTHHUKHU OBLITN B IOPUANYCCKU PAaBHOM ITOJIOKEHUHU APYT K APYTY;

—IpU3HABAJIACh UX UMYIIECTBEHHAsI 000COOJIEHHOCTh U CAMOCTOSTEIbHOCTH;

— Yy4aCTHHUKHU 00Jafanu Obl JOCTAaTOYHO IIMPOKOW aBTOHOMHUEW (CBOOOION)
P BBIOOPE OMPENEIICHHOTO BapruaHTa TIOBEICHMUS.

N3noxeHHpie 0OCTOSTENbCTBA Kak pa3 W (GOPMHUPYIOT OCOOEHHOCTH
IPaKIaHCKO-TIPAaBOBOI0 (YaCTHOIPABOBOro) peryaupoBanus. K ocoOeHHOCTIM

rpakIaHCKOro npaBa cieayet otHectu[13, ¢.10]:
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— HaJIW4ME TMOJABJISIIONIET0 YUCIA JAUCHO3UTUBHBIX U BOCIOJHUTEIbHBIX
HOPM;

— IIMPOKOE MPUMEHEHUE BO3MOKHOCTEN CaMOPETYJIUPOBAHUS, B TOM YHUCIIE
BEPOSITHOCTh BO3HUKHOBEHHUS, U3MEHEHHSI JIMOO MPEKpAICHUs] OTHOILICHUM IO
COTJIALLIEHUIO UX CTOPOH;

— MPUMEHEHNE Pa3HbIX OI[EHOYHBIX KaTeropuil U MOHIATHH (100pOCOBECTHOE
MOBEJICHHUE, Pa3yMHBIE CPOKH, MEJIKUE OBITOBBIE CACIKHU U T.1.);

— pa3pelIeHre peanu3aluy aHaJOTHH 3aKOHA U aHAJIOTHH MpaBa ! T.I1.

Cuctema mnogoOHOro poga CcHocoOOB W IPUEMOB BO3JCHCTBUS Ha
peryivpyemMble OTHOIICHUST W (popMupyeT crnenuduky AeleHTpaTIn30BaHHOM
periaMeHTalny, KOTopasi CBOMCTBEHHA YaCTHOMY IIPaBY.

B mpaBoBoil nuTepaType €€ XapaKTepHU3YIOT KaK <«JI03BOJUTEIBHBIN THUID)
MPaBOBOTO PETYJIMPOBAHUS, TPU KOTOPOM MPeoOsIaatloT 3aKOHOAATEIIbHbBIE
JIO3BOJICHHUSI M Pa3pelICHHs, a HE 3alpeTbl U MpeanucaHus. BrlleykazaHHbie
OCOOCHHOCTH TPAXKJAHCKOTO MpaBa (HOPMUPYIOT COJIEPKAHUE PETITAMEHTUPOBAHUS
OTHOLICHWI IO TMPUHAIJICHKHOCTA U HCIHOJB30BAHUIO HMMYIIECTBA, KOTOPBIE
COCTaBJISIIOT OCHOBY I'paJaHCKO-TPABOBBIX B3aUMOTHOIIECHUM.

NmyniecTBEHHBIE OTHOIIEHUS OTIMYAIOTCS MHOTOOOpasueM U He Bceraa
BXOJIIT B chepy TpakJaHCKO-TIPABOBOTO (YACTHOTIPABOBOTO) PETYIHMPOBAHUS.

['paxx1aHCKO-TIpaBOBOE  PETYJMPOBAHUE MMYIIECTBEHHBIX  OTHOIICHUMN
MPEUMYIIIECTBEHHO CBS3aHO C OOECIEYCHHEM HOPHIMYECKOrO0 PaBEHCTBA HX
YYaCTHHKOB, 4YTO (OpMHUpYET €ro NnepByH0 OCOOEHHOCTb. B gaHHOM ciyyae
OTCYTCTBYET BJIACTHOE MOJUYMHEHHE OJJHOM CTOPOHON B3aMMOOTHOIICHUS APYroro
cyObekTa. ABTOHOMHS BOJIM YYAaCTHUKOB TPaXKTAHCKO-TIPABOBBIX OTHOLICHUMN
ompenessaeT APyroe MPUHLIUIHAIBLHOE OOCTOSITEILCTBO YAaCTHOMPABOBOU cepsl,
91O oOecIeunBaeT €€ CaMOOpPTraHU3aIMI0 U caMOperyIupoBaHue. TONbKO mpu e
MIPU3HAHUU BO3MOKHO CBOOOTHOE pellieHNe yYaCTHUKAMU BOIIPOCOB BCTYIUICHHS B
OTIPE/ICJICHHBIC HMMYIIIECTBEHHbIC OTHOIICHUS WIM HET, a IMpPU BCTYIUICHUU
ONPEAETIEHUE BTOPOM CTOPOHBI M YCJIOBUM BO3HUKHOBEHUs OTHOIIEHUU. 110 3ToM

NPUYHUHE NMOAOOHBIE PEUICHUSI OHM MPUHUMAIOT CAMOCTOSITEILHO U HA CBOM PUCK.
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CornacHO CBOMM HWHTEpecaM OHHU TaKXe CaMOCTOSTENIbHO OIpPEaesIoT,
UCIOJIb30BaTh MPUHAJIeKAIINE UM TpaBa 100 HET U T.1I.

YYyacTHUKH  TPa)kJAaHCKO-TIPABOBBIX  OTHOILIEHUW  JIOJDKHBI ~ HUMETh
UMYIIECTBEHHYIO CaMOCTOATENbHOCTh. JlaHHOe TpeboBaHUE OOBICHSIETCS HE
TOJIBKO TE€M, YTO UMYIIIECTBEHHbIE B3aUMOOTHOIIICHUS TPEJICTABISIOT COO0M CBSI3U
0 TIOBOJly KOHKPETHOTO HMYIIECTBA, KOTOPOE MPUHAMJICKUT ONpe/IeTCHHBIM
JMIaM, T.€. OHO 000COOJICHO OT UMYIIIECTBA HHBIX cyOBekTOB[20, ¢.36].

Jlist obecnieyeHHs] Y4aCTHUKAM TPaKJAHCKUX OTHOIIEHUN BO3MOMXHOCTH
CaMOCTOSITENIFHO TPUHUMATh pPEIIEHUS 00 HCIOJB30BaHMU CBOETO HUMYIIECTBA,
PUCBAUBATh MMOJYYCHHBIN OT YYaCTHs B HIMYIIIECTBEHHBIX CBSI35X I0XOJI, OTBEUATh
0 CBOMM 00s3aTEIbCTBAM INI€pe]l HMHBIMU CTOPOHAMH, HX HMYILECTBEHHAs
CaMOCTOATENIBbHOCTh JOJKHA OBITh MaKCUMalbHOM. 1o 3TOM mpuunHe OHU OOBIYHO
U IPEJCTAlOT B KaYECTBE YACTHBIX COOCTBEHHHKOB CBOETo MMylectBa. Cremyer
OTMETUTh, YTO HayKa HE CTOUT HAa MECTE, COBEPLIECHCTBYIOTCS U Pa3BUBAIOTCS HE
TOJIBKO COCTABIJISIOIINAE TPEAMETa, HO W METOAbl €€ H3YUYCHHS «PaCHIHPSIOT
IpEeIMETHOE TIOJ€ HAyKu TpPaKJaHCKOro IIpaBa, o0O0OramarwT €ro HOBBIMU
NI03HABATEIBHBIMH CTPYKTYpamm» [14, ¢.37].

OpHako Hay4HbIH 0a3uc — HE SKCIEPUMEHTAJIbHAs IJIOLIAAKa, MOITOMY
COBpEMEHHAasl 4YacTHOIIpaBOBas JOKTPHUHA, KaK M B MPOLUIOE BpeMs, CBs3aHa,
TJIABHBIM 00pa3oM, C TOTMaTHYECKIM HAMPaBICHUEM €€ Pa3BUTHSI.

Opuanueckue Hayku B LEJIOM M TpPaXJAaHCKOE NPaBO B YaCTHOCTHU
pPEeryIMpYyIOT TPABOOTHOIICHHs, KOTOpPhIE HE  SBIAIOTCS  MCKYCCTBEHHOMU
CTPYKTYpO#, a BO3HUKIM CHOHTaHHO. KpoMe TOro, HOpPMBI, KOTOpPBIE UX
PEryJIUpYIOT, SIBISAIOTCS OOBEKTUBHO JEHCTBYIOIIMMU, HE (opMHpys, a OoTpakas
O0OBEKTHUBHBIE OOCTOSITEHLCTBA PEATHHOCTH.

B GonpmmHCTBE CBOEM 3TH HOPMBI OOpaIIeHbl K PETYIHPOBAHUIO CHEPHI
TOBapoOOMEHHBIX omnepaiuil. Takum oOpa3oM, IOpUINUYECKHEe HAYKH HaXOJsATCS B
CEpEIMHE TOTO CIEKTPa, KOTOPbIA COCTOMT M3 KpPAalHUX TOYEK B BHUIE CHUCTEM

COIIMOJIOTHYCCKUX Hﬂeﬁ U CUCTEM ACOHTOJIOIN4YCCKHUX.
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Utak, B cdepy peryaupoBaHusi TPaXITaHCKOTO (YaCTHOTO) TpaBa TaKXKe
BKJIIOYAIOTCSI HEKOTOPbhIE HEUMYIIIECTBEHHBIE OTHOIICHHUS, KOTOPBHIE CBSI3aHBI C
OCOOCHHOCTSIMU  MPUCYTCTBUSL HEKOTOPBIX YACTHBIX HEUMYIIECTBEHHBIX H
HEMaTepHaNTbHBIX HHTEpecoB. K mpumepy, 23TO MOTyT OBITh HWHTEPECHI
YeJIOBEUECKONM JIMYHOCTH KaK TaKoBOM (M3BECTHOCTh, IOYET, JT00pOMETEIb,
CEeKpeThl JUYHOW KU3HU U T.I.), a TaKKE HHTEPEChl  JIOJEH, CO3JAr0NINX
pa3MuHbIe HEMaTepHalbHbIC JyXOBHBIC Oylara (K mpuMepy, 3TO THCATelH,
XYIAOKHUKH, YICHBIX B Ap.) [29, ¢.22].

[Ipupona u CyIIHOCTh YKa3aHHBIX B3aMMOOTHOIIEHUHN TaKXe MpPeArnoiaract
UX YacTHOINpaBoBoe peryiaupoBanue. [locnenHee mpenmnonaraeT HajaeleHUE HX
YYaCTHUKOB PaBHBIM IOPUIUYECKUM CTAaTyCOM U MPHU3HAHHE ABTOHOMUH UX BOJIM B
MPaBOBOM O(DOPMIIEHUM CBOMX OTHOIICHUH.

Pa3zBuTne mnpaBOBOrO pEryJupoBaHHUs NPOUCXOOUT B cT. 9 OcHOB
rpakaaHckoro 3akoHomarenbctBa Coroza CCP 1991 r. [26]. «¥OpucnpynaeHnius,
TpakTyemasi Kak MpaBoBas JOTrMaTUKa, UMEET HEMOCPEICTBEHHOE OTHOIIECHUE K
IOPUINYECKO# nestenpHocTH [25, ¢.30].

B yciioBusX cTaHOBJIEHUS HOBOM POCCUHCKON TOCYIapCTBEHHOCTHU MEPEXO/T
OT IUIAHOBOW APKOHOMHKHU K PHIHOYHOW MPUBEN K KapJAWHAIbHBIM HU3MEHEHUSIM B
3aKOHOJATENLCTBE. J[eMCTBylOIEE HAa CErOAHSAIIHUM JIEHb  ONPEACICHUE
MPEANPUHUMATEIIBCKON JEATEIBHOCTH MOABISETCA B NPUHATOM B 1994 r. yactu
nepoit 'K P®. B 2017 r. B ompenenenne ObUTM BHECEHBI HM3MEHEHUS,
CokpatuBIme ero [24, c.44].

C pa3BuUTHEM YaCTHOM COOCTBEHHOCTH, CHCTEMBbI KpEIUTOBAHUS,
MPEANPUHUMATETLCKOM ~ JIEITEIbHOCTH  TOSBWJIACh  HEOOXOJUMOCTH B
COBEPIICHCTBOBAaHMM MEXaHHW3Ma OXpaHbl W YHOPABJICHUS HACIEICTBEHHBIM
umytiectsom[34, ¢.37]. [ox yacTHbIM (TpaskJaHCKKM) TIPABOM ITOHUMAETCSI HE YTO
WHOE, KaK CBO0OIa KaXKJI0TO COXPAHSTH Ce0sl B CBOEM COCTOSIHUM, OTIPEIeIsieMoe U
samuinaemMoe  3akoHoM[3, ¢.202]. B 9JKoHOMHKE €CTh OYEHb BaXKHBIC
COCTAaBJISIFOIIHNE, TAKUE KaK YPOBEHB II€H, HOPMbI MIPUOBLIN, 3aHATOCTh HACEICHUS

CTpaHkl, 00BEMBI ITPON3BOACTB. M »>xoHOMMYECKas HECTAOWJILHOCTH MOXKET
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BO3HUKHYTh OT MaJICHIIEro M3MEHEHUsS B OJHOM U3 3THX COCTaBIsAONMX. YTO
KacaeTcsi HEIMOCPEICTBEHHO Hamien crtpanel - Poccuiickon ®depepauun, - TO
MPUMEPHO C JABAAUATHIX-TPUALATHIX TOJOB IMPOIUIOrO BEKA HAaIlla SKOHOMHKA
aOCOJIIOTHO PA3HUTCA C MHUPOBOW TIIOOANBHOW SKOHOMHUKOW. 3a MpEeblIyIIne
JIBAALIATh MSITh — TPUAUATH JIET, BO BCEM MHpPE SKOHOMHKA HaJIaKUBAJIACh,
CTaOMJIM3UpOBaJiach M paclBeTala, a y Hac ke Hao0opoT — chHOopMUPOBAIOCH
OTCTAaBaHHUE U «3aCTOi», a MOTOM Bce emi€ 00Jee yXyAInIoCch U MpeoOpa3oBaIoCh
B JICTIPECCHI0 IIOJ, BIUSHHEM MHPOBOM KOHBIOHKTYPbl U  3alaJHbIX
PKOHOMHUYECKUX CaHKIUH. [IpuynHBl Takoro ymnajgka SKOHOMHUKH 3aKJIFOYArOTCH,
MNpexae BCEro B TOM, UYTO MbI CIUIIKOM 3aBUCHUMBI OT SKCIOPTHUPOBAHUS
pa3IMYHBIX TMPUPOJIHBIX PECYPCOB, Yy HAC IJIOXas KOHKYPEHTOCIIOCOOHOCTh HE
CBIPHEBBIX SKOHOMUYECKUX CEKTOPOB U CJIa00 pa3BUT (PMHAHCOBBIA CEKTOP.

Eme onauM 0o01myM npusHakoM B paccMaTpuBaeMbIX omnpeaeneHusx 1990 u
1994 rr. BeICTynaeT caMOCTOSATEIBHOCTD MPEAINPUHUMATENBCKON JEATEIIBHOCTH.

I[Ipu oOpamieHun K HUCTOPUYECKOMY KOHTEKCTY pPa3BUTUS HAyKHU
IPaXJAHCKOTO TIpaBa CIEAyeT OTMETHTb, YTO OOJBIIMHCTBO IHMBWJIUCTOB JI0O
OKTSA0pbCKOW PEBOJIIOLMH OTOXKIAECTBISUIM YAaCTHOE MpPaBO € IpaxaaHcKuM. Tak,
OJIMH W3 HauboJiee SPKUX MPEACTABUTENCH TOPEBOJIIOIMOHHON ITUBUITUCTUYECKON
Hayku [.®. [lepmeHeBud cpean OCOOEHHOCTEH  COBPEMEHHOTO €My
IOPUIUYECKOTO MOPSAIKA YKa3bIBAJl HA «pacnaJeHue HOPM IMpaBa Ha JIBE TPYIIIHI -
Ha MPaBo MyOJMYHOE M Ha MPaBO YaCTHOE, WK rpakaanckoe» [35, ¢.37], To ecTh
WCIIOJB30Bal JIAHHBIE TEPMHUHBI KaK CHHOHUMHUYHBIE, MEXIy TEM, KaKk B
COBPEMEHHOW HayKe Ipa)kIaHCKOE MPaBO OTHOCHUTCS JIMIIb K MOJBUIY YACTHOTO
npaBa. C 1 utons 2018 r. BcTynmwin B CUIy MONPABKH, U3MEHSIOIIME IpaBUIIa
3aKII0YeHus] (UHAHCOBBIX CclENoK, cojepxkamuecs B 'K PD u HexoTOphix
dbenepaabHbIX 3aKOHAX

Takum o00pa3om, MOXHO CHAeNaThb BBHIBOJ O TOM, YTO MPHUHIUIIBI
IPaKJAaHCKOTO MpaBa UMEIOT CBOKO CUCTEMY, UX KJIacCU(UKALMS JEIUTHCS HA JBa

BHa: oOmmMe W crnenuainbHple. OOIME NPUHIMIBI ATO T, KOTOPHIE MOYKHO
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OTHECTH K J00OM OTpaciu TMpaBa, a CHEHHATbHBIE - TMPUMEHSIOTCA
UCKJIIOYUTENHFHO B 00JIACTH KOHKPETHBIX MPaBOOTHOIICHU.

Takum oOpazoM, MoJ rpakIaHCKUM MPAaBOM MOHUMAETCSI OTPaciib YaCTHOTO
IpaBa, KOTOpas PETYIUPYET HMMYIIECTBEHHBIE W JIMYHBIC HEUMYIIECTBEHHBIC
OTHOILICHHS, OCHOBAHHBIE HAa PABEHCTBE, ABTOHOMUU BOJM U HMYLIECTBEHHOMN

CaMOCTOATCIBbHOCTH UX YUYACTHUKOB.

1.2. MecTo rpaKaaHCcKoOro npasa B IpaBOBOM cHUcTeMe

Jlanee HEOOXOIUMO OMPEICIUTh MECTO TPAXKIAAHCKOTO IpaBa B CHCTEME
oTpaciieil TmpaBa, a TaKXKe BBIIBUTh OCOOEHHOCTH €r0 B3aUMOJCUCTBUS C
OCTaJIbHBIMU OTPAC/IsIMU TIPaBa.

['paxknanckoe mpaBo, Kak y»e YIOMHHAJIOCh, SIBISIETCS OJHON W3 OTpacien
CHUCTEMBI pOCCHMCKOTO TmpaBa. OHO PperyaupyeT JHWIIb YacThb CHCTEMBI
OOIIIECTBEHHBIX OTHOIICHUA M HAXOJUTCS BO B3aUMOJEHCTBUU C JPYTUMU
(CMEXHBIMH) TIPAaBOBBIMU oTpacissMu[12, ¢.64].

I'paxxnarckoe npaBo GpopMupyeT oCHOBY yacTHOTO mpasa[ll, c¢.34].

['paxknanckoe TpaBO SBISETCS OCHOBOIIOJATAIONIEH OTPACIBI0 YaCTHOTO
npaBa[22, ¢.90]. Ha coBpeMEHHOM HCTOPHYECKOM 3Talleé MOXKHO C ITOJHOM
YBEPEHHOCTHIO YTBEPXKIATh: JEHUCTBYIOIIAS CTaaus Pa3BUTHS TPAKIAHCKOTO
3aKOHOJIATEIbCTBA - ATall AKTHBHOTO TEHE3WCAa W YCWJICHHUS JEHCTBUTEIHHBIX
YaCTHOIPABOBBIX OCHOB, M «TaHJIEMa» COBEPIICHCTBYIOIIETOCS YACTHOTO U
€CTECTBEHHOTO TpaBa.

VYkazaHHBIC TIPOIIECCHI - OTPAKCHUE ITUBUIIN30BAHHO PA3BUBAIOIICHCS SITOXH
YeJIOBEUECTBA, KOT/Ia «BEKTOP» POCCHUMCKOMN MOJUTHUKA U DKOHOMHKH OKa3bIBaeT
BIUSHUAC Ha 3aKOHOJATCNBHBIC IPOIIECCH, Ha Pa3BUTHE HAYKH T'PakIaHCKOTO
npaBa, Ha TMOSBJIICHHE HOBBIX BHJIOB UMYyIECTBa. M37I0KCHHBIC TECUCHUS HAXOIAT
OTpaXE€HUE BO BCEX DJIEMEHTaX JaHHOW OTPACiH MPaBOBOM CUCTEMbI, OCOOCHHO, B
JIOTOBOPHOM IIpaBe, TJ¢ JOTOBOP - OAWH U3 OCHOBHBIX HHCTHTYTOB T'PaKIAaHCKOTO,
TOPrOBOTO TIpaBa CTPaH KOHTHHEHTAJIbHOW, AaHTJIO-aMEPUKAHCKOW MPaBOBBIX
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cucreM. [IpaBo kak couManbHBIA MHCTUTYT HE MPOCTO MEXaHUYECKasd
COBOKYIMHOCTH TIPABOBBIX HOPM, a HEKOE OPraHWYecKoe OoOpa30BaHUE, HEUTO
cucreMHoe. Hopmbl MEXIyHapOIHOTO W POCCHIMCKOrO IIpaBa CTaBIT MEpe.
IOPUANYECKUMHA HAayKaMU B LEJIOM M HAYKOM T'Pa)XXJAaHCKOTO MpaBa B YACTHOCTH
3aauyy co3gaHus S(QPEKTUBHONM CHUCTEMbl JIEUCTBEHHBIX IPABOBBIX CPEJICTB,
METOJOB U MPOLEAYP 3aLUTHl FPAXKIAHCKUAX IPAB, PETYIUPYIONIUX T'PAXKIAHCKUE
MPaBOOTHOIICHUS. B paMkax MaHHBIX YCIOBUW (PYHKIIMOHUPOBAHHS HAYKH
IPXIAHCKOTO MpaBa HEOOXOAMMO CO3JaTh KOHLEMIMIO PEaTbHOTO U
3¢ ($EKTUBHOTO TPAXKITAHCKO - NMPABOBOIO MEXaHWU3Ma 3alllUThI MpaB denoBeka[3l,
c.24]. B neiicTByromeM rpa)xJIaHCKOM TpaBe, Hapsly C MOHATUEM «BEIIb», KaK
OTMEUEHO BBIIIE, IOPUAUYECKAs KaTEropus «UMYLIECTBO»  HCIIOJIb3yETCS
tpaguuuonHo (ct.128 I'K P®), oanako, He nepuHunupyercs, Tem Ooiee,
MPUMEHUTENBHO K TpakgaHCKoMy 000poTy. CoBpeMeHHasi phIHOYHAs SKOHOMUKA
MpeanojaraeT JOCTaTOYHO BBICOKYIO CTENEHb JAUHAMUYHOCTH o00opoTa U
MOOMIBHOCTH YYaCTHUKOB, YTO CIIOCOOCTBYET aKTHBH3AIMU 000pOTa UMYIIECTBA,
KaK 0cO00¥ KaTeropuu rpa)KJaHCKOTo IMpaBa, Pa3BUTHUIO PA3TMYHBIX JIOTOBOPHBIX
KOHCTPYKIIMH, BKJIIOUasi JOTOBOP KYIUIM-TIPOJAKH, APEHAbI, MEHBI, JAPEHUS U TIP.
JlauHublil PakT cmocoOCTBYET MOBBIMICHUIO 3HAYCHHS MUMYIIECTBA B IIEJIOM H €0
PAa3HOBUJIHOCTEW, B YaCTHOCTH, YTO B II€JIOM CBOMCTBEHHO JISi COBPEMEHHOM
Poccun, a B HOBOM THICAYENETHH CTAJIO YCUIIMBATHCS BO BO3PACTAIOIIEM O0OBbEME.
Hmy1iecTBO BO BCEM €ro MHOTOOOpa3uM C JOCTATOYHOW CTENEHBIO aKTUBHOCTHU
Bce 00Jiee MHTCHCUBHEE ONTUMU3UPYETCS B COBPEMEHHOM OOIIECTBE, YU4aCTBYS B
CIOXHBIX AKOHOMUYECKHX M IOPUAUYECKUX MPOIECCaxX U peanu3ysich, Kak B
paMKax  MPOU3BOJACTBEHHO-XO3SIUCTBEHHOM, TaKk W  PAaCHOPSAUTEIIBHON
nearebHOCTH Bcero mupa u Poccuu. IlpoBonst uccienoBanue aepuHULIAN
«UMYIIECTBO», HEOOXOAMMO OTMETUTh, 4YTO JaHHas KaTreropus - OJHA W3
3HAUYUTENBHBIX IOPUINYECKUX KOHCTPYKIMU (CErMEHTOB) pa3IMUHBIX OTpaciei
POCCHUICKOIN TTPaBOBOM CUCTEMBI (HAJIOTOBOTO, IPakIaHCKOT0, CEMEHHOTO U T.1I.).
OpHako HEOOXOAMMO KOHCTAaTUPOBAaTh, YTO KATETOPUI0 «HUMYIIECTBO» HE

NpEaACTaBIACTCA 000CHOBaHHBIM MNpU3HaTb HCKIKOYUTCIBHO }OpI/I)II/I‘ICCKOﬁ
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KOHCTPYKIMEH, MOCKOJIBbKY 000COOJIEHHOE MMYIIECTBO BBICTYMAeT B KaueCTBE
MaTepUabHOW OCHOBBI JIFOOOW OSKOHOMHUYECKOW c(epbl AesATeNbHOCTH, a
HPKOHOMHUYECKUI 000pOT mpelcTaBiIsieT co0oil mepexon (IepepacipelesieHue)
UMYIIECTBA  MEXKIY  MHOTOYUCICHHBIMH  cyObekTamu.  JlaHHBIA  dakT
CBUJETENBCTBYET O TOM, YTO KaTE€ropus «MMYIIECTBO» - IPEAMET HCCIEIOBaHUS,
KaK IOPUJINYECKHX, TaK U FOPUIUYECKUX HAYK U MPHU3HAHA B KAYECTBE SKOHOMHUKO-
IpaBOBOU KOHCTpyKUMH. [IpencraBnsercs, Halu4ue Takoro 00IbIIOr0 KOJUYECTBA
TOUYEK 3pEHMsI B HAyKE IPaKJaHCKOTO IIPpaBa OTHOCUTEIBHO O0BEKTA MPaKAaHCKUX
MPABOOTHOUICHUH HE CIy4ailHO. DTO MOXET OBITh CBS3aHO C pa3HOOOpasveM U
HIMPOKUM CIIEKTPOM OOIIECTBEHHBIX OTHOIICHHH, PEryJUpPyEeMbIX TpakJIaHCKUM
npaBoM. Croa BXOIAT HMYIIECTBEHHbIE M HEHMYLIECTBEHHBIC, BEIIHBIC U
00s3aTEIbCTBEHHBIE OTHOIICHUS U T. A. MIHOrAa B Hayke BCTPEUYaroTCs U JOBOJIBHO
IK30TUYECKHUE MTPaBa, COCTABIISIONIME PEAMET rpaxkIaHCKoro mpasa[27, ¢.399].

B cucreme ceMelHHOro mnpaBa yKa3aHHOE IIOJIOKEHUE HAIJIO MECTO B
IPSIMOM 3aKOHO/IATEIEHOM 3aKperieHnu B ctathe 4 CemeitHoro konekca PO[2]. B
COOTBETCTBUM C HEW TIPAXKIAHCKOE 3aKOHOJATEIbCTBO MCIOJB3YETCA IS
PErYIMPOBAHUSI CHCTEMBl CEMEHHBIX OTHOWIEHUH. YTOOBI $CHO U TIIyOOKO
pa3o0paThbCsi B MOHATUSIX HEMaTepUAIbHOIO Ojlara ¥ JIMYHOI'O HEMaTepUalbHOIO
npaBa, BUAUTCS HEOOXOIUMBIM OTTAJIKUBATHCS OT TOTrO, YTO UCCIIENOBATh JaHHbIE
peaMeTbl HEOOXOAMMO, YUYUTHIBAas MX B3aUMHYIO CBSI3b, (DaKTOp MEPCOHATBHON
OPUHAJIKHOCTH, B KadyecTBE OOIIEro M BaXKHOTO MpH3HAKa, MNOJYEPKHUBAst
COOTBETCTBYIOIIME KATErOPUM HHAMBUAYAJIbHBIX W YHHBEPCAJIBHBIX 3JIEMEHTOB,
OTKYJla KOHKPETHO MPHU MOMOUIU I'PYIIbl YHUBEPCAIBHBIX JIEMEHTOB (PaKTUYECKH
Y pEaJu3yTCs CMBICIOBBIE UCTOYHUKH 3aKOHOJATEIBHOIO PErIaMEHTHPOBAHUA,
yeM, € JOpYyrod CTOPOHBI, HE  MCKJIKYAeTCAd  CBA3b  HAJJIEKAIIUX
CHELUAIN3UPOBAHHBIX MPABOBBIX HWHCTUTYTOB, K MpPUMEPY, KOMIICHCALIHS
MOpaJbHOIO yIIepda, HMMEHHO C WHAWBUIYAJbHBIMH 3JIEMEHTAMH TMOHSATUHN
JMYHBIX HEMaTepUaIbHBIX MPaB U HeMaTepHalbHbIX Oyar[17, ¢.93].

Koucturynmonnoe mpaBo QopmMupyeT o0O0IIMe NPUHIMUIBI [PaBOBOU

CUCTEMbI, B TOM 4YHCJIC U OCHOBHBLIC IIPUHIMIIbI K Hadajla OTPACIId I'PpaXKJaHCKOT'O
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mpaBa. OHO yKa3plBa€T Ha PABEHCTBO BceX (GOpM  COOCTBEHHOCTH,
HEMIPUKOCHOBEHHOCTh ~ COOCTBEHHOCTH,  CBOOOAY  MpEANPUHUMATEIHCKON
JEATEIBHOCTH U T.I. A TpaXXJaHCKOE IPaBO KOHKPETU3UPYET YKAa3aHHbBIC
MOJIOKEHHS B CUCTEME CBOUX HOPM.

YrosoBHOE NpaBO TaKke IMOABEPracT PEryJUPOBAHUI0 HMYILECTBEHHbBIC
OTHOILIEHHWSI ~ IyTEM  YCTAHOBJICHUS  HAKa3aHUs 33  HMMYIIECTBECHHbIC
npectymieHus[32, ¢.348].

['paxknanckuil mpolecC pPeryJupyeT MOPSAI0K PACCMOTPEHUS TPaXIaHCKO-
MPABOBBIX CIIOPOB B CYJE, OJHAKO €TI0 MPEIMET 3aMETHO IIMPE U BKIIOYAET TaKkKe
CEeMEWHbIE, TPYAOBbIC U MPOYUE TaK HA3bIBAEMbIE «HEYTOJIOBHBIC) CIIOPHI.

['paxxnanckoe mpaBo pPErjiaMeHTUPYET MPOIecC OOpallleHUs 3eMIIH, JECOB U
WHBIX CXOJIHBIX OOBEKTOB B TPaKIAaHCKOM O0OOpOTE, HO C OTPAHUYCHUSIMHU,
MPEAYCMOTPEHHBIMH B SKOJIOTHUYECKOM U 3€MEIBbHOM IIPaBe.

CemeliHOE IPaBO TAKXKE TECHO CBS3aHO C TPAXKIAHCKUM IpaBoM. CemelHoe
paBo B OOJBIIMHCTBE CBOEM MPUMEHSECT MOHSATUMHBIA armapar TPpa’kKJaHCKOTO
npaBa (mpaBo- U J1€€CIIOCOOHOCTh, JOTOBOp W T.1.). ['paxkmaHckoe mpaBo
UCIIOJIB3YETCSl B CEMEHUHBIX MMPABOOTHONICHUAX B cyOcuanapHoM nopsiake. OaHako
OHO (hOKyCUpyeTCS He Ha UMYIIECTBEHHBIX, a HA JIMYHBIX OTHOIIIEHUSAX B CEMBE.

Takoke ciienyeT u3yunTh, Kak B3aMMOJICHCTBYT HayKa rpa)kAaHCKOTO MpaBa ¢
JpyrMMH  HaykamMud. B Ha3BaHHOM  TMOJXOJIe  BO3MOKHO  BBIJICJICHHE
MOHHCTHYECKOTO U IUTIOPATMCTUYECKOTO HalpaBlieHH. MOHHCTUYECKHE TEOPUU
CTPEMSTCSI K OTPAHUYEHUIO COJICPKAHUSI TIOHITUSI 00BEKTa TOJIBKO OJTHUM KaKUM-
To siBiieHHEeM. OO1iee, 00bEAUHSIONICE TUTIOPATUCTUYECKUE TEOPUHU, BBIPAKEHO
JOTTYCTUMOCTBIO ~ CYIIIECTBOBAHMSI  PA3JMYHBIX  OOBEKTOB B  Pa3JIMYHBIX
npaBooTHOIIeHUsIX. KoHIenuuio «OO0BEKT — MPaBOBOM pEXKHUM» TMOABEPrayiu
000CHOBaHHOW KPUTHUKE HEKOTOPHIC M3BECTHHIC aBTOPHI. TOJBKO MPHUIACPKUBASICH
ATON TEOPHH, MOXHO OJIHOBPEMEHHO Y4Y€CTh TaKH€ SIBJICHUS, KaK 3HAYUMOCTH
Bellle Kak OOBEKTOB MPABOOTHOIIEHWW M €ro CIOCOOHOCTh BO3/E€HCTBOBATH
TOJNBKO Ha moBeAeHue arojel. Hayka TIpakJaHCKOTO NpaBa HaxXOAMUTCS BO

BSaHMOHCﬁCTBHH C APpYruMHM HayKaMH, 3aHUMasA CpCAr HUX BaXHOC MECCTO. B
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NEPBYI0 O4YEepeIb HAayKa TIPaXKJAHCKOrO IpaBa OpPraHMYHO B3aWMOCBS3aHA C
IpyrHMH TIpaBOBbIMH Haykamwu[18, c¢.25]. Tlpexae Bcero, rpa)aaHCKOe IPaBoO
onupaercs Ha cucremy (yHIaMEHTaJIbHBIX MOHATUH W Karteropuid. [IpuHIMIIBI
npaBa OTPaXXarOT €ro CyIIHOCTb, KAKOW MHOTOACIEKTHOW OHA Obl HE CUMTAJACh.
Hanuune mnpoOnemMbl, CBSI3aHHOW C TOHMMAHUEM MPUHIMIOB (PUHAHCOBBIX
MPaBOOTHOIICHUH, OOYCIOBIEHbI OTCYTCTBHEM €IUHBIX TNPEJCTABICHUNA B
OTHOIIIEHUH  TEOPETUYECKOrO0  TOHSATUSA  «HOpUHIUI  mpaBay. (OCHOBHOE
NpeIHa3HAYeHUE MPHUHIIMIIOB, COCTOMT B TOM, YTOOBI ONPEICIUTh PABHOBECHE
npaBa Cpelyd YYaCTHUKOB NpaBOOTHOIICHUS. OT cTeneHu o0043aTeIbHOCTU
MPUMEHSIEMbIX HOPM 3aBUCUT, K NyOJUYHOMY WM 4YacTHOMY IIpaBy OyzeT
OTHECEHA OTJIEJIbHO B35iTas HayKa IOPUANYECKOTO CIeKTpa. B ompenenenun mecra
rpakJIaHCKOTO TpaBa, TaKUM 00pa3oM, BaKHYIO POJIb UTPAIOT MPHUHIIUIBI IIpaBa.
[TonoxxeHus, OTHOCSAIIMECS K TPUHIHUIIAM, IPUHITO OTHOCUTH K YPOBHIO CHCTEMBI
MPABOBBIX TMOJOKEHUN, OMpPEACNAIoNeMy 000COOJICHHOCTh OTPAaCiM HAy4YHOTO
3HaHUA. B CcOOTBETCTBMHM ¢  JACHCTBYIOIIMMHU  TPaKIaHCKO-TIPABOBBIMU
HOpMATHUBaMH, TOJI MUMYIIECTBOM, KaK M Ha MPEKHUX dTarnax OOIIECTBEHHOTO
pa3BUTHS, MOXKET OBbITh MPHU3HAKA, KaK OTJAEIbHAs Belllb, TaK W KOHIJIOMEpAT
Bemel. Tak, B cuity ct. 1. 301-303, 305 I'K P®, pernaMeHTUPYIOIINX OTAEIIbHBIC
CIOCOOBI 3aIUTHI TIpaBa COOCTBEHHOCTH M WHBIX BEHIHBIX IPaB, HUMYIIECTBO,
KOTOPOE MOXKET ObITh UCTPEOOBAHO U3 UY>KOT'0 HE3AKOHHOTO BJIAJICHUS, BHICTYIAET
B Ka4yecTBE BelW JHOO OMpEeNeIeHHOM MX COBOKYMHOCTH, KOTOPBIC BBIOBUINA W3
3aKOHHOT'O BJIaJICHUs] COOCTBEHHUKA JIMOO MHOTO TUTYJBHOTO Biajeiibiia. B nHoM
KOHTEKCTE IOPUIUYECKUN TEPMHH «UMYILECTBO» MCIOJIB3YETCS 3aKOHOAATENIEM,
KaK COBOKYIHOCTh BeIIEH M TMpaB Ha JaHHbIE OOBEKThl HMYIIECTBEHHOTO
XapakTepa, HalmpuMmep, B CHIIY MOJIOXKEHUN rpaxxaaHckoro mnpasa (m. 3 ct. 63 'K
P®) B kauecTBe HMMYyIIECTBAa JUKBUIUPYEMOUW OpraHu3alldd, pPeaju3yeMoro B
pamMKax myOJUYHBIX TOPTroOB. TOXKIECTBEHHOE TOHUMAHUE TEPMHUHA KUMYIIIECTBOY
BO3HUKACT TIPU XapaKTEPUCTHKE TPaKJAHCKO-TIPABOBONH OTBETCTBEHHOCTU IO
BOZHHKIIIMM 00s53aT€ILCTBAM OpraHU3aluidi JTMOO WHIWBHUIIOB, 3aHUMAIOIIHUXCS

HpCﬂHpHHHMaTeHBCKOﬁ ACATCIBbHOCTBIO (KOHFJ'IOMepaT IMPpHUHAAJICIKAIIECTO JaHHBIM
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JWIIaM UMYIIECTBA B KOHTEKCTE 0053aTeIbCTBEHHBIX TpaB) [23, ¢.193]. OTmeTum,
YTO KaXAbIA TPUHIUI COCTOUT W3 OMPEACICHHBIX JJIEMEHTOB, K KOTOPHIM
OTHOCUTCS: BO-TIEPBBIX, HaJIMYM€ KOHKPETHBIX TMpeACTaBiIeHUul B cdepe
MPABOCO3HAHUS, B TOM YHCJI€ NTPABOCO3HAHUS CY/IE€M U HMHBIX IOPUCTOB, a TAKKE
camMoil mpaBOBOW Hayku. Bo-BTOpBIX, B NpPHUHIMIAX MPOUCXOIUT 3aKpEIUICHHE
OTIPEJICTICHHBIX MOJIOXKEHUMN, KOTOPbIE OTPAKEHBI B 3aKOHOJIATEIbCTBE. B-TpeThuX,
IIPY peau3aliy MPUHIIAIIOB TIpaBa, MPOUCXOJUT WX BBIPAKEHHWE B KOHKPETHOU
chepe 0OIIECTBEHHBIX OTHOIIICHUH.

Hcropust rocymapcTBa M MpaBa 3aMETHO O0OTramjaeT rpakJaHCKOe IPaBo
uHOpMaIMel O MPOUCXOXKIACHUM W TYTAX Pa3BUTHSA Pa3HBIX T'PakIaHCKO-
MPaBOBBIX MHCTUTYTOB U siBJeHUH. C MO3UIIMM KOHLEMIMA O YaCTHOM IIpaBe
IPaXKJAHCKOE MPABO CIEAYET ONPEACIUTh KAK OCHOBHYIO OTpacib MpaBa, KOTOPas
peryaupyer 4acTHbIE OTHOIICHHUS] COOCTBEHHHMKOB MMYIIECTBA, (hOPMHUPYIOLIUECS
M0 UHUIIMATUBE UX YYACTHUKOB M MIPECIICAYIONINE 1[E]Ib YIOBIECTBOPEHUS YACTHBIX
UHTEPECOB.

Takum o00pa3oMm, B3aUMOJEHCTBUE TPaXKIAHCKOTO TpaBa C JAPYTUMH
HAayKaMd HE OrPaHUYMBAETCS MPOCTHIM  3aUMCTBOBAHHUEM  IOJTYUYEHHBIX
pe3ynbratoB. OHM TPEACTaBISIOT COOOM JIMIL OCHOBY JJIS MPOBEJIEHUS HOBBIX
CaMOCTOATENLHBIX HCCIEOBAaHUI W TIOJNYYEHHS BBIBOJIOB, KOTOPHIC JOJKHBI
MPUBECTH TPAXJAHCKOE MPABOBEJACHUE K MOHUMAaHUIO COOCTBEHHBIX OOBEKTOB U
apiennii. Kaxknas camocrosiTenbHas Hayka, B TOM YHCIIE TPaKJaHCKOE MPaBo,
COXpaHSIET COOCTBEHHBIC MPEAMET U METOAbl UCCIEAOBAHUS, a UX CMEIICHUE C
AQHAJIOTUYHBIMA ~ KaTETOPUSMH  WHBIX  HAyK  CTAHOBUTCS  CEPHhE3HOM

METOJIOJIOTHYECKON OIINOKOM.
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I'naBa 2. I'paknaHckoe mpaBo M peryJMpoBaHue 00IIECTBEHHBIX

OTHOIIEHHH B PaMKaX I'PaKJIaHCKOr0 NMpaBa

2.1. I'paxaanckoe npaBo

['paxxmaHckoe MpaBo BBICTYMAET KaK PsiJi MPABOOTHOIIICHUH, 3aKPETIISFOIINX
3a TpaXTaHUHOM CIIOCOOHOCTh Ha 3aKOHHBIX OCHOBAaHHS, CTaHOBUTHCS
YYaCTHUKOM OTPECIICHHON ACSITENFHOCTH B pa3jMuUHBIX cepax coluaabHOH,
HYKOHOMHYECKOM, TTOJIMTHIeCKOr U T.1. [10, ¢.12]

B camom oOmem Buie cucreMa MpencTaBiIsieT co00il COBOKYIHOCTb
DIIEMEHTOB, HAXOMAIIMXCS B OTHONICHUSAX W CBS3SIX JPYT C JIPYroM, KOTOpas
o0pa3yeT OMNpeNeieHHYI IEJIOCTHOCTh, EIWHCTBO. | pa)KIaHCKO-TIPaBOBas
CHCTeMa - OTO COBOKYIHOCTb DJIEMEHTOB TPa)XIAaHCKOTO TIpaBa, KOTOPHIE
OIpE/ICIICHHBIM 00pa30M B3aUMOJICHCTBYIOT APYT ¢ ApyroMm. ['paxkmaHckoe mpaBo
JenuTCsT Ha OOlIylo W cnenuaigbHylo 4actu. OOmIas 4yacTb COIEPKUT HOPMBI,
perynupyiomue  BCe ~ OTHOWIEHHWS  TPaXTAHCKOIO  TpaBa,  KOTOPbBIE
KJIACCU(DHULIMPYIOTCSA

1) mo mpeaMeTy rpa)xIaHCKOTO MpaBa,

2) o mpUHLMIAX FPaKJAHCKOIO MpaBa,

3) mo mpeaMeTaM rpa)xIaHCKOTro MpaBa,

4) 06 00BEeKTax TpakIaHCKUX MPaB,

5) MO OCHOBaHUSM IPAYKAAHCKUX MIPABOOTHOIIICHHIA,

6) 1Mo AyIeMEeHTaM O MPECTaBUTEILCTBE U JJOBEPEHHOCTH,

7) IO BPEMEHHOII IIKaJIe.

CriernanipHasi 4acTh COJCPXKHUT IPABWIA, PETYIHPYIONIUE OINPEICICHHBIC
TUNBI OTHOIIeHUH. CriennaabHast 9acTh JACIUTCS Ha CIIECIYIOIINE ITOA0TPACIIH:

1) uMmyniecTBEHHOE MPaBo,

2) 00513aTeTLCTBEHHOE TIPaBo,

3) HaclleICTBEHHOE TIPaBo,
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4) mpaBa Ha pe3yJbTaThl HMHTEIUICKTYAIbHOW JIESATEIHLHOCTH W CPEICTBA
uHauBHAyam3anuu[14, c.37].

OpnHako coBpeMeHHasi Hayka, MO HaleMy YOexJACHHUIO, OCTPO HYXKIAeTCs B
W3MCHCHUH OTMEYCHHOW TIMO3HABATEIBHOW CHUTYalluM B CHJIy TOTO, YTO B
OCHOBAHMM BOCHPHUATHS TPaXJAAaHCKOTO 000poTa Kak MpaBoBOM  (POpPMBI
HKOHOMHYECKOTO 000pOTa M3HAYAJIBHO 3aJI0KeHa KaTeropuajibHas OIMOKa, MO
KOTOpoii B ¢umiocopur TOHMMAETCS HEOINpaBAaHHOE OTHEceHHe (HaKToB,
COOTBETCTBYIOIIUX OJIHOM KaTe€ropuu, K HEKOTOPOW Apyroil kKareropuu. TepMuH
«KaTeropusi» MPU ATOM TaKkKe YIMoTpedssiercss B (UIOCOPCKOM CMBICIE - Kak
¢dbopma aeiictBuTeabHOCTH] 7, €.22].

Ha Tteppuropun Poccuiickorn @enepanuu, IEUCTBYIOLIEE TPaXKIAHCKOE
IIPaBO M €€ CTPYKTypa XapaKTepU3yeTCsl HHTErpaueil TByX OCHOBHBIX €€ 4acTei,
T.€. o0mIeit u ocobeHHou. Komruiekc nmosoxxeHuii, GopMUPYIOMIMX OOIIYIO YacTh,
BBICTPAUBAETCS B CIEAYIOUIYIO CTPYKTYPY:

— MIMPOKOE OTNpeAeTICHUE TPAKIAHCKUX MTPABOOTHOIIIECHHI;

— aHaJIM3 UICTOYHUKOB IPaK/IaHCKUX MTPABOOTHOIICHUM;

— OIpeNieJICHNE CTaTyca IpaXkJIaHnHa KaK y9aCTHUKA MTPABOBBIX OTHOIICHUI,

— HOpPMBI MpaBa, POPMUPYIOIINE IPUHITUTT 3aIUTHI MPAB IPAKIAH;

— CIOCOOCTBYIOLIME OMNPEACNICHUIO TMOpsJKa M BUAOB HMCUUCICHUSA
IPaKIAHCKO - MIPABOBBIX CPOKOB HOPMBI TIPaBa.

[IpaBoBBIE CpeaCTBaA, COCTABIAIONINE B CBOEM €IMHCTBE W B3aMMOJICHCTBHUU
MEXaHU3M IIPaBOBOTO PETYJUPOBAHUSA, BBICTYIIAIOT B KA4eCTBE DSJIEMEHTOB
naHHOTO MexaHm3ma. Cpeaw HUX pa3inyaloTCs OCHOBHBIE AJIEMEHTHI, KOTOPHIC
SBJISIOTCSL  OMPENETSIONIMMA  HAa KOHKPETHOM CTaguu TIpollecca IMPaBOBOTO
pPETYIMPOBAaHMs, W BCIOMOTATCIbHBIC OJIEMEHTHI, KOTOpPHIE TMPUMBIKAIOT K
OCHOBHBIM, oOecrieunBast 3(pGEeKTUBHOCTH MOCIETHUX

Tak, Ha cTaguu OOIIETO ACUCTBUS TPAXKTAHCKO-TIPABOBBIX HOPM OCHOBHBIM
AJIIEMEHTOM SIBIICTCS TPaXKIaHCKO-TIPaBOBash HOpPMa, HAa CTaJMH BO3HHUKHOBEHUS
TPOKIAHCKUX TIPaB M OOS3aHHOCTEH - TPaKIAHCKO-TIPABOBOE OTHOIICHHE, Ha

CTaaun peain3alii TIpaXXIaHCKHX IIpaB H 00s13aHHOCTEN - aKTHI peaiu3anuun
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TPKIAHCKUX TpaB U 00S3aHHOCTEH; HAa (haKyJbTATUBHOW CTaJMHM MPUMEHEHUS
TPaXKJaHCKOIO MPaBa - aKThl MPUMEHEHHUS TPAXKAAHCKOTO MPABA.

Kak BuaHO, [elicTBME BCErO MEXaHW3Ma I[PABOBOTO PETYIHPOBAHUS
HAIICJIEHO HAa pEe3yJIbTATUBHOE PA3BUTHUE MPABOOTHONIIEHUS KAK ILIEHTPAJIbHOU
IOPUUYECKON KaTeropuu, IMOATOMY OOIIECTBEHHbIC OTHOIICHUS KaK MpeaMeT
MIPaBOBOT'O PETYJIMPOBAHUS IPAKIAHCKOTO MpaBa OyayT JeTallbHEEe PACCMOTPEHBI B
11.2.2 HACTOAIIETO UCCIENOBAHUS.

Takum oOpazoM, cucTema rpakJaHCKoro mpaBa PD oTimuaercs, mpexie
BCEro, JIOBOJIBHO JIETKOM M JIOCTYNHOM CTpyKTypuzanueud. DopMupoBaHue
TPaXJAHCKOrO0 IpaBa, HA OCHOBE OJHOPOJAHOCTHM TIPABOBBIX OTHOIIEHHU,
II03BOJISIET YETKO ONPEAECIATh T'PAHULBI B3aMMOJCHUCTBUSA HA OCHOBAHHUM 3THUX
oTHoleHui. Eie ojjHa 0COOEHHOCTh CUCTEMBI IrpaxkaaHckoro npasa P® cocrout

TECHOM CBSI3U IIpaBuHlI, JICKAIINX B OCHOBC €€ HHCTUTYTOB U UX MIOJIOKECHMH.

2.2. O0mecTBeHHbIE OTHOIICHUSI KAK MpeaMeT MPABOBOr0 PeryJjivpoOBAHUS

rpa:kIaHCKOro mpaBa

I'paxxnanckoe mpaBo, Kak M JApyrHe OTpacid IpaBa, HMEET CBOWU
CaMOCTOSATENbHBIN MPEAMET - ONMpPEAEIIEHHbIN KpyT 00IIeCTBEHHbIX OTHOIIEHUH. K
HEMYy IPHUHATO OTHOCHTH JIBAa BHJA OTHOIUICHHWI: HMMYLIECTBEHHBIE W JIMYHBIE
HeumyiecTBeHHble oTHolIeHus (cT. 2 'K P®). U HecMoTpst Ha TO, YTO B HayKe
CYILLECTBYET CIIOP O TOM, YTO CJIEYET OTHOCUTH K UMYILECTBEHHBIM OTHOILIECHHSIM,
HUKTO HE IIOABEPraeT COMHEHHUIO, YTO TpaXJaHCKOE IIpaBO pEryIupyeT
OTHOUIEHUS COOCTBEHHOCTH, a TaKXe ONpelIessieT IPABOBBIE IMOCIEICTBUS
NEHCTBUM, COBEPIIAEMBbIX CYObEKTaMHU I10 MIOBOAY UMYLIECTBA.

BrisiBIIeHHOE TIPOTHBOpEYME HABOJIUT HA MBICIb O CYUIECTBOBAHUU JBYX
CaMOCTOATENbHBIX (PEHOMEHOB 000pOTa, a UMEHHO: 000pOT Kak MOJBEepracMble
Ipa)X1aHCKO-TIPAaBOBOMY PEryJUPOBaHUIO OOIIECTBEHHbIE OTHOUICHHS (YacTh
peaMeTa TPaXxIaHCKOTo MpaBa) U 000POT Kak HEKUW Cpe3 CaMOro Tpa)JaaHCKO-
IPaBOBOTO  PEryJUpOBaHUs,  OTPAKAOIIMA  JUHAMUKY  ONPEACICHHBIX
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IOpUAMYECKUX CBsi3eil. Bompoc mnpeamera CcyObeKTHBHBIX IMpaB — OIMH U3
OCHOBOITOJIAraloIlMX BOMPOCOB IpaBoBeldeHuA. Kak Mepa U KaTeropus
JIOTTYCTUMOTO MOBEJIEHUSI CYObEKTa, BCAKOE CYOBEKTUBHOE MIPABO B ONPEICICHHOM
CMBICJIE CACPKHUBACT MOBEACHNUE MHBIX YYACTHHUKOB OOIIECTBEHHOT'O OTHOIICHUSI.
CrnenoBatelibHO, TIEpE]l 3aKOHOIaTEJIEM CTAaBUTCS BEChMa Ba)KHas 3a7adya — YETKO
ONpENECNUTh  MpeAMET  CYOBEKTUBHBIX  TMpaB,  KOTOPbIE  3aKPEIICHBI
3aKOHOJaTenbHO. MHaue Ha 3Tane NpaBONPUMEHEHUs O053aTeIbHO BCTPETATCSA
TPYJHOCTH B TOM, KaK JIOJDKHO OBITh KBAIM(DUIIMPOBAHO TO WM MHOE TIOBEJCHHUE B
IOPUMYECKOM aCIEKTE.

Ho, kak BUIHO M3 HACTOSILETO MOJIOKEHUS JI€], BECbMa PEIKO POCCUICKUM
3aKOHOJATEJIEM SICHO M JIOTUYHO ObUI ONpENENeH IpeIMeT 3aKOHOJATEIbHO
3aKpemIieMbIX CyOBEKTHBHBIX TIpaB. [IpaBoBOM mapajoKkc COCTOMT B TOM, YTO
CYLIECTBYIOT JIBa PA3IUYHbIX OHTOJOTMYECKHX U MPABOBBIX CTaTyca: PEaibHOCTb
MeTapu3znyeckoro Tekcra KoHCTUTyLHMHM, B KOTOPOM HaMEPEHHO OTCYTCTBYIOT
HOpPMBI 00 HEpapXuu HOPM I[IpaB YEJIOBEKAa, M WHAas, IMPABOBAs PEAIbHOCTb,
BO3HMKAIONIAsA TpPU KOH(MIMKTE MEXIAy OOJiafaTesiMu JIBYX paBHBIX IIpasB,
CYILLECTBYIOIMX B Pa3HbIX peecTpax, MPU3HAHHbBIX OHTOJIOrHel npasa. [lepexon oT
OJHOM peaJbHOCTH-PEalbHOCTH TEKCTa 3aKOHa-K MPaBOBOM  peajbHOCTH
3aKaHYMBAETCS BO3HUKHOBEHHWEM CHUTYaTMBHON HepapXuu, HEOOXOAMMON mJis
JOCTHKEHHS OJHON M3 BAXKHBIX aKCHOJOTHUYECKUX KATETOpHil KOHCTUTYIIMOHHOTO
IpaBa - U 3TO Ta LIEHHOCTb IPa’KJaHCKOTO MUPA U COTJIACHsl, O KOTOPOI TOBOPUTCS
B npeam0Oysne Konctutyuuun Poccun.

ConepxkaHueM CIeMATIbHBIX MPABOBBIX AKTOB MpPeyCMaTPUBAJICS NEPEUEHb
CYOBEKTUBHBIX IPaXXIaHCKUX MpaB, UX BUABI, UX npeaMeT. IM Obl10 CBOMCTBEHHO
B 1I€JIOM pa3leisaTh Ha3BaHble INpaBa Ha JIMYHbIE HEUMYILIECTBEHHBIE,
UMYILIECTBEHHbIC, MMPUAABaTh UM Ha3BaHUE, B CHELHAILHOM HOpPME pacKpbIBaTh
IpeaIMeT KaX10To Mpasa.

[To-pazHoMy kiaccubuUpyroTcsi Onara B JIKOHOMUKE U (uiiocopuu.
3akoHOAATENb K€, BHEAPSSl 3TOT B3MUIAJL B TPaXKAAHCKHE IPABOOTHOIICHUS,

OCTaBWJI JIMIIb ABAa XAPAKTCPHU3YIOIIUX KPHUTCPHA, MHBIMH CJIIOBAMM, YTBCPIKIACHDLI
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JIBE KaTeropuu, KOTOpble MMEIOT OTHOILIEHHE K OCHOBHBIM OjaraMm —
HeMaTepuasibHble OJ1ara, U MaTepuaibHbIE.

MatepranbHbIMU Ha3bIBalOT T€ Ojara, KOTOpbIE HMMEIOT OTHOIIEHHE K
MaTepUalIbHBIM LEHHOCTSAM, WA MMEIOIIMMUCS Ha HUX NpaBaMH, CBOMCTBO OHHU
UMEIOT 4YacTHOE, K IpHUMEpY, JAparoleHHOCTH, MeOenb U nMHoe. BemnHele mpasa
BKJIFOUYAIOTCS B ATY 7K€ KaTETOPUIO.

HematepuanpupiMu ~ OnaraMu  MUMEHYIOT — NPEAMETHl  HUJCAIBHOTO
(HeMaTepHalbHOT0) MHUpa, OHU YJIOBJIETBOPSIIOT MOTPEOHOCTH 4YesloBeKa. Y HHUX
HEMATEPUAIIBHBIM XapaKTep, MOATOMY MX HEBO3MOXKHO owmyTuTh IIyHKT 1 craren
150 I'K P® conmepxut nepeueHs ykazaHHBIX OJar, ¥ OH OTKPBITHIH.

Kak BugHO M3 Ha3BaHUS 00CyX/1aeMOro o0bekTa (IIyHKT 2 CTaTbU 2, CTaThU
128, 150, 151 u 208 'K P® u uHble) — HeMaTepHabHOTO Ojlara, OHO HMEET
XapaKTEPUCTUKHU LIEHHOCTH TyXOBHOM. OHa MPOTUBONOCTABIEHA UMYLIECTBEHHON
TOBAPHOM ILIEHHOCTU. J[aHHBIE CBOMCTBAa MPOMCXOASAT M3 TOrO AacleKkTa, 4YTO
00BEKTUBHO 00CYKJ1aeMoe OJaro sBJISIETCS HE OIIYIIAeMbIM, OHO HE MOXKET OBbITh
MOKa3aHO B KaKOM-TO JOCTYIHOM JJIi BCEX BapHUaHTE, K HEMY HEJb3s M0100paTh
DKBUBAJIEHT, HENb3d M3MEPUTh KAKUMHU-IMOO €IUHULIAMU WIH Mepamu
CymiecTByeT MHEHHE O BHEIKOHOMHMYECKON CYIIHOCTH pPaccMaTpUBAaEMOIO
O0BEKTA .

Taxxxe  Henb3s  3a0bIBaTh, 4YTO  CTaHAAPTHBIX  TOKazareinen y
HEMaTepualbHbIX OJlar HET, KaKk M CTaHAAPTHBIX MapaMEeTpOB, MOTOMY YTO UM
HECBOMCTBEHHBI pa3Mep, BEJIMYMHA, O0BEM, BEC M MPOYHUE XAPAKTEPUCTHKH,
CBOMCTBEHHBIE BellaM, K HUM HENPUMEHUMBI MOKAa3aTeIu NaTeHTOCIOCOOHOCTH,
KOTOpBIE HMCHOJB3YIOT ISl MPOMBIIUIEHHBIX 00pa3lioB, U300peTeHU, MOeleH,
HEMIPUMEHUMbI TEXHMYECKHME HOPMBbI, CTaHAApThl KauyecTBa, NPUMEHSEMBIE K
OKa3aHHBIM yCIIyTaM WM BBIIOJHEHHBIM pabortam. IlpaBunpHo Oyner
pasrpaHUYMBaTh SIBIAIOIIEECS OOBEKTOM JIMYHOTO TpaKJAaHCKOTO  IpaBa
HeMarepuanbHoe 0yaro, U OOBEKT, Ie OOCYX IAAeMbld MPEAMET MOXET OBbITh

BOIIJIOIIICH WJIX OIIMCAH.
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['paxxnanckoe mpaBoO TakKe MMEET CBOEH 3ajauell paspernieHue CIIOPHOTO
BOIIPOCA O PETYIMPOBAHUH OTIEIBHBIX TPYII OTHOIICHUH TPaXTAHCKUM IPABOM
[28, ¢.33] (oTrpanrueHUe rPaKAAHCKOrO IIpaBa OT MHBIX HAYK Yepe3 BbIUICHEHHE
npeaMeTa npasa). JIOTHIHO TO3TOMY MPEIOIOKUTE, YTO TPAKTAHCKUNA 000pOT
o0pa3yloT  JUHAMHUYECKH  Pa3BUBAIOIIHMECS  FOPHIWYECKHE  OTHOIICHHS
OTNIPEJCIICHHOTO BHJA, IPEAyCMaTpUBaMOIIKe TpeOyeMoe IOBEACHUE JIOJCH B
KOHKPETHBIX KU3HCHHBIX CUTYaIIHSIX.

B mepByro oudepenb JaHHBIC OTHOIICHHS - PETYJISATHBHBIC, ITOCKOJIBKY
KOHCTPYHUPYIOTCS HOPMaMH, PAaCCUYNTAHHBIMH Ha PETYJIHPOBAHWE HOPMAJILHOTO
UMYIIECTBEHHOTO 000poTa. OXpaHUTETHHBIMH TIPABIJIAMH, BBIPAKAIOITUMHU
peaklMio TocyAapcTBa Ha HETATUBHBIC OOIIECTBEHHBIC SBJICHHS, OIPEHCIISICTCS
MIPOTHUBOIIOJNIOXKHBI  000OPOTY TIPOIECC - BOCCTAHOBIICHHE IEPBOHAYAIHLHOTO
UMYIIECTBEHHOTO  TIOJIOXKEHHs CTOPOH, B TOM UHCIE AaHHYJWPOBaHUE
COCTOSIBILIETOCS Tiepexoaa IeHHocTe. CreqoBaTelibHO, OXpaHUTEIbHBIE HOPMBI,
HallpaBJICHHBIC HA PETYJWPOBAaHWE AHOMAJIBHOTO HWMYIIIECTBEHHOTO 000poTa
MOCPEJICTBOM yCTPAHEHUS €ro HEOJarompusiTHBIX TMOCJIEJICTBUM, HE MOTYT
COCTABJISITh HOPMATUBHOW OCHOBBI IOPHUIWYECKUX OTHOIICHUN TPakITaHCKOTO
obopoTta

Tot daxT, 4To MopoxkaaeMbie OXPaHUTETLHBIMU HOPMaMHU MPABOOTHOIIIECHUS
HaxoJATCA 3a TpeaeiaMu TpakIaHCKOro o00poTa, HArISAHO JEMOHCTPUPYET
cnenyromui mpumep Ha Temy reductio ad absurdum: kak M3BECTHO, OTUYKICHHAS
MyOJUYHBIM COOCTBEHHMKOM TIO HEICHCTBUTENBHOW CHEIKE BEIlh, WU3bATAS W3
IpaXJIaHCKOro 000pOoTa, MOMJICKUT, IO OOIIEeMy MIpaBUy, BO3BpaTy B TOPSIIKE
MPUMEHEHUSI PECTUTYIIMN; OJHAKO €CIIU CYUTATh PECTUTYIIMOHHOE 00s3aTEIhCTBO
YacThI0  TpPaKIaHCKOro  o0opoTa,  MOJy4YaeTcs, dTO  JIaHHAas  BEIb

000poTOCIIOCOOHA.

Kpome TOTO, TPaXIaHCKUMN obopoT MPEICTABJIEH TOJIBKO
0053aTEILCTBEHHBIMH TPABOOTHOIICHUSIMH, TOCKOJIbKY MMEHHO OHHU CIOCOOHBI

INPpUBOAUTL K ABMIKCHHUIO MATCPUAIIBHBIX MW HNACAJIbHBIX 6nar, IMoAAar0IIUX CsA
27



CTOMMOCTHOM OIIEHKE (9KOHOMHYECKHMX OJiar), - mepenade MMYIIeCcTBa, BKIIOYas
yIUIaTy JEHET, BBITIOJHEHUIO PabOThI, OKa3aHUIO YCIyTHd, BHECEHUIO BKJAJa B
COBMECTHYIO JEATENBHOCTh W T.aI. (cM. m. 1 cr. 307 I'pakgaHckoro Kojaekca
Poccuiickoit @enepanun).

Bmecte ¢ TeM HaciemoBaHWE W pEOpraHHM3aIMsa caMH 1O ceOe HE BIICKYT
JTUHAMHUKH KaKUX-JIMOO TMPaBOOTHOIICHUH MEXAY Ha3BaHHBIMH CYOBbEKTaMHU.
bonee Toro, moka cCymiecTByeT MpaBOIPEALICCTBEHHUK, Iepexo]] OOBEKTOB
IpaXJTaHCKUX TIpaB e€IIe HEBO3MOXKEH, a KOTJa MPaBOINPEANICCTBEHHUKA HE
CTAaHOBHUTCS, TEpexo]l OOBEKTOB TPAKIAHCKUX TIpaB YXKE HEBO3MOXKeH. B
JNEUCTBUTEILHOCTH TIPH  HACJIEOBAaHWW W PEOPTraHU3allid  HMEET MECTO
BCTYIUICHHE IPABONPEEMHHKA B KOMILJIEKC MPaBOOTHOIIECHU M
MIPABOTIPEANICCTBEHHHKA C TPEThUMH  JIMIIAMH, BKIIOYasl  PETYJISTUBHBIC

o0s3aTeIbCcTBa

B OCTaJIbHBIX CIIy4asx IIPaBOIIPEEMCTBA, BKJIFOYAs TaKue
pacnpoCTpaHEHHbIE OCHOBaHMs, KaK YCTYNKa TpeOOBaHUs, IEPEBOJ J0JIra,
cyOporanus, COOTBETCTBYIOUIME HJcalbHble Ojlara XOTSd M TNEPEeXOAsT Kak
CaMOCTOSITeNIbHbIE OOBEKThl (LIEHHOCTH), OJHAKO B paMKax HOBOIO WJIH
CYLIECTBYIOILIETO PETYJIATUBHOTO 0053aTEIbCTBA.

Takum o00pa3omM, Mbl TOBOPHUM - MPaBOOTHOIIEHHE, MOJApPa3yMEBaeM -
IOpUINYECKU (aKkT, MBI TOBOPUM - IOpUAWYECKUN (HaKT, MOApPa3yMEBaeM -
IIPAaBOOTHOIIEHHE. Benp auHaMuKa BCAKOM IPAaBOBOM CBSI3M BBIPAXAaeTcs B
MOCJIEIOBATEIbHO CMEHSIOIUX JAPYr Apyra OPUANYECKUX (akTax, BICKYIIHX
BO3HMKHOBEHHUE, U3MEHEHUE WIH MpEeKpalleHue npas u ooszanHocten. [Ipu takom
MOJIXO0/I€ BOIIPOC O TOM, YTO CJIEAYET MPU3HABATh IPAKJAHCKUM 00OPOTOM - CaMu
peryJiaTuBHbIE 00s3aTelbcTBA JIMOO KE MPUBOASAIIME K HUX JIMHAMUKE

IOPpUINYCCKHC (I)aKTI)I - JUIICH IIPHUHIUIIMAJIbHOI'O 3HAYCHU .
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I'naBa 3. Hayka rpa:kaaHckoro npaBa u Apyrue JUCUUIJINHbBI
3.1. I'pa:knanckoe U aAMMHUCTPATHBHOE MPABO

Hayka rpaxmaHckoro mnpaBa TECHO B3aUMOJIEUCTBYET € KOMIUIEKCOM
OTpaci€BbIX NPABOBBIX HAyK: KOHCTUTYLHOHHBIM, aJIMHUHHUCTPAaTUBHBIM,
(UHAHCOBBIM, 3€MEJIbHBIM, TPAXKAAHCKO-NIPOLECCYaJbHBIM MPaBOM U T.[I.
[IpeameTsl yKa3aHHBIX HAayK B OINpPEAECICHHONW MEPE CONPHKACAIOTCS € O0JACThIO
rpaxaaHckoro mnpasa. [lo 3Toll mpuyMHE LMBUIUCTHYECKas MpoOjemMaTuka B
HEKOTOPBIX CIy4asX HE MOXKET OBbITh MOJHOIIEHHO pa3pelieHa 0e3 UCTIOIb30BaHuUs
HapaOOTOK M KOHCTPYKIIMI BBIIIEHAa3BAHHBIX HAYK.

AJIMUHUCTPAaTUBHOE NIPaBO SIBISETCS OAHOM W3 OTpaciell pOCCHICKOIo
IIpaBa, TO €CTb CaMOCTOATEIBHOW YAaCThIO POCCHMCKOM IIPAaBOBOM CHUCTEMBI,
IpEICTaBISIIONIE COOOM COBOKYNMHOCTb IPaBOBBIX HOPM, pETyIHPYIOIIHUX
KayeCTBEHHO OJHOPOJHBIE OOIIECTBEHHBIE OTHOIIECHUS ONPEIETICHHBIM CIIOCOOOM.
AJIMUHHUCTPAaTUBHOE TMpaBO, SBJISSACH HEOTHEMIIEMOM  YacTblO  CUCTEMBI
POCCHIICKOTO IpaBa, CBA3aHO C HMM KAaK 4YacTh M LEJOE€ M TECHO CBS3aHO C
JPYTUMHU OTpACiIIMH POCCUHCKOTO TIpaBa, TAaKUMH KaK: KOHCTHUTYLIHOHHOE,
rpa’KJaHCKOE, YTOJIOBHOE, TPYI0BOE, (PUHAHCOBOE U JIPYTHE.

B ropuandeckoil Hayke OCHOBHBIMH KPUTEPHSAMH pa3JelicHUs IIpaBa Ha
OTpaciu SBJISIOTCS NpPEeIMET U METOJ IpaBoBOro peryinupoBaHus. [Ipeamerom
aJIMUHHCTPATUBHO-TIPABOBOTO  PETYJIHUPOBAHMSI  SIBISAIOTCA  OOIIECTBEHHBIE
OTHOUIEHUSI, TO €CTh MOBEJACHUE W JEHUCTBUS JIIOACH, KOTOPBIE IIOJIBEPHKEHBI
IIPAaBOBOMY BO3JEMCTBHIO I'PYIIIIBI HOPM TOW WJIM HHOW OTPaCiv ITpaBa.

JUis  aIMUHUCTPAaTHBHOIrO ImpaBa cdepa OOLIECTBEHHBIX OTHOIICHUH,
SBJIAIONIASCSA €ro MPEeAMETOM, B IOPUAMYECKON Hayke 00O3Hayanach JATHHCKUM
tepMuHOM "administratio” (yrnpasnenue) [28, ¢.187].

B ropumudeckoll Hayke aHalld3 rocyJapcTBa 00s3aTENIbHO MpeIojaraet
paccMoTpeHue ero (pyHKIHM, KOTOpbIE SBJISIOTCS BAXKHEUIIMMU KaueCTBEHHBIMU
XapaKTepUCTUKAMH €ro AesITeNbHOCTU. B Teopun rocynapctBa u mpaBa (QpyHKIHUU

rocyJlapCTBa IMOHUMAIOTCSI KaK OCHOBHBIE HANPABJIECHUS BHYTPEHHEN W BHELIHEU
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NEATETLHOCTH TOCYJapCTBa, KOTOPBHIE BBIPAKAIOT W KOHKPETHU3UPYIOT €ro
CYIIHOCTh M COIlMaJbHOE Ha3zHaueHue. OHM pealu3yrTcs B 3aKOHOAATEIbHOM,
aJIMUHUCTPATUBHON U Cy1€0HOM JESITEIIbHOCTU TOCYIapCTBEHHBIX OPraHOB.

['ocynapcTBeHHOE  YIpaBJIEHHME  OCYIECTBISIETCA  MPEUMYIIECTBEHHO
OopraHaMu HCIOJHUTEIBHOW BJIACTH U TPOSABISETCS B Pa3IWYHBIX (opMax.
Hampumep, opranbl HMCIOJHUTENBHOW BIACTH H3JAIOT IOJI3aKOHHBIE aKThl U
HOPMATHBHBIC aKThI, HAIPABJICHHBIC HA peaU3alHi0 UX (PYHKIUHA. DTH aKThl HE
JIOJDKHBI TPOTUBOPEUYUTH 3aKOHAM M MOTYT OBITh M3JaHbl TOJILKO B TOM Ciy4ae,
€CJIM 3aKOH YMOJHOMOYHMBAET Ha 3TO OIpPEJEICHHBIC OpraHbl WCIOJHUTEIbHON
BiracTu. Hayka TpakgaHCKOTO TIpaBa TMPUMEHSET BBIBOJIBI W 3HAHUSA JAPYTHX
OOIIIECTBEHHBIX HayK ((uimocoduu, UCTOPHH, MOIUTOJOTHH, COIHOJOruu) [4,
c.54]. TaBHOE IOPUIMYECKOE 3HAUCHHE MPUHIUIIOB TPAXKIAHCKOTO TIpaBa
3aKJII0YAETCs B MCMOJBb30BAHUU UX B KAUECTBE KPUTEPHS NIl COBEPIIICHCTBOBAHUS
W TOJIKOBAaHUS Hay4yHOoro ©Oaszuca (OpMUpPOBAHUSI TMpeaMeTa U MeToja
rpaxxaanckoro npasal21, ¢.38]. [IpuHIUMI JUCTIO3UTUBHOCTH PacCMaTPUBACTCS U
KaK Ba)KHEWIlIee Hayalo rpakIaHcKoro mpasa Poccum, um kak xapakTepHas depra
ero Meroja. IIpuHOMO FOPUAMYECKOIO PABEHCTBA CTOPOH TPa)KIaHCKOTO
OTHONIEHUS SIBISETCS OJHUM U3 (yHIAMEHTAIBHBIX MPUHIIUIIOB B TPaXIaHCKOM
npage[30, ¢.92].

AIMUHUCTPATUBHOE TPABO SBISICTCS CAMOCTOSITEIBHON OTPAciibio TpaBa |
UMEET CBOM OTJMYHBIE OT JPYrMX HOpMBI TpaBa. HopMbl aiMUHHCTPATUBHOTO
MpaBa COCTABJISIIOT OTACIBHYIO KATETOPUIO FOPUIUYECKUX HOPM.

Hopwmbl amMuHHACTpaTUBHOTO TIpaBa HECYT B ceOe OTIEYaTOK OOMIECTBEHHBIX
OTHOIIIEHUH, KOTOPBIE B CBOIO OYEPENIb COCTABIISIOT €€ MPEAMET.

ATMUHHCTPATUBHO-TIPABOBBIC HOPMBI SIBIITFOTCS HE TOJIBKO PETyJIsTOpamMu
NMOBEJCHUST (PU3NYECKUX W IOPUIAUYECKUX JIHI] B aAMUHUCTPATUBHOU cdepe, HO
TaK)Xe PETJIAMEHTUPYIOT (POPMBI, KOMIIETSHIINIO, METOJIBI U TIPOIIETYPhl BIACTHOU
JEATETLHOCTH UCIIOTHUTEIIBHBIX OPTaHOB.

B ocHOBHOM HOpMBI aJIMUHHCTPATUBHOTO TIpaBa HOCAT UMIIEPATHBHBIMN, T.€.

MOBEJIMTENIbHBIA XapakTep. AJAMUHHUCTPATUBHO-TIPABOBBIE HOPMBI BBICTYIIAIOT B
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BUJE KATETOPUYECKUX TMPEANHCAHUNA TPAaBHJI TOBEAEHUS, OTCTYIJIEHHE OT
KOTOpPBIX HE JOIMycCKaeTcsi. B ciiydae HapylleHHs JaHHBIX HOPM HACTYIaeT
IOPUUYECKasi OTBETCTBEHHOCTb.

OO1muMu 0COOEHHOCTAMU ISl AIMUHUCTPATUBHO-TIPABOBBIX HOPM SIBIISIETCS
TO, YTO IO CPABHEHHUIO C HOPMAaMH JPYTUX OTpacied mpaBa OHU OTIUYAIOTCS
OOJBIINM KOJIMYECTBOM, MHOTOOOpa3ueM U pa3HooOpazueM.

HopMbl amMUHUCTPAaTUBHOTO MpaBa SBISIOTCA aKTOM aJIMUHUCTPATUBHOTO
npaBoTBopyecTBa. OHU HECYT B ce0e MPaBOYCTAHOBUTENIbHYIO (ITPAaBOTBOPUYECKYIO)
U TPAaBONPUMEHUTENbHYIO (MCTIOMHUTETBHYIO) «HATPY3KY». DTH QPYHKIIMH UMEIOT
TECHEHIIIYI0 B3aMMOCBS3b, B KOTOPOH MOXKHO PacCMOTPETh CIETYIOIIYIO
3aKOHOMEPHOCTb: MIPAaBOYCTAHOBJIEHUE CIIY>KUT LIEJISIM PABOIPUMEHEHUSI.

AJIMUHUCTPATUBHO-TIPABOBBIE ~ HOPMBI ~ MMEIOT  CJIEAYIOUINE  YEpTHI:
o0ecreunBalOT MyOJUYHBIE HMHTEPECHl TPAKIaH; PEryJIUpYyIOT YIpPaBICHUYECKHUE
OTHOILIEHUS; UMEIOT OJHOCTOPOHHE-BIACTHOE BO3JECHUCTBUE HA CYOBEKTOB IpaBa;
HOCST MPUHYAUTEIBHBINA XapaKkTep.

OYHKIIUU aAMUHUCTPATUBHO-TIPABOBBIX HOPM:

PerynstuBHass — 3akiioyaeTcsi B ONPEACICHUH BapHAHTOB JOJHKHOTO
MOBEJICHUs, KOTOPOE COOTBETCTBYET MHTEPECAM I'OCYJapCTBa, BCEX (PUBNUYECKUX U
IOPUIMYECKUX JIML, JCHCTBYyIOIUMX B cdepe HCHOIHUTENbHOW BiacTu JHO0
3aTparvBaoIre MHTEpEChl JaHHOW cdepbl. [JomkHOe moBeneHne moapa3yMeBaer,
KaKue JIEHCTBUS MOYKHO COBEpILATh, KAKWUE HEJIb3sl U KaKue He0OX0AUMO.

OxpaHurtenbHasgs — oOecleYyuBaeT OXpaHy OOIIECTBEHHBIX HWHTEPECOB,
OpraHM3aIMI0 BCEH CHUCTEMBI TOCYJapCTBEHHOTO YIPABICHHUS, a TaKXKe ee
BHYTPEHHUX 3BE€HBbEB U UX B3aUMOJICHCTBUE.

3ammuTHas — oOecrneurBaeT peaau3aluio U 3aluTy IMpaB, CBOOOI U
UHTEPECOB TpaXJaH, a TakkKe OpraHu3auuii; o00eclneynBaeT peaau3aliio
KOHCTUTYIIMOHHBIX HOpPM, a TaKke HOPM (elepalbHbIX 3aKOHOB M 3aKOHOB
cyobekToB  Poccuiickoit = ®denepanun; — oOecrieyeHHE  3aKOHHOCTH B
rOCy/IapCTBEHHO-YNPABICHUYECKUX  OTHOUICHUSX; OOeCleueHue pealn3aluu

OTBETCTBEHHOCTH 32 HECOOJIIOJICHHE HOPM aIMUHUCTPATUBHOTO MpaBa.
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WNrak, agMHUHUCTPATUBHO-IIPABOBBIE HOPMBI — 3TO IPABUIIO MOBEICHUSA,
YCTaHOBJICHHOE TOCYIapCTBOM B c(epe roCyJapCTBEHHOTO YIPABICHUS, 8 UMEHHO
VCIIOJIHUTEJIHOM BnacTu. HOpMBI agMUHUCTPATHBHOIO IIpaBa pPETYIHPYIOT
OOIIIECTBEHHBIE OTHOIIEHUS, a TAK)KE 00ECIIEYMBAIOT OXPaHy U 3alUTy HHTEPECOB,
opaB U CBOOOJ TpaxkiaH M opraHuszanuil. OHU SBISIOTCS UMIIEPATUBHBIMH, T.€.
00111€00513aTENBHBIMU 17151 BCEX HA OINPEIEICHHON TEPPUTOPHH.

AIMUHHCTPAaTUBHO-NIPABOBBIE ~ HOPMBI ~ MMEIOT  psii  OCOOEHHOCTEM,
CBS3aHHBIX € HUX (QYHKUUAMH, CHOcoO0aMH HOPMOTBOPYECTBA, a TAKXKE CO
CTPYKTYPOH.

Ilon cTpykTypol aaIMHUHHCTPATHUBHO-IIPABOBOM HOPMBI, KaK MW MOJ
CTPYKTYpOH HOPM JIPYyTHX OTpaciey Ipasa, IOHUMAETCS €€ BHYTPEHHEE CTPOCHUE,
a TakKe IMPUCYTCTBUE B HOPME DJIEMEHTOB M COCTaBHBIX YacTe€W, KOTOpBIE
B3aMMOCBS3aHbl U B3aMMO3aBUCUMBI MEKIY COOOI1.

AJIMUHHCTPAaTUBHO-TIPABOBBIE HOPMBI B CBOEH CTPYKTypE HMEKOT TpH
AJIEMEHTA: TUIIOTE3a; AUCITO3HUIIUS; CAHKIIUS.

B HOpME agMMHMCTPAaTUBHOIO IIpaBa HE BCErJa NPUCYTCTBYET Cpasy TpHU
DIIEMEHTA, OHA MOXKET COCTOSITh KAK U3 TPEX, TAK U3 ABYX JJIEMEHTOB.

['mmore3a — 3TO COCTaBHOM 3JIEMEHT aAMHHUCTPATUBHO-NIPABOBOW HOPMBI,
KOTOpBIA CONEPXXUT B cebe YCIOBHS WM IKU3HEHHbIE OOCTOSITENHCTBA,
HACTYIUICHHE WJIM HEHACTYIUICHHE KOTOpbhIX Bje4eT 3a CcoOOM MpUHATHE
MPEANUCAHUN JTaHHOW HOpPMBI. B TumoTe3e CoAepKUTCS IOpUAUYECKUN (axT,
YCJIOBHE, NMPUBOASALIEE HOPMY B JEHCTBHE. | 'MIOTE3a CONEPKUT MECTO, BpEM,
COCTaB, MPU KOTOPBIX y CYOBEKTOB aIMUHUCTPATUBHO-IPABOBBIX OTHOLIEHUUN
HOSIBJISIFOTCS TPaBa U 00513aHHOCTH.

['unore3a ObiBaeT JABYX BHUJOB: aOCTpakTHasi MW  Ka3yHCTUYECKas.
AOCTpakTHas TUNOTE3a — 3TO Takas TUIOTE3a, KOTOpas yKas3bIBaeT Ha oO0IIMe
YCJIOBHUSL pealu3aluuy aJIMUHUCTPATUBHO-TIPaBOBOM HOpMBI. Kaszyncruueckas
TUIIOTE3a — 3TO TMIIOTE3a, yKa3bIBarollas Ha KaKOU-TO OIPEICICHHBIM YaCTHBIN

CJIy4ail, KOTOPBIN CITYKUT peain3alueld JaHHOU HOPMBI.
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B agMuUHHUCTpaTHUBHO-TIPABOBBIX  HOpMaxX,  KOTOpPbIE  PETrYIUPYIOT
OpraHu3alyvIi0 U AEATEIIBHOCTh OPTraHOB FOCYJAapCTBEHHOIO YIPABICHUS, a4 TaKKe
UX JOJDKHOCTHBIX JIMI, THWIIOTE€3a 4Yalle BCEro OTCYTCTBYeT. [mmore3a B
aAMUHUCTPATUBHO-TIPABOBBIX HOpMaX, OMPEACISIONINX COCTaB MPAaBOHAPYIICHUH,
ciuBaercs ¢ aucnosunued. Takxke rumoresa MOXKET HAaXOAUThCA HE B CaMOM
HOpME, a B BBOJIHOM YacTH WU IipeamOysie HOpPMAaTUBHOTO aKTa.

Jlucno3unsi — 3TO COCTAaBHOM JJIEMEHT aJMHUHUCTPATUBHO-IIPABOBOMU
HOPMBI, KOTOPBIA COJEPKUT MPABUIIO MOBEJICHUS, MpaBa U 00S3aHHOCTU CTOPOH.
JIMCTIO3HIINS SIBJIICTCST MOJIEIBIO JIOJDKHOTO MpaBoOMepHOTo moBeacHus[14, ¢.37].

Jlucrio3uiust JACNIUTCS HA TPU BHUJA: NpeANUChIBaromias (00s3bIBaroias),
yIPaBOMOYMBAIOIIAS, 3AMPEIIAIOIIAS.

[IpennuceiBatomas AUCIO3UIMS OOS3BIBAET CyObEKTa aAMUHUCTPATUBHO-
MPAaBOBBIX OTHOILIEHUM COBEpIIATh T€ WIW HWHbIE JACHCTBHS, MPEANKHCHIBAET
ONpEICJICHHBIA BapUAHT OBEJCHUS.

YrnpaBoMmouuBaroias IUCIO3UIUS MPEICTABISIET COO0M TaKoe MOJIOKEHUE
cyOBeKTa, B paMKaxX KOTOPOT0 OH BIIpaBe JACHCTBOBAThH IO CBOEMY YCMOTPEHHUIO.

3ampeniaroiniasi JUCIO3UIMS HECET B ceOe 3ampeT Ha COBEpIICHUE
OTIPEJICIICHHBIX MPOTUBONPABHBIX ACHCTBUM (Oe3aeCTBu).

CaHk1Ms — 3TO COCTAaBHOM 3JIEMEHT aJIMUHUCTPATUBHO-NIPABOBON HOPMBI, B
KOTOPOM yCTaHABJIMBAIOTCS MEPhl OTBETCTBEHHOCTH, MPUMEHSIEMbIE K CyOBbEeKTaM
aJIMUHUCTPATUBHO-TIPABOBLIX OTHOIIEHWN 3a HECOOJIOJICHUE WM HapyIICHHE
MpaBUJI TTIOBEJICHMUS.

HopMbl  agMuHUCTpaTHUBHOTO  TpaBa  pa3jiMyalOTCd IO  CBOEH
HalpaBJICHHOCTH, a TAaKXe€ [0 CBOEMY HOPUAMYECKOMY CoOAepkaHuio. B
COBPEMEHHOW JUTEpaType CYIIECTBYET MHOXKECTBO OCHOBAHMU KiaccUPUKAIIUU
aAMUHUACTPATUBHO-TIPABOBBIX HOPM.

AJIMUHUCTPATUBHO-TIPABOBBIE HOPMBI PA3AEISIOTCS IO KPYry JIMI, Ha
KOTOPBIX OHU PACIPOCTPAHSIIOTCS:

OO0mme — HOPMBI, KOTOpPBIE pPACHPOCTPAHATCS Ha BCEX CYOBEKTOB

aAMUHHACTPATUBHO-TIPABOBBIX ~ OTHOLIEHWM,  NPOKHUBAKOIIMX  HAa  JaHHOMU
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teppuropun. Hanpumep, npaBuia TO0pOKHOTO JBHKEHHUSI, KOTOPbIE JEUCTBYIOT HA
Bceu teppuropun Poccuiickon denepanuu.

CnenuanbHple — HOPMBI, KOTOpBIE pPACHPOCTPAHSIIOTCS TOJBKO Ha
OMpEJICJICHHbIE KATETOpUU TpaxKaaH (COTPYAHUKH MUIIUIIMM, TOCYJIapCTBEHHBIC
CIIy’Kalllie, BOJUTEIN, BOCHHOCTYKaITUE).

AJMUHUCTPATUBHO-TIPABOBbIE HOPMBI PA3JCISIIOTCA MO MacimradaMm uX
MIPUMEHCHHUS Ha:

Ob6medenepanbHble — HOPMBI, JCHCTBUE KOTOPBIX PaCHpOCTpaHsETCs Ha
BCIO CTpaHy.

PernonaneHble — HOpPMBI, JEHUCTBHUE KOTOPBIX PACIPOCTPAHSIETCA Ha
Tepputopuio cyonrekra PO.

TepputopuanbHble — HOPMBI, KOTOPBIE YCTAHABIMBAIOTCA OpraHamMu
UCIIOJIHUTENbHON BiacT P® wiM opraHamMu HCHOJHUTEIHHOW BJIACTU CYOBEKTa
P® u pactipocTpaHstOTCs Ha ONPEICICHHYIO TEPPUTOPHUIO.

MecTHbIE — HOpPMBI, KOTOPBIE YCTAaHABIMBAIOTCS OpPraHaMH MECTHOTO
CaMOYIIPABJIEHUSI WJIM MECTHOW aJIMHUHHUCTPALMEd W PACHPOCTPAHSAIOTCS HA
ONPENIECIICHHYIO MECTHOCTb.

JlokanbHbIE — HOPMBI, JEHUCTBUE KOTOPBIX pPAaCIpPOCTPAHSACTCS Ha
OoOBeMHEHUS, IPENIPUSATHS, KOHIIEPHBI, OPTaHU3AINH U T.II.

B mponecce peanmzanuy aIMHUHUCTPATUBHO-NPABOBBIX HOPM MNPUHUMAIOT
ydacThue BC€ CYOBEKTHl YIPABICHUYECKHMX OTHOIICHHWM, HO IMO-pa3HOMY, B
3aBUCUMOCTH OT MX aJIMUHUCTPATUBHO-TIPABOBOTO CTaTycCa.

[IpumeHeHne HOPM aAMUHUCTPATHUBHOIO IpaBa MPOSBISETCS B H3IaHUU
COOTBETCTBYIOIIMMH OpraHaMy WJIH JOJKHOCTHBIMU JIMLIAMU FOPUINYECKUX AKTOB,
OCHOBAHHBIX Ha TPEOOBAHUSIX aIMUHUCTPATUBHO-TIPABOBBIX HOPM.

AJIMUHUCTPATUBHO-TIPABOBasi HOpMa B JIaHHOM BapHaHTE pean3yeTcs
nyTeM O(HIMAIBHOTO  FOPUIWYECKU-BIACTHOTO  PEIICHHS]  OIMPEACIICHHOTO
aIMUHUCTPATUBHO-TTyOJIMYHOTO JIeIa.

Ha coBpemMenHoM »3tame mpouecc peanus3alud HOPM aJIMUHHUCTPATUBHOTO

opaBa JaJeK OT HACAIBHOr0. JTO CBSI3aHO C CYLIECTBYIOIIMM KPHU3UCOM
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VCTIOJIHUTEIbHOU BJIACTH, KOTOPBIN MPOSBIISIETCS B MHOXKECTBE aIMUHACTPATUBHO-
MPAaBOBbIX  HAPYLUICHWW, PA3JUYHBIX JUCHUIUIMHAPHBIX  MPOCTYIKOB, B
«CYBEPEHU3AIMU»  YOPABICHYECKOW  JEATEIBbHOCTH, KOTOpas  BIEYET K
WTHOPUPOBAHUIO MHOTHUX HOPM B PETMOHAX, HA MeCTax U T.I. Bce 3TO HE oTBeUaet
YCJIOBUSIM MOCTPOEHHUS PABOBOTO FOCY1apCTBA.

JlelicTBUE  aAMUHHUCTPATHBHO-TIPABOBBIX  HOPM B IIPOCTPAHCTBE
IIPEANOJIAraeT ONPENEICHHYI0 TEPPUTOPHUIO, HA KOTOPYIO PaCIpPOCTPaHSAIOTCS
HOPMBbI aJMUHHUCTPATUBHOTO mpaBa. OT opraHa, IPUHSABIIETO aJMUHUCTPATUBHO-
IIPAaBOBBIE HOPMBI, 3aBUCUT UX JECHUCTBUE B IPOCTPAHCTBE.

Takxke BO3MOXKEH «BBIXOA» aJIMUHACTPATUBHO-TIPABOBBIX HOPM 3a MPEIEIIbI
rpanun; Poccuiickoit ®@eneparnuu. Takas cuTyanusi UMEET MECTO ObITh B TOM
ciaydae, KOrja  aJMUHHUCTPATUBHO-TIPABOBBIE  HOPMBI  PErIAMEHTUPYIOT
JESATEIbHOCTh POCCUMCKUX OpraHu3aiuil (Hampumep, MpeACTaBUTEIbCTBA), a
TaKke rpaxnaH Poccuiickon ®enepaunu, KOTOPbIE HAXOUATCA 3a rpaHulen. B
HEKOTOPBIX CJIy4asX HOPMBI aJMUHHUCTPATUBHOTO TIpaBa JACHUCTBYIOT Ha
TEPPUTOPUU CPa3y HECKOJIBKMX TOCYIapCTB COIVIACHO JBYXCTOPOHHUM WU
MHOTOCTOPOHHHM COTJIAIIEHUSIM MEXAY CTPAHAMH.

Jsist Toro, 9YTOOBI YETKO OMPEEIUTh BPEMEHHbBIE PAMKH JCHCTBUS HOPMBI,
HEO0OXOJMMO BBISICHUTBH, KOTJIa UMEHHO HAUYMHAET W TPEKpallaeT CBOE JCHCTBUE
HOpMa aJMUHUCTPATUBHOIO MpaBa. HopmMaTUBHO-TIpaBOBBIE aKThl APYTUX OPTraHOB
WCIIOJIHUTENILHON BJIACTU BCTYMAIOT B CHIJIy HEMEIJIEHHO IO OO0IIeMy MpaBuUILY,
€CJIM HE yKa3aH MHOU cpok. HopmaTuBHO-TipaBOBbIE akThl CyObeKTOB Poccuiickoi
denepaliii  BCTyNAalOT B CWJIYy B COOTBETCTBUHA C TOPSAKOM, KOTOPBIN
yCTaHABIMBACTCA CaMUMU CyObeKTaMH B HX YcTaBax wWid KOHCTUTYIHSIX.
AJIMUHHUCTPAaTUBHO-TIPABOBBIE HOPMBI IO KPYry JIMII MOTYT PacHpOCTPaHATHCA
TOJBKO Ha TpaxnaH Poccuiickon @enepauri U HE PaACHpPOCTPAHIATCA HaA
WHOCTPAHHBIX TpakaaH W Juil 0e3 TpaxmaaHcTBa. Hopmbl aiMUHHCTPATHBHOTO
MpaBa BBIPAKAIOTCA B MUCbMEHHOHN (hopMe, COCTOAT U3 CJIOB U MPEIOKECHHM, HO
OHM HE BCErJla UMEIOT YETKUH CMBICI U MOATOMY BO3HHKAET HEOOXOJAMMOCTH B

TOJIKOBAHWHW aAMHUHHCTPATHBHOI'O ITpaBa. KpOMe TOr'0, B IMPABOBBIX aKTaX YacCTO
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WCITIOJIB3YIOTCSI TEPMUHBI, KOTOPBIC OOJIBITMHCTBO JTIOCH HE TOHUMAIOT U KOTOPHIE
HYXKJIAIOTCSl B YTOYHEHUH. briBatoT ciayyau, korma GOpMyaupoBKa B aKTaX UMEET
JIBYCMBICIICHHOE 3BYYaHHE U B CBSI3U C 3THM OIISITh BO3HUKAET HEOOXOIMMOCTH
OOBSCHUTH ATOT aAKT.

MeToa TONKOBaHWSI HOPMATHBHBIX TPAaBOBBIX aKTOB - 3TO COBOKYITHOCTB
IIPUEMOB U CPEJCTB, KOTOPHIE TTOMOTAIOT MOHSATH CMBICI U COJEp)KaHHUE HOPMBI
IpaBa U MPEICTABICHHYIO B HEW BOJIIO 3aKOHOATE.

B coBpeMeHHO# MpakTHUKe CYIIECTBYEeT MHOXECTBO CIOCOOOB TOJKOBAHUS
HOPMATHBHBIX TPABOBBIX aKTOB, HaWOOJEe PACHPOCTPAHCHHBIMH M3 KOTOPBIX
SIBJISTFOTCSI:

['pamMmaTtrueckuii METOl - O3TO METOJ TOJIKOBaHUS MPABOBBIX HOPM,
OCHOBAaHHBIN Ha aHAJIN3€ TEKCTa MPABOBBIX HOPM, T. €. OCHOBAaHHBIN HA MpaBUJIaX
cuHTakKcuca, opdorpaduu, Mophooruu, CIOBOYNoTpeOICHUN U AP.

Jlornyeckuii METOA-3TO CIIOCOO MHTEPIIPETAIIMU TIPABOBBIX HOPM, B OCHOBE
KOTOPOTO JIeXKAT JJOTHICCKHNE METObI KOMMYHHKAIIMA. DTOT METOJ] OTIIMYACTCS OT
OPEAbIAYIIEro TeM, YTO OH aHAIM3UPYET HE 3HAUYCHHUE OT/ACIbHBIX CIIOB, a T
MOHATHS, KOTOPHIC OHU BBIPAKAFOT.

st Toro, 4toOBbl TOJHOCTHIO TMOHSATH, YTO TaKOE€ AaKT O(HUIMATBHOTO
TOJIKOBAaHUSI HEOOXOAMMO pazo0paThCcsi C MPABOPA3BSICHUTEIBHBIM IPOIIECCOM.
[TpaBOpa3bBACHUTENBHBIA TPOIIECC — ATO UHTEIICKTYIbHO-BOJICBAs ICSITCIIBHOCTD
M0 UCTOJIKOBAHUIO M U3JIOKEHUIO CMBICIIA MIPABOBBIX HOPM.

[Ipomecc IOPUINYECKOTO PA3bICHEHHUS COCTOUT M3 TISITH ATATIOB.

[TepBbIil 3TANM-3TO WHUIMATHBA O IOPUANYECKOMY Pa3bsICHEHUIO, KOTOPAs
SBJIIETCSI OCHOBAHHMEM JIsl Hadyalia MpoIecca IpUINIECKOoro pa3bsicHeHus. Eciu B
MpoIecce pealiM3allii  MPABOBBIX HOPM TpakIaHe, JODKHOCTHBIC —JIUIIA,
rOCyJIapCTBEHHBIC OPraHbl WA OOIIECTBEHHBIC OPTraHU3AIlMN HUMEIOT HESICHOCTD,
OHHM MOTYT OOPaTUTHCSI B KOMIIETEHTHBIE TOCYJaPCTBEHHBIE OPTaHbl ¢ TIPOCHOOI 0
Pa3bICHCHHHM II0 HWHTEPECYIOIIEeMY WM BO3HHUKaromemMy Bompocy. Opras,
o0JaIaroNMii KOMIIETCHIIMEW MO TOJKOBAHHWIO TMPABOBBIX HOPM, MOXKET TaKXKe

WHULIMAPOBATh Pa3bsICHUTENbHBIN MPOLIECC 10 CBOEH COOCTBEHHON MHUIIMATHUBE.
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Bropoii 3Tan-3T0 mpoBepka TOro, Hy>KHO JIM JaBaTh OOBSICHEHHE MPaBOBOU
Hopme. Ha pmaHHOM oJrame mpomecca IOPUAWYECKOTO Pa3bsACHEHUA  AKT
O0(pUIIMaTBEHOTO TOJIKOBAHUS ONPABJIaH.

Ecnu oHM 00HApYXHMBAIOT, YTO CYIIECTBYET HEOOXOIUMOCTh B OOBSICHCHHH,
OHU OIPEEIISAIOT KPYT BOIPOCOB, 00BEM U XapakTep OyIyLIero oObsICHEHUS.

Tperuit stanm - 3T0 pa3paboTka TEKCTa OOBSACHEHMS, a TaKXe €ro
oOcyxaenue. TpeTuit sTam IeaUTCsS HA JIBE YacTU: B MEPBOM YACTH BBISICHSAETCS
IIOJJIMHHOCTB BOJIM 3aKOHOZATEJISA, 3 BO BTOPOM OTMEUYAIOTCSI MOMEHTBI, B KOTOPBIX
IIPaBOBbIE HOPMbI HEMIPABUIILHO MOHUMAIOTCS U PEATTU3YIOTCS.

YerBepThlil 3Tanm - 3TO NPHUHIATHE TEKCTa 00bsicHeHus. lIpuHsTHe TekcTa
IPOUCXOAUT IMYTEM TOJIOCOBAHMS, €CJIM OOJIBLIMHCTBO MPOTOJIOCOBANIO «3a», TO
TeKcT ObuI IpUHAT. Ho OBIBAIOT Cilyyau, KOT/1a TEKCT IPUHUMAETCS €UHOJINYHO.

[IaTass cramusa-3TO NyONMKaIMs aKTa TOJKOBaHUSA. AKTBhl TOJKOBaHUS
nyOIMKYIOTCS B pa3IM4YHbIX IOPUANUYECKUX COOpPHUKAX, T'a3eTax, )KypHaiax U T. 1.

K opranam, umeromuM npaBo Ha TOJKOBAaHUE MPABOBBIX HOPM, OTHOCSITCS:
OpraHbl TOCYAapCTBEHHOM BJIACTH U IMyOJMYHOTO YNpaBICHUs, IPOKYypaTypa, Cyl,
OOILIECTBEHHbIE OpraHu3auMu W JAp. Takum o00pa3oMm, akThl OQUUIHATIBLHOTO
TOJIKOBAHUS SIBJIAFOTCSI OYE€Hb BAXKHBIM U HEOTHEMJIEMBIM KOMIIOHEHTOM CHCTEMBI
aJMUHHUCTPAaTHUBHO-IIPABOBBIX HOPM. Ha MX OCHOBE OCYIIECTBIIIETCS peaau3anus 1
MIPUMEHEHUE TIPABOBBIX HOPM.

Hanuuue axkTOoB OQUIMATIBHOTO TOJIKOBAHHSA IIOMOTaeT MPaBUIIBHO-
MOHUMATh U YACHSTH BOJIIO 3aKOHOAATEIS MPABONPUMEHUTENbHBIM OpraHaM. AKTbI
O(UIIUATIBHOTO TOJIKOBAHUSI (DOPMUPYIOTCA MYTEM CJIOKHOTO TMPOIIECCa, KOTOPHIi
IPOXOJUT B HECKOJIBKO 3TAroOB. AKThI OUIIMAIBHOTO TOJIKOBaHUS 00JI1aJal0T TEMU
K€ CBOMCTBAMHM, YTO M OCTAJIbHBIE MIPABOBBIE AKTHI, HO 3aHUMAIOT 000COOIEHHOE
MeCTO. AKTBI TOJIKOBAHMS - HOCST BCIIOMOTaTEJIbHBIM XapakTep W HE SBISIIOTCA
aKTaMH [TPaBOTBOPYECTBA.

AJMUHUCTPATUBHO-TIPABOBbIE HOPMbI UMEIOT MHOKECTBO UCTOYHUKOB. ITO
00yCIIOBJIGHO TE€M, YTO CYIIECTBYET OOJbIIOE pa3sHOOOpa3ue aJMHHUCTPATUBHO-

MPABOBBIX OTHOILICHUN.
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Peanu3auus aIMHHHCTPAaTUBHO-NIPABOBBIX HOPM — 3TO HPAKTHYECKOE
WCITOJIb30BAaHUsI NIPaBWJI MOBEJIEHUSA, KOTOpPbIE cojepkarcs Hopmax. CylmiecTByeT
JIBa OCHOBHBIX cIroco0a peanu3allvy: NMPUMEHEHHE M HCmojHeHue. Takxke Kak
CHI0COOBI peanu3aluy aIMUHICTPATUBHO-TIPABOBBIX HOPM BBIJCIISIOT COOJIIO/ICHNE
U UCIOJIb30BaHWE. ['pakJIaHCKoe MpaBO M IKOHOMHYECKAsh HayKa IPU3BAHbI
B3aMMHO O0oramaTh APYT Apyra HOBBIMH IOJXOJAaMH, OJTHAKO UX PE3yJbTaThl HE
MOTYT HETOCPEICTBEHHO MPHUMEHSITHCS B PAa3HOPOIHBIX cdepax AesaTeIbHOCTH.
Hanpumep, cam mo cebe ¢akT cimaunm ydacTka B apeHay/cybapeHmy emie He
TOBOPUT O HAPYIIEHHMH BHUJAA Pa3pEUIEHHOTO HCHOJb30BaHUS (M OTHOCUTCS K
IrPAKJAHCKUM IPABOOTHOIICHHSIM), B TAKOW CUTyalluu CKOpEEe HaJ0 MCXOAWUTHh U3
npaB OOILIECTBAa B OTHOIIEHUHU 3EMEJIBHOTO Y4YacTKa B YacCTH PACHOPSIKEHUS UM,
YTO SIBJIAETCS IJIOCKOCTBIO TPaXAAHCKOIO, a HE aJMUHUCTPATUBHOrO mpaBa. B
JTAHHOM CJIy4ae HeCTallMOHapHBIA TOProBbIii OOBEKT Ha paccMaTpPUBAEMBIX
3eMEJIbHBIX yJacTKaxX pa3MellaeT He caMo OOLIECTBO, a ApEHAATOPHI.

Cornacio 4. 2 cr. 2.1 KoAll P® ropuanyeckoe MO NPUHAECTCS
BUHOBHBIM B COBEPIIECHUU aJMUHUCTPATUBHOTO IPaBOHAPYIIEHUs, €Cclu Oyner
YCTaHOBJIEHO, YTO Yy HEro HMMeJIaCh BO3MOXKHOCTH ISl COOJIOJEHUS TMpaBWI U
HOpM, 3a HapyuieHue Kotopbix KoAll P® mpenycmoTpeHa aaMuUHUCTpaTUBHAs
OTBETCTBEHHOCTb, HO JIaHHBIM JIMIIOM HE OBLIM MPUHATHI BCE 3aBUCSIIME OT HEro
MEpBI TI0 UX coomoaeHuio[S, c.8].

AJIMUHUCTPAaTUBHOE MPABO B HEKOTOPBIX CIydasX MMEET C TPaKIaHCKUM
OJIMHAKOBBIA TPEIMET PEryJIHpoBaHUs (MMYILIECTBEHHbIE OTHOLIEHUS), OIHAKO
METOJI aIMUHUCTPATUBHOTO MIpaBa 0a3upyeTcsl Ha MPUHIIMIIE BIACTU-TIO{YUHEHUSI.
Tem He MeHee, aMUHUCTPATUBHBIC AKTHI SBJISIOTCS OJHUM W3 OCHOBAHUM IS
BO3HMKHOBEHUSI TPAXIAHCKUX CBOOOA M 00si3aHHOCTEH. OTrpoMHOE 3HAUYE€HHE B
CUCTEME TPAXKJTAHCKOr0 MpaBa UMEET JULUEH3UPOBAHNE, KOTOPOE OCYILECTBIISIETCS
B aJMHUHHCTPATUBHOM  peryiaupoBanuu. CxoxuMm  0o0pa3oM  BBITJISAIUT
B3aMMOJIEUCTBUE oOTpacieil (UHAHCOBOIO M TPaXJAHCKOTO IMpaBa, KOTOPOE

JeTajlbHEEe PaCCMOTPEHO B I1.3.3 HACTOSIIETO UCCIICIOBAHMS.
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3.2. I'paxaaHcKoe U TPYA0BOe NMPABO

TpynoBoe nmpaBo periiaMeHTUPYET OTHOIICHUS, KOTOPbIE BO3HUKAIOT B CBSI3U
C TPYIOBBIM MPOIECCOM, U MEPECEKAETCA C TPAXKTAHCKUM DPETYJIUPOBAHUEM IIPU
pasrpaHUYeHUH TPaXTAHCKO-TIPABOBOIO JOTOBOpa MOApsSAa OT TPYJIOBOIO
noroBopa[19, c.165].

Hampumep, momumMo paboThl MO TPYIAOBOMY JOTOBOPY, FPAKIAHUH MOKET
pealn3oBaTh CBOIO TPYJAOCIOCOOHOCTh IyTEM 3aKIIOUEHHUS TPaKIaHCKO-
IPaBOBOTO JIOTOBOpA (JI0roBopa MoJipsifa, YCTYNKH, OKa3aHUsI IUIATHBIX YCIIYT) WU
3aHMMAaThCSl MPEANPUHUMATENBCKON JEATEeIbHOCThI0. Takum oOpa3zoM, cB0OOIA
Tpyda MNPOSIBISETCS, MPEXJE BCEro, B MPEIOCTABIECHUU YEJIOBEKY BO3MOXKHOCTU
CBOOO/IHO pacHopsKaThCsl CBOMMM CIIOCOOHOCTSMHU K TpyZdy, T. €. paboTaTh B
n3bpanHoil cdepe nesTenbHOCTH. [lpuHumMnm cBOOOABI TpyAa  SABISETCA
OCHOBOIIOJIAralolMM B TPYJOBOM IIpaBe, HO OH TaKXe€ BaXXEH M OTpaciei
TPaXTAHCKOTO M aIMUHUCTPATUBHOTO IpaBa, KOTOPBIE TaKkKe B OMPEAeIICHHON
CTETICHU PETYIUPYIOT TPYAOBBIC OTHOIICHUSI.

B.®. fIxoBneB, pa3MbIIUIsisi O COOTHOIIEHUH TPa)XAAHCKOIO U TPYIOBOTO
npaBa, mucan: «TpymoBoe mpaBo - 3TO TakkKe OTpPacib, OTIOYKOBABIIASCS
UCTOPUYECCKH OT TPaXKAaHCKOTO mpaBay [3, ¢.448]. TpymoBoe mpaBo MMeeT CBOM
OpeaIMeT U METOJ PEryJupoBaHUs OOIIECTBEHHBIX OTHOIIECHUH, OTIMYHBIA OT
npeaMeTa M MeToAa TPaKIAaHCKOro mpaBa. B cuimy cnenmuduku mpeaMera u
crnocoba peryjaupoBaHusi, a TakKe NPUHHMas BO BHHUMAaHUE HEBO3MOXXHOCTh
BO3BpAIICHUS CTOPOH HA HMCXOJHOE TOJOXKEHHE IIOCNIe BBIMOJIHEHUS YCIOBUI
TPYAOBOTO JOTOBOPA MOJHOCTHIO WM YAaCTHYHO, B TPYAOBOM 3aKOHOJATEIILCTBE
OTCYTCTBYIOT TIOJIO)KEHHSI O HEIEHCTBUTEIBHOCTH TPYIOBOrO J0roBopa. Mel
CUMTaeM, 4YTO AaHAJOTWYHAs TO3WIUA JOJKHA OBITh TMpPUMEHEHa H K
KOJUIEKTUBHOMY JOTOBOPY, KOTOPBIN KakK BUJ JIOTOBOPA, 3aKJIIOYEHHOTO B paMKax
TPYAOBBIX U HEMOCPEJCTBEHHO CBS3aHHBIX C HUMH OTHOIICHHN, HE MOXET OBITh

NPU3HAH HEeJeHCTBUTENBHBIM [36, ¢.164].
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3aKkII0UYeHNe CPOYHOTO TPYAOBOrO JIOroBOpa CTporo periamentupoBano TK
P®. OtaenbHble HOPMBI HHCTUTYTa TPYAOBOTO JIOTOBOPA B COBPEMEHHOM
TPYyJOBOM  mpaBe (B  pe3yjibTaTe  MOPOJOJKAIOIIUXCS  KOAU(DUKALIMIA)
NpoTUBOpEeUrBLI. Hanpumep, CpaBHUTENIbHBINA aHAJIN3 TTOCJIEI0BATEILHBIX U HOBBIX
HOPM  BBISIBISIET HECOOTBETCTBHME MEXKJY HA3BaHHEM U  COAEpKaHUEM
COBPEMEHHBIX HOPM, PETYJUPYIOINX OTHOMIEHUSI HA OCHOBE CPOYHOT'O TPYIOBOTO
JIoroBopa. Briepble HOPMBI, PETYIHPYIOIIME CPOK JIEUCTBUS TPYAOBOrO JOTOBOPA,
OblM BKJIIOYEHBI B TpyaoBoil kogekc 1922 roma. OHM mpeaycMaTpuBaiu
BO3MOYKHOCTh 3aKJIFOUEHUS TPYJIOBOTO JOTOBOpPA HA ONPENCIICHHBIM CpoK. [lonroe
BpeMsI KOJEKChI COAEPkaJu JIUIIb YKa3aHUE HA CPOK JIEMCTBUSI TAKHX JTOTOBOPOB
(cratbst 34 TK 1922 roma, crates 17 TK 1971 roma) mu BO3MOXHOCTH HX
3aKJIFOYeHHs. JIpyrux TMOJIOXKEHHM, KAacalolMXCs CYIIECTBA M COJEpPKaHUS
CPOYHOTO TPYJOBOTO JIOrOBOpa, HE cymiecTByeT. Toiapko B 1992 roay B crarbio 17
TK P® Obuto BBEACHO MOJIOKEHHE, COTJIACHO KOTOPOMY CPOYHBIH TPYI0BOM
JIOTOBOP MOXKET OBITh 3aKJIFOYEH TOJILKO B TE€YEHUE OJHOTO TOJ1a.

BrlinonHeHne Ce30HHBIX PabOT B HEKOTOPHIX CIydasX JaeT pabOTHUKY
MpaBO JIOCPOYHO BBHIUTH Ha MeHcHio. OOBIYHO pacueT CTPaxoOBOrO MEPUO/Ia,
HE0OXOAMMOTr0 JIsl MPUOOPETEHUs TTpaBa Ha TPYAOBYIO TIEHCHIO, TTPOU3BOJAUTCS B
KaJleHJapHoM mopsiake. OJHAKO K CE30HHBIM paOOTHUKAM MPUMEHSIIOTCS 0COObIe
npasuia. Ciydan 3aKIH04Y€HUsS CPOYHOTO TPYAOBOIO JOTOBOPA HA3BAHBI HE TOJIBKO
B TpynoBom koxaekce Poccuiickor denepanuu, HO U B IPYTUX €ro CTaThax. Tak,
cornacHo TpynoBomy kozaekcy P®, cpouHblii TpyAOBOM JOTOBOP 3AKIIOYAETCS C
MPOPEKTOpamMu 00pa3oBaTEILHON OpraHU3allMd BBICIIETO MNPO(ECCHOHATHLHOTO
oOpazoBanus. Ilpu 5>TOM CpOK TpyAOBOrO JIOTOBOPA, 3aKIIOYEHHOTO C
MPOPEKTOPOM, HE MOXKET MPEBBINIATh CPOKa NOJTHOMOYMH pekropa. [IpaBuia
3aKJIFOYEHHS] CPOYHOIO TPYJIOBOTO JOTOBOPA CO CIIOPTCMEHOM YCTAHABIMBAKOTCS
TpynoBbIM KoaekcoM Poccuiickon denepannn.

ITo kpuTepuio TepMHUHA BCE U3MEHEHUSI MOYKHO Pa3/IC/IuTh Ha MOCTOSHHBIC U
BpeMEHHbIE (TIEPEBOMBI W JIpyrMe€ W3MEHEHHsS MOTryT OBITh CHeNaHbl Ha

onpeneneHHbld nepuoa). Ecnu paccmarpuBarh MU3MEHEHUE YCIOBUN TPYIOBOTO
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JIOTOBOpa C BOJIEBOM COCTaBISIONIEH CyObeKTa, BOJIEH KOTOPOTO SIBJISETCS
M3MEHEHUE A0roBopa, To B Poccuiickorn denepanny yCTaHOBJIEHO, YTO NU3MEHEHHE
OTZEJIbHBIX YYAaCTHUKOB TPYJIOBOIO JAOTOBOPa, B TOM YHCIIE MEPEBOJ Ha IPYTYIO
paboTy, IOIMyCKaeTcs TOJBKO IO COTJIAIIEHUI0 CTOPOH TPYIOBOIO JOTOBOpA, 3a
HCKJIFOYEHUEM CIIy4aeB, MIPENYCMOTPEHHBIX HacToAmMUM Kogekcom.

[Ipoananu3upoBaB oOUIME TPUHIUIBI U MPABUIIA, PETYIHUPYIOLIUE MOPSIIOK
M OCHOBAHWS 3aKJIIOYEHMS JIOTOBOPOB B paMKaxX TPYIOBBIX OTHOLIEHWU,
perynmupyeMbix TpynoBeiM kojekcoM P® u crnenualbHBIMU  IPAaBHIIAMH,
KACalOKUMHUCA  JOTOBOPOB O  IIOJHOM  MHAMBHUIYAJIbHOM  MaTE€pUAIBHOU
OTBETCTBEHHOCTH pabOTHUKA, MOXKHO cJliefaTh BbIBOJ, 4yTo B TK P® cnenuanbHbie
IIPOLIEAYPHI 3aKIIOUYEHHS JOTOBOPOB O IIOJIHOW MaTEpUaIbHON OTBETCTBEHHOCTHU
HE MPEIyCMOTPEHBI.

B cooTrBeTcTBUM ¢ KpUTEPUAMH TEPMHUHA BCE U3MEHEHHUsI MOYKHO Pa3leiIuTh
Ha IOCTOSIHHbIE M BpPEMEHHBIE (TIEPEBOJAbI U JIPYrH€ W3MEHEHHS MOTYT OBITh
C/eJlaHbl Ha ompenereHHblid nepuon). Ecnu paccMaTrpuBaTh U3MEHEHHS YCIOBHIA
JIOTOBOpa KaK BOJIEBYIO COCTABJIAIONIYIO CyOBEKTa, BOJISI KOTOPOTO K M3MEHEHUIO
JOTOBOpa O TIOJIHOW WHAWBHUIYAJIbHOM MAaTEPUAIbHOM  OTBETCTBEHHOCTH
pabOTHHKA MOKET OBITh 3aKJIFOUEHA TOJIBKO B TOM Cllyyae, KOr/ia BO3MOKHO TOYHO
OTIpe/IEeNUTh, KaKe MaTepuajbHble Ojlara BBEPEHbl KOHKPETHOMY PaOOTHHUKY, TO
€CTh MOXXHO YCTAaHOBUTb TOYHYIO CYMMY BBEPEHHOTO OTIEIBHOMY PaOOTHHKY
MMYLIECTBA, YTO, B CBOIO OYe€pedb, BO3MOKHO TOJBKO IIPU COOTBETCTBYIOLIUX
YCIIOBUSIX, 00ECIIEYMBAIOIINX COXPAHHOCTD 3a11acoB PaOOTHUKA, B3SIBUIETO MX O]
CBOIO OTBETCTBEHHOCTb.

B ommume  OT  TIPaXTAHCKOIO  3aKOHOJATENbCTBA,  TPYIOBOE
3aKOHOAATENBCTBO HE COAEPKUT MOHATUS HEIECUCTBUTEIBHOCTH TOTOBOpA. JTO
CBSA3aHO C TE€M, UYTO JOTOBOPBI, COCTABJIECHHBIE B PAMKAX TPYIOBBIX OTHOIIEHUH, 110
CYTH, TIPEJICTABIIAIOT COOOW OCOOBIM BUJT TOTOBOPA, OOBEKTOM KOTOPOTO SIBJISICTCS
BBITIOJTHEHHE TPyAOBOM ¢yHKIMU (paboTa MO ONpeaeeHHON CHelualibHOCTH,
KBAUTM(PUKAIUA WIA JOJKHOCTH) C Y4YE€TOM TMPaBWJI BHYTPEHHETO TPYIOBOTO

pacropsiaka.
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TpynoBoe mnpaBo uMeEET CBOW NpPEeIMET W METOJ PEryJIHpPOBAHHUS
OOIIIECTBEHHBIX OTHOIICHWH, OTIMYHBIM OT MpeAMeTa W METOoJa TPakJaHCKOTO
npaBa. B cuny cnenmuduku mnpeamera Mo crocoda perysidpoBaHMs, a TaKkKe
HEBO3MOKHOCTH BO3BpAlllEHUS] CTOPOH HAa HCXOJHOE IOJIOKEHUE TOCIe
BBITNIOJIHEHMSI YCIIOBUM TPYIOBOTO JIOTOBOPA MOJHOCTHIO MM YAaCTUYHO, TPYJIOBOE
3aKOHO/IATEIbCTBO HE COJAEPKUT MOJIOKEHUN O HENEHCTBUTENBHOCTH JIOTOBOPA, B
TOM 4YHMCJIE€ TPYAOBOIO JOTOBOpa, a Takxke JloroBopa O MOJHOM MaTepUaIbHOU
OTBETCTBEHHOCTH.

Jns Toro 4droObl JCHCTBHS OpraHM3allid IO  B3BICKAHUIO CYMM
NPUYMHEHHOTO €l ymepba ¢ paboTHHKa ObUIM NpU3HAHBI 3aKOHHBIMU,
paboTonaTento  ciaenyer  coOJoJaTh  YCTAHOBJIEHHYIO  3aKOHOAATEIbCTBOM
IpoLEeIypy NPHUBJIEUECHUS PAOOTHHUKA K MaT€pUAIbHOW OTBETCTBEHHOCTH.

Bo-nepBbix, paboTonaTenb  JIOJDKEH  ONPEACIUTh TOYHYI0 CyMMY
npuuuHeHHoro yuepOa. Pazmep ymep0Oa, mpuunHEHHOro paboToAaTeNto B ciyyae
yTpaThl WIH MOBPEKIACHHUS UMYIIECTBA, ONMPEAEAeTCsS PaKTUIECKIMH YOBITKaMH,
paccUMTaHHBIMU HMCXOJS U3 PHIHOYHBIX LIE€H, NEHCTBYIOIIMX B pallOHE Ha JI€Hb
OpUYMHEHHS yliep0a, HO HE MEHEee CTOMMOCTM MMYIIECTBA IO JIaHHBIM
OyXrajTepcKoro y4yera ¢ y4eTOM CTENEeHU U3HOCa ITOr0 UMYIECTBA.

@denepanbHBIM  3aKOHOM MOXET OBITh YCTAaHOBJEH OCOOBIA MOPSIOK
ONpeeNieHs] pa3Mepa Bo3MenlaeMoro yuiep0a, MPUYMHEHHOTO pPaboTOAATEelNto
XMILEHUEM, YMBIIIJICHHBIM MOBPEKICHUEM, HEOCTaYe UM YTPATOH OTIENbHBIX
BUJIOB UMYIIECTBA U MHBIX IIEHHOCTEH, a TakKe B CIydasx, Koraa (HakTUYeCKUui
pa3Mep NPUYMHEHHOTO yepOa MPEBBIIIAET €r0 HOMUHAIbHYIO BEJIMYMHY (CTaThs
246 Tpynosoro konekca Poccuiickoit deneparun).

B Tex ciyuasix, Koraa HEBO3MOXKHO ONPEAENIUTh AaTy NPUYMHEHU yiepoa,
paboToaTeNlb MOKET pacCUUTaTh CyMMY yiiepOa B JeHb €ro 0OHapyKEHUSI.

OpnHako ciiy4aeB U3MEHEHUS TPYJIOBOTO JOTOBOpA [0 UHUIMATUBE OJHOU U3
CTOPOH JOCTaTO4HO MHOro. K HUM MOXKHO OTHECTH B MEpPBYIO OYEpeb
OJTHOCTOPOHHEE W3MEHEHHE YCIOBUM TPYJOBOTO JOrOBOpa II0 WHULHAATHBE

paborozaatesns, Mpu KOTOPOM, €CJIM pa0OOTHUK OTKA3bIBAECTCS MPOJAOHKUTH padoTy B
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HOBBIX YCJIOBUSIX, OH TMOJUIGKAT YBOJBHEHHIO. B  TpymoBoM 3akoHe
IPETYCMOTPEHO HEMAIO BO3MOXKHOCTEH MJIsi M3MEHEHHs pab0TOqaTEIeM YCIOBHIMA
TPYJOBOTO JIOTOBOpa B OJHOCTOPOHHEM TIOpsAlKe, U paboTomaTelid aKTHUBHO
MOJIB3YFOTCSL  OTUM U1 W3MEHEHHWS OIUIaThl  TPyJa, pPEeKUMa PpaboTHI,
MPOJIOJKUTEILHOCTH pab0Uuero BpeMEHH U JPYTUX YCIOBHM TPYIOBOTO JOTOBOPA.

PaboTHMKaM Takke MpPEAOCTaBICHO MPAaBO B OMNPEIEICHHBIX CIIydasx
TpebOBaTh  M3MEHEHHS  yCIOBUW  TPYAOBOTO  JIOTOBOpPa, C  KOTOPBIM
KOPPECTIOHIUPYET OOA3aHHOCTH padoToAaTeNss TaKUe YCJIOBHUS MPEIOCTaBUTH.
XOTs Hamo TPHU3HATH, YTO y PAOOTHUKA BO3MOXHOCTEH MJII OJHOCTOPOHHETO
W3MCHCHHUS YCJIOBHA TPYAOBOTO JOTOBOpa 3HAYHMTEIHHO MEHBINE, YeM ¥
paboronarens. HakoHer, BO3MOXHBI CHUTyalldd, KOTJa YCIOBUS TPYAOBOIO
JIOTOBOPA JOJDKHBI OBITh HM3MEHEHBI CTOPOHAMH 110 HE3aBHCSIIMM OT HHX
oOcTosITeNbCTBAM  (HAampUMep, €ciau PpabOTHUKY 1O COCTOSIHHIO —3/I0POBbS
HEOOXOJMM TMepeBOjl Ha APYryl0 padoTy, MEpeBOJ B Cllydae HEBO3MOKHOCTH
MIPOJIOJDKEHUS padOTHI M3-3a BOCCTAHOBJICHHS paOOTHHUKA, paHEe 3aHUMABIIIETO ATY
JIOJDKHOCTB ).

Odopmnenre u3MEHEHUH 3aBUCUT OT TOTO, YTO MMEHHO MU IO YbeH
WHUIIMATUBE U3MeEHseTcs. KOpOoTKO OCTaHOBUMCSI Ha OCHOBHBIX BapHaHTax
oopMIICHUSI U3MEHEHHUS TPYJOBOTO JIOTOBOPA B 3aBUCUMOCTH OT TOTO, MO YbEH
WHUIIMATUBE MPOMCXOANT M3MeHeHue. HekoTophie paboTomaTeny MPEeAnoYnuTaIoT
CpPOYHBIE TPYIOBBIE JOTOBOPHI, MPE/Ioiarasi, YTo Torja paboTHUK HE UMEET MpaBa
Ha JIbTOTBI, U €r0 OYJIET JIeTYe YBOJUTD.

Opnnako paOOTHUKAM, C KOTOPHIMHU 3aKJIFOYEH CPOYHBIN TPYIAOBOM JOTOBOD,
MPENOCTABIISIOTCS T€ JK€ MpaBa M TapaHTUM, YTO W TE€M, KTO paboTaer Mo
OeCcCpOUYHOMY JOTOBOPY.

Crnenyer OTHENbHO OTMETUTH  OCOOEHHOCTH TPYAOBOTO JOTOBOpa IpHU
cokparienun pabodero Bpemenu. CokparieHue padodero BpeMeHH 0(OpMIIIEeTCS
cieayommuM  oOpa3oM. Bo-mepBeiX, paOOTHUK TNPUHOCUT 3asBJICHUE C
NPWIOKEHUEM JOKYMEHTa, TOJATBEPXKAAIONIEro ero oOydeHue. Bo-BTOpHIX,

CTOPOHBI 3aKJIIOYAIOT JIOMOJHUTEIBHOE COTJIAlIEHUE K TPyIOoBOMY JgoroBopy. He
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3a0y/IbT€ OrOBOPUTH, HAa KaKOM MEPHUO BBOAUTCS COKpAIEHHE paboyero BpeMeHu
U CKOJIbKO BOOOIIE OHO COCTaBJsIET. DTO TMOMOXXET pabOTHHKaM OyXrajaTepuu
NpaBUWIBHO  PacCUUTHIBATH  3apmuiaty. B-Tperbux, paboTomarens uU3IaeT
COOTBETCTBYIOIIUN MPUKA3 (PaCOPSHKEHHUE).

Uro kacaercs NpakTUYECKOM cdepbl, TO 3a4acTyro paboTomaTenu He
YBJIEKAIOTCS TEOPETHUYECKUMHU M3bICKAHUAMH W JIMOO pacTopraloT TpyAOBOU
JIOTOBOP C COBMECTHTENIEM W 3aKII0YaloT HOBBIA MO OCHOBHOHM pabote, nmbo
JIearoT MpUKa3 o MepeBoie, Koe-Kak 0(hOPMHUB 3TO B TPYJIOBOM KHIKKE. 3aMETHM,
4yTO 00JIee CIIOPHBINA C TOYKH 3PEHHS] TEOPUU BTOPON BapHaHT MPEANOYTUTEIIbHEE
JUIsl paOOTHHKA, KOTOPBIM MPH TAKOM IOJIOKEHUW BEIICH HE TepsieT CTax s
OTITyCKa, 4eM OoJiee NMpaBUiIbHBINA BapHaHT, CBA3aHHbBIN C MOTepel 3Toro craxa. Ha
Hall B3[JIS[, PEUTh 3Ty MpoOjeMy MOriaud Obl TONpPaBKU B TPYJIOBOE
3akoHOAaTeNnbCTBO P®. TpynoBoil JAOroBOp MOXKET OBITh 3aKIIOYEH C JIMLAMH,
JocturmuMu  16-netHero Bo3pacra. Bmecte ¢ Tem JOIyCKaeTcs 3aKIIOYEHHE
TPYAOBOIO JIOTOBOpA U C JIMIIAMHU, KOTOPBIM €lIe HE MCNOoJHWIOCH 16 mer. [lpu
3TOM JOJIKHBI ObITh COOJIIOJIEHBI yCIIOBUS, ycTaHOBIEHHbIE B TK PO,

JUist nereii M MOJIPOCTKOB 3aKOHOAATENIbCTBO IPEAYCMaTpUBAET OCOOBIE
rapaHTHM, HANpaBJCHHbIE B IEPBYI0 Ouepelb Ha OOECHeueHUEe MPABHIBHOTO
($U3MYECKOTO M MHTEJUIEKTYaJbHOI'O pPa3BUTUSl TaKWX pPaOOTHUKOB, a TaKxkKe
BO3MOYKHOCTH MOJYYEHUs UMHU 00pa30BaHUsI.

Eciu B TpynoBOM JOroBOpe ¢ HECOBEPIICHHOJETHUM pPaOOTHUKOM
OTCYTCTBYET yCJIOBUE 00 M3MEHEHUHU MPOAOKUTEIBHOCTH €ro paboyero BpeMeH!
10 JOCTH)KEHHUU UM Bo3pacta 18 neT, B TpyJdoBOM JOroBOp MOTpeOyeTcs BHECTU
COOTBETCTBYIOIIME W3MEHEHUS. [Ipu 3TOM Takne M3MEHEHUS HEBO3MOXHO BHECTH
B OJHOCTOPOHHEM Tmopsake, mpeaycMorpeHHom TK P®, Beap HHUKAKOTO
U3MEHEHHUsl YCJIOBHM Tpyda He Obuio. B paccmaTpuBaemMoMm ciiydyae M3MEHEHUS
BHOCSATCA B TPYIOBOM JOrOBOpP IO COIVIAIIEHUIO CTOPOH. JlOMOJIHUTEIBHBIM
CTUMYJIOM JIsi pabOTHUKA 3aKIIOYUThH COTJalleHue 00 M3MEHEHHH TPYAOBOTO
JIoropopa sBisiercss ycraHoBieHHoe B TK P® mnpaBwiio, corinacHO KOTOPOMY

pasMep oOIJiaThl TpyAa HECOBEPIICHHOJETHEr0 pabdOTHHUKA MPOMOPIMOHAIICH
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OTpa0OTAaHHOMY UM Bpe€MEHHM (IIpM MOBPEMEHHOM oOIulaTe TpyJda) WIH
BBITIOJITHEHHOU paboTe (MpH CACIBHOMN OmiaTe TPyaa).

Takum  oOpasom, paboTHHMK, jJocTurmmii  18-jetHero  Bo3pacTa,
3aMHTEPECOBAH B M3MEHEHUM IPOJOJLKUTEILHOCTH Pab04yero BPEMEHH, TaK Kak
OHO TIOBJICYET YBEIMUYECHUE €T0 3apabO0THOM IIIATHI.

B noanuceiBaeMOM CTOpPOHAaMH COTJIAIIEHUW K TPYIOBOMY JOTOBOPY
CTOPOHBI ~ YKa3bIBaIOT, YTO paOOTHUKY  yCTaHABIMBACTCA  HOPMAaJIbHAS
MPOJIOJKUTEILHOCTh pabodero BpeMeHu. Kpome 3Toro, B COrJlallieHUU CIeayeT
NpEeAyCMOTPETh, 4YTO 3apaboTHas TmiaTa pPaOOTHHKY HAYUCIAETCS Ha OOIIMX
ocHoBaHMsX. Ha ocHOBaHuu coryameHusi 00 M3MEHEHHH TPYAOBOIO JIOrOBOpa
paboronaTenb HW3MaeT TMpHUKa3, KOTOPBIA JOBOJUTCA JO CBEIEHHUS CaMOTo
pabOTHHKA, a TaK)Ke JIML, OTBETCTBEHHBIX 32 KaJpPOBYIO pabOTy W 3a HAUYMUCIIECHUE
3apabotHoit miuatel. C 1 ssuBaps 2016 r. B Poccuiickoit denepanivu 3aeMHbIN TPY/T
3anpemied. OQHAKO M3 3TOrO0 MpaBWja CIAEIAHO HCKIKOYEHWE I YaCTHBIX
areHTCTB 3aHSATOCTU W JPYTUX IOPUIMYECKUX JIUIl, KOTOPhIE B COOTBETCTBUU C
3akoHomarenbcTBoM P® o 3anAroctu HaceneHnuss B Poccuiickon denepauuu
BIIPABE OCYIIECTBIATh JEATEIBHOCTh IO MPEAOCTABICHUIO TpyAa pPaOOTHHKOB
(nepconana). JloruyHo, 4dYro B mporecce (POPMUPOBAHUS  TPYIOBOTO
3aKOHOAATENbCTBA  IMPOM3OLLIO  3aUMCTBOBAHME  HEKOTOPBIX  IMPABOBBIX
KOHCTPYKIMH  TpaxaaHckoro mpaBa. CymiecTByer 3akOHOMEpHash  CBA3b
IPAXKIAHCKOTO U TPYAOBOTO 3aKOHOJATEIbCTBA, MPEIONPENACIUBIIAS PELEHIUIO
IPaKIaHCKO-TIPAaBOBBIX HOPM B TPYJOBOM 3aKOHOAATENbCTBE, B YACTHOCTH, IO
BOIPOCAM  BO3HUKHOBEHMS  TPYAOBBIX  IMPABOOTHONICHUW,  HOPUIUYECKON
OTBETCTBEHHOCTH CTOPOH, CIIOCOOOB 3aIlUThl HAPYIICHHBIX TMpaB © .
OOBEKTUBHOM OCHOBOM 3aMMCTBOBAHMS UMBWINCTUYECKUX KOHCTPYKUUWA B
TPYIOBOM IIpaB€ SBIISIETCS BO3ME3JHBIA XapakTep TPYIOBBIX W TPaKIaHCKO-
MPABOBBIX OTHOILICHH, a TAK¥KE JOTOBOPHAs OCHOBA MX BO3HUKHOBEHUS.

Ocoboe MecTo TpPYAOBOTO JIOTOBOpA B CHCTEME YAaCTHBIX M IyOJMYHBIX

JIOTOBOPOB OTMEUAIOT H MPEACTABUTEIN HAyKH rpaXkaHckoro mnpasal33].
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JloroBopHBIE Hadajlla MOKHO TPOCIEAWTh HE TOJBKO B O(DOPMIICHHH
TPYJOBBIX OTHOIIICHUN MPHU MTPUEME Ha padoTy, HO U TIPU PACTOPIKEHUU TPYIOBOTO
noroBopa. Tak, oJHUM K3 OCHOBAHMM YBOJIbHEHMS CIIY>KUT COTJIAIIEHUE CTOPOH.
Cornacao ct. 78 TK P® TtpynoBoil moroBop MOKeT ObITH B J1000€ BpeMms
PACTOPTHYT IO COrJIAIEHUIO CTOPOH TPYAOBOIO JIOTOBOPA.

B cBete ckazaHHOrO MpeACTaBIACTCS YPE3BBIYAHO BaXKHBIM pa3padoTaTh
TEOPETUKO-METOJNOJOTMYECKME  OCHOBBI  PEUENIMU  TPaKIaHCKO-IPABOBBIX
koHCTpykimii B TK P® Ha ocHOBe aHanuza Ipolecca B3auMOACHCTBUA
MyOJIMYHOTO W YAaCTHOTO MPaBa; OMPEICIUTh HA OCHOBE TEOPUHU TPYJIOBOrO MpaBa
JOMyCTUMBIE MPEeibl 3aUMCTBOBAHUS [IUBUIIMCTUUECKUX HOPM U HOPUIUYECKUX
KOHCTPYKIIMH B TPYJIOBOM 3aKkoHOAaTeNbCcTBE Poccuu.

HecmoTpst Ha  JOrOBOpHBINM  XapakTep BO3HUKHOBEHHS  TPYAOBBIX
OTHOILICHUI, BO3MOXHOCTH CTOPOH TPYZOBOTO JOTOBOpPa B OIPEACICHUU €ro
YCIOBUH 3HAYMTEIBHO CKpPOMHEE, YeM Y CYOBEKTOB Tpa)KIaHCKO-TIPABOBBIX

CHIEJIOK.
3.3. I'pa:xxnanckoe u puHAHCOBOE MPABO

Onna u Ta xe cdepa peaTbHOCTH - SIKOHOMUYECKUE OTHOIIEHUS - SIBJISIETCS
MUTATEIPHOM MOYBOW JIJISl MOSIBICHHUS] TPEX HayK: MpaBa, STUKU U SKOHOMHUKH|[S,
c.108].

B nHanoroBoM u (hvHaHCOBOM TIpaBe MO MPSIMOMY YKa3aHUIO crareit 27, 29,
73, 74, 75 HanoroBoro koxaekca Poccuiickoit @enepanuu  MCMOJIb3YIOTCS
IPaKIaHCKO-TIPABOBbIE WHCTUTYTHI TMPEJICTABUTEILCTBA, 3aj0ra, MOPYYEHUS U
nenu (mrpadsel, nern). CiieryeT OTMETUTD, YTO OTHOIIICHUS, PETYIUPYEMbIE TAKUM
oOpa3oMm, HE MpeBpallaloTCsl B YaCTHOMPABOBBIC, a JIMIIL HCHOJB3YIOT IJIS UX
pPETYIMPOBAaHUS TPABOBBIE CTPYKTYPHI, pa3pabOTaHHBIC U COJCpKAlIUEecs B
cucTeMe rpaxaaHckoro (wgactHoro) mpasa[l4, c¢.37]. 3akperuieHHble B
Konctutynun P® npusiunel (UHAHCOBBIX MPABOOTHOILIEHUM  oOJagaeT
CYILIECTBEHHbIM 3HAaYE€HHEM, KOTOPOE OIMPENENACTCS TEM, YTO TAKUE MPUHILIUIBI B

CBOEM COYETaHMHM CIOCOOHBI O00pa3oBaTh €IUHYI0 OCHOBY HJisi pa3BUTHUS
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(UHAHCOBBIX MPABOOTHOIIEHUN CTpaHbl. [IOMUMO KOHCTUTYLHMOHHBIX OCHOB,
(uHAHCOBBIE MPABOOTHOIICHHUS PETYJIUPYIOTCS Pa3IMYHBIMM ~ HOPMATHBHO-
IPABOBBIMU aKTaMH, KOTOpPBIE II0 CBOEMY COJEPKAHUIO KOHKPETU3UPYIOT U
Pa3BUBAIOT KOHCTUTYLMOHHBIE MTOJIOKEHUS (PMHAHCOBOT'O MPaBa.

OpHako, Ha CETOJHSALIHUM J€Hb, pa3BUTHE (PUHAHCOBBIX MMPABOOTHOILIEHUIM
CTAJIKUBAETCA C Ppa3IMYHBIMU MpoOJEeMaMM, KOTOpPHIE PACKPHIBAIOTCA B
NPOSIBJICHUH KPHU3UCHBIX SIBJICHUW, MO3TOMY MCCIEIOBAaHUE IPAaBOBBIX OCHOB
(MHAHCOBBIX MPABOOTHOLIEHUM CYMTAETCA HEOOXOAMMBIM [UIsl IPaBUIIbHOU
TEHJEHUMU WX JaJbHEHIIEro pa3BUTHUA W IMyTedl NPEOAOJEeHUsS KPU3UCHBIX
cuTyauuii. JIroObie mpaBOOTHOIIEHHUS 00J1aAal0T CBOUM HCTOPUYECKUM PA3BUTHEM.
PackppiTie  UCTOpUM  BO3HUKHOBEHHMS  ()MHAHCOBBIX  IMPABOOTHOLIEHUI
crioco0CTByeT HanOoJIEe MTOJIHOMY YCBOCHHIO HE TOJIBKO OCHOBHOI'O MOHATHSA, HO U
caMOi CYIIHOCTH HCCiIenyeMoro oObekta. OTMETHM, 4TO MCXOJAS U3 CaMOTo
Ha3BaHUs, (UHAHCOBBIC INPABOOTHOIIEHUS O0JIaJalOT TECHOM B3aUMOCBS3BIO C
¢unancamu. [loaTOMY, UICTOPUS BOSHUKHOBEHHUS JAHHOTO BUJA MPABOOTHOIIECHHUS
CBSI3aHa MMEHHO C pa3BUTHEM (UHAHCOB, a Takxke (UHAHCOBOrO mpaBa. B
HAy4YHOM JTUTEpATYype HA CErOJHAIIHUN JIEHb, YUCHBIEC MPUIEPKUBAIOTCS MHEHUS O
TOM, 4YTO (PMHAHCOBBIE NPABOOTHOUIEHHUSI BO3HUKIM C TIOSBICHHEM CaMOIO
rocyAapcTBa, W pPa3BUBAIOTCA HMMEHHO C Pa3BUTHEM CaMOr0 rocyzapcrBa. JTa
TEOpHUs] TMPOUCXOXKJIECHUA (HUHAHCOBBIX MPABOOTHOIIEHUN MOAJEPKUBAETCS
OOJNBIIMHCTBOM HcciiefoBareneil. OnHaKo CyIIecTBYeT M Apyras TOYKa 3peHus,
COrJacCHO KOTOPOM BO3HUKHOBEHUE (PMHAHCOBBIX MPABOOTHOIICHUI CBS3aHO C
BO3HMKHOBEHUEM TOBAPHO-JEHEKHBIX OTHOLICHUH.

@uHAHCBI - JTO MCTOPUYECKAs KaTEropus, COAEpPKaHWE KOTOPOM
CYLIECTBEHHO MEHSIETCSI C U3MEHEHUEM OOIMX YCIOBHI BOCIPOU3BOICTBA. UTOOBI
U3YYUTh CYIIHOCTh (PUHAHCOB, HY>KHO BEPHYThHCSI K MOMEHTY WX BO3HUKHOBEHUS U
IPOCIEAUTH MPOLIECC MOCIEYIOUIErO Pa3BUTHSA, KOTOPBIM HA3bIBAETCSI T€HE3UCOM.
['ene3uc (puHAHCOB MO3BOJIAET CHOPMYIUPOBATH 3aKOHOMEPHOCTH PA3BUTHS ITOU

KaTCroOpruHr, YCTAHOBHUTDH OIIPCACIICHHYIO O6HIHOCTB B X COACPKAaHUU M IIOKA3aTb

47



CYILLECTBEHHbBIE PA3INYMsl MEXKY HUMHU B Pa3JIMYHBIX COLUATBHO-3KOHOMUYECKHUX
dbopmarusx.

@uHAHCHI BO3HUKIM B YCIOBUAX PETYJISIPHOTO TOBAPHO-JEHEKHOIO
oOpaiieHusi B CBS3M C Pa3BUTUEM TOCYJapcTBa Ui YAOBICTBOPEHUS €T0
HOTPEOHOCTEN B pecypcax caMoOoOeceueHus], a TaKKe OCYIIECTBICHUS IPUCYILIUX
emy ¢yHkuui. IlockonbKy (UHAHCHI - 3TO HE camMHM JI€HbI'M, a OTHOILIEHUS,
BO3HUKAIOIIME MEXIy Ppa3IuYHBIMU CyOBeKTaMu B Tporecce (OpMUPOBAHUS,
nepepaclpeieNieHuss U UCIOJIb30BaHUS JCHEKHBIX (DOHIOB, TO BAXKHO H3ydaTb
OXBAThIBAEMbIE UMW OTHOLIEHUS, KOTOPbIE ONPENEIAI0TCS CTPYKTYpOil 0OIIECTBa,
XapakTepoM U (QYHKUUAMH rocyaapctBa. [lpeacraBisieTcsi, 4TO BO3HUKHOBEHHUE
(UHAHCOBBIX  NPABOOTHOIICHUN  JIEHCTBUTENBHO  CBSI3aHO C  TEOPUSIMHU
rOCyJapCTBEHHOIO  YIpaBJIEHUS JKOHOMHMKON cTpaHbl. Mpbl mpejyiaraeMm
PaccMOTpeTh UCTOPUIO (PUHAHCOBBIX MPABOOTHOILLEHUH Yepe3 MPU3MY YIIpaBJICHUS
DKOHOMHMKOM €O CTOPOHBI rocyaapcrsa. Mcxons U3 BBIIEU3I0KEHHOIO, MOXHO
BBIJICJIUTH CIEAYIOMINE OTINYUTENIbHbIEC TPU3HAKK (PMHAHCOB, KOTOPHIE TTO3BOJISIIOT
BBIIETIUTH (PUHAHCOBBIE OTHOLIEHUS B COCTaBE JIEHEKHO-KPEAUTHON CUCTEMBI::

1) ¢puHaHCHI NpPOSBISAIOT ceOsl B peajbHBIX JEHEXKHBIX IMOTOKAX, HO OHU HE
TOKJIECTBEHHbl JeHbraM. JIeHbrm - 3TO OCHOBAa M HEOOXOIMMOE YCJIOBHE
CYIIIECTBOBaHUS (PUHAHCOB;

2) ¢uHaHCBHl - 3TO 3KOHOMHYECKas (opma OOIIECTBEHHBIX OTHOIICHH,
IPOU3BOJHAS OT JCHEKHOM (OpPMBI CTOMMOCTHM M CBSI3aHHas C €€ peajbHbIM
TIBUKCHHUEM;

3) coxepxxanue (UHAHCOB KaK HKOHOMUYECKOM KaTeropuu HOCHUT
pacnpeeNuTeNbHbI  XapakTep, KOTOpbIil ¢GopMupyeTcss Ha BTOPOM JTare
OOLIECTBEHHOTO BOCIIPOU3BO/ICTBA MPU PACIPENEIECHUN CTOMMOCTHU B €€ IEHEXKHOU
(dbopMe B yCIOBUSX, ONPEACISIONINX BOZHUKHOBEHUE KOHKPETHBIX SKOHOMHUYECKUX
OTHOILIICHUH;

4) BaxXHOW OCOOEHHOCTHIO (PUHAHCOB, OTJIMYAKOIIEHW HX OT JPYrux

pacinpcacianuTCIIbHBIX KaTeFOpHﬁ, ABJACTCA TO, 4YTO (1)I/IH21HCOBI>IG OTHOILICHMUA
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BCET/a CBs3aHBI ¢ (POPMUPOBAHUEM U HCIIOJIH30BAaHUEM (DHHAHCOBBIX PECYPCOB U
¢buHaHCOBBIX (POHIOB.

XO03IMCTBEHHBIN MPOLECC, KOTOPBIN CKJIAIBIBAJICS B HAIIIEH CTPAHE C YYETOM
YCIIOBUI TOBAapHO-ACHEKHBIX OTHOIICHUH, HEBO3MOXEH 0€3 pachpeeuTeIbHOTO
poI1iecca.

[lo cBoel cyTH, pacrpeneieHnue MNPU3HACTCA BAXXHEHILIEW CTaaueu
IIPOU3BOJACTBEHHOIO Mpolecca, 0€3 Hee CTaHOBUTCA HE BO3MOXKHBIM CaMoO
MIPOU3BOJICTBO, OOMEH U MOTpebIICHHUE.

Hcxons u3 atoro, o0oe MPOM3BOACTBO HE MOXKET CYIIECTBOBaTh 0Oe3
chOpMUPOBAHHOTO  JIEHEXXHOro  (oHJA,  KOTOphIE  CIyKaT  OCHOBOM
YIOBJIETBOPEHUSI BCEBO3MOKHBIX XO3IUCTBEHHBIX HYX/I. Takue JeHexHble (HOHIbI
dbopmupyroTcs Tpu  noMomM (HUHAHCOB, a mNOpu OOMEHE MPUOOpeTaroT
HaTypajabHyI0 (OPMY B BHJI€ TOBapa, CPEJCTBA MIPOU3BOICTBA U T.II.

OT0 TOBOPUT 00 OOBEKTHUBHOM HEOOXOJMMOCTH (PUHAHCOB, U UX
CYLIECTBOBAHMIO C YYETOM YPOBHS pa3BUTHS  OOLIECTBA. YKa3aHHbIE
00CTOSITENIBCTBA CIIOCOOCTBYIOT OBICTPOTE pa3BUTHS (DPUHAHCOB, B TOM YHCIIE H
roCyJapCTBEHHOI0 OIOKEeTa, KaK IIEHTPAJbHOTO 3BE€HA (PMHAHCOBOW CHCTEMBI.
[lepBbIii Tam pa3BuTHS (UHAHCOBBIX OTHONICHWM OTJIMYAETCA TEM, YTO OHU
MPUPABHUBAIUCH K OIO/PKETHBIM OTHOIICHUSM U JIUIIL BIIOCJIEICTBUH, 10 MEpe
Pa3BUTHS TOBAPHO-JICHEKHBIX OTHOIIEHUH, CTAJI0 BO3MOXHBIM TMOSIBJICHHE HOBBIX
dbopm (puHAHCOBBIX OTHOIICHUN. TakuM 00pa3oM, UCTOpUS pPa3BUTHUS (PHHAHCOBBIX
PaBOOTHOIIEHU  00JajaeT TECHOM  B3aUMOCBA3BIO C  Pa3BUTHEM U
BO3HUKHOBEHHWEM TrocyaapctBa. CuurtaeM, 4YTO (UHAHCOBBIE OTHOIICHUS
CKJIQJIbIBAJIMCh B 3aBUCUMOCTHU OT CTENEHU MPABOBOIO PETYIUPOBAHUS SIKOHOMHUKHU
CTpaHbl CO CTOPOHBI F'OCY1apCTBA.

PaccMmoTpeHre OCHOBHOTO TOHSTHS SIBISIETCSI HEOOXOIUMBIM IS U3yUCHUS
m000i1  mpaBoBod kateropuu. OTMETHM, YTO WCCIECIOBAHUEM TIIOHATUS U
CYLIHOCTH (DPMHAHCOBBIX MPABOOTHOIICHUI 3aHUMAIUCh MHOTHE MCCIIEIOBATENH, U
HA CETOAHSIIHWI JIeHb, JaHHBIM BOMPOC B pamMKax (UHAHCOBO-TIPABOBOU

JOKTPUHBI ABJIKACTCA OAHHM M3 JTUCKYCCHMOHHBIX. I[J'IH PACKPBITUA CYHIHOCTHU
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(MHAHCOBBIX TMPABOOTHOIIEHUN TMpEAJIaraéM pPacCMOTPETh Pa3IUYHBIC MHCHHUS
VUYEHBIX, KOTOpBI€ CKJIAJbIBAJIUCh B pa3MYHblE BpEeMEHa MCCIEAOBaHUMN
(bMHaHCOBBIX MPABOOTHOLICHUH.

[Tox ¢pmHAHCOBBIMY MPABOOTHOIICHUSIMH CIICYET IIOHUMATh OOIIECTBEHHBIC
OTHOUIEHUS,  OCHOBaHHbIE HAa  (UHAHCOBO-TIPABOBBIX  HOpMax.  Takue
MPaBOOTHOIICHUS 00JIa/Ial0T SKOHOMUYECKUM XapaKTEpPOM, a UX BO3HUKHOBEHUE
CBA3aHO C (PUHAHCOBOW JEATEIBHOCTHIO TOCYJapCTBA M OPTraHOB MECTHOTO
camoyrpaBieHusi. ~ DUHAHCOBOE  NPABOOTHOIICHHE  OMNpeAessieTcss  Kak
SKOHOMHMYECKHE OTHONIIEHUS, C Yy4YacTHeM ToCyJapcTBa, U oOiamarouiue
HKBUBAJICHTHO-BO3ME3HBIM XapaKTEPOM.

OTtMeTuM, 4YTO JaHHBIC OMpEeNeTeHUs ObLIM pa3paboTaHbl B pa3UYHbIC
BPEMEHHBIE PaMKU, KOTOPBIE CKJIAJbIBAIMCh HAa MNPOTsKeHUU 10 JeT pa3BuTus
¢buHaHcoBorO mpara. HecMoTpsi Ha pa3ivyHOE TOJIKOBAaHUE, B KAayecTBE OOIICH
4YepThl, HA3BaHHBIC HAMU YYCHbIC, HA3bIBAIOT (PMHAHCOBBIC MPABOOTHOIICHHS KaK
Pa3HOBUIHOCTh SKOHOMUYECKUX OTHOIIEHUM rOCy1apCTBa.

[lo HamemMy MHEHUIO, TaKOM MOJXO0JI MOXKHO Ha3BaTh MPaBUJIbHBIM, HO B
TOXKE BpEeMs, JaHHbIE TOYKH 3PEHUSI HE PACKPBHIBAIOT TMOJHOM CYIIHOCTH
(dbuHaHCOBBIX MpaBooTHoIIeHUU. [IpuBeneM apyrue MHEHUS YUEHBIX O CYIIHOCTH
¢buHaHcOBOTO TpaBooTHOIICHUs. MccneqoBaHue 5SKOHOMHUYECKOW CYIIHOCTH
(UHAHCOB, BBISBICHUE OCHOBHBIX TMPU3HAKOB OSTOM KAaTETOPUU TO3BOJISET
BBIICJIUTD CIAEAYIONMIUE TPYIIbI (PUHAHCOBBIX OTHOIIIECHUH:

- ()MHAHCOBBIC OTHONIEHHUS, KOTOPbIE OpraHU3allid UMEIOT C TOCYIapCTBOM
B yacTu (POpMHUpPOBAHUS U UCIIOIb30BaHUSI OIOJKETHBIX M BHEOKOIKETHBIX
CpencTB. D10 rpyIina (MHAHCOBBIX OTHOIIECHUH, CBSI3aHHBIX C YIUIATON HAJIOTOB U
JpPYTuxX TUIaTeXed, TNOoJIydeHHEeM OTYHUCIEHUNW U3 OrojpkeTa, BbIIUIATAaMU B
pa3IMYHbIe BHEOIOHKETHBIC (DOHIBI U JIP. ;

- (hMHAHCOBBIE OTHONICHUS OpPTaHU3AIi ¢ OaHKAaMH B CBSI3U C MOJYYCHUEM
M ToraimeHueM OaHKOBCKMX KpPEIWTOB, BBIIJIATONM MPOLEHTOB 10 HUM,
MPEIOCTABIICHUEM CBOOOJIHBIX JICHEKHBIX CPEACTB OaHKaM BO BPEMEHHOE

MOJIb30BAHUE 32 OIPCCIICHHYIO TIJIaTy,
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- ()MHAHCOBBIE OTHOIIEHUS MPEAMPHUITHN CO CTPAXOBBIMU OPTAHHU3AIUSIMHA B
CBsI3M C (POPMUPOBAHUEM U UCIIOJIH30BAaHUEM CTPAXOBBIX (DOHIOB;

- (hMHAHCOBBIC OTHONICHUS] BHYTPU OPraHU3allui BOZHUKAIOT C MEPCOHATIOM
[0 BONPOCAM BO3HArPAXKJCHUS, BBIIUIATHl JIWBUJCHAOB M MPOLEHTOB IO
OOJUTalMsIM U IPYTUM LIEHHBIM OyMaraM, HaXOJSIUMCS B UX COOCTBEHHOCTH;

- (MHAHCOBbIE OTHOIIECHHUS, CBsI3aHHBIE C (HOPMUPOBAHHEM MEPBUUYHBIX
JI0X00B, (H)OPMUPOBAHNEM W HCIIOJIH30BAHUEM IIEJIEBBIX (DOHIOB B OpraHU3AIMSIX
cdepbl MaTepuaIbHOTO MPOU3BO/ICTBA;

- (puHAHCOBBIC OTHOIIEHUS, BO3HUKAIONIUE MEXKIY OpraHU3alUSIMH, €CITU
ATU OTHOIICHUS HOCST paclpeAeIUTEIbHBIN XapaKkTep U HE CIIyKaT 0OMEHY;;

- (JMHAHCOBBIC OTHOIICHUSI OPTaHU3AINK C AKIIHOHEPAMU, HE SBJISIOIIUMUCS
YJIEHAMU TPYAOBOTO KOJUIEKTUBA B CBSI3U C BBIIUIATOW IMBUJICHIOB U JP.

@UHAHCOBBIE OTHOUIEHHUS MPU3HAKOTCS HEOTHEMIIEMOW YaCThHO JIEHEXKHBIX
OTHOLIEHUM, HO B CBOIO OYEPEAb CIEAYET MMETh B BUJIY, UYTO HE KaKIbld BHUJ
JICHE)KHBIX OTHOILICHUI MOET ObITh (PMHAHCOBBIM OTHOIIICHUEM.

B ObiToBOM mnoHMMaHUM (UHAHCHI TPUPABHUBAIOTCS K JCHEKHBIM
CpeAcTBaM, OJHAKO, U3 CYIIHOCTU (DUHAHCOB U JICHET ATO pa3HbIE KATETOPUH.

B kadecTBe OTIMYMTENBHOTO MpHU3HAKA (DMHAHCOB, BBICTYMAIONINX B BHUJIE
PKOHOMMYECKOMN KaTeropuu, ABJISIETCS TO, YTO OHHM 00Ja7al0T JICHS)KHOU (POPMOI.

®uHaHCHI CYIIECTBYIOT HEMOCPEACTBEHHO 3a CUET JICHE)KHOU (POPMBL.

B pamkax cooTHomenus (UHAHCOBOTO MPABOOTHOIICHUSI C OIOKETHBIMH,
MOYHO BBIICJIUTH CIIEAYIOIIME MPUHIMIBL (Peaepain3Ma U TEPPUTOPUATILHOCTH.
[Ipunuun denepanu3ma B JaHHOM CJIy4dae SIBJSIETCS OCHOBHBIM, MOCKOJIBKY
UMEHHO C €ro TOMOIIBIO OMPENENSIOTCS OCHOBHBIEC HAaIpaBieHUs OFOIKETHOMN
nonutuku. [lpunnun denepanusma B (UHAHCOBBIX MPABOOTHOIICHUAX 00JagaeT
3HAYUTEJIbBHOM HAy4YHOM M MNPAKTHYECKOW NIEHHOCThIO. JlaHHBIA NPUHUUII
MPU3HAIOT B KAa4yeCTBE HCXOJHOTO Hayaia Bced (PUHAHCOBOW NESATEIBHOCTH
rocyaapcTBa. CBoe  BBIpaXEHHME OH  HaxoAUT B  COIJACOBaHUHU
0O0IIEerocy1apCTBEHHBIX (PMHAHCOBBIX MHTEPECOB C HHTEpecaMu CyobekToB Poccun

U 3aKIIYaeTcs B IEpepactpelieieHMH (UHAHCOBBIX PpECYypCcoB, a TaKXKe B
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pasrpaHUYeHUH OOJDKETHOM KoMIeTeHIUMH Mexnay Poccuiickoit @enepanueil u
cyobektamu P®. Pasrpannuenune (puHAHCOBBIX MOJHOMOYMN MexXAy Poccuiickoil
®enepanueii U ee cyObeKTaMH MPEACTABIISAET COOOM CIOXKHBIN MPOLIECC B3aUMHBIX
KOMITIPOMHCCOB, KOTOPBIH, C OJTHOM CTOPOHBI, CHOCOOCTBYET COXpaHeHHI0 Poccumn
KaK €IMHOI0 TrOCyAapCcTBa, C APYrod — o0OecreyrMBacT aBTOHOMHUIO HHTEPECOB
cyobekToB P®. bnarogaps npuHuuny geaepanusma o0eceuuBaeTcsi €AMHCTBO U
LEJIOCTHOCTh CTpaHbl MpPU COOJIOJIEHUH CaMOCTOSITENIbBHOCTH TEPPUTOPUI B
pELIEHUH BONPOCOB, COCTABILIIOIIMX HX KOMIIETCHLIHIO. TeppUTOpHaIbHBIN
IPUHILIUAIT OTpaXkaeTcsl B (POPMHUPOBAHUU U pACIpEACTCHUN MECTHOTO OOJIKeTa.
OTtmeTuM, 4YTO mNpuHOUN Qenepaau3mMa M TEPPUTOPUATBHOCTH  SIBISIOTCS
CHEUalIbHbIMM NPHUHLMIAMH, IPUCYIIUMHU I TPAXKTAHCKUX OTHOILLIEHUM.
[IpyHIMNT 3aKOHHOCTM THPABOOTHOIICHWA KOHKPETU3UPYETCSA, HAIpUMEpP, B
HAJIOrOBOM IpaBe. B paszpese m3ydaemoro Bompoca IPUHLHUI 10OPOCOBECTHOCTU
CIIEyET OXapaKTepU30BaATh KAK HMIIEPATUBHOE IPABUJIO IOBEJACHUS CTOPOH B
00s13aTeNbCTBE, KOTOpOE 0003HauyaeT JA00POCOBECTHOE MCHOJHEHHE MPUHSITHIX
o0s13aTenbCTB. PerynupoBanre JAaHHOTO MPUHLUIIA OCYIIECTBIISETCS HOPMAMHU CT.
10 'K PO.

Hapsiny ¢ npuHuunom J10OpOCOBECTHOCTM B TIpakJaHCKOM IpaBe
IPUMEHSETCS MPUHIUI PA3yMHOCTH. 3HAYEHHE TaHHOTO TPUHIMUIIA 3aKJIF0YAETCS B
TOM, 4YTO €ro IIPUMEHEHHE CBS3aHO C ONPEACICHUEM KOHKPETHOTO CpOKa
I'Pa)KJaHCKOIO TPAaBOOTHOLIEHHUS.

OcoOEHHOCTh ~ JAHHOTO  NpPHUHIMOA  3aKJIo4yaeTrcsi B TOM,  YTO
IIPaBOOTHOIIEHHUE, B paAMKaX KOTOPOTO peain3yercs cB0OOa BOJIM, CHOCOOCTBYIOT
OLICHUTh CBOOOJY B KayecTBE MEpbl BO3MOYKHOTO HE TOJBKO CO CTOPOHBI
BOCHPUATHUS OOBEKTUBHBIX, HO U CYOBEKTUBHBIX (PAKTOPOB JEHCTBUTEIBLHOCTH.

Cnenyer y4uTBIBaTh, YTO JaHHBIA MPUHIMI ObUT 3aMMCTBOBAaH U3
3apy0OexxHOro mpaBa. Ero OCHOBHOE TMpelHa3HAYEHUE 3aKII0YaeTcs B
CaMOCTOATENLHOCTH M aKTUBHOIO B3aMMOJCHCTBUS C JPYTMMHU TPa’kKIaHCKO-
OpaBOBBIMU  MpUHUMNAMU. JlaHHBIH  NPUHIMO  CHOOCOOEH  pa3BUTh U

KOHKPETU3UPOBATh MPUHLIUI PABEHCTBA CTOPOH, M A0O0pocoBecTHOCTH. Cremyer
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YYUTHIBATh €T0 OIPAaHUYEHHOE BJIMSIHUE HA MPUHIIUI JUCTIO3UTUBHOCTH, CBOOOIBI
JIOTOBOpPA, HEIOMYCTUMOCTH MPOU3BOJIBHOTO BMEMIATENbCTBA KOTO-THOO B
YacTHbIE  Jiefla,  HEOOXOAMMOCTH  OECHpensTCTBEHHOrO0  OCYIIECTBICHUS
TPOKIAHCKUX TpaB, OOECIEUEHUs BOCCTAHOBIICHHUS HAPYIICHHBIX TMpaB, UX
cyne6Hoi 3amuthl. [0 3HAUMMOCTHM MAaHHBIA NPUHLUN MOXKHO NPUPABHATH K
MPUHITUITY 3aKOHHOCTH, TOJIBKO B 00JIee KOHKPETHOM cllydae.

Cnenyer OTMETHTh, UYTO Ha mnOpoTsskeHun  Bcero 2018 ropa
MPEANPUHUMANTUCH O€3yCINEINIHbIE TMONBITKM TPUHATH 3aKOHBI O IU(POBBIX
aKTUBax U HUPPoBbIX NpaBax. [[pUHITHE 3TUX HOPMATUBHBIX AKTOB HEOOXOIUMO,
B TOM YHCJIC, JJIsI YCTAHOBJICHUSI MPABOBBIX OMPEICIICHUN OCHOBHBIX TMOHSITHH,
UCIIOJIb3YEMBIX B IIU(DPOBOI IKOHOMUKE

OnHako TOCTUXKEHHE TaKOW 11€JIU MPABOBOTO PErYJIUPOBAHUS OCIIOKHSACTCS
OTCYTCTBUEM €IMHOW HAYyYHOM KOHIENUWH, ONPEACISIONIE TMOHIATHE U
OCOOEHHOCTH TaKUX KaTerOpHil, KaK yIOMSHYThIe IIU(POBBIC TIPaBa, dIECKTPOHHBIC
JIGHbI'W B WX HOBBIX TMPOSBICHUSIX (OJOKYEHHBI, KPUNTOBAIIOTA) H JIp.
Onpenenenue TONW WM MHOM TEXHOJIOTMH WIIA €€ OTIAEIBbHOIO 3JIEMEHTa MOXKET
OBITh JTaHO TOJILKO TOTJa, KOTJla pacKpbiTa MpaBoBas MPUPOJA TOTO SBJICHUS U
3a(UKCUPOBAaHbl OCHOBHBIC TMpU3HAKU (MpUYEM 3adUKCUPOBAHBI HA YPOBHE
HOPMAaTUBHO-TIPABOBOT'0 aKTa).

B poccuiickux ycloBUSIX 10 MHOTUM TMPUYMHAM OOBEKTHUBHOIO U
CyOBEKTUBHOTO TIOpAJIKA PEIIUTh 3Ty MpoOJeMy JAOBOJIBHO Ci0XkHO. OmHaKO
MMEHHO 3aKOHOJIaTeNIbCTBO B cepe peryiupoBaHus MNpearpUHUMATEIbCKON
JEATEIIbBHOCTH paHee JEMOHCTPUPOBAIO MPUMEPHI aJIEKBATHOTO pearupoBaHUs Ha
W3MEHUBIITMECS OOIIECTBEHHBIE OTHOIICHMS, B TOM YHWCIE M TPU OTCYTCTBUU
€IMHOW HAy4YHOU KOHIICIILINH.

Takum oOpazoM, (UHAHCOBBIE OTHOIICHUS CYIIECTBYIOT B IIpoIiecce
W3MEHEHHSI JICHEKHOTO COCTOSHMS CyOBhekTa. B maHHOM wuCCIeTOBaHMHM 3TOT
MpOIECC TPEJCTaBIICT COOOM MOCIEIO0BATEILHOCTh JICHE)KHBIX COCTOSIHUN. B
KaXXJIOM U3 HUX CyObeKT nMeeT (uHAHCOBbIE akTUBHIL. [lockoibKy (mHAHCOBBIE

YaCTHBIC OTHOIICHUA OIPCACIIAIOTCA BJIAACHUCM (bHHaHCOBBIMI/I aKTHuBaMH, OHHU
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UMEIOT JBa CTPYKTYpHBIX THma. CyIIeCTBEHHON uYepToil (DMHAHCOBBIX YaCTHBIX
OTHOILIIEHWH  SIBISETCS BiageHue (uHAHCOBOW coOcTBeHHOCThIO. (CMeHa
COOCTBEHHMKAa HEBO3MOXXHa 0€3 CMEHbl OJHOr0 U3 KOPPECIOHICHTOB
coOctBeHHUKA. OTuyXJeHHEe (PUHAHCOBOW COOCTBEHHOCTH COIPOBOXKAAETCS €€
npuoOpeTeHrueM (T. €. BOBHUKHOBEHUEM BIIQJICHUSI Y TOTO, KTO COOTBETCTBOBAI
COOCTBEHHHKY B TIEPBOM THUIIe OTHOIIeHHi). [loramenue ¢uHaHCOBOrO mMo0Jra
O3HauaeT H3MEHEHHE HE TOJbKO Ha CTOPOHE JODKHHMKA, HO M Ha CTOPOHE
KpeauTopa — KOPPECIOHEHTa JTOJDKHUKA (JepKaTensi 10Jra) — BO BTOPOM THUIIE
OTHOIIIEHUH. DTO O3HAUYaET, YTO (PMHAHCOBBIC YACTHHIC OTHOIICHUS SIBISIIOTCS HE
CpaBHEHHEM (pa3jIM4yueM, TOXJIECTBOM), a CBA3BIO (COCYIIECTBOBAaHUEM)
CyOBEKTOB (pHHAHCOB.

Takum 00pa3zom, TpakIaHCKOE MPAaBO MPUMEHSTHCS IS PETYIUPOBAHHS
OOJBIIMHCTBA OTHOILIGHUN YaCTHONPABOBOTO TOPSAJIKA, B T. Y. B CMEXHBIX
oTpacJisx mpapa (ceMeiiHoe, 3eMelibHOe TIpaBo). [Ipu 3TOM HOPMBI TpaxaaHCKOTO
nmpaBa, B CWIy MpsAMBIX mpeanucanuii 3akoHa (4.3 cr.2 'K P®), moryr
OPUMEHSTHCA U JJIl YPETyJIUPOBaHUS OTHOIICHUM MyOJIMYHO-TIPAaBOBOM cdephl

(HanoroBoe, GMHAHCOBOE, YTOJIOBHOE, aIMUHUCTPATUBHOE MIPABO).
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3akiouenue

Kak moka3ano mpoBenéHHOE B paMKax HacTosIIed pabOThl MCCIeI0BaHuUE,
NOMUMO OOIIMX Hayall TPakJAaHCKOro (YacTHOIrO) MpaBa BCTPEUAIOTCS JpYyrue
COIOCTaBUMBIE 10 3HAUMMOCTH KaTeropuu (Hampumep, TpeOOBaHUSI pa3yMHOCTH,
TO0OpPOCOBECTHOCTH M CIPaBEIJIMBOCTH — B mnyHkte 2 cratbu 6 TK|
HEJIOMYCTUMOCTH 3J710ynoTpeOIeHus mpaBoM — B cTtathe 10 U T.1.).

3HaueHue M POJIb OCHOBHBIX Hayajg TpaxAaHCKOro (4aCTHOTO) MpaBa
MPOSIBIISIETCS] B TOM, YTO OHHU:

— YCTAHABJIMBAIOT MPABOBOM DPEXHUM OTpacid B IIEJIOM U CIOCOOCTBYIOT
MPaBUILHOMY €ro MOHUMAHUIO;

— OKa3bIBAIOT 3aMETHOE BIIUSIHUE HA OT/CJIbHBIC HOPMBI IIpaBa U UX TPYIIIBI
— CYOMHCTHUTYTBI, HHCTUTYTBI, TIOJOTPACIIH;

— INpU OTCYTCTBUHM HOPM HEMOCPEICTBEHHOIO AEMCTBHSI JMOO CXOJHBIX
HOPM, KOTOpPbIE MOXHO ObUIO OBbI 3aJ€MCTBOBATh MO aHAJIOTHMU 3aKoHa (IMyHKT 1
cratbu 6 'K P®), noMoraror ycTaHOBUTh ITpaBa U 00sI3aHHOCTU CTOPOH (aHAJIOTHS
npaBa — IMyHKT 2 cTaThu 6).

Brimeykasanapie MONOXKeHHs] 000CHOBBIBAIOT 3HAYCHHE U POJIb OCHOBHBIX
Hayajl TpaxJaHCKoro mpasa. Jlazee He0OXOIMMO BBISIBUTb OCOOEHHOCTHU
IPaXKJaHCKOTO MpaBa KaK 4YaCTHOTO MpaBa.

I'paxxnanckoe npaBo, Gopmupys 0a3uc YaCTHOrO IpaBa, PErJIAMEHTUPYET
pa3zHOOOpa3Hble OTHOILIEHUS TPa)¥JaH U UX KOJUIEKTMBOB INPEUMYLIECTBEHHO C
Y4ETOM HX YaCTHBIX UHTEPECOB U OCOOEHHOCTEN. {7151 3TOro rpaXxaaHcKOMy MpaBy
HE0O0X0auMO O0GOPMIISTE TOAOOHBIE B3aUMOOTHOIICHHUS TaK, 4YTOOBI: HUX
YYaCTHHUKHU OBUTH B FOPUIUYECKH PABHOM IOJIOKEHUHU JIPYT K IPYTy; MIPU3HABAIACH
UX UMYILeCTBEHHas: 000COOJEHHOCTh U CAMOCTOSITEIbHOCTD; YYaCTHUKU 00J1a/1au
OBl JOCTATOYHO IIMPOKON aBTOHOMHEH (CBOOO0) MpH BHIOOPE OMPEIECTECHHOTO
BapuaHTa mnoBeneHus. W3ioxkeHHble O0CTOATENhCTBA KaK pa3 U (HOPMHUPYIOT

0COOEHHOCTH I'PaKJIaHCKO-TIPABOBOTO (4YaCTHONIPABOBOI'0) PErYJIUPOBAHMUS.
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K o0cobGeHHOCTSIM TpaKAaHCKOTO TpaBa ClEAyeT OTHECTH: Haluuue
MOAABISIONIET0 YKCIA JIUCHO3UTUBHBIX M BOCIOJIHUTEIBHBIX HOPM; LIMPOKOE
PUMEHEHUE BO3MOXKHOCTEH CaMOpEryJIupoBaHMs, B TOM YHCJE BEPOSITHOCTDH
BO3HUKHOBEHUS, U3MEHEHUS JTMOO MPEKPAIICHUS] OTHOIICHHUI MO COrIAlIeHUI0 UX
CTOPOH; IPUMEHEHHUE PA3HBIX OIEHOUYHBIX KaTErOpUi U MOHATHH (100pOCOBECTHOE
MOBEJCHUE, Pa3yMHBIE CPOKH, MEJIKME OBITOBBIC CHEIKH W T.1.); pa3peuicHue
peanu3alnuy aHAJIOTUH 3aKOHA M aHAJIOTWU IMpasa U T.11. Cuctema nmogo0HOro poja
CIIOCOOOB U MPUEMOB BO3JIEUCTBUSI HA PEryJIUPYEMbI€ OTHOIICHUS U (HOPMUPYET
cnenuuKy JCIEHTPATN30BAaHHON  perjiaMeHTallud, KOTOpash CBOWCTBEHHA
YaCcTHOMY IpaBy. TakuM oOpa3oM, coJiepKaTeIbHbIH aHAIN3 HAYKH TPaKIaHCKOTO
MpaBa MO3BOJIWJI IPUNUTH K BBIBOJY, YTO B HAYKE JI0 CUX MOP HET €IMHOTO MHEHUS
O TIOHATUM «OOBEKT MpaB». B JOKTpUHE M 3aKOHOJATEIBCTBE COJEPKATCS Pa3HbIC
MOAXO0/bl K COOTHOIICHUIO 00BEKTa U MPEIMETa, COOTHOUICHUIO MOHATUH «OOBEKT
npaB» M «OOBEKT TMPABOOTHOIIEHUW», a TakKe COOTHOIIECHUIO OOBEKTOB
rpaXJAaHCKUX TMpaB C YacTHBIMU  BHUJAMH, HCIOJB3YEMBIMU KakKk B
oOlIerpaXJaHCKOM, TaK W B CHEIHAJIbHOM 3aKoHojaTenbcTBe. [IpaBoBoi
napajoKc moMoraeT OOHapyXUTh, YTO MPABOBAsl CUCTEMA HE SIBJISIETCS] 3aMKHYTOMH,
«TEPMETUYHON», CaMOJO0CTATOYHOW, OCOOCHHO B cliydae MpPOOEIOB B CHUCTEME
MCTOYHUKOB TIPaBa U JIPYTUX JI0KA3aTEIHCTBEHHBIX 0as3.

Mexy TeM CYIIECTBEHHBIM 3JIEMEHTOM MPAaBOBOM PEaTbHOCTU SBIISIETCS
OOBEKTHBHO CYIIECTBYIOIIUA TOPSIOK, COCTOSIIUNA K3 KOHCTHUTYTHBHBIX
COIIMATILHBIX HOPM, a TIOTOMY I'€HE3HUC IpaBa CBSI3aH HE TOJBKO C JIEATEIHLHOCTHIO
rocyapcTBa, HO M C HENPECTAaHHOW JAESATENbHOCTBIO JIIOJEH B paMKax
OOIIECTBEHHBIX OTHOIICHUH, KOTOPBIE TOCTIOJCTBYIOT HAJl HHAUBUIAMH HE TOJBHKO
yepe3 mpaBo. [lomMuMo oduIMAIBHOTO MpaBa, TO €CTh PEaTbHOCTH IPABOBOM
CUCTEMBbI, CYIIECTBYET €lI€ W TMpaBoBas pEATbHOCTb KaK COBOKYIHOCTb
HEIOPUJINYECKUX ABTOHOMHBIX TOpSAKOB. I[IpaBoBble HOPMBI  OTJIMYAKOTCS
OTHOCHUTEJIbHOW CTaTUYHOCTHIO; HOBBIC MOPSIKH, CTUXUUHO CKJIQJIBIBAIOIIHECS B

06IJ_ICCTBG, IIOABMI)XHBI 1 JTUHAMUWYHBI.

56



Bo3HukaeT HOBast pallMOHAIBHOCTD MPaBa, HEKask KOTHUTUBHASL OTKPBITOCTb,
HETJIACHOCTh, OTKPBITOCTh, TO €CTh CIOCOOHOCTH MPABOBOW CHUCTEMBI W3BJICKATh
YPOKHU U3 OKpY’KAIOLIEH colMaibHOM cpenbl. lIpencraBusiercs, 4To TpaguluOHHAs
CHUCTEMa CIIOCOOOB 3allUThl HAPYIIEHHBIX CYOBEKTUBHBIX T'PaKIaHCKUX TIPaB
OpUEHTHpOBaHA Ha KaTErOPHUIO IOPUIUYECKHX CIIOPOB, KOTOpPbIE MOTYT OBITh
paspelieHsl ¢ MPUMEHEHHEM OOBIYHOTO MPAaBOBOTO cuiuioru3Ma. B To ke Bpems
MPEANoaraeTcs, 4ro B KOPIIyC€ HOPM TPaKIAHCKOTO TIpaBa HET MPOOEIIOB,
MTOCKOJIBKY OH UMEET CUCTEMY CHHTETHUYECKHUX MPUHIIMIIOB IPaXXKJIaHCKOrO MpaBa.
Tako# moaxo/ K MPaBOMPUMEHEHHUIO JOMMYCTUM, HO HEOOXOIUMO JIETaIN30BaTh T
crocoObl 3alUThl HAPYIICHHBIX IMpPaB, KOTOPHIE HCHOJB3YIOTCS B CyIAeOHOM
MpaKTUKe, He OyIydn npeaycMoTpeHHbIME cTaTtheit 12 'K PO.

['paxxnaHckoe NPaBOOTHOILICHUE - 3TO BHUJ IPABOOTHOILICHUS, KOTOPBIA
XapaKTepu3yeTcss BCeMHU OOLIUMU MPU3HAKAMU TIPABOOTHOIICHUS U B TO K€ BpeMs
UMeEEeT OTpacieBbie OCOOCHHOCTH. VIMYIIIECTBEHHbIE U CBSI3aHHBIE C HUMU JIMYHbIE
HEUMYIIIECTBEHHbIE OTHOIICHUSI, PETYJIUPYyEMble KOHKPETHBIMU WM OOIUMU
HOpPMAaMH TPaXJIaHCKOTO TIpaBa, MPUOOPETAIOT IOpUAMYECKyr0 ¢GopMy U
BBICTYNIAIOT B KAayeCTBE TPaXJAHCKUX MpaBoOTHomeHW. Hanpumep, 3a
NOCJEAHUE JBa JECATWIETHUS XOPOILIO TNPOSBUIACH XapaKTepHas 4epra
POCCHIICKOTO 3aKOHOJIaTEeLCTBA — OTCYTCTBHUE HEOOXOIUMOU ONMpeeeHHOCTH, a
TaKkKe TMOCIEOBATEIbHOCTH B  OMNpEAeieHUU CyOBbeKTa CyOBEKTHUBHOTO
WHTEJJIEKTYaJIbHOTO MPaBa.

Hes3upast Ha TO, 4TO CcylIecTBOBaHUE (DUHAHCOB HEMOCPEACTBEHHO CBSI3aHO
C TIOHSATUEM JICHEr, MNPUYUHOM, TOBIUSIBIIEH HAa HMX BO3HUKHOBEHHE U
GyHKIMOHUPOBAHUE, SIBISIOTCS HE JIGHEKHBIE CpEJCTBA, a MOTPEeOHOCTH
CyOBEKTOB HSKOHOMHKHU (JJOMOXO3SIUCTB, MPEANPUHUMATEIBCKOTO CEKTOpa |
rocyapcTBa) B pecypcax, 00eCrneynBaOMNX UX KU3HEACITEIbHOCTh

Kpome ToOro, ompenenseHue YacTHONPABOBOM MPUPOABI BUPTYAIbHBIX
OOBEKTOB - CJIOXHAs HAy4YHO-TIPAKTHUYECKasl 3ajada, OJHAKO 3TO HE JOJDKHO
CTAHOBUTHCSI OCHOBAaHMEM KaK g 3alpeTa UX HCHOJIb30BaHUS, Tak U JUIs

HCIOJIb30BAaHHUS B MPOTHUBOIIPABHBIX MENIAX.
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