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Tema BbIMyckHOM KBanu(puKaMOHHON paboThl: «IIpaBoBoe perynupoBaHue
Opaka B pOCCUHCKOM CEMEUHOM TPABEY.

AKTyaJIbHOCTh 3aKJIFOYAETCd B TOM, YTO JO HACTOAIIETO BPEMEHU
OTCYTCTBYET 3aKOHOAATENBHOE OIpeaeseHre Opaka, 4TO OCOOCHHO OCIIOXKHSET U
BBI3BIBAET elle Ooubllle AUCKYCCHMH MO MOBOAY OTPACIEBOM NPUHAICKHOCTH
CEMEWHOro Ipasa.

Llenp — TEOpPETUKO-TIPAaBOBOM aHAIM3 HHCTUTYyTa Opaka, MHOPAIOK €ro
3aKJIIOYEHUS W PACTOPXKEHHUS, YTO IIO3BOJUT  OINPEIECIUTh  OTPACIEBYIO
IIPUHAJIEKHOCTh CEMEUHOTO IPABA.

3amauu: 1) paccMOTpeTh UCTOPUUYECKUN aCEKT Pa3BUTHUSI CEMEMHOIO MpaBa,
IOCPEACTBOM HCCIIEAOBaHUSA »HBojoluu Opaka B Poccum; 2) omnpeaenutsb
pPaBOBYI0 NPHUPOAY U TOHATHE Opaka IO CEMEHHOMY 3aKOHOJATEIbCTBY
Poccuiickoit @enepanuu; 3) BbISIBUTH PABOBYIO CYIIHOCTh YCIOBUM 3aKIIFOUECHUS
Opaka; 4) npoaHaIU3UpPOBATh MOPSAOK 3aKJIIOUeHUsl Opaka; 5) BBIIBUTH NPABOBYIO
CYIIHOCTh MHCTUTyTa MpeKpaileHus Opaka;, 6) paccMOTpeTb MpoOJIEMBl,
BO3HUKAIOIIIKE B IPOILECCE MPEeKpallieHus Opaka.

OOBeKT - OpayHO-CeMENHbIE OTHOIIICHHUS.

[IpenmMer — paccMOTpeHHE TMPaBOBOM MPUPOABI Opaka, CYIIHOCTH,
COJIEp>KaHMs M MOPSAJKA €ro 3aKJII0YEHUS U PACTOPKEHHUS.

HopmatuBHoil 0a30ii wuccnenoBanust sBusitorcs:  Koncrurymuss PO,
NeHCTByIOIIEE TpakIaHCKOE M CeMeWHOe 3aKOHOJATENbCTBO, (enepasbHble
3aKOHBI, MaTepUalbl IOPUIUUYECKON MPAKTUKU U APYrHMe HOPMATHUBHO-IPABOBbHIE
aKTbl, PETYJIUPYIOIIHNE BOIPOCHI 3aKIIOUEHUS U pACTOPKEHUs Opaka.

BrinyckHas kBanu@ukamoHHas paboThl CTPYKTYpHUpOBaHa B COOTBETCTBUU
C TIOCTABJICHHBIMU LIETIBIO U 33J]a4aMH UCCIIEIOBAHUS U BKIIIOUAET — BBEACHUE, TPU
IJIaBbl, OOBEOUMHEHHbIE IIECThIO TMaparpadamu, 3aKIIOUEHHE U CIHCOK
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BBEJAEHUE

OyHIaMEHTAIBHON LIEHHOCTHIO YEIOBEYECKOT0 OOIECTBA, SIBISETCS CEMBSI.
HiMeHHO B ceMbe Kak B COLIMAIbHO-TIPABOBOM HHCTHTYTE (POPMUPYIOTCSI CEMEHHbBIE
LIEHHOCTH, CBUJIETENIbCTBYIONINE 00 YPOBHE Pa3BUTHS U MUPOBO33PEHMSI UEIOBEKA
Y LIEHHOCTHBIX IPUOPUTETAX rocyaapcrsa B 1eiaoM. OQHAKO B HACTOSLIEE BpeMs
CEMEWHBIE OTHOUIEHUS M CEMbS B CBS3U C OIPEHCICHHBIMU KYJIbTYPHBIMU,
HKOHOMUYECKUMU U COLIMAJIbHBIMU NU3MEHEHUSAMH MO/IBEPratoTCs TpaHc(hopMaluy,
KOTOPYIO HE BCET/1a MOYKHO OLICHUTH IOJIOKUTENBHO.

AKTYyaJbHOCTh TEMBI HACTOSAIIEH BBIMYCKHOM KBaJTHU(PUKALMOHHOW PabOTHI
«[IpaBoBoe perynupoBaHue Opaka B pOCCHUICKOM CEMEHHOM IIPaBe» 3aKII0YaeTCs
B CIICYIOILEM.

Bo-nepBbIX, 10 ce€l ACHb B HAyKe HE YTUXAIOT CHOPbl OTHOCUTEIBHO
OTpPACJIEBOW IPUHAJICKHOCTH CEMEHHOIO IIpaBa, 4YTO SBIAETCI OJHOM W3
BAKHEUIINX TEOPETUYECKUX MpodsieM. Ha 3TOT cuer cymiecTByeT ABE MOJSPHBIC
TOYKHU 3peHHus. Tak, olHa IPYIIIA YYEHBIX CUATAET, YTO CEMEUHOE IIPABO SABJISAETCS
COCTAaBHOM 4YacThlO, IOAOTPACIBI0 TIpaBa TPaXKTAHCKOTO. Jlpyrue ydeHble
IBITAIOTCS JOKa3aTh, YTO CEMEMHOE MPABO CaMOCTOSTENIBHO U He3aBucuMo. CBou
JIOBOZbI YUEHBIE M3JIaral0T CO CCHUJIKAMH HA MCTOPUIO CTAHOBJICHUS W Pa3BUTHUSA
CEMEWHOIr0 IpaBa KaKk HAyKH, KOTOpas BCETJa PACCMATPUBAECTCS 4YEpEe3 NMPU3MY
BONMIOIMU Opaka. MIMeHHO Opak sBIsieTCS 4YacThiM (DaKTHUYECKUM OCHOBAHHEM
BO3HMKHOBEHUSI CEMEWHBIX MpaBOOTHOLIEHUH. [1o3TOMYy BHosiHE 0OOCHOBaHHO U
MOHATHO TO, YTO JAOKa3aTh CaMOCTOSTEIBHOCTh WM HA0OOPOT, 3aBUCUMOCTh
CEMEWHOI0 IpasBa OT IPAXKIAHCKOIO, BO3MOXKHO IIyTEM DPACCMOTPEHUS TaKOIo
IIPaBOBOr0 MHCTUTYTA KaK OpakK, KOTOPBI UMEET MIyOOKUE UCTOPUUYECKHUE KOPHU U
BCET /1A SABJISUICS IEPBOOCHOBOM BOZHMKHOBEHUS CEMENHBIX ITPABOOTHOIICHUMN.

Bo-BTOphIX, TEMa HacTosIIel paboThI emie 0ojiee aKTyallu3upyeTcs TeM, YTO
JI0 HACTOSIIETO BPEMEHU OTCYTCTBYET 3aKOHOJIATEIbHOE ONpe/esieHne Opaka, 4yTo
O0COOEHHO OCJIOXKHSIET U BBI3BIBAET €l1lle O0JIbIle JUCKYCCU MO MTOBOLY OTPAciIeBOM

MPUHAJICKHOCTH CEMEMHOro npasa. He CylecTByeT U yHUBEpPCAILHOW HAyYHOM



neduaumu O6paka. CBS3aHO 3TO C MOCTOSIHHBIM IPOIIECCOM JBOJIIOIMHU Opaka,
KOTOPBIN HAXOJUTCS NOJI MOCTOSIHHBIM BJIMSIHUEM HE TOJIbKO YKOHOMHYECKHUX, HO U
OCOOEHHO COIMAJIBHBIX M KYJIBTYPOJIOTHUECKHUX TpaHCPOopMaluil COBPEMEHHOIO
o0riecTna.

OnHOM M3 TakMX TEHACHUUH SBISIETCS BONPOC O LEIECO0O0Pa3HOCTH
IPU3HAHUS HE3apErUCTPUPOBAHHBIX (PAKTHUUECKUX OpauHbIX OTHOIIEHUN Kak
CEMbHU, CO3/IaHHOM HAa OCHOBE 3apErMCTPUPOBAHHOIO Opaka, W BBIOJHAIOLICH
aHaJIOTUYHbIE (DYHKLIHMH, CBSI3aHHBIE C JETOPOXKIECHUEM, BOCIUTAHHEM JIETEH,
B3aMMHOM  MaTepHaIbHOM  TMOAJEPKKM U coTpyaHudectBa.  OpHako
BBICKA3bIBAIOTCA M MPOTUBHUKUA NPUPABHUBAHUS (PAKTUYECKUX CYNPYHKECKHX
OTHOILIEHUH K 3aperucTpUpoBaHHOMY Opaky. 3aKOHOJATelb B JJaHHOM BOIPOCE
CTOMUT TI0OKa Ha CTOPOHE 3apEeTUCTPHUPOBAHHOIO Opaka, Kak OCHOBaHMS
BO3HUKHOBEHUSI OpPAYHOIO COH03a.

JIMCKYyCCHOHHBIM SIBJISIETCS. M BOIPOC O BO3MOKHOCTU 3aKIIOUYEeHUs Opaka
MEXAy JUUaMyd ofgHoro mnoisia. HecMOTpst Ha TO, 4TO HEKOTOphIE 3apyOeiKHbIE
IPABOIMOPAIKU MPU3HAIOT TAKUE OpakH JIESTUTUMHBIMHU, POCCUIICKUI 3aKOHOAATEIh
NPUACPKUBACTCA TPAAULMOHHBIX B3IJIAJ0B Ha Opak, Kak Ha COK3 MEXIY
MY>KYMHOU M KeHUIMHOW. OJHako 0e3 pelleHusi OCTaeTcs BOMPOC O NMPABOBBIX
HOCIEACTBUSIX Opaka B CiIydae CMEHBI 110J1a OJIHUM U3 CYNPYTOB.

B-TpeTpux, ¢ 0HOH CTOpPOHBI, B aOCOIIOTHOM MPOTHUBOPEYUHU C 3ajadei
YIPOYEHUSI MHCTUTYTA CEMbH HAaxXOJIWUTCA NMPAKTUYECKH HUYEM HE OIpaHUYEHHAas
cBOOOJAa pacTopkeHHs Opaka. A ¢ Jpyrod — OrpaHUY€HUE IpaBa MyXka Ha
pacTtopkeHue Opaka B MepuojJ; OEpeMEHHOCTH CYNPYTH U A0 JOCTHKEHUU
peOEHKOM BO3pacTa OJHOTO Toja B Cilydyae JJAO0KAa3aHHOCTH MPOUCXOMKICHUS
pebeHKa OT IPyroro My >KYuHBI.

Takum oOpa3zoM, Bce BBIIIE U3JI0KEHHOE 00YCIIaBIMBACT OCOOBIN MHTEpEC U
aKTyaJbHOCTb TEMbI HACTOSIEH BBITYCKHOM KBaTH(PUKAITMOHHON pabOTHI.

[leap BBIMYCKHOM KBaMM(UKALMOHHOM pabOThl — MPOBECTU TEOPETUKO-
IPABOBOM aHaJIM3 MHCTUTYTa Opaka, MOPSAIOK €ro 3aKIYeHHsS U PacTOp>KEHUs,

YTO IMO3BOJIMT OMPCACIUTDb OTPACICBYIO IPUHAIJICIKHOCTD CEMEMHOI0 ImpaBa.



JIJIst TOCTMKEHHST TIOCTABIICHHOMW II€IM HEOOXOJAMMO PEIIUTh CIEAYIOIIHE
3aJ1auu:

1) paccMOTpeTb HCTOPUYECKHI AacleKkT pa3BUTHUS CEMEHOro Tmpana,
MOCPECTBOM HCCIIEIOBaHMsI 3BOTIOINH Opaka B Poccuu;

2) ompenenuTh MPABOBYIO NPHUPOAY U MOHATHE Opaka MO ceMeiHOMY
3aKOHOJAaTeNbCTBY Poccuiickon denepaunu;

3) BBISIBUTH MPABOBYIO CYIIHOCTh YCIOBHUI 3aKIIOYCHHS OpaKa;

4) npoaHaJIU3UPOBATH MOPSAOK 3aKIIOUCHUS OpakKa;

5) BBISIBUTH NMPABOBYIO CYIIHOCTh HHCTUTYTA MPEKpaIeHus Opaka;

6) paccMOTpETH MPOOJIEMbI, BO3HUKAIOIIKE B MPOLIECCE MpeKpalieHus Opaka.

OOBEKTOM BBITYCKHOW KBAIU(PUKAIMOHHON pabOThI SBISIIOTCA OpayHO-
CEMENHBIEC OTHOILLICHMUS.

[IpenMer ucciaeaoBaHUs OTPaHUYEH PACCMOTPEHHEM IPABOBOM MPUPOJIBI
Opaka, CYIIHOCTHU, COJIEPKAHUS U TIOPSIKA €T0 3aKJIIOUCHUS U PACTOPKEHUSI.

Teopernyeckoii  OCHOBOW  BBIMYCKHOW  KBAJM(PUKAIMOHHOW  pabOTHI
SBJIIOTCS TPYAbl YYEHBIX, 3aHMMAIOIIMXCA UCCICIOBAHUSIMU B 00JacTH
rpakIaHCKOIO0 M CEMEHMHOro mpasa, B 4dacTHocth: M.B. AHTOKONBCKOHM, E.M.
Bopoxeitkuna, K.A. I'paBe, M.A. Kocapesoii, II.B. Kpamenunnukona, JI.b.
MakcumoBuu, A.B. Mpeickuna, JI. Hepcecsn, A.M. Heuaesoii, JI.M.
[Tuenmunauesoit, C.U. Peyrosa, U.C. 3akanmunou, H.C. Pymsuuesoii, B.A. Tapxosa,
E.A. Yedpanoroii, T.B. [llepiens u np.

HopmatuBHoil 0a30ii wuccnenoBanust sBusitorcs:  Koncrurymuss PO,
JNEUCTBYIOLIEE TPAXKIAHCKOE UM CEMEHHOE 3aKOHOJATENbCTBO, (enepaibHbie
3aKOHBI, MaTepHaJIbl IOPUINYECKON MPAKTUKH W APYrU€ HOPMATHUBHO-IPABOBBIC
aKThl, PETYJIUPYIOIIUE BOMPOCHI 3aKJIFOYEHUS U PACTOPKEHUs Opaka.

Hacrosimas BeiTyckHast kBaduKalmoHHAsE paOdOThl CTPYKTYpHUpOBaHa B
COOTBETCTBHHM C MOCTABJICHHBIMU LIEJIbIO U 33/1a4aMH UCCIICIOBAHMS U BKIIFOYAET —
BBEJICHUE, TPHU TJIaBbl, OOBEJWHEHHBIC IIECThIO TMaparpadaMu, 3aKJIHOUYEHUE U

CIIMCOK HCHOHB3yeMOﬁ JIUTCPATYPhI 1 UCITOJIb3YyCMbIX UCTOYHUKOB.



I'maBa 1. Teoperuko-npaBoBoil aHaJu3 Opaka KaK MHCTUTYTA

CeMeHHOro npasa

1.1. UcTopus pa3BuTHs OpaKka B pOCCHICKOM NpaBe

[Ipenmerom oTHOIIEHUH, perynupyembix CemMelHbIM Kojaekcom PO ot
29.12.1995 1. Ne 223-®3 (B pen. ot 06.02.2020 1.) (mamee — CK P®) [52] B cratbe
2 Ha MEpBOM MECTE CTOSIT OTHOIIEHUS 10 MOBO1Y YCIOBUM U TOPSIIKA BCTYIUICHUS
B Opak, mpekparieHuss Opaka W MPU3HAHUS €TO HEJACHCTBUTEIBHBIM, a 3aTEM YKe
PEryJMpPYIOTCS JINYHBIE HEUMYIIIECTBEHHBIE U UMYIIIECTBEHHBIE OTHOLICHUS MEXITY
YJICHAaMH CEMbU, a Takke (GOpMbl M TOPSJIOK YCTPOMCTBA B CEMbIO JIETEH,
ocTaBIIUMXCSA 0Oe3 momedeHuss poauTenel. M3 1maHHOro 3aKkOHOAATENHHOTO
MOJIOKEHHUSI MOXHO CJE€JaTh BBIBOJ O TOM, YTO IEPBOOCHOBOW CEMBH M BCEX
CEMEHHBIX OTHOIICHUN SIBISETCS Opak, MOCIEICTBUEM 3aKIIIOUEHHsS] KOTOPOTO
SBJISIIOTCS] JTUYHBIE U UMYIIECTBEHHBIC MTPABOOTHOIICHUSI MEXIY YJICHAMHU CEMBH.
NubiMu cioBamu, Opak mpeaonpeesieT BOSHUKHOBEHUE U Pa3BUTHE CEMEHHOTO
MpaBa Kak TaKOBOTO.

bpak kak couMalbHBI MHCTUTYT CYIIECTBOBAJ BO BCEX HCTOPHUYECKUX
AMOXax, TaK KaK SBJISUICS OCHOBAHMEM BO3HWKHOBEHHSI OTHOIIICHUHN CYIPYKECTBA,
POJUTENHCTBA U IO CBOEH CYTH MPEACTaBIsI COO0M «(hopMy YAOBIETBOPEHUS
NMOTPEOHOCTH YEJIOBEKa B JIETSX, a JJIS YeJOBEYEeCTBa B IE€JIOM - 9TO OCHOBHOM
croco®d MPOCTOro  BOCHPOM3BOJCTBA HaceneHus» [29, c¢. 19]. HmenHo
neMmorpaduueckass ¢pynkuus, mo cimoBam M.A. KocapeBoil, siBiasieTcs TJIaBHOU U
cnenupuueckor GyHKIHen Opaka.

B noxpuctuanckuil mepuo]l pa3BUTHS OpayHbIX OTHOILIEHHH, y APEBHUX
CJIaBSH CYIIECTBOBAIO HECKOJBKO (HOpPM 3aKkiIrodeHus: Opaka: TOXHUIICHUE
(«ymbruky») [10, c. 413] u nmokynka HeBecT. bpak coBepiiaics B TOP>KECTBEHHON
00CTaHOBKE C COOJIIOJICHUEM YCTAaHOBJIEHHBIX 00psiioB. Pa3Boj mpowusBoaumics

CBO6OI[HO W MHUIIWUATOPOM pa3Boga MOI' OBITH HE TOJIBKO MY’KUMHA, HO U KCHUHA.



Kpemenne Pycu mocreneHHO MEHSUIIO MpecTaBieHue o Opake u ceMbu [33,
c. 8]. bpak HauMHaeT perynIMpoBaThCS HOPMaMHu IIepKOBHOrO mpasa. [Ipomecc
3aKJIIOUEHUSl BKJIIOYAET TaKWE DJJIEMEHTbI, Kak II0MOJIBKA, IpeABapUTEIbHBIN
CTOBOp, COCTaBJICHHE OpavyHOTro JIOToBOpa («psaa») U mepkoBHoe oOpyduenue [30,
c. 20].

IIpu 3TOM Opak MOr OBITH 3aKJIIOUEH TOJBKO B CIy4yae COOJIIOJIEHUS psla
YCIIOBHM, K YHCITy KOTOPBIX OTHOCHJIOCH, IIPEKJIE BCETO JOCTUKEHUE KEHUXOM U
HEBECTOU OpayHOro BO3pacTa, KOTOPbIM cocTaBisul 15 jet 1uist )keHuxoB u 13 - mis
Heeect [34, c. 39]. Kpome TOro, LEpKOBHOE IMpaBO MpPEIyCMaTpPUBAIO U
NpensTCTBUE Uil 3aKitoueHus Opaka. BaxseWuMm cpeau NOpenaTcTBUMl K
3aKJIIOUEHUI0 Opaka SBIISJIOCh HAJIMYUE MEXKIY MOJIOJOKEHAMH ONPECIICHHBIX
creneHeil poacTsa. [1o BU3aHTUHCKUM TpaKJaHCKUM 3aKOHAM 3ampelaiuch Opaku
MEXIYy POACTBEHHUKAMM IO IPSIMOM JIMHUM, KaK HUCXOJALIEH, TaK U BOCXOIALIEN
B Jo0oMm kosieHe. IlpemsitcTtBHeM K 3aKiiO4eHHIO Opaka MOIVIO ObITh U
CYILLECTBOBAHHE MEX]y )KEHHMXOM U HEBECTOM POJCTBA, OCHOBAHHOTO HAa CBOMCTBE.
PoicTBO 1O YCHIHOBICHHMIO TakKe CIY)XHJIO TOMEXOM Uil KeHUTbObL. C
IPUHATUEM XPHUCTHAHCTBA IMOSBUJIOCH MOHSATHUE TYXOBHOTIO pOJACTBA, KOTOPOE
BO3HHMKAJIO MEXKIAYy KpECTHBIMH pOJMTEISIMH, a TaKKe MEXIy HUMU U
BOCHIPUHSATBHIM OT KyTIEeJIH peOCHKOM MPHU COBEPILIEHUHU 00psiia KPEIICHHUS.

Kpome Toro, BaxHEHIIMM NPEMSITCTBUEM K 3aKIIOUEHHIO Opaka SBISJIOCH
HaJIMYUE DPA3HOW BEphbl Y KEHUXAa U HEBECTHI, OTPAHUYMBAINUCH OpaKku MeEXIy
MPEICTABUTENSIMU HEPABHBIX COLIUATIBHBIX CJIOEB HACEJICHHUS.

OrpannyeHo ObUIO M KOJMYECTBO 3aKIIOYEHHBIX OpakK, T.€. YEJIOBEK MOT
BCTynaTh B Opak He Oojee AByX pas, a B mepuoj peosanbHOM pa3apoOIeHHOCTH
Tpex pas [30, c. 21].

M.U. IN'opuakoB ormeuan, uto B XV - XVII Bekax Opak ctai :0puandecKum
UHCTUTYTOM, HO «HJes O CYIpyXecTBe Kak O0’KeCTBEHHOM YCTaHOBJICHUH,
NOJIy4HJia BecbMa ciiadoe M HETOYHOE Pa3BUTHE B CO3HAHUM HAPOJa; MOHITHE O
3HaYeHUH Opaka Kak TAaMHCTBA OCTABAJIOCh HEBBISICHEHHBIM; OpauyHbIE€ OTHOILLEHUS

CyIpyroB BbIpaXaJIUCb HC B «CAHMHCHHHN», «COAPYKECTBE» U «HEPACTOPKUMOM



COr03€ JII00BM», a B TOCTIOACTBE MY>ka HaJl )KEHOUM U B paOCTBE KEHBI MIPEl MY>KEM»
[13, c.300].

XVIIl - nagano XX B. - HOBBIM d3Tall B Pa3BUTHH CEMEWHOTO IIpaBa,
BAKHEUIIUMU  YEpPTaMH  KOTOPOTO  CTalM  YCHUJIEHHE POJM  CBETCKOIO
3aKOHOJATEIbCTBA U TMOMNBITKA YCTPaHEHUS C €ro IOMOIIbI0 TPOOEIoB B
CYIIECTBYIOIIIEM KaHOHWYECKOM mpase [21, c. 18].

B osnoxy Anekcanzgpa |l Havamace © JIeMOKpaTtH3auusi CEMEHNHOro
3aKoHOAaTenbcTBA. Tak, 19 anpens 1874 r. Opuu u3mansl [IpaBuia, Mo KOTOPHIM
CTapoOoOpsIIaM-0ecIionoBIIaM  OBIJIO  pa3pelieH0 PEerucTpupoBaTh Opakd B
noymuenckux ydactkax. B IlpaBumax mpsiMmo ObUIO 3aKpeIjieHO, YTO «Opaku
PACKOJIBHUKOB TNPUOOPETAIOT B TPakJaHCKOM OTHOIIEHUHU, Y€pe3 3allCaHue B
YCTaHOBJICHHbIE JJII CET0 METPUYECKHE KHUTH, CUJIIY W MOCIEJICTBUSI 3aKOHHOTO
Opaka» [21, c. 18], moaTOMy CcHavajia UX TOJKOBAaHHWE HE BBI3BAJIO PA3HOIJIACHI
CHELUAINCTOB.

B »srtor xe mepuon Opak paccMaTpuBaeTCs KaK LIEPKOBHOE TauHCTBO,
uMeroumii - 1oropopuyto ocHoBy. Ilo wmuenuto AWM. 3aroposckoro, Opax
NPEACTABIT COOOM «HMHCTHTYT OCOOOro poja, BKIIOUYAOIMHUNA (PU3NYECKU,
HPABCTBEHHBIN, YJKOHOMUYECKUN, OPUANYECKUN U PEITUTHUO3HBIN JJIEMEHTHI, U €TI0
HE CJIeIyeT NPUYKCIIATh K JOTOBOPHOMY TpaBy» [22].

B XIX B. rocymapctBo HayMHAeT AaKTUBHO BMEIIMBATBCA B BOIPOCHI
perynupoBanus Opaka.

Crnenyromuii miepuoj, pa3BUTUS Opaka — COBETCKHM, B KOTOPOM MO>KHO
BBIJICTIUTH TPU 3Tana: nepsbiil - ¢ 1917 mo 1926 r., Bropoit - ¢ 1926 no 1969 r. n
Tpetuid - ¢ 1969 no 1995 r.

[lepBbIM JOKYMEHTOM COBETCKOW BJIACTH B 00JIACTH OpavyHO-CEMEHHBIX
otHomeHu# crtan [ekper «O rpaxxaaHckoMm Opake, O JETAX U O BEICHUU KHUT
aKToB coctosiHus» oT 18 mekabpst 1917 r. [18]. B mannom J[lekpere Oblia
3aKperyieHa eIMHCTBeHHas (opMa Opaka - 3akiIrOYeHHE TPaKJaHCKOro Opaka B
rocyapcTBeHHBIX opraHax. [lo3xe sTa Hopma Oblia 3akperuieHa B cT. 52 Koaekca

3aKOHOB 00 aKTaxX IpakIaHCKOTO COCTOSIHUS, OpayHOM, CEMEMHOM U OMEKYHCKOM



npase 1918 r. [27] 3atem Obut punsT - [dekper «O pacropxennu Opaka» [19], B
COOTBETCTBHH C KOTOPHIM Opakopa3BOIHBIE eNia paCCMaTPUBAIIA MECTHBIE CY/IbI.

Pa3Box, cornmacHo Kopaekcy 3akOHOB 00 akTax TrpakIaHCKOTO COCTOSIHHS,
OpayHOM, CEMEWHOM M ONeKyHCKoM TipaBe 1918 r., ObUT 3HAUUTETHLHO YIPOIIEH H
MIPOU3BOJIWIICA OPTaHAMU 3arca Mpyu B3aMMHOM COTJIACHUU CYIIPYTOB.

Cpenu nanbosnee cymiecTBeHHbIX HOBOBBeAeHU Konekca 3akoHOB 0 Opake,
cembe ¥ oreke 1926 r. [37] MOXHO Ha3BaTh MpU3HAHHE (PAKTUYCCKUX OpavyHBIX
OTHOUIIEHUI HapsAy C 3aperucTpupoBaHHbIM OpakoMm. Kojekc o Opake U ceMmbe
PC®OCP ot 30 utons 1969 r. [23], mpu3HaBal TOJIBKO 3apETUCTPUPOBAHHBIN Opak,
(dakTHuecKkuil Opak He MOPOKAAI TPABOBBIX MOCIEICTBHMA.

Takum 00pa3om, epBOHAYATIBHO OpakK PEryIupoBalicCs MpaBUaMu OObIYas.
C BBeJlleHHME XpUCTHAHCTBA Ha Pycu OpauHblil mpoliecc npruoOpen onpeiesIeHHYIO
dbopmy, 00yCIIOBIIEHHYIO HOpMaMH 1iepkoBHOTO TpaBa. 1 numb B XVIII — Hauvane
XX B. NPOUCXOIUT YCWICHHE POJIM CBETCKOIO 3aKOHOJATEJIbCTBA HA CEMEMHBIC
NPaBOOTHOIIEHUS] C LEJIbI0 yCTPAaHEHHs MpoOEIoB B  CYHIECTBYIOLIEM
KaHOHHWYecKOM TpaBe. Bo Bropoi nonoBune XIX - nauane XX B. HaOmopaics
IIPOLIECC BBIIEIICHUSI M3 LEPKOBHOIO IMPaBa HOBOM OTPAaCiM IpaBa - CEMEHHOIO
npaBa.

MHoOrHue UHCTUTYThI COBPEMEHHOI'0 CEMEHHOTO IpaBa 0epyT CBOE HAyajo ¢
caMmoi apeBHOCTU. Tak, Opaunblii noroBop («psima») ObuT u3BecteH eme B XIII-
XIV BB. LlepKkOBHBIM TPABOM pPEryIUPOBAIMCH TPEOOBAHMS HEOOXOIUMBIC IS
3aKII0YeHus Opaka (JOCTHXKEHHE OpayHOro BO3pacTa) M NPEMmsITCTBUS K
3aKJIIOYEHUI0 Opaka (HalnuuMe OMNpENeNeHHOW CTeneHu pojacTBa). Takue
NPEensSTCTBUA K 3aKIIOYeHHI0 Opaka, Kak pa3Has Bepa Opadyromuxcs,
(UKCUPOBAaHHOE YHUCJIO BO3MOXHBIX 3aKJIOUeHUWA Opaka, JAelcTByrolIee
3aKOHOJIaTEIbCTBO HE MPU3HAET.

HecoMHEHHBIM TOCTUKEHHEM SIBIISTIOCH HAIMYKME B HOPMax KaHOHUYECKOTO
MpaBa OCHOBAHUM JIsl MPU3HAHUS Opaka HeJIeHCTBUTENIbHBIM. JlaHHBIE OCHOBAHUS
NpuBHECEHBI U B AeicTByromuil Cemelnbiii kojekc PD, a UMEHHO: OTCYTCTBUE

NOOPOBOJIBHOTO COIJIACUsl CTOPOH, HAJM4ME APYroro HEpacTOPrHyTOro Opaxa,
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HEJIOCTIDKEHWE OJIHMM U3 CYNpPYroB OpadHOro BO3pacTa, OJM3KOE POJCTBO
CYIIPYTOB.

B 1emom, coBpeMEHHOE CEMEWHOE 3aKOHOIATEIbCTBO XapaKTECPHU3YEeTCs
IIPEEMCTBCHHOCTBIO ~ OCHOBOIIOJIATAIOIIMX ~ HWHCTUTYTOB  OpadyHO-CEMEWHBIX

OTHOIIIEHUH.

1.2. IlpaBoBas mnpupoaa M MNOHATHe Opaka Mo ceMelHOMY

3aKOoHOAATEaAbCTBY Poccuiickon Deaepanuu

JlelficTByto1Iee CEMEMHOE 3aKOHOJATENbCTBO HE (POPMYTUPYET JIETaIbHOIO
ompejieNieHus] Opaka, 4TO TMOPOXKJAET B HAyKe pa3UYHbIe €ro TPAKTOBKU H
nonuManue. [Ipu 3ToM cama JUCKYCCMOHHOCTh BOMPOCA O MOHATHH Opaka CBOMMU
KOPHSAMH YXOAUT €lI€ B JOPEBOJIIOIMOHHYIO HAYKY.

[lepBbie neranbHble AePUHUIMN Opaka B pUMCKOM TIpaBe OINpeaeisiii Opak
KaK «MOXXU3HEHHBIH COI03 MY>KUMHBI U KEHIIUHBI, €JUHEHUE B 00KECTBEHHOM U
yejoBeueckoM npasey [20, c. 370].

O.A. AmnjapeeBa 1mojaraer, 4TO IOPUAUYECKOE OIPEICICHUE BIIEPBBIE
MOJIYYHJIO TIOHSITUE «CeMbs», HO He «Opak» B Pycckoit IlpaBnme, rae Obuin
YCTaHOBJICHBI OTHOILICHUS U MTpaBa 4ieHOB ceMbH [1, c. 33].

B crnoBapsix 6pak moHMMAETCsl KaK COXKHUTEJIBCTBO CYNPYroB, COBOKYITHOCTb
OBITOBBIX M IIPABOBBIX OTHOIICHHUM, CBS3BIBAIOIIMX MYyka W keHy [54, c. 179],
3aKOHHBIN COIO3 MYyXa M EHbI; CYNPYXKECTBO; TAMHCTBO BEHYAHUS, COCAMHEHUE
4yeThl LepKoBbIO [17, c. 78].

H.C. IllepcTHeBa, cchutasich Ha CBOJA JIPEBHHUX PYCCKUX JIETONUCEH JenaeT
BBIBO/JI O TOM, UTO «OpakK» MPOU3BOJHO OT «Opathy, «oepy» [58, c. 97].

JIng  Toro 49ToOBI ONPEACIHTBCA C IIOHATHEM Opaka, HEO0O0XOIUMO
pPacCMOTPETH €ro NPABOBYIO MPUPOAY.

JIOpeBOJIIOIIMOHHBIE [TUBUJIMCTHI BBIICISUIA JBA acleKTa B MOHSATUM Opaka.
J.A. Meiiep cuuTan, 4TO «C TOYKH 3pPEHUS PEIUTHU OpakK MpeCTaBIseTCs

YUPCKACHUCM, COCTOAINHNM II0J ITOKPOBHUTCILCTBOM 60)I<CCTBa; 0 Y4YCHHUIO K€
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MPABOCIABHOW LIEPKBU - JIa’K€ YUPEKJICHHEM, COBEPIIAEMBIM C €ro y4acTHUEM, -
TanHCTBOM. PaBHBIM 00pa3oM M 3aKOH HPABCTBEHHBIM HE3aBUCHMO OT PEJIUTUU
MPUHUMAET B CBOIO 00J1aCTh YUpeXJIeHUe OpaKka v MPU3HAET €ro COI030M JABYX JIUI]
pa3HOr0 T10Jia, OCHOBAaHHBIM Ha YYBCTBE JIOOBU, KOTOpPHIH HMMEET CBOUM
HA3HAYEHUEM - TIOTOJIHUThH JUYHOCTh OTJIEIBHOTO YEJIOBEKA, HEMOJHYI0 B CaMOM
cebe, JMYHOCTBIO Juia japyroro mona..» [31, c¢. 713]. I'.®. llepmeneBuu
ompenesul Opak KaK «CO03 MYKYHWHBI U JKCHIIUHBI C TENBIO0 COXHUTEIHCTBA,
OCHOBAHHBIH Ha B3aMMHOM COTJIALIEHUU M 3aKJIIOYECHHBIH B YCTAHOBJIEHHOM
dopme» [59]. .A. 3aropckuii cuuTai, 9To «Opak - 3T0 CEMEHHBIN COI03 MYKIMHBI
Y SKEHILUHBI, MOPOXKIAIOIIMNA UX MpaBa U O00S3aHHOCTH MO OTHOIICHUIO K JPYT
JIpYTy U K aetam» [22, c. 5].

CoBeTrckue ydeHble Opak OINpeNeNsiu KaKk «OTHOIIEHHWE COBMECTHOTO
COXXHTEIbCTBA, OCHOBAHHOTO Ha Havajiax JIOOBH, IPYXKObI U COTPYIHHUYECTBA» [7,
c. 33].

B HacTosiiiee Bpemsi B HayKe CpeAu YYEHBIX CIOXKWIOCH JIBE MO3UIUU
OTHOCHUTEJIBLHO MPUPOIBI Opaka.

CornacHo nepBoil MO3UILIUK, OpaKk MOHUMAETCS KaK CO03.

Tak, A.M. HeuaeBa cuuTaer, 4T0 «OpaK TMpPEICTaBISICT COOOI COIO3
KEHIIMHBI U MYKYMHBI, 3aKIIOYaEMbI B TMPUHIIMIIE TMOXU3HEHHO C IIEJIbIO
co3nanus ceMbu» [32, c. 5]. Takum ke oOpazom nonumaet 6pak u B.A. PsceHiieB
[49, c. 67]. OgHako, BbIAESIEMbIA JaHHBIMUA ABTOPAMHU IOKU3HEHHBIN XapakTep
Opaka He SBISETCA €r0 KOHCTUTYTUBHBIM MPU3HAKOM, MOCKOJBKY CYNPYTH MOTYT
MPEKPaTUTh Opak A0 cMepTH Jitoooro u3 Hux (1. 2 c1. 16 CK P®). [1oxu3HeHHOCTH
OpayHOTO CcOr03a OOJIBIIIE XapaKTEPU3yeT €ro C MOPAIbHO-dTUYECKOH, a HE C
IOPUANYECKON CTOPOHBI.

N.A. Kocapesa [29, c. 18] u U.A. Tpodumer [55, c. 37] paccmaTtpuBas 6pak
KaK COI03, OMNpPENEsIOT €ro Iedb - CO3JaHUE CEeMbH, MOJA KOTOPOW YyYEHbIE
MOHUMAIOT — BeJCHUE OOIIEero X035HCTBa, COBMECTHOE MPOXKUBAHUE, POXKIECHUE U
BocniuTanue Aeteil. OmHako, Takas 1einb Opaka, Kak MpOJI0DKEHHS pojia, HE MOXKET

ABJIATBCA O6H3&TCJ’IBHOI>1, TeM 0OoJiee YTO MHOTHE CEMbHU, HE MMCEs1 BO3MOXHOCTHU
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OCYILIECTBUTH (PYHKIIMIO BOCITPOM3BOJCTBA, MOTYT IPUHATh HA BOCIIUTAHHE JIETEH,
ocTaBIIUXCA O€3 IMOMeYeHUs POAUTENEeH WIM COBMECTHO BOCHUTHIBATH peOCHKA
OJIHOTO W3 CyNpyroB. B 1einoMm creayer mNpu3HATh, 4YTO OE3JETHBIE CEMbBH
HUCKOJIbKO HE YMAJIIOT 3HAYEHUSI CEMbU B KU3HH YEJIOBEKA.

[ToaTOMy, ecnu paccMaTpuBaTh, YTO OCHOBHOM IIebI0 Opaka SIBISETCS
CO37laHME CEMbH, TO B JJAHHOM CJIy4ae CJeIyeT UMETh B BUILy — BEJACHHUE OOIIETO
XO03SIMCTBA, COBMECTHOE MPOKUBAHUE U BOCIIUTAHHUE JAETEH.

N.B. AdanacbeBa aeT JOCTAaTOYHO LIMPOKOE MOHATHE Opaka Kak COro3a,
MIOHUMAs T0JI HUM «COI03 JIHII, 3aKJII0YaeMbIi C IEIbI0O CO3JIaHHUs CeMbh» [7, C.
41], Tem cambpIM TpHU3HABas BO3MOXKHOCTh 3aKJIIOYCHUS Opaka MEXIy
OJIHOTIOJIBIMHU JIMIIAMH, YTO KaK MPEACTABISAETCS MPOTHUBOPEUYUT CaAMOM IMPUPOAC
Opaka, 3aJI0’)KEHHOH ellle B JOXPUCTUAHCKUN NepHo] pa3BuTus. OqHaKo nogo0Hoe
NOHMMaHUeE Opaka B MOCJIeJHEE BpeMsl HabupaeT 000POTHI.

K npumepy, H.H. Tapycuna cuuraert, 4To onpeaestonuM B MOHATUHA Opaka
ABJIIETCSI KOHCTaTallusl €ro OTPAciieBOM MPUPOJIbI, a caM Opak ompeneniseT Kak
COBOKYIMHOCTb B3aUMHBIX TIpaB U OOA3aHHOCTEH B IMENSAX PEryJIupOBaHUS
UMYIIECTBEHHBIX OTHOMIEHUH [53, c. 314-323].

C.H. [Illecramo, paccMmarpuBass TIOHSATHE Opaka B  €CTECTBEHHOM
TEOPETUYECKOM W IPAKTHYECKOM IIOHMMAaHHUH, JOIYCKAET BO3MOXXHOCTH
npu3Hanug B Poccuiickoii @enepauuy OJHOMNOJIBIX OpakoB, 3aKIIOYEHHBIX Ha
TEPPUTOPUU MHOCTPAHHOIO rocyaapctsa. CBoe OTHOILLIEHUE aBTOP OOBACHSET TEM,
YTO MOJI0OHOE MPU3HAHKUE HE CMIOCOOHO HAHECTH BpEJ TOCYJapCTBY M HE TpeOyer
W3MEHEHUS OTHOIICHHS K OJHOMOJbIM OpakaM, perucTpanus KOTOPBIX
JIONTyCKAaeTCsl B MHOCTPAHHBIX TOCYJIapCTBaX, a caMO IPU3HAHUE TAaKOrO0 COK03a
CBOJAMTCS JUIIb K YAOCTOBEPEHHUIO TAKOBOI'O, IMOCKOJbKY €ro ogopmieHue
MPOUCXONWIIO C COOJIIOJICHUEM KOMIUIEKCA HEOOXOAUMBIX TpeOOBaHW Ha
TEPPUTOPUN HHOCTpaHHOTO rocynapctea [61, c. 25]. IIpu srom C.H. Ilecran
onupaeTcs Ha no3unuioo EBponeiickoro Cyna mo mpaBam 4YeJoOBeKa, COTJIACHO
KOTOPOH, €IMHCTBEHHBIM yCIOBUEM IS IPU3HAHUS U PETUCTPAINH Opaka MEXIy

JugaMM OAHOI0 IIoJla JOJDKHO ABJIAATBCA OTCYTCTBHUC IIOPOKa BOJH IIpHU
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COBEpIIICHWN JICUCTBUI, HAMpaBICHHBIX HAa OQPUIMATBHOE 3aKPEIUICHUE W
YIOCTOBEPEHHUE COI03a MEXKIY JBYMS JIUIIAMH, BHE HE3aBUCUMOCTH OT KaKUX-JTHOO
ero ¢opm [38].

Onnako MHEHHE OTEYECTBEHHOTO MIPaBONPUMEHUTENS PsIMO
npotuBononoxkHoe. Tak, Koncturyuronnsii Cyn PO ocHOBHOE npegHa3HaAueHUI
CEMBH OTpeNeIsIeT Kak poXkIeHUe U BociuTaHue aerei [39].

Bbpak ompenensiercss kak 10OPOBOJIBHBIA COIO3 MYXKYMHBI M KEHILIUHBI U
cyneOHoi mpakTukoil. OgHAKO, B OTJIMYKE OT TEOPETUUYECKUX HU3BICKOB, JAHHBIM
COI03 TIOPO’KZIAET Y CTOPOH OIPEACIICHHBIE TTpaBa U 00SI3aHHOCTH, YCTAHOBJICHHBIC
pazaenom |11 CK P® [26].

B nienom, aBTOphI BCEX NMPUBEICHHBIX BBIIIE OMPEACICHUN PacCMaTpUBAIOT
Opak Kak COBMECTHBIM COI03 MYXYMHBI U >KEHIIUHBI. OJIHAKO CTOPOHHUKH 3TOU
TOYKH 3pPEHHsI YIMYCKAlOT W3 BHUAY CIEAyrolue oO0CTOsATeIbCTBA. Bo-mepBbIX,
MOHATHE Opaka SBISETCS MPaBOBBIM MOHATHEM. [[0ATOMY COMHHUTENBHO MPHU €ro
OMPEICICHUH UCIIOJIb30BaTh CIOBO «CO03», KOTOPBIM ObLT M3HAYaJbHO BBEJCH B
HAay4HBIH 00OPOT C IeNbl0 U30eXaTh ONpenesieHuss Opaka yepe3 PeMruo3HOe
MOHSATUE TAMHCTBA, a 3aTeM - 4YTOObl M30€XKaTh OTOXICCTBICHMS Opaka co
caenkoir. [loaToMy, mpencTaBisieTcs, 4YTO TOJOOHBIE  HICOJIOTHMYECKHE
COOOpaKEeHUS HE 11eTIeCO00pa3HO HMCMIOIB30BaTh MPU (HOPMYITUPOBAHUH TTOHATUS
Opaka.

HexkoTopble yuyeHble HE CUMTAIOT HACAIBHOW HU OJHY W3 CYIIECTBYIOIIHUX
KOHIleNIui Opaka, Tak KaKk B Opake MPUCYTCTBYIOT TyXOBHBIE U €CTECTBECHHBIC
Hayvajia, KOTOPbIC HE MOT'YT PEryJMpOBaThCS MPABOM CBETCKOTO rocymapcTra [62,
c.22].

M.B. AHTOKOJIbCKasi BOOOIIE CUMTAET HEMPaBWIbHBIM HaBSI3bIBaTh BCEM
enuHble TpenctaBieHuss o Opake [2, ¢. 104]. Ognako oOIIECTBO HYXIAeTCs B
pEryJIMpOBaHUM  HUMYIIECTBEHHBIX  OTHONIEHUWW  CyNpyroB M  JIMYHBIX
HEUMYIIIECTBEHHBIX, TAKXKE MPABO PEryJUpyeT MOPSI0K, YCIOBHUS BCTYIUICHHUS B
Opak, MOPsA0K pacTOp>KeHUs Opaka U MPU3HAHUS €TO HEeJIeWCTBUTEIILHBIM, TIPaBa U

obOsi3anHOCTH  cynpyroB. Ho mnpu Bceil BaXHOCTM W HEOOXOJAUMOCTH
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pPEryJIMPOBAHMS JAHHBIX OTHOILUEHWM, 3aKOHOJATEIbCTBO HE JAET JIErajJbHOI'O
ONPEIENIEHHS TOTO SIBJIEHUS, TOM KaT€ropuu OTHOCHUTEIBHO KOTOPOM MPHUXOAMUTCS
COBEpIIATh MPOLEAYPY 3aKII0YeHUsI Opaka, ero pacTop:KEHUE, YTO UMEET B KOHIIE
KOHLIOB, CBO€ peajbHOE cojaepxkaHue. Kak BO3MOXKHO peryjaupoBaTh NPaBOM M
HAIOJIHATH COJIEPKAHUEM TO, YTO HE MOXKET ObITh onpeneneHo? IMEHHO B 3TOM U
KpPOETCSl MPUYMHA BCEX 3aKOHOJATENbHBIX MPOOETIOB U CIOXKHOCTEH B MPABOBOM
pPEryIMpOBAHUM OpavyHbIX OTHOILICHHM.

ABTOp HacTOsIIEH BBIMYCKHOW KBaIM(UKAIMOHHON paboThl COTrJaceH ¢
MO3UIMEH TEX yYEHBIX, KOTOPbIE OMPEACIIAIOT Opak Kak pa3HOBUAHOCTH JIOTOBOpa
[2, c. 103]. JleHCTBUTENBHO, W3 JIETAJBbHOIO OIPEICICHUSI JIOTr0BOpa, KOTOPOE
coaepxutcs B m. 1 cr. 420 I'paxxmanckoro konekca P® (mamee — 'K Pd)[14]
CIIEIyEeT, 4YTO Opak SIBJIAECTCS COIJIAIIEHUWEM ABYX JHI] 00 YCTaHOBJIEHUU NPaAB U
oOsi3anHOCTeH. [IpH 3akmoueHnn Opaka U3MEHsIETCSl IPABOBOM CTaTyC MY>KUMHBI U
KEHIIMHBI, KOTOpbIE CTaHOBATCA cynpyramu. Hamepenus Bcrynarommx B Opak
MY>KUMHBI WU KCHILIWHBI HAlpaBJ€Hbl HAa YCTAHOBJICHHE MPABOBOTO COCTOSIHUS -
COCTOSIHMSI B Opake, KOTOPOE KaK pa3 M BBICTYIMAET MPEANOCHIIKON BO3SHUKHOBEHHUS
CYNpYyKeCKUX mIpaB U oOs3aHHOCTel. [lomoOHOe moHMMaHue Opaka OOBICHSIET
BO3MOXKHOCTh TPUMEHATh K OpaKy HOPMbI TPaXXJIaHCKOTO 3aKOHOJATelIbCTBA O
CHIEJTIKax, a TAKXKeE OINpPEeIeIUTh IPAaBOBOE MOCIEACTBHIE 3aKII0UEHUs Opaka.

bonpmias ycTOMYMBOCTh M MYyOJIMYHOCTh WM3MEHEHUS MPaBOBOrO CTaTyca
JML, BCTYMAKOIUX B Opak MpHAaeTcss 00s3aTeNbHOCThIO T'OCYAapCTBEHHOU
perucTpaluy 3akioueHHs Opaka B OpraHax 3aluCd aKTOB TPaKJaHCKOIO
cocrosiHus (1. 2 ct1. 1, . 2 ct. 10 CK PO).

C ydeToM CKa3aHHOTO Opak MOXET OBITh OMpeaesieH Kak TpeOyromun
rOCyJapCTBEHHOM PErMCTpPald JOTOBOP MEXKIAY MYKUMHOW U )KEHIIUHOM, LIENBIO
KOTOPOTO SIBJIIETCS CO3/IaHUE CEMBHU.

bpaky, kak 10roBopy NpUCYILH CAEAYIOIINE PU3HAKU:

I. bpak wumeer cBO€ll MENbIO - CO3JAaHUE CEMbU, T.€. COBMECTHOE

IMPOXNBAHUC, BEACHHUC COBMCCTHOI'O XOSHﬁCTBa, IIOJIOBBIC OTHOLICHUA, POXKIACHUC
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U BOCIUTaHWe AeTed W T.1. B mpoTuBHOM ciyuae Opak MOXET ObITh NMpPU3HAH
¢uktuBHbM (1. 1 cT. 27 CK PO).

2. Bynyuu goroBopom, 6pak mpeanoiaraer cBo0oaHoe GopMUpPOBaAHUE BOJIH
CTOpPOH, YTO clielyeT u3 aoopoBosibHOCTH Opaka (m. 3 ct. 1, m. 1 ct. 12 CK P®),
KOTOpOE€ O03HAYaeT CaMOCTOSITEIBHOE PEIEHHE CTOPOH O BCTYIUIGHUHM B Opak.
Kpome Toro, mpu 3akitoueHuud Opaka o00s3aTelbHO JIMYHOE Y4YacTHe JIUIl,
BcTynaromux B Opak (a63. 1 m. 1 ct. 11 CK P®), T.e. Opak OTHOCHTCS K YHCITY
IOpUIMYECKUX JCHCTBUM, KOTOPBIE HE MOTYT COBEPILIATHCS YEPE3 MPEACTABUTEIIA.

3. Croponamu Opaka BBICTYMAOT MykunHa u >keHnmHa (. 1 cr. 12 CK
P®). Kak yxe oTMeuanoch BbIIIE, OT€UECTBEHHBIN 3aKOHOAATENb MPU3HAET TOJIBKO
pazHomonibie Opaku C coOmogeHreM mpuHiuna wmoHoramHoctu. CK P®
npeaycMaTpuBaeT psj APYrHX TpeOOBaHWM K JMLAM BCTYMAOIIMM B Opak
OTHOCHUTEJIFHO X BO3pacTa, COCTOSIHUSA B Opake U T.J.

4. bpak 3akiroyaeTcsi B OpraHax 3alUCU aKTOB IPa)kKIaHCKOTO COCTOSIHUS
MOCPEJICTBOM  TOCYJIApCTBEHHOW peructpaiud #u  odopmisieTcss OpadyHbIM
cBugeTenbcTBOM (cT. 10, 11 CK P®, noam. 2 n. 1 ct. 47 'K P®D).

5. Conepkanue Opaka-J0oroBOpa PEryjupyeTcs CEMEHHBIM U Ipa)k T1aHCKUM
3aKOHOAATEIBCTBOM, KOTOPBIE COJEpKaT HMIICPATUBHBIE W JUCIIO3UTUBHBIC
HOPMBI, HanIpuMep, 1o HeiHe nerctByromeMy CK P® cynpyru MOryT 3akiro4yaTh
OpayHblil 10rOBOP (KOHTPAKT) B KOTOPOM YCTaHABIMBAIOTCS YCIOBUA O IpaBax W
00s13aHHOCTSIX OTJIMYHBIX OT Te€X, KOTOPbIE 3aKperieHbl aucrno3utuBHo B CK PO
(HampuMmep, corjlanieHue o mopsiake BocnuTaHus gerer (m. 2 cr. 65 CK PD) u
corjameHnue o0 ymiare anuMeHToB (cT. 99 CK PD)).

Takum oOGpa3oM, IO CBOEH MPaBOBOM IPHUPOJIC OpaK SIBISETCS JOTOBOPOM,
IIPU 3aKIIOYEHUU KOTOPOro HaMEpeHHUsl CTOPOH HalpaBJICHbl HA CO3[JaHUE CEMbH,
KOTOpasi BBICTyNAeT NPEANOCHUIKOM BO3HUKHOBEHHUSI CYIPYKECKHX IIpaB U
00s13aHHOCTEH.

N3noxenHoe no3BossieT chopMyaupoBaTh Cleaylollee onpeaeeHue Opaka:
bpak — 53TO 10OroBOp, 3aKIIOYEHHBIM MEXAY MYKYMHOM M JKCHIIMHOW B

MUChbMEHHON (PopMe M TOUIeKAIINN TOCYJapCTBEHHON PErucTpalidiu B OpraHax
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3aIIMCU AKTOB TPAXKIAHCKOTO COCTOSHMS, C LEIBbI0 YCTAHOBJIEHUS COCTOSIHUS
CYNpPYKEeCTBa, KOTOPOE COITPOBOXKAAECTCSA CO3JAHUEM CEMBU U B KOTOPOM CTOPOHBI
IPUXOAAT K COIVIACHIO JIMIIb OTHOCHUTEJIBHO OJHOIO CYIIECTBEHHOIO YCIIOBUS —
HAMEpPEHMS CTaTh CyNpPyraMy, APYTHME CEMEMHO-IIPABOBBIE COIVIAILICHUS MEXIY
MY’KEM U KeHOU (OpayHblil TOrOBOpP, COIIALLIEHUE O MOPSIKE BOCIUTAHUS €T U
coryaieHue 00 yruiare alMMEHTOB) JIEXKAT 3a IpeneaamMu Opaka-10roBopa.

[IpoBeneHHBI B MEPBOM IJIABE BBITYCKHON KBAIM(PUKALMOHHON pPabOTHhI
TEOPETUKO-TIPAaBOBOM aHaIM3 Opaka Kak MHCTUTYTa CEMEHHOrO IpaBa, MO3BOJISIET
CHENaTh CIEAYIOIINE BBIBOBI.

Bo-niepBbIX, nepBoHayanbHO Opak peryiaupoBaics npasBwiamu oObryas. C
BBEJICHUE XPUCTUAHCTBA Ha Pycu OpauHblil mpolecc MpHOOpen ONpeeTIeHHYIO
bopmy, 00ycIOBIEHHYIO HOpMaMu 1iepkoBHOro npasa. M nums B XVIII — Havane
XX B. IIPOUCXOIUT YCHJIEHHE DPOJIM CBETCKOI'O 3aKOHOJATEJILCTBA HA CEMEHHBIC
IPABOOTHOUIEHUS] C LEJIbI0 YCTpaHEHUsT MNpoOEIoB B  CYIIECTBYIOLIEM
KaHOHUYECKOM npaBe. HECOMHEHHBIM JOCTHKEHUEM SIBISIIOCH HAIMYKME B HOpMax
KaHOHMYECKOIO IpaBa OCHOBAaHUM [Js1 NMpU3HAHUS Opaka HEAEWCTBUTEIbHBIM.
JlaHHBIE OCHOBaHUWs NPUBHECEHBI M B JeucTByronmnd CemenHbil konekc PO, a
UMEHHO: OTCYTCTBHE JOOPOBOJIBHOIO COIJIaCUsl CTOPOH, HAaJU4ue JApYyroro
HEpacTOPrHYTOro Opaka, HEJOCTHKEHUE OJAHMM U3 CYyNpyroB OpayHOro BO3pacrta,
0JIN3KOE POJICTBO CYNPYIOB.

Bo-BTOphIX, OBUIO TpEMIOKEHO T1Ooj] OpakoM TOHUMATh JOTOBOD,
3aKJIIOYEHHBIA MEXJIy MYKYMHOM W IKEHIIMHOW B NHUCBbMEHHOH (dopme u
MOUIEKAIIMM  TOCYJApCTBEHHOM pPETUCTpAllMM B OpraHax 3aluCh  aKTOB
IPAXKIAHCKOIO COCTOSIHUSA, C LEIBI0 YCTAaHOBIICHUS COCTOSIHUS CYIPY’KECTBa,
KOTOPOE COITPOBOXKAAECTCS CO3JAHUEM CEMbH M B KOTOPOM CTOPOHBI NMPUXOAAT K
COTJIACHIO JIMIIb OTHOCUTEIBHO OJHOIO CYLIECTBEHHOIO YCJIOBHS — HAMEPEHUS
CTaThb CYINpyTramu, APYTM€ CEMEHWHO-IIPABOBBIE COTJIALICHUS MEXIAYy MYXKEM U
J)KeHOW (OpauHbIii JIOTOBOp, COIVIAIIEHHE O TOPSAJKE BOCIUTAHUS JeTed U

corjanieHue 00 yraTe alIiMEHTOB) JIEXKaT 3a MpejenamMu Opaka-10roBopa.
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I'maBa 2. IMopsanok 3akia4yeHusi Opaka IO 3aKOHOJATEJIbCTBY

Poccuiickoit ®enepanmnu

2.1. YcioBus 3aKk/jI04eHus Opaka

[Tox ycnoBusiMu 3akitoueHUs Opaka MOHMUMAIOTCA IOPUIUYECKH 3HAYUMBIE
00CTOATENIHCTBA, HAIMYNE KOTOPBIX CBUACTEIHCTBYET O 3aKOHHOCTH 3aKJIIOUCHUS
JUIaMU OpayHOTO CO03a.

B n. 1 ct. 12 CK P® nepeuucineHsl ClAeAyOIMINUE YCIOBHS 3aKIFOUECHHS
Opaka:

1) B3auMHOE [O0OPOBOJILHOE COTJIACME MYKYMHBI M SKEHIIMHBI Ha
BCTYIUICHHE B Opax;

2) ToCTHXEeHHe OpayHOro Bo3pacTa.

Kpome Toro, m. 2 pgaHHOM cCTaTbu COAECPKUT OJIAHKETHYIO HOPMY,
orcbutatonlyro K cT. 14 CK PO, B KoTOpOil mepeyucieHsl 00CTOATENbCTBA, MIPU
HAJIMYMHU KOTOPBIX 3aKIIIOUeHHE Opaka HEBO3MOXKHO. B nanHOM maparpade Oyayt
PacCMOTPEHBI KaK yCJIOBUA 3aKJII0YEHUs! Opaka, TaKk M YCJIOBHS, MPENATCTBYIOLINE
€r0 3aKJII0YECHHUIO.

[Tpuniun 10OpOBOJILHOCTH 3aKiodeHus1 Opaka 3akperuieH B 1. 3 cT. 1 CK
P® wu mnpenmonaraer, 4to BOJISI JMI@ K BCTYIUICHHMIO B Opak HE J0JHKHA
(dbopMupOBaThCA MO BIMSHUEM HE3aKOHHOTO BO3ACMCTBHSI Ha HEE CO CTOPOHBI
JPYTHUX JIAL, a CAMO 3TO JMIIO JIOJKHO OBITh B COCTOSIHUM OT/IaBaTh OTYET B CBOMX
neicreusx [16].

B3aumHoe 100OpoBOJIBHOE cOrjlacue OTpa)kaeTcsl MOCPEICTBOM CIENYIOIINX
MOJIOKEHUI: JIULIA, JKEJIaloIIhe BCTYIUTh B OpaK MUIIYT COBMECTHOE MUCbMEHHOE
3asiBJICHUE; perucTpamus Opaka TPOUZBOAMUTCS TOJBKO B  TMPUCYTCTBUU
BCTYyNalomuX B Opak JIMI[, 3ampernieHo MPeCTaBUTEIBLCTBO MPH 3aKIIOUYECHUHU
Opaka.

B Ttex ciywasdx, Korga JuOO HE OCO3HAET 3HAYEHUSI CBOUX JICMCTBUU

BCICACTBUC HAXOXACHUA B COCTOAHHMH aJIKOTOJbHOI'O MM HAPKOTHYCCKOI'O
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OTbSTHEHUS, MO0 CTpajgaeT IyNMIeBHBIM 3a00JIeBaHWEM, HO HE TMPU3HAHO B
CyZIeOHOM TIOPSIKE HEIeeCIIOCOOHBIM U TIPU 3TOM SIBHO JUISl TIOJDKHOCTHOTO JIMIIA
OpraHa PEruCTPALMKN aKTOB T'PaKJAHCKOTO COCTOSHUS HAXOJIUTCS B HEBMEHIEMOM
COCTOSIHUU, T.€. HE OTJAeT OTYET B CBOMX JEHCTBHSIX, PETUCTpaIusi Opaka He
JIOJKHA UMETh MECTO.

Tak, b. obparmnace B cyn ¢ uckom k JILLH. m mpocuna cyn mpusHaTh
HEJCHCTBUTEIbHBIM Opak, 3akmtoueHHbli Mmexnay JILH. u ILW. Tpedoanus
MOTHBHpPOBaHbl TeM, 4To [L.W., SBISSICS HUCTIYy AEAYNIKON, KOTOPBIA NP JKU3HU
npoxkuai ¢ ee oTioM Kykymkunsl O.I1. B oqHOM KBapTHpeE, a MOCjie ero CMepTU
ocTajicsi TpoxuBaTh oauH. OH 370ynoTpednsin  ankorojieM, Ha ¢oHe
JIKOTOJIM3AIIMU AKTUBUPOBAIMCH XPOHUYECKHE 3a00I€BaHUs, OH ObUT IICUXUYECKH
He3nopoB. McTuna monaraer, 4Tto €€ A€l B CHIIy ICUXUYECKOTO COCTOSIHHS B
IOPUANYECKU 3HAYMMBIN MEPUOJ] BPEMEHU HE NTOHMMAJl CBOMX JACHUCTBUUA U HE MOT
PYKOBOAUTH UMU.

OnpeneneHueM cyna mno jeily Oblla Ha3Hay€Ha MOCMEpPTHas CyIaeOHO-
IICUXUATPUYECKas SKCIIEPTHU3a, COTVIACHO BbIBOJaM KoTopou, [I.W., B ropuanuecku
3HAYUMBbIC TEPUOJBI BPEMEHHM CTpagajl PACCTPOMCTBOM JIMYHOCTA U HE MOT
[IOHMMAaTh 3HAYEHUE CBOUX JCHUCTBUM U PYKOBOJIWUTH HWMH, IOCKOJBKY y HETO
UMEIIUCh TpyOble HApYIICHHS TICUXUYCCKON JeATeIbHOCTU. B pe3ynbrare naHHBIN
Opak ObLI MPU3HAH HEJACHCTBUTEIBHBIM [5].

Henw3st cuurtate corjmacue cBOOOAHBIM B TOM cllydae, €CJIH JIUIIA,
BCTYIUBIINE B OpakK, UCIBITHIBAIM MPUHYKJICHUE B (OpMe HACUIUS, YTPO3bl WU
MHOTO crioco0a BO3JEHCTBUS Ha NMCUXUKY. [[puHyXIeHNE MOXKET UCXOAUTh, KaK OT
OJIHOTO M3 BCTYMAIOIUX B Opak, TaKk U OT POAUTENEH, POJICTBEHHUKOB, 3HAKOMBIX
WJIA UHBIX JIUII.

Ecnou ke, nmpu HamW4uM Takux OOCTOSTEILCTB, Opak, TeM HE MeHee, ObLI
3aperuCTPUPOBAH, €r0 JCUCTBUTEIBHOCTh MOXKET OBITh OCIOpEHa B CyneOHOM
MOPSAKE TIO UCKY CYINpPYyTa, B OTHOIIEHUH KOTOPOTo ObLIO COBEPIICHO HAPYIICHUE
yCJIOBHSI O JOOPOBOJIBHOM corjiacuu. Kpome Toro, B ciiydae MpU3HaHUS CYTNpyTa

HEJIEeCIIOCOOHBIM, MCK O MPHU3HAHMM Opaka HEICUCTBUTEIbHBIM MOXET OBITh
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MOJIaH OTEKYHOM, OPTaHOM ONEKH M TOTEUUTEIHCTBA, TUOO0 MPOKypopom (CT. 28
CK PD).

Cornacust poauTenei win Apyrux JUIl Ha 3aKIII0UeHne Opaka He TpedyeTcs.
BmecTte ¢ TeM, MO3UTMBHOE OTHOLIEHUE POAMUTENEH K BCTYIUIEHHWIO B Opak W3
JeTed, OCOOEHHO €clidi OHM BCTYNAlOT B Opak B MOJOJOM BO3pacre, UMeEET
OOJIBIIOE TICUXOJIOTUYECKOE 3HAYEHHE JUIsi MOJOJOM CeMbM, TOCKOJIbKY, Kak
MOKA3bIBACT TMPAKTUKA, HEPEAKON NPUYMHON pa3BOJOB OBIBAIOT IUIOXHE
OTHOUIIEHUS C POAUTENSIMU CYIIPYTOB.

AKTyaJIbHBIM TPEACTABIIETCS BOMPOC O BO3MOXKHOCTH JHIAa TpeOOBaTh
3aKII0YeHUs Opaka B CyJeOHOM TMOpSAKE IMpU HAIWYUU  ONPEEICHHBIX
00CTOSITENILCTB, HAIIPUMED, MPH 3aKIIOUEHUH OpPavHOro JOTOBOpPA /10 BCTYIUICHUS
B Opak, 1100 COBEPILICHUS TTOMOJIBKH.

UYro kacaeTcsi GpayHOro JI0roBopa, To 37€Ch CUTYAIUs JOCTATOYHO MPOCTas,
MOCKOJIbKY, BO-TIepBbIX, Kak rimacuT cr. 40 CK P®, «bpauHsiM J10roBOopoM
MPU3HAETCA COTJIAIICHUE JIMII, BCTYMAONIMX B Opak, WM COIJIALIEHUE CYIPYTOB,
OTIpEeJIeIISIIONIEe UMYIIIECTBEHHBIE TIpaBa U 00sI3aHHOCTHU CYNPYroB B Opake u (Uin)
B Clly4ae €ro pacTopkeHusi». B To ke BpeMs, JOOPOBOJBHOCTH BCTYIUIEHUS B
Opak, Kak M CB0O0OOJa BCSIKOTO HHOTO BOJIEU3BSBICHHS JIMYHOCTH, 1O CBOEH
dunocodckoil mpuposie MOKET OBbITh OTHECEHA K TOHSTHIO <«JIOCTOMHCTBO
JUYHOCTH», KOTOpoe, B cooTBeTcTBUU ¢ 1. 1 ¢T. 150 'K P®, cocraBnser oaHo u3
JUYHBIX HEUMYIIIECTBEHHBIX TTpaB (HemaTepHualibHbIX O1ar). Kpome Toro, coriacHo
a03. 2 n. 1 ct. 41 CK PO «bpaunblii JOroBOp, 3aKIOYEHHBIN 10 rOCYJapCTBEHHOM
perucTpaluy 3aKJIIOueHHs Opaka, BCTYNMAaeT B CHIIy CO JIHS TOCYJapCTBEHHOU
perucTpaIuy 3aKiaodeHus opakay [8, ¢. 120].

B cBsi3u C BbIlIECKa3aHHBIM, COrJIacME JIMIIA Ha BCTYIUIEHHE B Opak He
MOXET OBITh MPEJIMETOM OpavyHOTO JOTOBOPA.

Bo3MoKHOCTB 3aKiI0oueHUsl Opaka TOJNBKO MEXKIY MYKUYMHOM M >KEHIIMHON
BCcerjga ObLIO MpeanojiaraéMbiM yCIIOBUEM 3akitoueHus Opaka. B pakypce
POCCUICKOTO CEMENHOro MpaBa, OCHOBAHUEM JIJII TAKOTO YTBEPKIICHUS SBIISIETCS

TO, UYTO 3aKOHOOATCJIb CYCII H€O6XOI[I/IMBIM npeaAyCMOTPETb JaHHOC ITOJIOXKCHHC,
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kak B 1. 3 ct. 1 CK P®, npoBo3rinamiatonieii B Ka4eCTBE OJHOTO M3 OCHOBHBIX
Hayajg CEeMENHOIo 3aKOHOJIaTeJIbCTBA PEryJIMPOBAHUE CEMENHBIX OTHOILICHUI «B
COOTBETCTBUM C MPUHIMIIAMH JOOPOBOJBHOCTH OpayHOro COI03a MYKYHMHBI U
KEHUUHBL...», Tak U B 1. 1 cT. 12 CK P®, cormacHo kotopoi «/lis 3akmtoueHus
Opaka HEOOXOJIMMBI B3aUMHOE JIOOPOBOJBHOE  COIVIACHE€  MYXXKYUHBI |
YKCHILUHBI. .. ).

CrnenoBaTelbHO, MPHU 3aKIIOYEHUM Opaka MEXIy OJHOIOJBIMU JIMLIAMU
OTCYTCTBYET NPEAYCMOTPEHHOE CEMEWHBIM 3aKOHOJATENIbCTBOM Poccuiickoi
®enepanmu cornacue Ha Opak JIMI[ pa3HOrO TOJa, B CBA3M C YeM, TaKoW Opak
JIOJKEH OBITh MPU3HAH HEJEeHCTBUTEIbHBIM HA ocHOBanuu 1. 1 ct1. 27 CK PO.

B To e Bpemsi, aBTOp HACTOSIIEH BBITYCKHON KBaJTU(DUKAIMOHHONW pabOThI
HE pa3fenseT MHEHHUS TeX aBTOPOB, KOTOPbIE TOBOPAT O HEOOXOJIUMOCTH
MIPaBOBOTO MPU3HAHUS TaK HA3BIBAEMBIX OJIHOMOJIBIX OpakoB — Kak (haKTHUECKHX,
TaK M 4Yepe3 CO3JaHUE HOPUAUYECKHX YCJIOBUM IS HX PETUCTPALMH.
[IpencraBisgeTcss, 4TO TOCYylIapCcTBO B LEIOM, W 3aKOHONATENb — B YaCTHOCTH
JIOJDKHBI PYKOBOJCTBOBATHCS B CBOEH JIEATEIHLHOCTH HE CTOJBKO (HOpMaTbHBIMU
COOOPAKEHUSIMU O PABHONPABUM W JUOEpanu3Me, a, MPEkIe BCEro, - 3ApaBbIM
CMBICIIOM. B 3TOM T11aHe aOCOJIOTHO OYEBHIAHBIM SBIISIETCS TO, YTO MpPU3HAHUE
OJTHOTIOJNIBIX OpakoB MMEET 3Ha4YeHHWe He ToJbko POSt factum (kak ¢opmanbHOe
y3aKOHUBaHUE (DAKTUYECKHU CIOXKHUBIIUXCS OIMPEIACICHHOTO THUIMAa OTHOIICHWH B
OOIIECTBE), HO M UTPaeT ICUXOJIOTHUYECKH 3HAYMMYIO pPOJib B IMEPCHEKTUBHOM
pakypce, TeM 00jiee B TAKOM NaTEPHAIUCTCKM OPUEHTUPOBAHHOM OOIIECTBE, Kak
poccuiickoe. C 3TOM TOYKHM 3pEHUS, OYEBUIHO, UTO JIETAIM3AMUSA OJHOMOJIOTO
COKUTENLCTBA OYJET COCOOCTBOBATH JajbHEHIIIEMY TTaJCHUI0 HPABCTBEHHOCTH B
oOLIEeCTBe, HapacTaHWIO HE3AOPOBBIX TEHACHLMHI B chepe aemorpaduu, u, Kax
pe3yabTaT — YBEJIWYCHHIO JAWUHAMUKU COKpAIICHUS YHUCJICHHOCTU HaceIeHUs
CTpaHbl, KOTOPOE U ceilvac, Mo caMblM CKPOMHBIM OlieHKam, coctasisieT 0,5 %
exeroaHo [61].

CymiecTByOT U (HOPMAIBHO-IOPUINIECKUE TPENSATCTBUSA Il BHECEHUS B

Cewmeiinbiil kojekc PO n3meHeHui, HapaBICHHBIX HA JIETAIU3ALMIO OJHOIIOJIOTO
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COXKUTENIbCTBA B KadecTBe (OpMbI CeMeHbIX OTHOmeHuH. Ilockompky oOmme
MOJIOKEHUSI TPAXKITAHCKOTO 3aKOHOAATENIbCTBA UMEKOT OCHOBOIOJIATAIOLIYIO POJb
npu GOPMUPOBAHUM HOPM MOJOTPACIIEH IPaKJAHCKOIO MpaBa, B TOM YUCIIE ITpaBa
CEMEHHOTO, TO B YKa3aHHOM Ciy4ae HEoOXoauMo yduThiBaTh cT. 6 'K POD
«IIpuMeHeHre TPakITAHCKOTO 3aKOHOJIATEIhCTBA IO AHAJIOTHUW», M. 2 KOTOPOM
rnacut: «[Ipy HEBO3MOXKHOCTH HCIOJIB30BAHUS AHAJIOTMM 3aKOHA IIpaBa U
0OSI3aHHOCTH CTOPOH OINPEAENSAIOTCA HUCXOAs U3 OOHmMX Hayal W CMbICIa
IPXIAHCKOTO  3aKOHOAATeNbCcTBA  (aHajorus  mOpaBa) W TpeOoBaHUU
T0OpPOCOBECTHOCTH, Pa3yMHOCTH U CIIPaBEUIMBOCTH». Bple kak pa3 Obuia
000CHOBaHa MO3ULHKSA OTHOCUTEIBHO «Pa3yMHOCTH» OJHOIOJBIX COKHUTEILCTB B
KOHTEKCTE JTyXOBHOT'O U (pU3MUECKOr0 COXpPAHEHHUs OOLIECTBaA.

CrnenyroomumM ycIoBUEM BCTYIUIEHUS B Opak sIBISETCS JOCTHKEHUE BO3paCTa
18 ser, KOTOpBI CcOBMaJaeT C HACTYIUICHUEM TIOJHOM J1eecrnocoOHOCTH
rpaxxaanuna (1. 1 ct. 13 CK P®; . 1 ct. 21 'K PD).

Opnako n. 2 cr. 13 CK P® nomyckaer BO3MOXHOCTh BCTYIUIEHUSI B Opak
JMIAMH, TOCTUTTIMMH HIECTHAALATUIIETHErO BO3pacTa, a 1. 3 3toil xe crarbn CK
P® — no noctmwxkenns 16 ner.

IIpu »sTOM cnenyer oOpaTUTh BHUMaHME Ha TO, 4YTO JAEHCTBYIOLIEeE
denepanbHOE 3aKOHOJATENBCTBO HE IMPEIyCMAaTPUBAET COIJIACHUE POAUTEIEH MpH
BCTYIUICHMM B Opak HecoBepuieHHojeTHero (m. 2 crt. 13 CK P®), Torma kax
PErMOHAJIBHOE 3aKOHOJATEIBCTBO B NpEJeiax CBOMX IOJHOMOYMN MO BOIIPOCY
CHIW)KEHMS OpayHOro BO3pacTa YCTAaHABIMBAET B KayecTBE OCOOOro YCIOBHS
corjlacue poautesned (JIUI, UX 3aMEHSIONIMX) Ha 3aKjIro4YeHue Opaka JIMIIOM, HE
JOCTUTTINM OpavyHOro COBEPIIECHHOJIETHS.

Tak, nHampumep, corsacHo m. 2 cr. 2 3akona Camapckod o0jacTu ot
02.12.1996 r. Ne 19-I'/] (pex. ot 07.10.2002) «O nopsiKe ¥ yCIOBUSAX BCTYIUICHHS
B Opak HecoBepileHHONETHUX Trpaxaadn B Camapckoir oOmactm» [24] Ha
tepputopur Camapckol 00JIaCTH MOXXET OBITh pa3pelieHO B BHUJAEC MCKIIIOYCHUS
BCTYyIJIEHUE B Opak JIMIl B BO3pAacTe OT YETHIPHAALATU O IIECTHAALATH JIET MpU

HaJUYUU  OCOOBIX  OOCTOSITENHCTB  (OEPEMEHHOCTH, pOXKACHUS  peOCHKa,
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HEIMOCPEICTBEHHON yTPO3bl JKU3HU OJHOW W3 CTOPOH), JUISI 4ero HeoOXOIUMO B
aAMUHUCTPALIMIO pailoHa, TOpoAa MPEJOCTABUTh 3asABJICHUE O pa3pelieHUuu
BCTYIUTH B OpaK, TOKYMEHTHI, MIOJTBEPKAAIOIINE HATUYUE 0COOBIX 00CTOSATEIHCTB
Y MIMCbMEHHOE coTJiacue poauTenei (YChIHOBUTENICH WIIH MONEUUTEIEH ).

CemeiiHbIM 3aKOHOJIATEIHCTBOM P® yCTaHOBIEHBI CIEIYIOUIUE YEThIPE
00CTOSITEILCTBA, KOTOPBIE SIBJISIOTCS OCHOBAHMEM JUIsl OTKa3a B PETUCTPALUH
Opaka B OpraHax perucCTpalid aKTOB TPaXKIAHCKOTO COCTOSIHUS, T.€.
MPENSATCTBYIOT 3aKIIOYEHUIO0 OpayHOro COI03a.

ITepBoe. bpak He momyckaeTcsi MEXy JUIAMU, U3 KOTOPBIX XOTSI OBl OJHO
JUI0 YXE€ COCTOMT B JPYroM 3apeructpupoBaHHoM Opake. Ilox apyrum
3apErUCTPUPOBAHHBIM OpaKkoM TOHHUMAETCS HE MPEKPATUBIIMKICS (BCIEIACTBUE
OOBSIBJICHUS CYJIOM OJHOTO U3 CYNPYrOoB YMEPIINM; IyTEM pacTopKeHus Opaka 1o
3asiBJICHUIO OJHOTO WJIM OOOMX CYIPYroB, a TakKe MO 3asiBICHUIO OIEKyHa
CyIpyra, IPU3HAHHOTO CYJOM HEJEECIOCOOHBIM) MPEKHUN 3apEruCTPUPOBAHHBIN
Opax.

CormacHo c1. 26 @epaepanpbHoro 3akoHa «0O0 akTax TpakKJaHCKOTO
cocrostHusy (mamee — DenepanpHbiii 3akoH Ne 143-D3) [56] ¢ momauei
COBMECTHOTO 3asBJICHMSI O 3aKJIIOYEHUU Opaka HE0OXOAUMO TMPEAbSIBUTH
JIOKYMEHT, MOATBEPKIAIOIINN TTPEKpaIIeHUe PEeAbIayIero Opaka, B ciaydae eciiu
u1o (Jinia) CoCTOsIIO B Opake paHee.

Bropoe. bpak He mpomyckaercs Mexay OJM3KUMHU POJICTBEHHHUKAMU -
POACTBEHHUKAMHU 110 MPSMOUN BOCXOISIIEH U HUCXOASIIEH JIMHUU, a4 TAKKE MEXKIAY
MOJTHOPOJAHBIMU U HEMOJHOPOJIHBIMU OpaThsiMU U cecTpamH. POJCTBEHHUKH IO
NpsIMOM BOCXOJSIIEN JWUHUM - 3TO OT€ll WU MaTh, MX POJWUTEIA U T.d., MO
HUCXOAAIIEH JTMHUM - JIETH, UX A€TH U T.1. [[oJHOPOIHBIMU SIBIIIOTCS OpaThsi U
CECTpBI, MPOUCXOAIINE OT OOIMMX OTIAa M MaTh, a HEMOJHOPOIHBIMH - WIIU
o0111ero oTma (eIUHOKPOBHBIE), WIIH OOIIYIO0 MaTh (€TUHOYTPOOHEIE).

3anpenieHue OpakoB MEXIy OJM3KUMH POJCTBEHHUKAMHU MPOJUKTOBAHO
MEUKO-OMOIOTUYECKUMHU u MOPaIbHO-3THYECKUMHU COOOpaKEHUSIMH,

CBSI3aHHBIMM KaK C 3a00TOH O 3I0pOBOM IOTOMCTBE CYIPYTOB (TaK KakK PHUCK
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POXKACHUS JIETEH C TSKENIbIMH 3a00JI€BaHUSIMU B PE3YJIbTAaTE MOJOOHBIX OpakoB
BECbMa 3HAYUTEJIEH), TAK U C ECTECTBEHHBIM HENPUATUEM LIMBUIN30BAHHBIM
COBPEMEHHBIM OOLIECTBOM KpoBocMelieHusi. PoacTtBo 0Oonee  OTIaneHHBIX
CTeTeHen (s U TIIEMSHHUIA, ABOIOPOIHBIE OpaT M CecTpa U T.II.) TEOPETUUECKU
MOKET MPEACTABISTh OMACHOCTH ISl 3J0POBbA AeTel OyaylIuX Cymnpyros, HO B
MEHBIIIEH CTENeHH, MOITOMY [0 3aKOHY OHO HE€ SBJSETCS MPEMSITCTBUEM K
3aKJroueHuIo Opaka [43, c. 246].

Tpetbe. bpak He momyckaeTcsi MEXAYy YCHIHOBUTEISIMUA U YCHIHOBJICHHBIMH,
TaK KaK MX OTHONIICHUS MPUPABHUBAIOTCA B JIMYHBIX HEUMYIIECTBEHHBIX U
MMYILIECTBEHHBIX IIpaBax M OOS3aHHOCTAX K POJACTBEHHUKAM IO MPOUCXOXKICHHUIO
(a. 1 ct. 137 CK POD).

[IpoOnemMbl MpensATCTBUNA K 3aKIIOYEHHI0 Opaka HaxoIAT OTPaKEHUE U B
pelIeHus X BhICIINX CyneOHbIX HHCTaHui. Tak, Onpenenenuem ot 03.11.1998 no
nerny Ne 19-B98mp-29 CyneOHas xoywierusi mo rpakaaHCKuM jaejiaM BepxoBHOTo
Cyna P® onpenenuna: pemenne HeBuHHOMBICCKOTO ropoackoro cyaa ot 02.12.97
U ToCJIeayolre cyAeOHble TOCTaHOBJICHUS B YacTH yIOBJieTBOpeHHs ucka K. o
NPU3HAHUU Opaka HEJEHCTBUTEIbHBIM OTMEHUTH, JIEJI0 B 3TOM YaCTU HAIPAaBUTh
Ha HOBOE PacCCMOTPEHME B Cy]l IEPBOIl MHCTAHIMKU. B onpeneneHnn oTMEYeHo, 4To
CynebGHast KoJJIeruss HAaXOIUT CyleOHble MOCTAHOBJIEHHUS B YKa3aHHOW 4YacTH
MOJIeKAIIMMU OTMEHE, HO C HAalpaBJIICHUEM JieJla HA HOBOE€ PACCMOTPEHHUE B CYJI
NIEPBOM MHCTAaHLWHU B CBSI3M C TE€M, YTO, HECMOTpPSI HA NPHUBEJACHHBIC HAPYIICHUS
HOPM MAaTepHaJIbHOIO U MPOIECCYaIbHOTO MpaBa, CyIbl KacCallMOHHOW U
HAJ30pHOM MHCTAHUUN PEIICHHE OCTABUIIM 0€3 U3MEHEHMUS.

[Ipu Takux 0OCTOSATENbCTBAX CYyJNEOHBIE IIOCTAHOBJIEHHUS B 4YacTU
paspenieHus crnopa O NpU3HAHUM Opaka HEIEUCTBUTENIbHBIM  SIBISIOTCA
HE3aKOHHBIMH U MOJJIeXKAT OTMEHE, a JeJI0 B 3TOW YacTH — ObLIO HAlpaBJIEHUIO Ha
HOBOE PACCMOTPEHHE B CYJ IEPBOM NHCTAHLINH.

[Ipu HOBOM pacCMOTPEHHH Jiefia CIeAyeT YCTPAHUTh YKa3aHHbIE HEIOCTAaTKU
U Pa3pelInTh CIIOP B COOTBETCTBHU C TPEOOBAHUSIMH 3aKOHA JINOO MPOU3BOJICTBO

no Jeny mnpekpatutb, eciau crnop K. Oyner 3asBieH HE MO OCHOBAHMSM,
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peTyCMOTPEHHBIM JIJIsl IPU3HAHUS Opaka HeleHCTBUTENbHBIM cT. 14 CeMelHOTro

koaekca P [35].

2.2. Ilopsipok 3akiar04eHns Opaka

AKTBI TpPaXXTAaHCKOTO COCTOSIHHS, B TOM 4YHCJE 3akiioueHue Opaka,
MOJJIeKAT TOCYJapcTBeHHOW peructparuu opraHom 3AI'C  mocpeacTBom
COCTaBJIeHUsI UM B EIMHOM rocyaapCTBEHHOM PEECTpe COOTBETCTBYIOIICH 3aMKCH
aKTa TPaXJaHCKOI'O COCTOSIHUSA, HA OCHOBAaHWU KOTOPOM BBIAETCS CBUIETEIBCTBO
O TOCYIapCTBEHHOM peructparuu Opaka (m. 1 crt. 3, m. 2 ct. 6, cr. 13.1
®denepanbHOro 3akoHa Ne 143-D3).

JInna, nocturmme Bo3pacta 18 JieT u xenaronye BCTYyUTh B Opak, MoJatoT
COBMECTHOE 3asBJICHME O 3aKJIIOYeHMM Opaka B NMHCbMEHHOH (opme B J1t000ii
oprad 3AI'C no cBoeMy BBIOOpPY JIMYHO WJIM HAMPABISAIOT YKa3aHHOE 3asBJICHUE B
dbopMe BIEKTPOHHOrO JOKyMEHTa uepe3 EAWHBIA MM pEerMOHABHBIA MOpTal
rOCYJapCTBEHHBIX W MYHHUIUIIAIBHBIX YCIYT. 3asBJICHHE TaKXKe MOXXET OBbITh
nogaHo uepe3 MOI] (ct. 25, n. 1 c1. 26 DenepanbHoro 3akoHa Ne 143-03).

Ecnu onHO 13 nuir, BCTymammux B Opak, HE UMEET BO3MOXKHOCTHU SIBUTHCS B
oprai 3AI'C s 1mojadyd COBMECTHOTO 3asiBJICHMS, TO JONMYyCKaeTCs Iojaya
OTHEJIbHBIX 3asBICHHW. B TakomM ciydae NOANKWCH JUIA, HE HMEIOLIETO
BO3MOYKHOCTH SIBUThCSI B oprad 3AI'C, nomkHa ObITh HOTAPHAIBHO YJIOCTOBEPEHA,
3a MCKIIIOYEHUEM Cllydas, KOrJa 3asBJICHHE HaIpaBJeHO 4epe3 EnuHbld wWim
PErMOHAJBHBIN MOPTa rOCYJapCTBEHHBIX M MYHUUMIAIBHBIX YCAYT (M. 2 cT. 26
denepanbHoro 3akoHa Ne 143-03).

l'ocynapcTBeHHasi perucTpanusi 3akioueHus Opaka MPOU3BOJUTCS IO
VCTEYEHUH OJTHOTO Mecsla U He no3aHee 12 MecseB co AHS N01a4u COBMECTHOTO
3asBieHuss B opran 3AI'C. [lata m Bpems perucTpaiiuu BbIOMpAIOTCS W3
JIOCTYMHBIX BCTYMAIOIIUMH B Opak JUIaMH MPU 10J1aue 3asBJICHUS U MOTYT OBITh B
JaJbHEUIIIEM W3MEHEHbI TOJIbKO pykoBoauTeneM opraHa 3AI'C mo coBMeCTHOMY

3asIBJICHUIO JIMII, BCTYIAIOIIHUX B OpaK.
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[Ipn HAMUYUU YBAKWUTEIBHBIX MPUYMH PETHCTPAIUs 3aKITIOYCHHS Opaka
MOKET OBITh OCYIIECTBIEHA JI0 MCTEUEHHUS MeECSAIa CO JHS TMOJa4yMl 3asBICHUS.
Taxke nomyckaeTcsi 3akioueHHe Opaka B JICHb I0JIa4d 3asBJICHHS, HO IPHU
HAJIMYAA  OCOOBIX  OOCTOATENBCTB  (OCPEMEHHOCTH, pOXACHHUS  peOCHKa,
HEIMOCPEICTBEHHON YTrpOo3bl JKU3HU OJTHOM U3 cTOpoH u Ap.) (cT. 11 CK P®; 1. m. 2,
3 cr. 27 ®epepanpHoro 3akona Ne 143-D3).

Cnenyer o0OpaTUTh BHUMAaHHE Ha TO, YTO JUIS 3aKJIOUYEHHUs Opaka cC
WHOCTpPAHIIEM HEOO0XOJUMO TakKe IMojAaTh 3asBieHue B opranbl 3AIC,
PETUCTPUPYIOIINE OpaK C HWHOCTPAHHBIMU TIpaXkJaHaMW, B MHCbMEHHOW WIIU
ANIEKTPOHHOM (pOopMe U MPEABIBUTH HEOOXOIUMbIE TOKYMEHTHI. DopMa U MOpSA0K
3aKJII0YeHUs Opaka Ha Tepputopun PO onpeaenstorcs: 3akoHomaTeacTBOM PD (1.
1 ct. 156 CK PO).

VYcnoBus 3akmioueHuss Opaka Ha Tepputopun P®D ompepensroTcs s
KOKJIOTO U3 JIMI, BCTyMalolUMX B Opak, 3aKOHOAATEIbCTBOM TOCYJapCTBa,
rpaXJIaHUHOM KOTOPOTO JIMIIO SIBJISETCS B MOMEHT 3aKJIOueHHs Opaka, ¢
cOOI0O/IeHneM TpeOOBaHUNA POCCUHUCKOTO 3aKOHOJATEIhCTBA B  OTHOIICHHUH
00CTOATENBCTB, MPEMATCTBYIOMINX 3aKIII0YEHUIO Opaka. B ciyuae pacxoxieHus B
pPEeryJMpOBaHUM YCJIOBUHM 3akKiIfoueHUss Opaka B 3aKOHOJATENbCTBE PD um B
COOTBETCTBYIOIIEM MEXKJIYHAPOAHOM JoroBope P® mnpumeHsaAroTcs mnpasuia
nocieanero (ct. 156 CK P®).

I'paxnanun P, OGpak KOTOpOro ¢ HMHOCTPAHIIEM 3aperUCTPUPOBAH Ha
TEPPUTOPUM HMHOCTPAHHOTO TOCYAapCTBA KOMIIETEHTHBIM OpPraHoOM, JOJIKEH
HAaIllpaBUTh IO MECTY CBOEro xureiabctBa B opraH 3AI'C miam KOHCYJIbCKOE
yupexaeHue PO 3a mpenpenamu PD cBepenus o dakre peructpanuu Opaka B
TE€UEHHE Mecslla co AHs peructparuu (4. 4 ct. 13.1 denepanbHoro 3akona Ne 143-
®3; n. m. 3, 4, 5 IlpaBun, yrtB. IlocranoBnenuem IlpaButensctBa P®D ot
04.10.2018 r. Ne 1193 [41]).

B mocnennee BpeMsi Ha CTpaHHUIIAX HAYYHBIX TEPUOJMYECKUX W3AaHUN
oOcyxmaercs mpooyiema 37eKTpoHHOM dopmbl 3akmoueHus: opaka. O.E. CaBenko

CUMTAET, YTO YIPOIIECHUE MPOIEAYPhl 3aKIIOUCHHUS Opaka MOCPEICTBOM CETH
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HuTepHeT HeceT B cebe OMacHOCTh yBeNWYeHHs Yrcia PUKTUBHBIX Opakos [50, c.
34].

Kpome Toro, ¢ pasButueMm IUGPOBBIX TEXHOJOTHMH BO3HUKIM YCIOBUS
MO3BOJIAIOIINE JIETaIN30BaTh PETUTHO3HBIM TOPSIOK 3aKIIoYeHUs Opaka, 4To
CTaJ0 BO3MOKHBIM Mociie npuHaThs denepanbHOro 3akoHa ot 23 uroHs 2016 r. Ne
219-®3 o co3manun EguHOro (3J€KTPOHHOIO) TOCYIApCTBEHHOIO peecTpa
3alMCel aKTOB TPAXKJAHCKOrO COCTOsIHMS. B pesynbTaTe cTamo BO3MOMKHBIM
MPEI0CTAaBUTD MPEICTaBUTEIISIM KOH(ecCHOHaTbHBIX o0pazoBaHuUii,
3apEeruCTpUpPOBaHHBIX B MuHucTEpCcTBE OcTMLMH P®, mpaBo peructpupoBath
Opaku M BHOCHUTH 3amuch 00 3TOM B EnMHBINA peecTp, HaAeIMB UX JOCTYIOM B
3JIEKTPOHHYIO 0a3y EquHOro (31€KTpOHHOT0) rocyJapCTBEHHOTO peecTpa 3anucei
aKTOB TPaXJAHCKOTO COCTOSIHUSA, B  pa3fell perucrpauuud  OpakoB, C
UCIOJIb30BaHUEM JJIEKTPOHHON mnoanucu. IlpusHanue penuruosHoro Opaka
rOCyJlapCTBOM KaK TIOPOXKJAIOIIEr0o IpaBa U OOA3aHHOCTH IPOUCXOIUT IpHU
YCIIOBUM BBINIOJIHEHHSI MPEICTABUTENSIMUA KOH(ECCHil, 3aKIOYalolMMUA TaKOou
Opak, MPOBEPKH Ha MpeIMeT OTCYTCTBUS MpPENsATCTBUI K Opaky IO 3aKOHY
rocyaapctsa. [laHHbIE MTOJOKEHUSI HAUHYT AericTBOBATh ¢ | auBaps 2021 r. [12, c.
6]

3akmodarh Opak CMOTYT TOJNBKO T¢ KOH(ECCHH, KOTophle Oynay
3aperucTpupoBaHbl B MuHUCTEpCTBE FocTUIIMU Poccum.

B nenom, ciemyer cOMIAacUTBCS € TEM, YTO JIETAIM3alus PEIUTHO3HOIO
Opaka COOTBETCTBYET KOHCTUTYLMOHHBIM MOJIOKEHUSAM CT. 14 n 28 KoHcTuTynnu
P®, xoropas rapaHTHpyeT «CBOOOJHO BBIOMpPATh, UMETh W PACHPOCTPAHITH
PEITUTHO3HBIC ¥ HHBIC YOSIKICHHS 1 ICHCTBOBATh B COOTBETCTBHH C HUMM» [28].

ITIynkr 3 cr. 11 CK P® npenocrasisieT nmpaBo JIAILY, KEJIAOIMIEMY BCTYIIUTh
B Opak, 00aoBaTh B CyJ OTKa3 OpraHa 3arca B perucrparuu opaka.

B cBs3u ¢ 4em, HHTEPECHO PacCMOTPETh CIEAYIOMINM MpUMep U3 CyJaeOHOM
MPaKTUKH.

[letpoBa f.C., JlaBbimoBa E.A. oOpatunuch B cya ¢ 3asBICHHEM 00

ocniapuBaHuM JaeucTBuil pykoBoaurensa otaena 3AI'C m mpocunu cya NpU3HATH

27



neiictBust gaHHoro otaena 3AI'C mo oTkazy B peructpanuu Opaka Mexmy
[Tetposoit A.C. u JlaBbigoBoit E.A. - He3aKOHHBIMH; 00s3aTh 3apETUCTPUPOBATH
opak mexny Iletposoit S.C. u aBbinoBoii E.A.

B oOocHoBanue 3asBieHuss ykazanu, uto 28 wutons 2013 r. 3asButenu
oOpaTWJINCh B OT/EN PETUCTPALIMK aKTOB I'Pa’KJAHCKOTO COCTOSIHUS C 3asBJIICHUEM
o peructparuu Opaka mMexay HuMH. [Tucemom ot 29 utons 2013 r. 3asBUTEISIM
OBLIO OTKAa3aHO B MPUHSATUU 3asBIeHUs co cchUikoil Ha cT. 1 CK P®. Ilo MHeHut0
3asiBUTENBbHUI, coryiacHo 1. 1 c1. 11 denepanbHoro 3akoHa Ne 143-®3 oTka3 B
rOCYJapCTBEHHOM PErUCTPALMHM aKTa TIPa’KJAHCKOIO COCTOSTHUSL JOIYCKaeTcsl B
cilly4yae, €CJIM: TOCYAapCTBEHHas perucrpauus MNpoTUBOpeunT DenepalbHOMY
3aKOHY; JIOKYMEHTbl HE COOTBETCTBYIOT TPEOOBaHMSM, MPENbABISEMBIM K HUM
COOTBETCTBYIOIIMMY HOPMATUBHO ITPAaBOBBIMH akTamu. [JomkHocTHOE o 3AIC
YTBEPKAAII0, UTO MPUHIATHE 3asBJICHUS O 3aKII0UYEHUN Opaka OT JBYX JIUI OJHOIO
nojla MPOTUBOPEUYUT JeicTByromieMy B Poccuum mnpuHmmmy 1oOpOBOIBHOCTH
OpayHOro cO03a MYXYHMHBI M KEHUIMHBbL. OTBETUMK pPACCMATPUBAET HPHUHIIUI
JTOOPOBOJIBHOCTH OpayHOr0 COI03a MY)KUMHBI M JKEHIIMHBI KaK ONpPEeISIOIINN
MOJIOBYIO MTPUHAJIEKHOCTB JIMII, BCTYNAKMIKX B Opak B Poccum.

CBOI0 PaBOBYIO MO3UIIMIO 3asIBUTEJIM OCHOBBIBAIOT HA IMOJIOKEHUSIX CT. 16
BceoOrieli peknapaiuu mpas 4enoBeka oT 10 mexabps 1948 r. [11], B xoTopoii
0co00€ BHHUMAHHME YJIIENSETCI MMEHHO XapakTepy J0OpOBOJIBHOCTA OpayHOro
CO03a, a TaKke HeOOXOAMMOCTH NPUHATUS MEp K OOecleueHuIo, B YaCTHOCTH,
MOJIHOM CcBOOOABI BbIOOpa cymnpyra. JlaHHBI HOPMATUBHBIA aKT HE COAEPKUT
orpaHu4eHusi no mnoxy. @opMyJIHpOBKa «MY>KUYMHBI M SKCHIIMHBD» B TpPaBE Ha
BCTYIUICHHE B Opak B MEXKIYHApOJHBIX HOPMATHBHBIX aKTaX, OMPEEIUBIIAs
BkimoueHre B CK P® npunnuna 1oOpoBOJBHOCTH OpadyHOIo COI03a MYXKUMHBI U
JKEHIIUHBI, NOJYEPKMBAET HMEHHO PpAaBEHCTBO MKEHIIMH IO OTHOLIEHUSM K
My>KUMHAM TpU BCTYIUICHUW B Opak, a HE TOJIOBYIO TPUHAIJIC)KHOCTh JIHII,
BCTyNUBIIMX B Opak. KpoMme Toro, mo MHeHUI0 ucTull, BbIBOALI oTaena 3AIC o
TOM, YTO 3asBJICHUE MOTYT MOJaBaTh TOJIBKO MY>KYMHA U KEHIMHA OMMOOYHBIM U

poTUBOpEYAIINM CT. 6, 26, 29 denepanbHoro 3akoHa Ne 143-D3, koTopsle He
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IIPEAYyCMATPUBAIOT YKA3aHUs CBEACHNUN O ITOJIOBOW MPHUHAJIEKHOCTHA BCTYHAOIINX
B Opak /Wi, HA B 3asABJICHUM O 3aKIIOUYEHUU Opaka, HM B 3alUCH aKTa O
3aKJII0YeHUH Opaka, HU B CBUJIETEILCTBE O 3aKJIIOUEHUU Opaka.

Cyn, oTKa3bIBasi B yIOBJICTBOPEHUH TAHHBIX UCKOBBIX TPEOOBAHMIA, OTMETHI
CIeAyIoLIEe.

JIoBOIbI 3asBUTEIICH O TOM, YTO MPUHIIUIT JOOPOBOJIBHOCTH OPayHOTO COI03a
MY>KYMHBl W KCHIIMHBI, PaBHO KaKk W YCIOBHE B3aMMHOTO J0OpPOBOJIEHOTO
corjacusi MYXYMHbl M JKCHILIMHBI, BCTyHarolmux B Opak, TpeOYIOT HMEHHO
NOOpOBOJIBHOCTH ~ OpayHOro CO3a MW HE  MOIYT  TPAaKTOBAaThCS  Kak
OrpaHUYMBAIOLIME TOJIOBYIO MPUHAJICKHOCTh JIMI, BCTYNawIIKUX B Opak B PO,
OCHOBAHBI HAa HEMPABWIBHOM TOJIKOBAaHUH HOPM PoccHIICKOro M MEXIyHapOIHOTO
3aKOHOAATENBCTBA HA KOTOPBIE CCBUIAIOTCS 3asBUTENIM U B KOTOPBIX YKAa3aHO HE
TOJIBKO Ha TOOPOBOJIBHOCTh COI03a, HO U YKa3aHUE HAa MY>KUMH U KEHIIUH, MEXKIY
KOTOPBIMH CTOHUT COEIWHUTEIIbHBIM COK03, U MPH TOJIKOBAHUU M TMPABUIBHOM
IPOYTEHUH, MO OTACIbHOCTH Ha MYXYMHY W HA OKCHIIMHY HOPMBI
BBIIIEYKa3aHHBIX HOPM HE paclIpOCTPAHSAIOTCS. AHAJIOIMYHBIE IOJIOKECHUS
coaepxarcs v B cT. 1 CK PO.

JloBO 3asBUTENEN O TOM, YTO OJMHAKOBBIM I10J CYNPYIOB, B COOTBETCTBUU
co cT. 14 CK P® He siBnsieTcss 00CTOSTENHCTBOM, MPEMSATCTBYIONIUM 3aKIFOUECHUIO
Opaka, TakkKe HE MOXKET MPUHAT CyJIOM BO BHUMaHUE, TaK KaK CYNPYrd HE MOTYT
ObITh onHOmoONbIMU T0 ompenenenuto. Jleiicteus CK P® nHe perymupyroT
OTHOUIEHUSI MEX]y OJHOIOJIBIMU JIFOJbMH, B YaCTHOCTH I10 3aKJIOUEHUIO Opaka,
TaK Kak YCJIOBHMEM JJisl 3aKIIOYEHHUs Opaka sBISETCS B3aUMHOE J1I0OpOBOJILHOE
corjacue MYXXYMHBI U JKCHILIMHBI, BCTYMAIOIMUX B Opak, U JIOCTHKEHUE HMH
OpauHoro Bo3pacta. B paccMarpuBaeMoM cilydae, AJii pErucTpanuu Opaxa
OOpaTUITUCH JIBE KEHILHUHBI.

JloBox 3asBuTENE 0 TOM, 4yTO B PD He cymiecTByeT npeayCMOTPEHHBIX
3aKOHOM OCHOBAaHUW [Jisi OTKa3a B PETUCTpAllMM Opaka MEXAy JULIAMU OJHOTO
10J1a, TOXKE MPOTUBOPEUUT 3aKOHY, TaK KaK OCHOBAHWM W JIJIsi pETUCTpAINK Opaka

B PO mexay MiamMu OJTHOTO I0JIa TAKXKE HE CYLIECTBYET.
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YuuTeiBass U3M0KEHHOE, a TaK)K€ HAIMOHAIbHBIC TPAJULIUK OTHOUIECHUS K
Opaky Kak OHOJIOTMYECKOMY COI03y MYKUYMHBI M IKEHIIUHBI, (eaepaabHbIi
3aKOHOJATEIh B paMKax IMPEJOCTABICHHOW €My KOMIIETEHIIUU K YCIOBUSIM
3aKJII0YEHUs] Opaka OTHEC B3aHMMHOE JOOPOBOJBHOE COIVIACHE MYXYHHBI U
YKEHIIUHBI, YTO HE MOXKET paccMaTpHUBAaThCS KaK HAPYIIEHHE KOHCTUTYIMOHHBIX
IpaB U CBOOOJI, YKa3aHHBIX B 3asBieHuu [36].

Cornacuo Onpenenenuto Konctutynumonnoro Cyaa P® ot 16.11.2006 r. Ne
496-0, ycranoBieHo, yTo HU U3 KoHctutynuu P®, HU U3 ONpUHATHIX Ha ceOs
Poccuiickoit @enepanueint MexAyHApOIHO-TIPABOBBIX 00S3aTEILCTB HE BBITEKAET
00s13aHHOCTh TOCY/JIapCTBA IO CO3JaHUI0 YCIOBUM JIJIsi IPOIAranibl, MOJIEPKKUA U
MPU3HAHUS COIO30B JIMI[ OJHOTO TOJa, MPU TOM, YTO CaMO MO cede OTCYTCTBUE
TaKOW perucTpanud HUKAK HE BJIUSET HAa YPOBEHb NpPU3HAHUSA U TapaHTUN B
Poccuiickoit @eaepaiiuu npaB U cBOOO/ 3aIBUTEISI KaK Y€JIOBEKa U TPaXJIaHUHA.

B cBa3u ¢ wusnoxeHHsiM, cyn mnpusHan gedctBus 3AI'C o0 oTkaze B
NIPUHATHH 3asBJICHUS, KAK COOTBETCTBYIOIIHE 3aKOHY [46].

[IpoBeneHHBINE BO BTOPOM TJIaBE€ BBIMTYCKHOM KBaJIM(PHUKAIMOHHOW padoTte
aHaJIM3 NOpsAJKA 3aKII0YEHUs Opaka, O3BOJISIET CIIENATh CIEIYIOUIUE BBIBOIBI.

Bo-niepBbIX, mpaBoBasi periameHTanus B 3akoHozarenbcTBa PO ycimoBus
3aKIIOYeHUsT Opaka, a TakkKe OOCTOSTENhCTB, MPEMATCTBYIOIIUX 3aKIIOYEHUIO
Opaka, HaXoJATCS UMEIOT BBICOKUM YpOBEHb MPOPAOOTAHHOCTH, YTO MO3BOJISIET
7 (HEKTUBHO PEryIMpOBaTh COOTBETCTBYIOIINE MIPABOOTHOIICHU. B TO ke Bpems,
U 3]1eCh HMMEIOT MECTO ONpeleJeHHblE MNPOOJIEeMbl, MPEACTABISIONIME COO0OM
OCHOBaHUE JJIs1 JaTbHENUIINX HAYYHBIX U3BICKAHUM U CYJIEOHOTO TOJTKOBAHUSI.

Bo-BTOpBHIX, MIPEACTABIISACTCS HEO0OXOIUMBIM JalIbHEUIIIEe
COBEPIICHCTBOBAaHUE MPABOBBIX HOPM CEMEHWHOr0 3aKOHOAATEIhCTBA O MOPSJIKE
3aKJTIOYCHUS] Opaka IeJNsIX TMOBBIIMICHHUS YPOBHS 3alUThl YYACTHUKOB OpadyHBIX
MIPABOOTHOIICHUH, a TAK)Ke COMMKEHUS (a B OTIACIBHBIX CIIyYasiX — U YHU(PUKALINN )
C HOpMaMHu, TMPU3HAHHBIMU Ha MEXIyHapoOJIHOM ypoBHe. B wyacTHOCTH,
11€JI€CO00Pa3HO OTPAHUYUTh BO3MOXKHOCTH BBIOOpa JIMIIAMH, BCTYIAIOIMIUMH B

Opak, MecT peructpanuu Opaka opraHaMu 3alUCH aKTOB I'PAKIAHCKOTO COCTOSTHUS
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10 MECTY HUTEJIbCTBA OJIHOTO U3 OYAYIINX CYNPYTOB, 38 UCKIIIOUEHUEM 3aKPhITOTO
nepeyHsi ocoObIX CilydaeB. JTO MO3BOJUT YCUJIUTh KOHTPOJIb HEJOMYCTHMOCTH
BCTYIIJICHUS B Opak IIPpH HAJIMYUU YCTAaHOBJIEHHBIX B 3aKOHE IPEMSATCTBUM.

Kpome Toro, sxemaTelbHO MPEAYCMOTPETh OOS3aTEIBHOCTh MPHUCYTCTBUSA
CBUJACTENECH MpH Ipoueaype OpakocoueTaHus, 3a HCKIIOYEHHEM CIEIHAIbHO

OTOBOPCHHBIX CJIY4aCB HCBO3MOKHOCTH UX ITPHUCYTCTBHUA.
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I'maBa 3. Bompocbl pacropxkenusi Opaka B POCCHIICKOM

3aKOHOAATEJIbCTBC

3.1. IIpaBoBasi CylIIHOCTHh HHCTUTYTA NPeKpaleHus Opaka

CeMeliHbple MPAaBOOTHOILIEHUSI MEXY CYNIPyraMu IIPU UX KU3HU MOTYT OBITh
OpeKpalieHbl B ClIy4ae pa3BoJa WM BCJIEACTBHE TpU3HaHUA Opaka
HEJCHCTBUTEIbHBIM.

Yrob6sl mpu3HaTh Opak HEIEHCTBUTEIBHBIM B CBSA3H C €r0 (PUKTHUBHOCTHIO,
HEOOXOIMMO J0Ka3aThb OTCYTCTBHE HAMEPEHHsI CO3/1aThb CEMbIO, MOJ KOTOPOMU
NOHUMAIOT  JIML, CBSI3aHHBIX POJCTBOM WJIM  CBOMCTBOM, COBMECTHO
IPOKMBAIOIINX, BEAYIIMX COBMECTHOE XO3SIIICTBO, CBS3aHHBIX B3aMMHBIMU
npaBaMM U 00si3aHHOCTAMHU. JlokazaTenbcTBaMM MOTYT CIY>KUTh IOKa3aHUS
CBUJETENCH O pa3JeNbHOM IMPOXUBAHUHU IOCIE 3aKJIIOUEHUs Opaka, OTCYTCTBHE
KaKoro Obl TO HU ObUIO OOILIEHHSI MEXAY CyIpyramMu, OTKas3bl B IPEIOCTaBICHUU
MaTepUaJIbHOW MOMOUIM U cojepkaHuu. OZHOBPEMEHHO JIOJKHBI UMETh MECTO
JEUCTBUS CYINpyra Wid OOOMX CYyIpYyroB, HalpaBJCHHbIE HA MOJYyYEHHE KaKOW-
anbo Beirogsl (cr. 1 @DenepanbHoro 3akoHa «O MPOKUTOYHOM MHUHUMYME B
Poccuiickoit ®eneparun» [57]).

Tak, Bonrun A.A. oOpaTuiicsi C UCKOBBIM 3asIBJICHUEM O MPU3HAHUM Opaka
HEJACUCTBUTEIbHBIM ((PUKTUBHBIM), TaK Kak 4epe3 YeThlpe Mecsla Mocie
peructpanuu Opaka OTBETYMK YrOBOpHWJA MCTIA NPOJATh MPUHAIJICKABIIYIO MY
KBapTHUPY, KYNUTh JIPYTylO0 KBapTupy, opopmuB ee Ha aouyb Bonrunoi T.E., Ha
Bournny T.E. 1 Ha uctna, cCbuiasch Ha TO, 4YTO OHA OIACAETCA pa3jiesia KBapTUPHI.
Ho cpa3y mnociy odopmiieHHuss KBapTHUpPbl Ha CYHpPYry, €€ OTHOIIEHHE K HCTIY
PE3KO M3MEHWJIOCh, OHA CTajla IPOBOLIMPOBATH CCOPBI M CKaHJalbl. OUKTUBHBIE
OTHOIIIEHHUS] MEXIy cynpyramu npekpamiensl ¢ asrycra 2014 r. Ilocne
IpeKpalleHns oTHomeHud Bonruny A.A. ctano u3BectHo, yto Bonruna T.E. npu
3aKJIIOUEHUU Opaka HE HaMepeBaslach CO3[aTh CEMbIO, a 3aperucTpupoBasia Opax

AJI1 YIYYHICHHS CBOUX KUJIIMIIHBIX HpO6HCM, C LCJIbIO IMOJIYUCHHA MaTepHaHBHOﬁ
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BBITO/IbI, Tak Kak BomnrmH A.A. Obul 00€CNEYeHHBIM UYEIOBEKOM U HMel
MaTepuaigbHbli 0xoA. CcpuUiasick Ha TO, YTO OTBETYMK, BCTymas B Opak,
PYKOBOJICTBOBAaJach HE MOTHUBOM CO3[aHUSI CEMbH, a MOJYYEHUEM MMYLIECTBA U
MHBIX MaTepUaIbHBIX OJar, UCTell MPOCUT MPHU3HATH Opak Mexay HUM U BonruHoi
T.E. HeaeHCTBUTENBHBIM ((DUKTUBHBIM).

OtBeruuk Bonruna T.E. uck He mpu3Haia, MOATBEpAWUSIA, YTO C JleKaOps
2012 r. OHM C HUCTUOM CTaju BCTPEYAThCS, BMECTE KHUTh, a MOTOM Boarun A.A.
MPEIOKUIT €11 BBIMTH 3a Hero 3aMyx. JleiicTBUTEIbHO, OHA OblIa OepeMeHHa, HO,
MpoaHaIu3upoBaB moBejeHue BoirmHa A.A., KOTOpBII B COCTOSIHUM ONbSHEHUS
HEaJeKBaTeH, YCTpauBaj CKaHJIaJdbl M Jpakh, OEpEeMEHHOCTh IpepBaa.
Peructpanuio 6paka qBax/1bl OTKIAAbIBAIIM, HO ... OpaK BCE K€ 3aperucTpUpOBaIIH,
XOTS K 3TOMY BPEMEHH OHA YK€ MpepBaja 0epeMEHHOCTb.

Cynom ObUIO YCTaHOBJIEHO, UTO 003 Mexay Boaruneim A.A. u Boarunoit
T.E. comepXuT Bce NpPU3HAKK CEMbU: CYIPYTM BMECTE >KWJIM, BEIU oOlee
X035CTBO, KYIIHJIM B COBMECTHYIO COOCTBEHHOCTb KBapTUPY, IPUHUMAIIA TOCTEH,
caMH XOAWIN B TOCTH, HAXOAWJIUCh B MHTUMHBIX OTHOILEHUSX, HHPOPMHUPOBAIH
OJIM3KUX JIFOJIEH O CBOMX B3aUMOOTHOLIEHUSX.

Cya npuiienn K BbIBOZY, YTO CYyNPYTH HE CMOIJIM HAalTHU B3aMMOIIOHUMAaHU,
UX HEYMEHHE BBICTPOUTH OTHOLIEHHS APYr C APYroM YyCYryOWJIOCh B3aMMHOMN
PEBHOCTBIO, OTKAa30M BBICIYIIaTh U MOHATH ONACEHUs M MpoOiieMbl apyroro. B
pe3ynbTaTe B3aMMHBIX YNPEKOB U OCKOPOJEHWI CympyroB, MX HENPaBUJIBHOIO
MTOBEJICHUSI, OHU YTPATUJIN YBAXKEHUE JIPYT K IPYTY.

OpnHako Bce H3JI0KEHHbIE OOCTOSITENbCTBA HE JAKOT CYAY OCHOBaHUU
cuntath, uto Opak wmexny Bonruneim A.A. u Bomrunoit T.E. sBusercs
(UKTUBHBIM, IOCKOJIBKY 10Ka3aTEIbCTB ATOMY Cy1y HE ObLIO MPEA0CTABIEHO.

JloBoasl uctua o ToM, uro Bonrnna T.E. HamepeBanach yinydlIUTb CBOU
JKUJIMILIHBIE YCIIOBUS, HE SIBISIOTCA COCTOSITEIBHBIMU, ITOCKOJIBKY YIIYYIICHUE
KUJIUIIHBIX U OOTOBBIX YCJIOBUH B Opake SIBISIETCS €CTECTBEHHBIM BapHAHTOM

MOBCJACHUA CYIIPYT'OB, KOTOPBLIC, KaK IIPpaBUJIO, BCTYIIMB B 6pa1<, IIBITAKOTCA HC
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TOJBKO YJYUYIIUTh CBOU JKHWIHIIHBIC YCIOBUSI, HO U B LIEJIOM IOBBICUTH CBOE
omarococrosiaue [45].

B napyrom cinywae ®UO3 obparuiiack B ABT03aBOJCKUI pPallOHHBIN CyJI T.
Tonpartu ¢ uckom k ®NO4 o npuzHaHnu PUKTUBHOTO Opaka HEIEHCTBUTEIbHBIM,
npocuiia CyA TNpu3HaTh Opak, 3akmodeHHbld Mexay OUO3 u OUO4
HEJICHCTBUTEIIbHBIM.

[Ipu paccMOTpeHHMH [OaHHOTO JAefa CyAOM ObUIO YCTaHOBJIEHO, YTO JIs
OTBETYHKA IIeJIbI0 Opaka 3akimodueHHOro Mexnay ®MO3 u ®MO4 saBusamock He
co3gaHue cembd, Kak Toro TpeOytor Hopmbl CK P®, a HamepeHue u30exarhb
IIPUHYAUTEIBHOTO BBIABOPEHUS C TeppuTOpun PO.

Cya mocuuTal, 4To IMyTeM 3aKJIIOUeHUs] (PUKTUBHOTO Opaka MHOCTPAHHBIM
rpaXJaHUHOM C TrpaxkigaHamu Poccuiickoit ®enepanuu, TO ecTh Opak 0e3
HAMEpPEHHUSI  CO3[1aTb  CEMbIO,  CO3JAIOTCS  YCIOBUS,  MPEMATCTBYIOLIUE
OCYILIECTBJICHUIO TOCYJapCTBOM IMPHUHILMMNA 3alIUThl CEMENHBIX OTHOIICHUH,
YMaJSIIOTCSL  BBIIICYKA3aHHBIC TMPUHIIUIBI MOCTPOEHUS CEMEHWHBIX OTHOIICHUM,
3aKpEIUJICHHBIE CEMENHBIM 3aKOoHOJaTenbCcTBOM Poccuiickoit @enepaunun. Kpome
TOr0, MOJABEPraroTCs yrpo3e unrepecsl Poccuiickoin denepanuu, a Tak’Ke OCHOBBI
oOIIecCTBEHHOM W rocyaapcTBeHHoW — OesomacHoctn.  Cyn,  OIcHUBas
MpEACTABICHHbBIE B JIEJIO JIOKA3aTelIbCTBA, YCTAHOBWJ, YTO OHHU COJIEpXKaT
JIOCTATOYHBIC U YOEIUTENIbHbIC CBUETEIHLCTBA TOTO, YTO OTBETYMK 3aKJIr04asi Opak
C UCTHOM HE HMMEJ HAMEPEHUsl CO3[aTh CEMbIO, T.K. Cpa3y MOCIE 3aKIIOUYCHHS
Opaka He cTajl COBMECTHO MPOXXHBaTh C MCTIOM, Ha €€ 3BOHKM HE OTBEYal,
COOOIIEHHIT O €ro MECTE JKUTEIbCTBA Y UCTIA HE UMEETCS, B CBA3U C YEM CUUTAET
BO3MOXKHBIM TpPHU3HATH Opak, 3akimtoueHHbll Mexay OUO3 u  DOUO4
HeleCTBUTEIBHBIM [44].

OUKTUBHBIM TPU3HACTCS Opak, KOTOPBIA OBUT 3aKIIOYEH C IEJbI0
opopmieHuss rpaxkaaHcTBa Poccwiickoil (demeparuu W MpPU  OTOM, €CIH
IIPOJOJIKAECT MPOKUBATH C APYrOM >KEHIIWHOM C KOTOPOM M BEAET COBMECTHOE

x03siicTBO [47].
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Crnenyer y4ecTh, 4TO Opak HE MOXKET OBITh NMPU3HAH HEIACUCTBUTEIHHBIM
IIOCJIE €ro pacTopKeHHs. VICKIIOUEHHE COCTaBISIOT CiIy4dau HAJIU4Yds MEXIY
CyNpyramu 3arpelieHHON 3aKOHOM CTENEeHH POJACTBA JMO0 COCTOSIHHS OJTHOTO U3
CYIIpyrOB B MOMEHT pErucTpanuu Opaka B APYroM HEpacTOprHyroM Opake. B
YKa3aHHBIX CIy4asX MCK O NpHU3HAHUU Opaka HEeJACUCTBUTEIBHBIM MOXKET OBITh
PacCMOTPEH CYJOM TOJIBKO MOCJIE€ OTMEHBI pElICHUsl 0 pacTopkeHuu Opaka (1. 4
ct. 29 CK P®; n. 24 Ilocranosnenus llnemyma BepxoBHoro Cyna P® ot
05.11.1998 r. Ne 15).

3anHTEepecoBaHHBIC JUIA B JI000€ BpeMs IMOCIE 3aKII0YeHHUs Opaka MOTYT
0OpaTUThCS B CyJ C UICKOM O MPU3HAHUU €r0 HEJEHCTBUTEIbHBIM, TAK KaK UCKOBAs
JTABHOCTB Ha JIaHHBIE JI€JIa HE PacIpOCTPaHIETC.

TpeboBaTh mpu3HaHus Opaka HenecTBUTENbHBIM Brpase (cT. 28 CK PD):

1) HECOBEPIIEHHOJIETHUI CYNpPYyT, €ro POAUTENN (JIMIa, UX 3aMEHSIOIINE),
OpraH ONEKU U MONEUYUTETHCTBA WIH MPOKYPOP, €CIN Opak 3aKIIOUEH C JIULIOM, HE
JOCTUTIIUM OpayHOro BO3pACTa, IMPU OTCYTCTBHM pa3pelICHUs Ha 3aKIIOYCHHUE
Opaka 10 JOCTHXKEHHUS 3TUM JMLOM OpauyHoro Bo3pacTa. Ilocime mocTxeHus
HECOBEPILICHHOJIETHUM CYIOpYroM BO3pacTa BOCEMHAJALATH JIET TpeOoBaTh
npu3HaHus Opaka HeleHCTBUTEIbHBIM BIPABE TOJIBKO 3TOT CYIPYT;

2) cynpyr, mpaBa KOTOPOIO HapylUIeHbl 3aK/IIOU€HHEM Opaka, a TaKxke
IPOKYpOp, €ciu Opak 3aKkii4eH MpU OTCYTCTBUU JOOPOBOJBHOTO COTJIACHS
OJTHOTO U3 CYNPYIOB Ha €ro 3aKJIIOUEHHUE: B pe3ysibTaTe MPUHYXACHUs, oOMaHa,
3a0y’KJE€HUS WJIM HEBO3MOXXHOCTU B CHJIy CBOETO COCTOSSHUS B MOMEHT
rOCyAapCTBEHHOW PErucTpaluy 3aKII0YeHUs Opaka MOHMMAaTh 3HAYEHHE CBOUX
JIEVUCTBUM U PYKOBOJIUTH UMH;

3) cympyr, He 3HaBIIMA O HAJIUYUU OOCTOATENBCTB, MNPEMATCTBYIOIIMX
3aKJIIOUEHHUIO0 Opaka, ONEKyH Cylpyra, IPHU3HAaHHOTO HEIeecrOoCOOHBIM (OpraH
ONEKH M TOMNEYUTEIbCTBA), CYNPYyTr MO MPEIbIIyIIEMy HEpacTOPTHYTOMY Opaxy,
JpyTHeE JIULIA, TpaBa KOTOPHIX HAPYIIEHbI 3aKIIOYEHUEM TaKOTO Opaka;

4) mpokypop, a Takke He 3HABIIMN O (PUKTUBHOCTH Opaka CyNpyr B cilydae

3aKII0YeHUs] GUKTUBHOTO Opaka;
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5) cympyr, OT KOTOpPOro Jpyrod Cympyr CKpbUI HaJld4he Y HEro
BeHepuueckou 6one3nn nnu BUY-undexmnmm.

Takum o0pa3oM, mpaBoMouue JiMla Ha OOpalleHHWe B CYJ OIpENeseTCs
OCHOBAaHUEM HEJICHCTBUTEIBHOCTH.

Kak yxe orMewasioch B MNpeAblAylIed 4YacTH HACTOSALIEH BBIMYCKHON
KBaJIM(PMKALIMOHHOW pabOThl, OCHOBaHUSIMH HEJIEHCTBUTEIBHOCTH SBJISIOTCSL:

1) Hapymienue npuHIKIA JOOPOBOIBHOCTH OPavyHOTO COI034;

2) HeAOCTUKEHHE OpayHOTO BO3PACTa;

3) 3axmoueHue Opaka MEXAY JIMIIAMH, OJHO M3 KOTOPBIX Y€ COCTOHT B
JIPYrOM HE PacCTOPrHYTOM Opake;

4) 3axnroueHue Opaka Mexay OJU3KUMH POJICTBEHHUKAMU;

5) 3aknroueHue Opaka MEK/y YCbIHOBUTEISMHU U YCHIHOBJICHHBIMU;

6) 3akitoueHue Opaka C JUIOM, SBJISIOLIMMCS HEJIEECIIOCOOHBIM;

7) COKpBITHE OJHUM M3 JIMILI, BCTYIHUBIIUX B Opak, OT IPyroro Jula HaTu4usl
BeHepuueckol 0one3nn ninu BUY-undexunu;

8) 3akimroueHre Opaka 6€3 HaMepeHHs co3aaTh ceMbio (CT. cT. 1, 12, 13, 14,
m. 3 ct. 15, c1. 27 CK PO).

BwMmecte ¢ Tem cya MOKeT pu3HaTh Opak AEMCTBUTEIbHBIM, €CJIM K MOMEHTY
paccCMOTpeHHs Jefa O TMpU3HAHUM Opaka HEAEWCTBUTEIBHBIM  OTHAIU
00CTOATENHCTBA, KOTOPHIE B CHITy 3aKOHA MPEMATCTBOBAIN €ro 3akitodeHnio. Cya
BIIpaBe OTKa3aTh B UCKE O MPU3HAHUU HEACUCTBUTEIBHBIM OpaKa, 3aKIF0UEHHOTO C
JUIOM, HE JOCTUTIIMM OpayHOTO BO3pPACTa, €CIU 3TOr0 TPEOYIOT HHTEPECHI
HECOBEPIIICHHOJIETHETO CYNpyra, a TakKe IMpH OTCYTCTBHHM €ro COIJIachs Ha
npusHanue Opaka HeaeucTBuTenbHBIM (1. 2 cT. 29 CK P®). Cyn He Moxer
npu3Hath Opak (DUKTUBHBIM, €CIU JUIA, 3apETUCTPUPOBABIIME Takod Opak, 10
paccMOTpeHus Jieia cyaoM GakTudecku co3aainu ceMbio (1. 3 ct. 29 CK P®). bpak
HE MOXET ObITh NpHU3HAH HEICHCTBUTEIBHBIM IIOCIE €ro pPacTOp>KEHHs, 3a
UCKITIOYCHHEM CITydyaeB HalW4Usg MEXIY CyNpyraM 3amlpeiieHHOW 3aKOHOM
CTENEHU POJACTBA JHOO COCTOSHUS OJHOIO M3 CYIPYrOB B MOMEHT pErucTpariu

Opaka B IpyroM HepacToprayToM Opake (ct. 14, . 4 ct. 29 CK PD).
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bpak, nmpu3HaHHBI CyJOM HEICHCTBUTEIbHBIM, MO OOIIEMYy MpaBUIy HE
MOPOKTACT HUKAKMX B3aMMHBIX MPAB M 00S3aHHOCTEH CYIIPYTOB, 32 HCKIIOYCHUEM
CJly4aeB, YCTaHOBJIEHHBIX 3aK0HOaTeIbCTBOM (cT. 30 CK PD).

WNHTepeceH cienyomui npuMep u3 cyAeOHON MPaKTUKH.

K.H. o6patunace B cynm ¢ uckom k otneny 3AI'C angMmuHUCTpanuu
Bopommnosckoro paiiona Bosrorpama, K.JI., K.B. o npusHanum Opaka
HEJICHCTBUTEIHLHBIM. B 000CHOBaHME 3asBICHHBIX TpeOoBaHWM ykaszama, uyto 01
depans 2017 roga ymep K.C., ¢ KOTOpbIM OHa COCTOsIJIa B 3apETUCTPUPOBAHHOM
opake ¢ 06 oxta0pss 2012 roma. Ilocne cmeptu K.C. ucrten oOpatunack K
HOTApUYCY C 3asIBJICHUEM O BCTYIUICHUU B HacienctBo. Oanako Hotapuyc ['.K.B.
OTKa3ajach NPUHATH 3asBJICHUE, IOSICHUB, YTO HACIEICTBEHHOE JEJO0 YXKE
3aBeieHO y Hortapuyca T. Bomrorpaga T.A.B. nmo 3aaBnenutro K.JI. cynpyru
ymepuiero u K.B. cbiHa ymepmiero. CoriacHO JaHHBIM HACIEICTBEHHOrO Jelia
opak wmexnay KJI. m K.B. Obur 3apeructpupoBan 16 ampens 1977 rona
[INopogumienckum IloccoBerom JlyGoBckoro paitona Bonrorpaackoit oOnactu.
Bmecre ¢ Tem, 06 okta6ps 2012 roma otaenom 3AI'C aaMuHUCTpanuu
Bopommnosckoro paitona 0bu1 3apeructpupoBan opak mexay ucruom K.H. u K.C.
Takum o6pazom, ipu BetyrieHuu B 6pak K.C. ckpwut ot uctia u opranos 3AI'C
TOT (pakT, uro paktuyecku Ha nary 06 oktsaOps 2012 roma Opak MEXIy HUM U
K.JI. pactoprHyT He ObUI, PU 3TOM, OTMETKH O 3apErHCTPUPOBAHHOM Opake B
nacropte y K.C. He umenock. B 3Toil cBA3M B HacTosiliee BpeMsi BO3HHUK CIIOP
MEXIy HACIETHUKAMH YMEPILIEro, OTHOCUTEIbHO UMYIIECTBA HAXKUTOTO UCTLOM U
ymepiuuMm B nnepuop Opaka K.C.

Ccplnasich  Ha yKa3aHHbIE OOCTOATENBCTBA, C Y4YETOM YTOYHEHHBIX
TpeOOBaHMil, Tpocuia mpu3HaTth Opak, 3akmoueHHbld Mexnay K.H. u K.C.
HEJICHCTBUTEIBHBIM, IPU3HATH CBUICTEIBCTBO O 3aKItodeHNH Opaka cepun [-PK N
or 06 okra6ps 2012 roma HeaeucTBUTENBbHBIM, 00s3aTh oTaen 3AIC
aIMUHHUCTpaluyu BopommioBckoro parvoHa Bonrorpaga MCKIIOYATH U3 KHUTHU
aKTOB TPa)XJaHCKOTO COCTOSHHUA akToBYIO 3amuch Ne 718 ot 06 oxts6ps 2012

roga, mnpuszHath aBToMoOMIL VOLKSWAGEN JETTA  umymiecTBoMm,
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HaxoasmmmMmcs B coBMmecTHor coOctBeHHoctd K.H. u K.C.; mpusnate mnpaBo
cooctBenHocTH uctna Ha 1/2 momo aBromoOmnss VOLKSWAGEN JETTA,
ctoumocTeio 293000 py6neit; B3pickaTh ¢ orBeTunkoB K.JI. m K.B. pacxonupl,
noHeceHHbIe Ha JiedeHne W moxopoHsl K.C. mo 46726 pybOneit 25 komeek c
Kaxzoro, B3bickaTb ¢ oTBeTurKOB K.JI. m K.B., kak ¢ HaclienHMKOB yMepILIEro,
MatepuanbHbld Bpen B mopsake m. 4 cr. 30 CK PO B pasmepe 1/2 naeHexHBIX
cpencts, npuHamiexkanmx K.C. Ha naty cmepTH.

Cyn pu pacCMOTPEHUU AAHHOTO CIIOpa MPUIIEN K CIEAYIOIINM BBIBOJIAM.

[TockonpKy HEACHCTBUTEIBHBIM Opak HE TMOPOXKIACT HUKAKUX IPaBOBBIX
MOCJEACTBUNM, TO CHOPbl B OTHOIIEHUH COBMECTHO MPUOOPETEHHOIO0 UMYIIECTBA
pa3peliarTcs He B COOTBETCTBUU ¢ HOpMmamu aB 7 - 9 CK PO, perynupyrommx
MMYILIECTBEHHBIE OTHOILIEHUS CYNpPYyToB, a no HopMmaM 'K P®D 06 obwieli noneBoit
cooctBeHHOCTU (cT. 244 - 252 TK P®). Dro o3Havaer, 4ro Ha HMMYIIECTBO
CYNpyroB, Opak KOTOPHIX MPU3HAH HEJACHCTBUTEIHHBIM, HE PACIPOCTPAHACTCS
npe3ymnius, yctaHosiaeHHas 1. 1 ct. 34 CK P®, o ToM, 4TO UMyIIECTBO, HAKUTOE
CyIpyraMmu BO BpeMsi Opaka, sSIBIIIETCS UX COBMECTHOM COOCTBEHHOCTHIO.

[Ipu Ttakux o0OCTOSITENBCTBAX, W3 MOTHUBUPOBOYHOW YACTH PEIICHUS
Bopommnosckoro paiioHHoro cyna r. Bomrorpama ot 15 wurons 2018 rona
MO/JIeKAT  WCKIIOUEHWIO  BBIBOABI CyJa O  TPU3HAHUM  aBTOMOOWJIS
VOLKSWAGEN JETTA wumymecTtBoM, HaxOOSIIMMCS B COBMECTHOMU
cooctBerHoct K.H. u K.C. Taxkxe moanexuT oTMEHE pelieHue Cyaa B 4YacTu
MPU3HAHUSL CHOPHOTO aBTOMOOWJISI MMYIIECTBOM, HAaXOJSAIIMMCS B COBMECTHOM
coocteenHoct K.H. u K.C., ¢ npuHsiTHEM B 3TOM YacTHM HOBOTO peHIEHUs 00
OTKa3€ B YJOBJIETBOPEHUU TaKUX TPeOOBaHUM.

JIoBOBI aneJUIAIIMOHHON KaJIo0bl O TOM, YTO HA MOMEHT 3aKJIFOUeHUs Opaka
K.H. 3nana o Tom, uro K.C. cocrout B 3apeructpupoBannom opake ¢ K.JI., B cBs3u
C 4yeM, TpeOOBaHMS WCTIIAa B YKa3aHHON YacCTH HE TOJJICKAT YIOBICTBOPCHHIO,
cyneOHasi KOJIJIETHSI CUMTACT HECOCTOSTEIbHBIMU, TOCKOJIBKY MPOTHBOpEYAT

YCTAHOBJICHHBIM I10 JIe/Ty 00CTOsATEIbCTBaM [3].
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Cyn, pa3zperiast BOIpOC O HEAEHCTBUTEIHLHOCTH Opaka, 00s3aH 0OCYIUTh U
BOIIPOC O JTOOPOCOBECTHOCTH/HETOOPOCOBECTHOCTH CYIPYTOB (OJHOTO W3 HUX).
[Ipu3zHanue Opaka HeIEUCTBUTEIILHBIM HE BIUSET HA MpaBa JAeTei, pOJUBIINXCS B
TakoM Opake WIM B TEYEHUE TPEXCOT JHEW CcO JAHS TpU3HAHUS Opaka
HenecTBUTeNbHBIM (1. 2 cT. 48 CK P®). [Ipu BblHECEHUHU pelIeHUsl O MPU3HAHUU
Opaka HeIEUCTBUTENbHBIM CYJ BIpPAaBE NMPHU3HATH 3a CYNPYroMm, mpaBa KOTOPOTO
HapyLIEHbI 3aKI0YEHUEM Takoro Opaka (J0OpOCOBECTHBIM CYIHPYroMm), IpaBO Ha
MOJIy4YeHHE OT JPYroro Cympyra cojaepxaHusi B COOTBETCTBHH cO CT. ¢T. 90 u 91
CK PO, a B OTHOIIEHUM pa3jelia UMYIIECTBA, MPUOOPETEHHOTO COBMECTHO J10
MOMEHTA TIPU3HAHUSI Opaka HEJAEHCTBUTEIbHBIM, BIPABE MPUMEHUTH MOJIOXKECHUS,
ycTaHoBjeHHbIE CT. cT. 34, 38 u 39 CK P®, a takke npusHaTh ACHCTBUTEIIHLHBIM
OpayHblil TOTOBOP MOJHOCTHIO WJIM 4YacTUYHO. JIoOpOCOBECTHBIN CyNpyr BIpaBe
TpeOOBaTh BO3MEIICHUS TPUUMHEHHOTO €My MaTepUaIbHOTO U MOPAJIbLHOTO Bpea
0  OpaBujiaM, MPEAYCMOTPEHHBIM  TPAXIAHCKUM  3aKOHOJATEIHCTBOM.
JloOpocoBecTHBIN Cynpyr BIIpaBe IpU MNpU3HAHUU Opaka HEACHUCTBUTEIbHBIM
COXpaHUTh (aMUINI0, W30paHHYI0O KM TPU TOCYJAPCTBEHHOM pErHUCTpaIUU
3aKJIIOUCHUS Opaka.

B n. m. 22 - 24 IlocranoBnenus Ilnenyma BepxoBHoro Cyna P® or
05.11.1998 r. Ne 15 «O mnpuMeHeHMM CyAaMu 3aKOHOJATEIbCTBA IIPHU
paccMOTPEHHH Jiea 0 pacTopikeHnu Opaka» [40] pa3bsCHEHO, YTO «IIPH MPHHITHH
MCKOBOTO 3asBJICHUS O MPU3HAHUM Opaka HEACHCTBUTEIBHBIM Cy/Ibe HEOOXOIUMO
BBISICHSTh, M0 KAKOMY OCHOBAHHUIO OCIIApUBAETCS NEUCTBUTEILHOCTH Opaka (1. 1
cT. 27 CK P®) 1 oTHOCHUTCS JIM UCTEIl K KATETOPUU JIUI, KOTOPhIE B CUJTy M. | CT.
28 CK P® BmpaBe B030y>KIaTh BOMPOC O MPU3HAHUM Opaka HEJNEHCTBUTEIbHBIM
MMEHHO I10 ’TOMY OCHOBAHHUIO.

[lepeyenr OCHOBaHWI [JI1 TpU3HAHUS Opaka HEACHCTBUTEIHHBIM,
coaepxkarnuiics B 1. 1 ct. 27 CK P®, aBiseTcs UCUEPNBIBAIOIUM W HE TTOJICKHUT
paclIMpUTEIbHOMY TOJKOBaHUIO. YUHUThIBas 3TO, HAPYUIEHHUE YCTAaHOBJIEHHBIX
3aKOHOM TPEOOBAHWM K TOPSNKY 3aKIO4YeHus Opaka (Hampumep, perucTparius

6pa1<a A0 UCTCUCHHA MCCAYHOTO CPOKa CO JHA IMOoAa4Yr 3adBJICHHUA B OpraH 3alliCu
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aKTOB TPAXTAHCKOTO COCTOSTHUS, €CIIK 3TOT CPOK HE ObUT COKpAIleH B MOPSIKE,
npeaycmorpeHHoMm 1. 1 ct. 11 CK P®) He MOXeT SIBUTbCS OCHOBaHUEM JIJIsi
MpU3HaHUA Opaka HEJCHCTBUTENIBHBIM (I1. 23).

B cootBercTBuu ¢ 1. 4 ¢1. 29 CK P® cynpyru mocne pactopkenus Opaka He
BIIPABE€ CTAaBUTh BONPOC O MPHU3HAHUU OTOr0 Opaka HENECHCTBUTENbHBIM, 3a
UCKIIIOUEHUEM CJIy4yaeB, KOTJa JIeWCTBUTEILHOCTh Opaka oOCIapuBaeTcs II0
MOTHBaM HaJIMYUSI MEXIY CYIpyraMu 3amnperieHHON 3aKOHOM CTETICHH POJCTBA
JM00 COCTOSIHMSI OJIHOTO M3 HUX Ha BpeMsl perucrpanuud Opaka B JIpyroM He
pacTOpPrHyTOM Opake.

OOcTosTeNbCTBAMHU, HMEIONITUMH 3HAYCHHUE TSI IeT1a, SIBIISIOTCS:

1) naTa u MecTO perucTpanuu opaka;

2) ocCHOBaHHWE HEACHCTBUTEIHLHOCTH;

3) 100pPOCOBECTHOCTD MM HETOOPOCOBECTHOCTH CYIIPYTOB (OJTHOTO U3 HUX);

4) HalM4YMe BO3MOKHOCTH COXPaHUTh Opak (OTHaJM JIM OOCTOSATENbCTBA
HEJICCTBUTEIBLHOCTH);

5) uHbIe, B 3aBUCUMOCTH OT CIIOpPHOU cuTyaruu [8, c. 150].

OcHoBaHust pekpatieHus opaka nepeuucieHsl B ¢1. 16 CK PO, koToprie B
CBOCH  COBOKYMHOCTH TMPEACTABISIIOT CO0OW  ropuandeckue  (PaxkThl, C
HACTYIUICHUEM KOTOPBIX JIMYHBIE HEUMYIECTBEHHBIE U HMMYIIECTBEHHbIE
OTHOIIICHMS, BO3HMKIIME W3 3aKJIIOYEHHOro Opaka MNpeKpalaroTcs Ha Oymyriee
BpeMs. K TakuM OCHOBaHMSIM 3aKOH OTHOCHUT: CMEPTh OJHOTO W3 CYIMPYTOB;
0O0BSIBIICHHE OJTHOTO W3 CYIIPYTOB YMEPIITUM; pacTOpKEHUE Opaka.

B 1menom, moxm mpekpamieHueM Opaka TIOHMMAETCs —IpPEKpaIicHHe
MIPABOOTHOIICHUH, BO3HUKAIOIIMX MEXIy CyNpyramMu u3 (akra OpUIAYEecKOTO

odopmitenus Opaka [16].

3.2. ®opMbl pacTop:keHus1 OpakKa

bpak MokeT ObITh MpEeKpalleH MMyTEM €ro PAcCTOPKEHHS IO 3asBICHUIO

OJHOTO WJIM O0OMX CYNpYyroB, a TakKXe II0 3asABJICHUIO OIEKyHa CyYIpyra,
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IPU3HAHHOTO CYJOM HEIEeCHOCOOHBIM. 3aperuCTPUPOBAHHBIN Opak MOXET OBITh
IpEeKpalleH MyTeM pacTop:keHus cynoMm miau otaenom 3AI'C (m. 2 cr. 16, cT. 18
CK POD).

Pactopruyts Opak yepe3 opran 3AI'C MOXKHO B CIEQYIOLIUX clydasix (CT.
19 CK PO):

- TpU B3aMMHOM COIJIaCMM CYNpPYroB, e€clii o0a Cylpyra corjacHbl Ha
pacTop:keHue Opaka U He UMEIOT OOIIMX HECOBEPIICHHOJIETHUX JETEH;

- 110 UHULIUATHUBE OJTHOTO U3 CYNPYTOB, €CIIH JIPYToil CyNpyT MPU3HAH CYJIOM
0€3BECTHO OTCYTCTBYIOIIMM, HEIEECIIOCOOHBIM MIIM OCYXKJIEH 32 COBEPIICHHE
NPECTYIUICHUsI K JMIICHUIO CBOOOIBI HAa CPOK CBbImIEe Tpex JyieT. [Ipu sTom He
UMEET 3HAUEHUs, €CTh JIM Y CYIIPYrOB 00IlIME HECOBEPIIIEHHOJIIETHUE JIETH.

3asBIE€HUE COCTaBISIETCS B MUCbMEHHON (Qopme. Ecnm Opak pactopraercs
[0 B3aUMHOMY COTJIACHUIO CYNPYI'OB, OHM COCTaBJISIFOT COBMECTHOE 3asiBJICHHUE O
pactopkenun Opaka. Eciam Opak pactopraercss Mo WHUIMATUBE OJIHOTO U3
CYNpYToB, 3asBJICHUE COCTaBJIseT OJuH Ccynpyr (cT. 34 denepanbHOro 3akoHa Ne
143-D3).

B ciywae yTpaThl CBUAETENBCTBA O 3aKIIOUEHUH Opaka, €Clid pEerucTpalus
3aKiro4YeHust Opaka mpousBoguiack opranoM 3AI'C, B KOTOPBIM ObUIO TMOJAHO
3asiBJICHME O PACTOpPKEHUU Opaka, MpeabsBICHUE MOBTOPHOTO CBHUJETEIHCTBA O
3aKIroueHnM Opaka He Tpedyercs (1. 4 cT. 33 DenepanbHoro 3akoHa Ne 143-D3).

3a rocyAapCcTBEHHYIO PErHCTpalldi0 pacTopxeHusi Opaka B opranax 3AI'C
HEOOXOMMO YIUTATUTh rocnonumHy. [Ipyn Hanmmumu nHpOpManmu o ee yruiare B
['ocynapcTBeHHOM  HMH(POPMAIMOHHONW  CHUCTEME€ O TOCYJapCTBEHHBIX U
MYHUITUTIATBHBIX TUIATEKAX TMPEJCTABIATh KBUTAHIMIO (KBUTAHIMU) OO0 yIuiaTe
TOCTOILJIMHEI HE TpeOyeTcs.

Peructpamusi ocyliecTBiasieTcss MO HCTEYEHUH OJHOTO Mecsiia CcOo JHS
Mo/Jaun 3asBIICHUS O pacTopkeHuu Opaka. Ilpu pacropkennu Opaka 1O
B3aMMHOMY COTJIACHIO JOCTATOYHO, YTOOBI PUCYTCTBOBAJ XOTSI ObI OAWH CYTPYT.

bpak mpekpamaercss co JHA TOCYJAapCTBEHHOW PETUCTpAIMH  €ro

pactropxkenus (1. 1 ct. 25 CK P®D).
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CBHIIETENBCTBO O PACTOPXKEHUM Opaka BbIAAETCS B JCHb PErHCTpAIUH
pacTopxeHusi Opaka kaxaomy cynpyry (cT. 38 3akona denepanbHOro 3aKoHa No
143-D3).

Tak, xkak ciaeayer U3 mMaTepualioB nena, B apxuBe Xopomesckoro O3AI'C
MocCKBBI IMEETCs 3aliCh aKTa O pacTopeHuu Opaka, cocraBiieHHas Ha K.A.M. u
C.H. OcHoBanuem mjisi TOCYJIapCTBEHHOM PErucCTpallid pPacTOP>KeHUS Opaka
SBIISTIOCH COBMECTHOE 3asIBIICHUE CYNPYTOB, CBUAECTEILCTBO O PACTOPKEHUH Opaka
nosnydeHo K.A.M., 0 ueM CBUAETENbCTBYET €ro MOAMNUCH B KHUIE y4eTa MpUuxojia
OJIaHKOB U pacxoja CBHUJAETEIBCTB O pErucTpanuu pacropxeHus Opaka, C.H. B
otrnen 3AI'C He oOparanache.

JIOBOZIbI MCTIIA TIO BCTPEYHOMY HMCKY O HAJWYHMM IITaMIla B MAcropTe O
3aKJIIOYeHUU Opaka, O HE TMOJyUYeHHWH CBHUJAETEIbCTBA O PACTOPXKEHHU Opaka u
OTCYTCTBMM IITamma B MaclopTeé O €ro pacTOpKEHHHM, a TaKXKE COBMECTHOE
MPOKMBAHKUE C HACIE0/aTeNIeM HE SIBIIIETCS OCHOBAHUEM JUJISi MPU3HAHUS aKTa
TPaXXTAHCKOTO COCTOSTHUU O PACTOPKEHUHM Opaka HeleHCTBUTEIBHBIM, MMOCKOIbKY
coryacHo oObsicHeHuit npeacrasurens YnpasiaeHus 3AI'C r. MockBsl ipu nojiaue
COBMECTHOTO 3asBJICHUSI CTOPOH O pactopkeHuu Opaka B 3AI'C, rne panee Opax
pPErucTpUpOBAJICS, MPEAOCTAaBICHUE CBUIECTENILCTBA O pETUCTpaluu Opaka He
00s13aTEIbHO, OHO MOJKET OCTaBaThCsl HAa PyKax y JIWII, pacTopralwimux Opak, Ha
KOTOPOM TIpH OOpaIlleHHH CTaBUTCS INTaMII, TMOJATBEPKIAIONIMA pacTOp:KEeHHE
Opaka. IlomyuyeHue CBUIETENBCTBA O pAaCTOpXKEHUM Opaka He SBISETCS
o0si3aTenbHBIM. B CBsI3M ¢ ueM, Cyl He Halllell OCHOBaHM CUUTATh, UTO 3asBICHHUE
Ha pacTop)keHue Opaka HE SBISJIOCH COBMECTHBIM BOJICU3BSBICHHEM CYINPYTOB
[4].

[Io gpyromy nemy, WCTHOM OBITH TIpenbsBICHBI TpeboBaHus Kk Otaemy
3AI'C o0 aHHyIMpOBaHMM 3allUCHU O pacTopkeHuu Opaka. B oOGocHoBaHme
TpeOOBaHMI yKa3aj, YTO MCTEIl SIBISICTCS OBIBITUM CYMNpPYTroM Hacieao1aTens, Opak
npekpamern 17.07.2017 Ha OCHOBaHMM 3asBIICHHS O PACTOPXKEHUU Opaka Io
B3aMMHOMY COTJIACHIO CYNPYTOB. YKa3blBasi Ha TO, YTO PACTOPKEHUE Opaka MexIy

UCTUOM U 3, HOCUJIO (DUKTUBHBIN XapakTep, MOCKOJbKY CTOPOHBI MPOAOKHUIN
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IPOXHUBaTh COBMECTHO, COOTBETCTBYIOIIEE pEIICHWE ObUI0 MPOAUKTOBAHO
CTpEeMJICHHEM 3 MOJyYUTh (PUHAHCOBYIO BHITOAY B BHJIE YBEIMUEHHUS COL[MAIBHOTO
1nocoOusi Kak OAMHOKOTO YeJIOBEKa, B CBOIO OUepelb, I'. BCIEACTBUE ICUXUUYECKOTO
paccTpoicTBa HE MOI OCO3HABaTh (PAKTUUECKUH XapaKTep CBOUX JEHUCTBHIA,
roJiaraji, 4To pacTop:keHue Opaka clieJlyeT pacCMaTpuBaTh B KAYECTBE HUYTOKHOMN
CHICJIKH, a 3aliCh aKTa O paCTOP>KEHUHU Opaka HeJIeUCTBUTEIBHOM.

[Ipu paccMOTpeHUH TaHHOTO Jeia, Cy[ OTMETHI CIIETYIOLIEE.

[Ipexxne Bcero, ceMeWHBIM 3aKOHOAATENILCTBOM, HE TMPEIYCMOTPEH TaKOU
croco0 3amuThl MpaBa, Kak MpU3HAHUE pacTopkeHUs (UKTUBHBIM. C yueTom
CHEUATBHOTO 3aKOHOJATENbCTBA, PETYIUPYIOLIETO0 CIOPHOE IMPaBOOTHOUIEHUE,
UCTIIOM MOIJIO OBITH 3asBJIEHO 00 AHHYJIMPOBAHHM 3alMCU aKTa O PACTOP’KEHUU
opaka (cratbum 7, 8 CK PO, cr. 75 ®enepanbHoro 3akoHa Ne 143-D3), mpu
HAJIMYUU OOCTOSTENBCTB, CBUACTEIBCTBYIOIIMX O CYLIECTBEHHOM HapylIEHUU
YCTaHOBJIEHHOM 3aKOHOM TMpPOLEAYpPhl pPACTOPKEHUs Opaka IO B3aUMHOMY
COIJIaCHUIO CYIPYTOB.

OOcrosiTenbcTBa ~ pacTopKeHHMst ~ Opaka  mpoBepeHbl  cyaoMm. U3
npenacraBiaeHHbix Otaenom 3AI'C mokymMeHTOB ycMarpuBaioch, yto 15.06.2017
CYIIPYTH JINYHO B NMUCbMEHHON (popMe OOpaTUIINCh C COBMECTHBIM 3asiBJICHUEM O
pacTtopkeHuu Opaka Mo B3aWMHOMY COIJIACHIO, TPU 3TOM Ka)IbIM W3 HUX Oblia
orulayeHa rocyjaapcrBeHHas nonuimHa. 17.07.2017 no ucredenun mecsiua co JHA
NoJla4yl CyImpyraMM COBMECTHOTO 3asiBJICHHMSI O pacTOpKEHUU Opaka IMpH
NPEAbSABICHUA  CBHJETENbCTBA O  3aKJIOYEHUMHM  Opaka,  IpoU3BEICHA
rOoCyJapCTBEHHasi pPErucTpanusi pacTopXeHus Opaka B MPUCYTCTBUU OOOMX
CYIIPYTOB, CBHJIETEIbCTBO O PACTOPKEHUH Opaka BBIJAHO KaXXIOMY W3 JIUI,
pactopruyBmux Opak. [Ipm Takux oOCTOSITENBCTBaX, BBIBOJ Cyda O TOM, 4YTO
rOoCyAapCTBEHHAs] PErHCcTpalus aKTOB I'PaKJAHCKOIO COCTOSIHUSI NMPOM3BENECHA B
cootBeTcTBUM ¢ DenepanibHbIM 3aKOHOM No 143-D3.

JloBOJl UCTIA O MPUMEHEHUU K JAHHOMY WHCTUTYTY aHAJOTHMU IPABOBOTO
peryJMpoBaHHsl  MPHU3HAHUS CHEJIKU HEJEHCTBUTEIBHOM BCJIEZICTBUE

HECMOCOOHOCTH CTOPOHBI OCO3HABATh (PAKTUYECKHI XapakTep CBOUX JAEHCTBUI
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Wil pykoBoauTh umu (ctaths 177 I'paxpaHckoro koaekca P®), kak BepHO
yKa3aHO CyJOM INI€pBOM HMHCTAHLIUHU, SIBISIETCS HEOOOCHOBAHHBIM, IOCKOJIBKY
pacTop>keHue Opaka HeJb3s paccMaTpUBaTh B KAUECTBE CIIEJIKHU, TaK KaK XapakTep
NPUBEACHHBIX MHCTUTYTOB MMEET NMPUHUUIUAIBHBIE Pa3IU4Msi, BBIPAXKEHHBIE B
CO3JaHUM HE TOJIbKO MMYILIECTBEHHBIX, HO U JINYHBIX HEHMMYLIECCTBEHHBIX IIPaB U
00s13aHHOCTEM i1 OBIBIIMX CYNPYroB, HE YPEryJIMPOBAHHBIX IPaKAAHCKUM
3aKOHOJATEIbCTBOM, a IIOTOMY MPUPOJAa OTHOLIEHUH COBEPIICHHO HHa,
perIaMeHTUPOBaHa CAMOCTOSATEIFHBIM 3aKOHOJATEIBCTBOM [6].

Taxum o6paszoM, mpekparienue O6paka B opranax 3AI'C Bkirouaer B ceds
JIBa 3JIEMEHTA: 1) cornamieHue CynpyroB o NpeKpalleHnn Opaka, KOTOpoe camo 1o
ceOe He sABIAETCA CHCJIKOW, W 2) TOCyAapCTBEHHAs pPETUCTpALUs 3TOrO
COTJIAIICHHUS.

B cyne6HOM nopsike Opak pacTOpraercs B CIEIYIOIIUX CIIydasx:

1) ecnu cynpyru UMEIOT HECOBEPILIEHHOJIETHUX JIETEH;

2) OTCYTCTBYET COTJIacue APYroro Cynpyra;

3) npyroil cympyr, HECMOTps Ha COIJIaCM€ Ha pacTop)KeHue Opaka,
YKIIOHSIETCS OT IBKM B oTzes 3AI'C, B TOM 4uCie OTKAa3bIBAETCs MONATH 3asIBJICHUE
O pacTOp:KEHUHU Opaka.

Cnenyer oOpaTuTh BHUMaHHE Ha TO, YTO HECMOTpS Ha HaJlIW4He
HECOBEPILECHHOJIETHUX JAETei, Opak MOXkeT ObIThb pacTopruyT otaenoM 3AI'C B
cillydyae, €Ciau Jpyrod Cymnpyr TMpu3HaH O€3BECTHO  OTCYTCTBYIOLINM;
HEJIEECIIOCOOHBIM; OCY>KJIEH 32 COBEPILEHUE MPECTYIJICHUS K JIMIIEHUIO CBOOOIbI
Ha CPOK CBBIIIE 3 JIET.

OTcyTcTBUE corjacHsi Ha pacTOpXeHHe Opaka SIBISIETCS OCHOBAaHHMEM JUIS
IpPUMEHEHUsI CyAeOHOro MOpsSAKa HE3aBUCMMO OT HAJIWYUs JUMOO OTCYTCTBUS
OOIINUX HECOBEPIICHHOJETHUX JCTEH.

C uckoMm 0 pacTtopkeHuUU Opaka BIpaBe OOpaTUTHCS OAMH U3 CYIPYIOB;
OMEKYyH Cymnpyra, NPU3HAHHOTO HEIEeCnOCOOHbIM; TOIMEYUTEeNb CyIpyra,
IPU3HAHHOTO HEJIEeCTIOCOOHBIM, KOT/a B CBSI3U C BBI3IOPOBJICHUEM OH MPU3HAETCS

OTPaHUYEHHO  JIEECIIOCOOHBIM;  NPEACTAaBUTENIb  CyNpyra TpUd  HaJUYHUH
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COOTBETCTBYIOIIUX MOJTHOMOYHI; OpTraH ONEKH M TOMEUUTEILCTBA; MPOKYPOP, IIPH
HEBO3MOKHOCTH OOpaTUTHCS B CYJl CAMOMY CYTIPYTY.

3asBieHUE O pacTOpKEHUU Opaka JOHKHO OTBeuaTh TpeOoBaHusM cT. 131
['paxkmanckoro mnpormeccyainbHoro koaekca PO (manmee — I'TIK P®) [15], a takxke
ri1. 4 CK PO. B Hem 10mKHBI OBITh YKa3aHbl BpeMs 3aKIIIOUEHUs Opaka; OoTnel
3AIC, 3aperucTpUpPOBABIINI Opak; HAJIN4ue 60 OTCYTCTBUE
HECOBEPIIICHHOJICTHUX JIETEH; MPUIMHBI PACTOP)KEHUS Opaka; perieHrue BOTPOCOB
00 ompeneneHnuy MecTa XKUTEIbCTBA peOeHKa IOcie pacTopxkeHusi Opaka, 00
ATMMEHTHBIX O0053aTeNIbCTBaX, O HAIWYUU TPCMSATCTBUU I TPUMHUPCHHS W
HEKOTOpBIX Jpyrux. K 3asBieHUI0 0 pacTOp:KeHUH Opaka MPUIIArarTcs Hapsay C
KOIKEN 3asBJICHUSI CBUJIETEIBCTBO O 3aKIIOYCHUU Opaka, KOMHH CBUJIETEIHCTB O
POKIEHUN JCTEeH; KBHTAHIMSA OO0 yIUIaTe TOCIOIUIMHBI M HEKOTOPBIC IPYTHe
JIOKYMEHTBI B 3aBUCHUMOCTH OT KOHKPETHON CUTYAaIIHH.

[To moctynuBIieMy 3asiBJICHUIO B T€UECHUE 5 JHEH MPUHUMAETCS PEIICHUE O
BO30Y>KJIEHHH T'PAXXIAHCKOTO Jejia WiM 00 0TKa3e B NPUHITHH, 00 OCTaBICHUH O€3
JBUKEHUS, O BO3BPATE MCKOBOTO 3asIBJICHMUS.

Cynapsi TIppHUMAaeT HWCKOBOE 3asBIICHHWE K IPOU3BOJCTBY W BO30YKTaeT
IpaXIaHCKOE JICJIO, €CIIM COOJIOJICHBI BCE HEOOXoaumbie TpeOoBaHus: 1)
3asiBJICHUE TMOCTYMHWJIO OT JIMIA, 00JIaaloliero mpaBoM Ha oOpalieHue B Cyn; 2)
coOoicHbl TpeOoBaHusa K (opMe U COACP)KAHUIO 3asiBICHUS, 3) K 3asBICHUIO
MIPUJIOKECHBI BCE HEOOXOJMMBIC ITOKYMEHTHI; 4) COONIoJieHa MOJCYIHOCTh; 5)
yIulayeHa rocyapCTBeHHas MOLUIMHA.

Cnenyer 3ametuth, uto cT. 17 CK P® ycraHoBieH 3amper mig Myxka
BO30Y)X/IaTh JIeJI0 O pacTop>KeHWU Opaka Oe3 coriacusi XeHbl BO BpEMs €€
OEpEMEHHOCTM M B TEYEHHE OJHOr0 roja mocje poxacHus pedeHka. [laHHbIM
3ampeT He SBIACTCS JIUCKPUMHHAIIMOHHBIM, TIOCKOJIBKY OH OCHOBaH Ha
€CTECTBEHHOHN (PU3MOJIOTHYECKON pa3HHULIE, CYIIECTBYIOLIEH MEXAy MYKUHUHON U
)keHmmHou [51, c¢. 28]. OmHako ¢ TOYKM 3pEHHUs] MPUHIMIIA PABEHCTBA IIPaB
CYNPYTOB CJEJ0BAJIO ObI YPaBHATH 00€ CTOPOHBI, YKa3aB, YTO HE MYXK, a «CyIpyr

HE UMEET MpaBa Bo30yx aaTh 1eio...» [48, c. 16].
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OpnHako MOTYT BO3HUKATh Pa3MYHbIE CUTYallHH, SIBJSIOMIAECS CIOPHBIMU C
TOYKM 3PEHUS MOPAJIM U HPABCTBEHHOCTH. Bkitouas nannyro Hopmy B CK PO,
3aKOHOAATENb PYKOBOJCTBOBAJICS CTPEMIICHHEM OIPAJIUTh KEHILIHUHY OT BOJTHEHUN
Y NIEPEKUBAHUM, CBA3AHHBIX C Pa3BOJOM, B IIEPUOJT OEPEMEHHOCTH U B MEPBBIN IO
nocie poxjaeHus pedenka. OTCyTCTBUE KaKUX-TUOO HUCKIIOYEHUN B HOpME JiesiaeT
€€ HeCIpaBelJINBOM B OTHOIIeHUU MyxeH. [Ilnenym BepxoBHoro Cyna B cBoem
MOCTAHOBJICHUH YKa3bIBAET, YTO JAXKE€ B TOM CJIy4yae, KOTrJa MYX HE SBISIETCS
OTIIOM peOeHKa, HO COIJIacHue EHbI Ha BO30YKJIEHUE JeJIa O PACTOPKEHUH Opaka
OTCYTCTBYET, CyAbsi B cooTBeTcTBUM C M. 1 4. 1 cT. 134 I'TIK P® ortka3siBaeT B
NPUHATUU MCKOBOTO 3asBJICHMS, a €CJIM OHO ObUIO MPHUHATO, CyJ Ha OCHOBaHUHU
a63ana Broporo ct. 220 I'TIK P® npekpaiaer mpousBoaACTBO 1o Aery [25, c. 9].
[Ipu 3TOM, «OCHapHBaHUE OTLOBCTBA B CYACOHOM MOPSAJIKE U HAIUYHUE CyIAeOHOTO
pelIeHNUs1, YOBJIETBOPUBILEIO UCK 00 OCHapUBaHUU OTLIOBCTBA MYyXa, HUKAK HE
BIIMSET Ha CYIIECTBOBAHUE OTpaHUYEHUs, 3aKperieHHoro B c¢T. 17 CK P®» [60, c.
30].

BaxxHo Takke 00OpaTuTh BHUMaHHUE Ha TO, UTO YCTAHOBJIEHHBIN B cTaTthe 17
CK P® 3anper TpeOoBaTh 10 MHHUIIMATHBE MYXa PACTOPKEHHsI Opaka BO BpeMs
OEepEeMEHHOCTH JKEHbI U B TE€UEHHUE ro/ia NOocie pOKICHUS peOeHKa MpeArnoiaraer,
YTO B YKa3aHHbIM IEPUOJ B CWIYy 3aKOHA JEHUCTBYET PEXKUM COBMECTHOU
COOCTBEHHOCTH HMYyIIEeCTBa CynpyroB. IIpum 53ToM paznenbHOE€ MNpPOKUBAHUE
CYIPYTOB WM (haKTUYECKOE MPEKpallleHuEe CEMEUHBIX OTHOLIEHUIN 0 yKa3aHHOTO
B 3aKOHE BPEMEHHM HE MOXXET UMETh IOPHUJIMYECKOrO 3HAYEHUS MPHU ONpe/IeTICHUN
MPaBOBBIX MOCIEJACTBUI MpEKpalleHus Opaka, a, CleOBaTENbHO, U MPHU pa3lese
uMylIecTBa cynpyrosn [42].

[IpaBoBOE 3HaUeHHE MMEET BpeMsl IpeKpalleHHe Opaka, B YACTHOCTH, IJIA
paszpeleHust Bompoca o pas3zeliie UMyILecTBa, IPUOOPEeTEeHHOro B repuoj Opaka. B
CBSI3M C ATHM C LEJNbI0 M30€KaHUs BO3MOXKHOTO HApyIICHUS HUMYIIECTBEHHBIX
npaB OJHOTO W3 CynpyroB (OBIBIIMX CYINpYroB) HE PEKOMEHAYyeM YKa3bIBaTh B
MOTHBHPOBOYHOM YacTH pEIIeHUs JaTy (PaKTHUECKOTO MPEKpaIIeHHUs] CeMEWHBIX

oTHolIeHUH. Bmecte ¢ Tem B ciydae, korga o0a cympyra yTBEpXKAAIOT, 4YTO
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(aKkTUYECKH HE CTaJM MPOKMBATH B Opake ¢ KOHKPETHOIO BPEMEHU U IMOCTABSIT
CBOM TOJMUCH B TPOTOKOJE CyAeOHOro 3acefaHusi, MOCIE pPa3bsICHEHUS UM
IOJIO)KEHUM 3aKOHAa BO3MOXKHO OIIpEAENICHUE NaThl (PAKTUUECKOIO MPEeKpaIEeHUs
Opaka. Hago nosiarath, 4TO B TAKOM CUTYyallMy BaKHO BBIACHUTH MHEHHE KayKIOTO
CyIpyra O IOHHMAaHHHM COBMECTHOM >XKM3HHU, CEMEHHBIX OTHOLIEHUH, COBMECTHOTO
npokuBaHus. HelHe nelicTByrolee 3aKOHOJATENBCTBO MTO3BOJISAET 3aKIIOUYNTD, YTO
COBMECTHAsl >KM3Hb CYIPYrOB €CTh OCYIIECTBJICHHE IPaB M HCIIOJIHEHUE HMH
o0si3aHHOCTEH, npenycMoTpeHHbIX CK P®. CoBMecTHasi KU3Hb €CThb pEILIEHUE
HanboJee BaKHBIX BOIPOCOB CEMEHHOM >KU3HH MO0 B3aUMHOMY COTJIALIEHUIO. DTO
OIMH W3 MPOYHBIX KpuTepueB coBMecTHOM *kn3HU. Craths 31 CK PO nagenser
CYIIpyrOB NPaBOM Ha pa3leibHOE NPOXKUBAHHE. B CBA3M C ITUM COBMECTHAs
KU3Hb HE BCErJa MOMKET ObITh MOATBEP)KJIEHA COBMECTHBIM IPOXKHUBAHUEM B
OJTHOM MOMelleHnU. Beenue oTHOro ceMeMHoro ObITa W/ X0341iCTBa TAKKE HE
BCET/a XapaKTEPU3yET COBMECTHYIO KH3Hb.

Hcxons u3 TOro 4Tto Mexay moJIoKeHusiMu cT. cT. 1, 22 - 23, 31 CK P®
UMEIOTCS MPOTUBOPEUHs, Kacaroluecs OOCTOATENbCTB, CBUICTEIBCTBYIOIIMX O
HEBO3MOXHOCTH JAJbHEHIIEH COBMECTHOM JKWU3HM MW COXPAHEHUS CEMBH,
pPEKOMEHIlyeM B OOOCHOBaHHE JTaHHOTO (pakTa HE CChUIATHCS HAa COBMECTHOE HE
IpOXUBaHUE CYNPYTOB, €CIM OHM NPHU 3aKIIOUYEHWH Opaka WIM BIIOCIEICTBUU
COTJIACOBAJIN PA3JIEIIbHOE MTPOKUBAHHUE.

BezbeiBaer TpyaHoctu npumeHenue ct. 24 CK P®. Pa3pemenue Bomnpoca o
TOM, C KEM U3 CYNPYroB-pOJAUTENEH MOCie pacTopKeHusl Opaka OyAyT NpOXKUBATh
COBMECTHO JETH, IPU HAJIMYMHU CIIOPA OTHECEHO K MOJACYAHOCTH PAalOHHOIO CyAa.
Ecnu ciop oTcyTCTBYET, CTOPOHBI AOJKHBI COCTaBUTh KPaTKOE COTJIalleHue 100
pacnucaTbCs B TPOTOKOJE O TOM, C KeM OyIyT MpOXXHUBAaTh NETU TOCIHE
pacTopeHus Opaka.

VYkazanue B cr. 24 CK P® Ha MHMIIMATUBY CyJa IO Pa3pelEHUIO0 TaHHOIO
BOIpoca He cornacyercs co cT. cT. 1, 7, § CK PO u ct. c1. 3 -4, 6, 12 I'TIK PO.

Hano nosarate, 4To B HallleM Cily4ae MUPOBOM Cynbs, npumeHss cT. 24 CK

Pq), OIrpaHHUYMBACTCA JIMIIb TEM, 4YTO CaMHU POJUTCIU-CYIIPYTIH AOCTUITIH
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COTJIAIICHHSI O TOM, C KeM M3 HUX OyIyT MpoXuBaTh AeTH. Kak yka3zaHo BHIIIIE, 3TO
BO3MOYKHO ITyTEM COCTABJICHHSI MHCHbMEHHOTO MOKyMEHTa JIMOO MPOCTaBICHUS
MOJANKCEN B MPOTOKOJIE CyIe0HOTO 3ace/laHusl MO/ IaHHOMW 3aMHChIO.

[Ipy Hanuuuu crnopa U TPEABSIBICHUS COOTBETCTBYIOIIETO TpeOOBaHUSs
MHPOBOM Cylibsi B cOOTBETCTBHM ¢ 4. 3 cT. 23 I'TIK P® nepemaer neno Ha
PAaCCMOTPEHHE B PAMOHHBIN CY/I.

Ucxons w3 mpaBuil, U3JI0KEHHBIX B CT. ¢T. 16 - 23 CK PO, crt. ct. 12, 173
['TIK P®, mupoBoe coriamieHue 1mo ey O pacTOpKeHUH Opaka He MOXKET OBITh
YTBEPXKIECHO CYAOM, BO3MOXEH JHIIbL OTKa3 OT HCKa U MpeKpalieHue
MPOU3BOJICTBA 11O JICITY.

Bo3HukaioT TpymHOCTH y CyAOB TMpu oOpamieHud B CyJ CYIpyra,
MPU3HAHHOTO HEJEECIOCOOHBIM, KOTJa APYroll Cympyr, SBISSCh OIEKYHOM,
OTKa3bIBA€TCS OT OOpAIICHUs B CY]l C 3asIBJICHHUEM O PACTOPKEHUU OpakKa BOMPEKH
BOJIE HeneecriocoOHoro cymnpyra. Hamo monaraTh, 4TO B Takoil CUTyallud B CYJ
BIIpaBe OOpaTUTHCS OpraH OINEKM U TMOMNEYUTENhCTBA JUOO JaHHBIA OpraH
OTCTpaHSET OIEKYHa-Cynpyra OT HWCIOJHEHHUS OMNEKYHCKMX OOf3aHHOCTEH U
Ha3HAYaeT APYroe JUI0 B KAYECTBE OMEKyHA WUJIM OMNpPEIEseT HeIeeCIIOCOOHOMY
CyNpyry NpeacTaBUTENS ISl y4acTHs B CYJE.

He crnemyer paccmarpuBaTh paspemiaTh CHOp O pacTOpKeHUU Opaka 0e3
y4acTusl CYIpYyroB, OTrPAaHUYMBASACH MNPUCYTCTBUEM IMpEJICTAaBUTEIECH, TaKk Kak
CEMEHHBIE OTHOIICHUS CYry0O JIMYHbIE, MH(OpMAIMs O HUX HE BCErJa MOXKET
OBITh TPEAOCTABJICHA MPEICTABUTEISIM, M CyJ B TaKUX CiIy4dasxXx HE CMOXET
HCIIOJTHUTH TPEOOBaHUSI CEMEMHOT0 3aKOHOIaTeNnbCTBa (CT. CT. 21 - 24 CK PD).

OO6cTosTEeNnbCTBAMH, UMEIOIIUMHU 3HAYEHUE IS JIeJia O pacTOPKEHUH Opaka,
SBJISTIOTCSI:

1) maTa u MeCTO perucTpaiuu Opaka;

2) Hanmu4ue OOIIMX HeCOBEPIICHHOJIETHUX JIETEH;

3) npu OTCYTCTBUU OOLIUX JETeil, HEeCOorjacue, B TOM YHUCIE YKIOHEHUE
OJIHOTO U3 HUX Ha pactopkenue Opaka B O3AIC;

4) ocHOBaHUs JJIsl pACTOPKEHUS OpaKa;
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5) BO3BMOXHOCTb IPUMHUPEHUS;

6) BOBMOXHOCTbh COXPAHEHHSI CEMbH;

7) anuMEHTHBIE 0053aTeNBCTBA 10 OTHOIICHUIO K pEOCHKY U IPYT APYTY;

8) mpoKMBaHHE OONIMX HECOBEPUIEHHOJIETHUX JAETEH MOCIE PACTOPKEHHS
Opaka ¢ OJJHUM U3 POJIUTEIEH-CYNPYTOB JM00 C KaXKIbIM U3 HUX;

9) uHbIe, B 3aBUCUMOCTU OT CIIOPHOM CUTYallUU.

JlokazarenbCcTBa MO JAHHOW KaTErOpUM JeJl, KaKk MpPaBHIO, COCTOSAT U3
O0O0BSCHEHUS CTOPOH U MUCbMEHHBIX JOKYMEHTOB.

Hecmotps Ha To utO c1. 22 CK P® He pomyckaer BO3MOKHOCTHA OTKa3a B
UCKE O PacTOpXKEHUU Opaka, Cylbs JODKEH NPUHUMATh MEPBI ISl COXpPaHEHUs
CEMbH, UTO OyAET OTBEYaTh NPUHLUITY YKPEILJICHUSI CEMbH, YCTAHOBJIEHHOMY CT. 1
CK P®. CK PO noka ycraHaBiIuBaeT ABa NpuHIMNA: ykpemieHue cembt (cT. 1 CK
P®) u cBo6oaa Opaunoro coro3a (1i1. 3 - 4 CK P®). Oba 3Tu npuHIMIa HE MOTYT
CYLUIECTBOBaTb U  JEMCTBOBATh OECKOH(JIUKTHO. Y CylIbU OTCYTCTBYET
BO3MOXHOCTh BbIOOpa. P® noimkHa ompenenuThes, 1 KaK MOXKHO OIEepaTHBHEE,
4yTto BaxkHee g P®: cembs wiu cBoOoma OpayHoro coro3a. s Onaromomyyus
YeJ0BeKa, 00IIecTBa U CYIIECTBOBAaHUS FOCY/apCTBa B LIEJIOM HAXOJUM CEMBIO
BbICOYaiiIIEeH 1IeHHOCThIO [8, ¢. 160].

CrnenyeT cylIeCTBEHHO OIpaHUYMTh OCHOBAHUS AJIs pacTopxeHus Opaka. B
HacTosiliee BpeMs JII0O0OW KOH(QIUKT - MpUYMHA JUIsl pacTopKeHus Opaka.
Cynpyru, Kak MNOpaBWIO, HMEKT HECOBEPLICHHOJNETHUX JETed M  JOJIKHBI
1n03a00TUTHCS 00 UX Onaronoyiydnu. JTO BaKHEHWIIMH BONPOC, CTOSUIMI Tepen
HaMH.

Poccuiickas cembsi, ocHOBaHHasi Ha Opake, Mepexkusia HeMaJlo UCTBITAaHUM:
MOJIOBOM KOMMYHHU3M, TEOpHUsl CTakaHa BOAbl U T.., IPHUHITHE HEKOTOPHIMHU
ryoepHUsIMU TTocTaHOBJICHN «O0 OTMEHE YaCTHOTO BIIQJICHUS KEHITUHAMI [9, C.
23]. B Hame Bpemsi pacTeT YMCIIO BHEOpadHbIX ((paKTHUECKUX) OTHOIICHUi. B
locypapcrBennyro Jlymy P® BHeceH 3aKOHONPOEKT, NPUPABHUBAIOIIUN

HE3aperUCTPUPOBAHHBIE OpaKu K OPUITHATBHBIM.
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QOuKIMeN SIBISIOTCS TOJO0KEHUS 00 YCTAaHOBIICGHWU CYJAOM BO3MOXKHOCTH
WA HEBO3MOXHOCTH JNAIBHEUIIEN COBMECTHOM >XU3HU WU COXPAHEHUS CEMBH,
MOCKOJIbKY, €CJIM HCTEll HacTauBaeT Ha PACTOPKEHMHM Opaka, a MPUMHUPEHHUE HE
COCTOSUIOCH, Cy[ pacTopraeT opak (ct. 22 CK P®D).

PaccMmoTpeHHbIe B TpeThel riiaBe BBIMTYCKHOW KBAJIM(DPUKAIMOHHOW paOOThI
BOIIPOCHI pACTOPKEHUSI Opaka, MO3BOJISIOT CAENATh CIEAYIONINE BBIBOIbI.

1. CemeitHble TPaBOOTHOIICHUSI MEXKJY CyHIpyraMu MpH UX >KU3HU MOTYT
ObITh TpEKpalleHbl B Cclydyae pa3Bojla WM BCJEACTBUE TMpU3HAHUS Opaka
HeZeHCTBUTERbHBIM. [lom mpekpameHneM Opaka TOHUMAETCS MPEKpaIieHue
MPABOOTHOIICHUH, BO3HUKAIOIIMX MEXIY Cynpyramu u3 (axkta HOpHANYECKOTO
odopmIiIeHHS Opaka.

2. ITpekpamenue Opaka B opranax 3AI'C BkiroyaeT B ceOst Ba eMeHTa: 1)
COTJIAllIEHHE CYIIPYTOB O MpeKpalieHnu Opaka, KOTOPOE camo 1o ce0e He SABIISIETCS
CHEJIKOM, U 2) TOCYIapCTBEHHAsI PETUCTPAIUS 3TOTO COTJIAIICHHUS.

C uckoM o pacTtopkeHUM Opaka BIIpaBe OOpPaTUTBHCS OJUH W3 CYIPYIOB;
ONEKYH Cympyra, NPU3HAHHOTO HEIEeCOCOOHbIM; TOIMEYUTENb CYIpyra,
MPU3HAHHOTO HEJIEECIOCOOHBIM, KOTJIa B CBSA3HU C BBI3JJOPOBICHHEM OH MPU3HAECTCS
OTPaHUYEHHO  JICECTIOCOOHBIM;  TPEJICTABUTENIb  CyNpyra TpU  HaJTUYUH
COOTBETCTBYIOIIMX MOJIHOMOYHMI; OpraH OMEKU U MOMEUYUTENbCTBA; IPOKYpPOP, IPU
HEBO3MOXHOCTH 00paTUTHCS B CyJ caMoMy cynpyry. He cieayer paccMmaTpuBaTh
paspeniaTh CIop O pacTOpKeHHH Opaka 0e3 y4yacTusi CyImpyroB, OTPaHHUYHUBASICh
MPUCYTCTBUEM IPEJCTABUTENCH, TaK KaK CeMEHHbIE OTHOIIECHUS CyTy0O JUYHBIC,
nHpopMaIMsl 0 HUX HE BCErJla MOXET OBITh MPEIOCTaBJICHA MPEACTABUTENSAM, U
Cyl B TaKuUX CIy4asXx HE CMOXET WCIOJHUTh, TPeOOBaHUS CEMEHHOTO

3aKOHOAATCIbCTBA.
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3AKJIIOYEHUE

[IpoBeneHHBIE B paMKax HACTOSIIEH BBITYCKHOM KBadu(UKAIIMOHHON
paboThI aHAJIU3 MO3BOJIAET CAEIATh CIECIYIOIIUE BBIBOIBI.

[Io pe3ynbTaTaM NPOBEAEHHOIO HCTOPUKO-IIPABOBOTO AaHAIM3a Pa3BUTHUS
Opaka B pPOCCHUWCKOM IIpaBe, OBbUIO OTMEYEHO, 4YTO TMEepBOHAYaIBHO Opak
perynupoBalcs npasuiaaMu oObryasi. C BBeJeHUE XpUCTHAHCTBA HA Pycu OpauHbii
mpoliecc  mpuodpen  ompeneneHHyro  (Gopmy, OOYyCIOBIEHHYIO  HOpMamu
nepkoBHoro npasa. M mmmps B XVIII — Havane XX B. IPOUCXOIUT YCHIIEHHE POJIN
CBETCKOTO 3aKOHOJATEIbCTBA HA CEMEUHBIC MPABOOTHOLIECHHS C  LEJBIO
yCTpaHEeHHs] TTPOOEIOB B CYIIECTBYIOIIEM KaHOHHWYECKOM MpaBe. HecoMHEHHBIM
JOCTHXKEHUEM SIBJISIIOCH HAUIMYKME B HOPMAaxX KAHOHUYECKOIrO ITpaBa OCHOBAHUM JIJIA
npu3HaHug Opaka HeNeUCTBUTENbHbIM. JlaHHBIE OCHOBaHUSA TNPUBHECEHBI U B
nerctBytonuit Cemeiinbiii kojekc P®D, a uMeHHO: OTCyTCTBHE JOOPOBOJILHOTO
corjacusi CTOpPOH, HaJlMYUE JPYroro HEpPacTOPrHyTOro Opaka, HEAOCTHUKEHUE
OJIHUM U3 CYIIPYroB OpavyHOT0 BO3pacTa, OJIM3KOE POJICTBO CYIPYTOB.

PaccmatpuBas mpaBoByrO MNpUPOAY M TMOHATHE Opaka, OBLIO OTMEUEHO
OTCYTCTBHE €ro JIETAJIBHOTO  3aKpEIUIEHUWs B  HOpPMax JCHUCTBYIOLIETO
3aKOHOJIaTENbCTBA.

B cBsa3u ¢ yeMm, mpoBeleHHBIM 0030p Hay4yHBIX OIpejeieHud Opaka,
M03BOJINI CPOPMYIIHPOBATH CIEAYIOLIEE €T0 ONpeIeICHHE:

- Opak - J0TOBOp, 3aKJIIOYEHHBIM MEXAY MYXKYMHOM M SKCHIIMHOW B
MUCHbMEHHON (PopMe M TMOIeKAIINN TOCYJapCTBEHHOM PErucTpaldu B OpraHax
3allUCH aKTOB TPaXAAHCKOTO COCTOSIHUS, C LIEJIbIO YCTAHOBJIEHUSI COCTOSTHUS
CYNpPYXeCTBa, KOTOPOE COMPOBOXKAAETCSA CO3JAHUEM CEMBU U B KOTOPOM CTOPOHBI
MPUXOJAT K COTJIACHIO JIUIIb OTHOCUTEIIBHO OJHOTO CYIIECTBEHHOI'O YCIIOBUS —
HAMEPEHHUS CTAaTh CYNPYramMH, IPYTHE CEMEUHO-TIPABOBBIE COTJIALICHUS MEXIY
MYKEM M KeHOU (OpadHbIi JTOTOBOP, COTJIAIICHUE O TOPSIAKE BOCIIUTAHUS JACTEH U

corjanieHue 00 yraTe alIiMEHTOB) JIEXKaT 3a MpejenamMu Opaka-10roBopa.
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[IpencraBusiercs, yto B HOpMmax aeictBytomiero CK P® neobxoanmo
3aKpEIuUTh JIETaTbHOE ONpeesieHue Opaka, Kak Cor03a MY>KUMHBI U )KEHILUHBI, TEM
CaMbIM HCKJIIOUMB BCE CHOPHI OTHOCHUTEIBLHO JIEraJiu3alii OJHOIOIBIX OpakoB B
Poccuiickon ®@enepanum.

OnHUM U3 aKTyaJlbHBIX HANPABJICHUN HAYYHBIX UCCIECJOBAHUN B HACTOSIIEE
BpeMsl BBICTYIAeT MpodiieMa Jeraau3alnud (PaKTUYEeCKOro COXKUTEIhCTBA, T.€.
3aKOHO/ATEJILHOTO MPU3HAHUS TaKOTO COXXHUTENbCTBA OpakoM. [lanHas mpoOiema
MMEET MECTO B CHITy OOJIBIION pacipocTpaHEHHOM 3TOoM (hopMbl OpauyHO-CEMEHHBIX
OTHOIIIEHUH B COBpeMeHHOM obmectBe. [1o Bompocy neranuzanuu HakTHIECKUX
COJKUTEJILCTB UMEETCS OOJBIION CIIEKTP MHEHHUM, KaK B IOPUJIMYECKON HAyKe, TaKk
U B MHBIX 00JIACTSAX 3HAHUM (B YAaCTHOCTH, B COLMOJIOTHH). ABTOp pa3fieiser
NO3ULHMI0 YYEHBIX, [OJAraplliuX, 4YTO MPABOBOE pEryJupOBaHUE OpadyHO-
CEMEMHBIX OTHOUIEHWH JODKHO B 3TOM acCIlEKTe ObITh aJIeKBaTHBIM pealusM
oO1iecTBeHHOH npakTuku. ClenoBaTeNbHO, B LEIAX 3alUThl UMYIIECTBEHHBIX U
MHBIX 3aKOHHBIX MUHTEPECOB, KaK JIMI], COCTOSIIMX B MOJ00HOU (hopMe OpavyHOro
COI03a, TaK U JETEH, POXKIACHHBIX B (JaKTUUECKOM Opake, aBTOp MpeIaracT BBECTH
B CEMEMHOE 3aKOHOAATENbCTBO Poccuiickon dPenepanuy KOMIUIEKC IMPABOBBIX
HOpM, peryiupymomux (akruueckue OpauHble oTHOIIEHUs. [laHHOE MpeasioxeHue
HE pacHpoCTpaHseTCs Ha KBa3MOpayHbIe OTHOILIEHUS JIMI[ OJHOrO IOJa, TaK Kak
JIerajn3alfio Mo00HBIX OTHOUIEHUH aBTOP CUYUTAET HELeIecO00pa3HOM.

IIpaBoBas pernameHTanus B 3akoHozarenbcTBa PD ycinoBus 3aKkiIrOUeHUS
Opaka, a TaKXe OOCTOSTENbCTB, MPEMSITCTBYIOMIMX 3aKIIOUEHUIO Opaka HMEIOT
BBICOKHI ypOBEHb MPOPAOOTAHHOCTH, YTO T03BOJIsIET 3 (DEKTUBHO PETYIUPOBATH
COOTBETCTBYIOIIME IIPAaBOOTHOLIEHUA. B TO ke Bpems, U 34€Ch UMEIT MECTO
OIpeeieHHbIE TPOOJIEMbI, TIPEICTABIIAIOIINE COOO OCHOBAHME ISl NalIbHEUIINX
HAYYHBIX U3bICKaHUI U Cy/1eOHOTO TOJIKOBAHUS.

Tax, mnpexacraBnsieTcss HEOOXOAWMBIM JalbHEWINEE COBEPILICHCTBOBaHHE
MPaBOBBIX HOPM CEMEWHOI0 3aKOHOAATENIbCTBA O MOPAJIKE 3aKII0YeHHs Opaka

HOCJIAX IMOBBIMNICHUA YPOBHA 3allUThl YYaCTHUKOB 6pa‘—IHBIX HpaBOOTHOHICHHﬁ, a

52



Takke CcOmKeHHs (a B OTHEIBHBIX CIOy4yasXx — M yHH(PHUKAUU) C HOpMaMH,
NPU3HAHHBIMU Ha MEXITYHAPOIHOM YPOBHE.

[lenecooOpa3Ho OrpaHUYUTH BO3MOXKHOCThH BHIOOpA JIMIIAMHU, BCTYIAIOIIUMHU
B Opak, MeCT perucrpauud Opaka oOpraHaMy 3allMCHh AakKTOB T'PaXIaHCKOIro
COCTOSIHUSA 110 MECTY JKUTENbCTBA OAHOTO U3 OYIYIIUX CYNPYTOB, 3a UCKIIOYECHUEM
3aKpBITOTO TEPEUHs] OCOOBIX Cly4aeB. OTO TO3BOJMUT YCHUJIUTh KOHTPOJb
HEJIOIYCTUMOCTH BCTYIUIEHHS B Opak NpU HAJU4YMH YCTAHOBJIICHHBIX B 3aKOHE
MPETSATCTBUM.

Kpome Toro, HeoOXoAMMO MNPeayCMOTPETh 00S3aTE€IBbHOCTh HPHCYTCTBHS
CBUJETENEN Mpu mnpoueaype OpakoCOUeTaHHs, 3a HCKIIOYEHHEM CIIELHAIBHO
OTOBOPEHHBIX CIIy4aeB HEBO3MOKHOCTH UX MPUCYTCTBUS.

HccnenoBanue pactop:keHus Opaka, MO3BOJIHMIIO CAENaTh BBIBOJA O TOM, YTO
CEeMEIHbIE TPABOOTHOIICHUS MEXAY CYNpyramMud IpU HUX JKU3HU MOTYT OBITh
OpeKpalieHbl B ClIy4ae pas3BoJla WM  BCJIEACTBHE TpU3HAHUA  Opaka
HEJICICTBUTEIIbHBIM.

OcHoBanus npekpaiienust 6paka nepeuuciensl B cT. 16 CK P®, kotopsie B
CBOEH  COBOKYHNHOCTH TMpPEACTABISIIOT COOOW  IOpuUAMYEcKHE  (aKThl, C
HACTYIUICHHEM KOTOPBIX JIMYHBIE HEUMYIIECTBEHHbIE W HMMYLIECTBEHHBIE
OTHOILIEHUS, BO3HUKIIME W3 3aKIIOUYEHHOTo Opaka MHpeKpalaroTcs Ha Oyayiiee
BpeMs. K TakuM OCHOBAaHMSIM 3aKOH OTHOCUT: CMEPTh OJHOTO M3 CYNpPYIOB;
0OBSIBIICHHE OJTHOTO U3 CYIIPYTOB YMEPIIUM; paCTOpKEHUE Opaka.

B umenoMm, mnoa mpekpauieHueM Opaka TMOHHMMAeTCsl IpeKpallieHHue
MPaBOOTHOIIEHUH, BO3HUKAIOUIMX MEXIY CYNpyramu M3 (pakta HOpHIAYECKOrO
odopmieHus Opaka.

[Ipekpamenue 6paka B opranax 3AI'C BkirouaeT B ceOs J1Ba rnemeHTa: 1)
COIJIallIEHHE CYNPYTrOB O MpeKpalleHn Opaka, KOTOpOE caMmo Mo ceOe He SBISETCs
CHEJIKOM, U 2) rOCyIapCTBEHHAsl PErUCTPAIUsl 3TOTO COTJIAIICHHUS.

HecMoTpsi Ha Hanmuyue HECOBEPILIEHHOJETHUX JeTel, Opak MOXKET ObITh

pactoprayt otnenom 3AI'C B ciydae, ecnu Apyrod Cynpyr mpu3HaH O0€3BECTHO
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OTCYTCTBYIOILIUM; HEIEECHOCOOHBIM; OCYXKICH 3a COBEpIICHHE MPECTYIJICHUS K
JIMIICHUIO CBOOOIBI HA CPOK CBHIIIIE 3 JIET.

OTcyTcTBUE corjacHs Ha PAacTOpKEHUE Opaka sIBISIETCS OCHOBAaHHMEM IS
NPUMEHEHHUsI CyIeOHOTO TMOpsiIKa HE3aBUCUMO OT HalW4us JUOO OTCYTCTBHS
OOIIMX HECOBEPIICHHOJIIETHUX JETEH.

C uckoMm o pactopkeHuu Opaka BIpaBe OOpaTUTHCS OAUH U3 CYIIPYIOB;
OMEKYyH Cymnpyra, TMPU3HAHHOTO HEIEEeCNOCOOHBIM; TMOMEYUTENh CYNpyra,
IPU3HAHHOTO HEJEECTIOCOOHBIM, KOI/Ia B CBSI3U C BBI3JJOPOBIIEHUEM OH NPU3HAETCS
OTPaHUYEHHO  JIEECIIOCOOHBIM;  NPEACTABUTENIb  CYyNpyra HOpU  HaJU4YHUH
COOTBETCTBYIOIIMX MOJHOMOYHMI; OPraH OIEKU U MOIEYHUTENBCTBA; IPOKYPOP, IPH
HEBO3MOKHOCTH 0OpaTUTHCS B CyJl CAMOMY CYHPYTY.

Ha npaktuke BbI3bIBacT TpyaHocTH mnpumeHenne cr. 24 CK PO.
Paspenienue Bompoca 0 TOM, € KEM U3 CYNPYIOB-POJUTENIEU IOCIIE PACTOPKEHUS
Opaka OyqyT HpOXHUBaTh COBMECTHO JE€TH, MPU HAIMYMMU CIIOpa OTHECEHO K
MOACY/THOCTH PAMOHHOTO cynaa. Eciu crmop OTCYTCTBYET, CTOPOHBI JOJKHBI
COCTaBUTh KPATKOE COIVIALIEHHE JIMOO pachucaTrbcs B MPOTOKOJE O TOM, C KEM
OyIyT MPOXKUBATh JIETU TOCJE pacTop:keHus: Opaka. Ykazanue B cT. 24 CK P® na
VMHULMATUBY CyZa 10 Pa3peli€HUIO JAHHOIO BOIIPOCA HE COTJIacyeTcs co CT. CT. 1,
7,8 CKPDwucr.cr.3-4,6, 12 I'TIK PO.

Hano monarare, uro wmwupoBor cyzaes, npumenss cr. 24 CK PO,
OTPaHUYMBACTCS JIUIIb TEM, UTO CAMH POAUTEIN-CYIIPYTH JOCTUIIIA COTJIALIEHUS O
TOM, C K€M M3 HUX OyAyT MNpPOXHUBATh JAETU. JTO BO3MOXKHO MyTEM COCTABIEHUS
MMCbMEHHOIO JOKYMEHTa MO0 MPOCTABJICHUS MOJANUCEN B MPOTOKOJIE CyAe0HOTO
3acelaHus 10 JaHHOM 3alHChIO.

Bo3HUKalOT TpyAHOCTH y CyAOB Mpu oOOpamieHud B CyJ CYIpyra,
IPU3HAHHOTO HEJEECHOCOOHBIM, KOTJa JpYrol CyHpyr, SBJSISICH OINEKYyHOM,
OTKa3bIBaeTCA OT OOpalleHHs B CyJ C 3asBICHUEM O pACTOPKEHUU Opaka BONPEKU
BOJIE HeneecrocoOHoro cynpyra. Hamo monaraTth, 4To B Takoil CUTyallUd B CYA
BIIpaB€ OOpATUTHCSI OpraH ONEKHM W TONEYUTEIbCTBA MO0 JaHHBIA OpraH

OTCTPAHSET OINEKyHa-Cynpyra OT HCIOJIHEHUS OINEKYHCKUX OOsS3aHHOCTEeH U
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Ha3Ha4yaeT JPyroe JHIO B Ka4eCTBE ONEKyHA WM OMPEICNIICT HEAeeCIOCOOHOMY
CyNpyry NpeAcTaBUTENs ISl y4acTHs B CYJIE.

He crnemyer paccmarpuBaTh paspemiaTh CHOp O pacTopeHuu Opaka 0e3
y4acTusi CyIpyroB, OTPAaHUYMBASACH MPUCYTCTBUEM IMPEIACTABUTENCH, TaK Kak
CEeMEHHbIE OTHOIIECHUS CYry0o JHM4YHbIE, UHQOpMAIlMd O HUX HE BCErjJa MOXKET
ObITh TPEJOCTABICHA MPEICTABUTENSIM, U CYJ B TaKUX CIy4dasx HE CMOXKET
WCITOJTHUTH TPEOOBAHMS CEMEHHOTO 3aKOoHOAaTeNbCTBa (CT. CT. 21 - 24 CK PD).

Takum o00pa3oMm, Bce pacCMOTPEHHbIE B  HACTOSIIEH  BBIMYCKHOU
KBAJIM(DUKAIIMOHHON paboTe MOT0KEHHS e1lle Pa3 I0Ka3bIBAIOT MPABOBYIO MPUPOIY
Opaka Kak JOroBOpa, KOTOPBIM MOXKET OBbITh 3aKJIIOYEH M0 B3aUMHOMY COTJIACHUIO
MYKYMHBl M JKCHIIMHBI, & TaKKE PACTOPTHYT, KaK IO B3aMMHOMY COTJIACHIO
CypyroB, TaKk W B CYJE€OHOM IMOpPSJIKE B OINPEICICHHBIX 3aKOHOM ClIydasx.
Crneundukoit AaHHOTO JOrOBOpa SBIAETCA MPEAMET, CYOBEKTHBIH COCTaB U
comepkanre. Bce 3TO CBUIETENBCTBYET O TOM, YTO CEMEWHOE MPaBO SIBIAECTCS

MoAO0TPACIIbIO I'PAXKIAHCKOTO IIpaBa.
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