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BBenenue

CeMbs sIBIISIETCS BaXKHEHIIIMM MHCTUTYTOM CEMENHOTO mpaBa Kak B Poccun,
Tak U 3a pyoexxoM. OCHOBHBIE MOJAXOAbl K PEryJIMpPOBAHUIO OpauyHO-CEMEMHBIX
OTHOILIEHUM pPA3IUYaroTCs, B 3aBUCUMOCTH OT KOHKPETHOW NPABOBOM CEMbU M
roCyAapcTBa, €ro HalUWMOHAJIBHONW IIPABOBOW CHUCTEMBI, OJHAKO IOAABIISIOLICE
OOJIBIIMHCTBO COBPEMEHHBIX TOCYJAapCTB pPaccMaTpUBAlOT CEMbIO, KaK OCHOBY
YEJIOBEYECKOro OOMIECTBA W LMBWIM3AUUU. SIBISISICE OJHMM M3 OCHOBHBIX
COLIMAJbHBIX WHCTUTYTOB, CEMbsSl HWIPaeT BaXHYIO pOJb B 00eCIeYEeHUH
CTaOMJIBHOIO, IOCTYNATEIBLHOIO Pa3BUTHs OOIIECTBA U FOCYAAPCTBA.

AKTyaJIbHOCTh T€MbI HcciieoBaHMsl. MHCTUTYT Opaka, €ro 3aKilO4eHUs U
PacCTOpXKEHUS TPAJULIUOHHO WMIpaeT 3HAYUMYIO pOJib JJi JH000ro oOuiecTBa u
rocyzapcrna, Jr000i NMpaBOBOM CUCTEMBbI. B COBpEMEHHBIX YCIOBHUSIX HUHCTUTYT
CEMBU CTAJIKHUBAETCS C CEPhE3HBIMU YTPO3aMH U BBI30BAMH — HAIIpUMED, HA 3araje
TPaJMLIMOHHAS CEMbS PETYJSIPHO CTAHOBUTCS OOBEKTOM HAMaJI0K U MOCITaTeIbCTB
CO CTOPOHBI BECBbMa BIIMATENBHBIX, HO MapruHaJIbHBIX 31eMEHTOB. CoxpaHeHune
TPAJULIMOHHON CEMBbU, MOPAJIbHO-HPABCTBEHHBIX YCTOEB B HOBBIX YCIIOBUSX —
OJlHa U3 OCHOBHBIX 3a/1a4 coBpeMeHHOoro Poccuiickoro rocynapcrsa U 0OIIECTBa,
BOIIPOC UX COXPAHEHUs U BO3POKICHMUS.

CeMbs M Opak — BechbMa CJOXKHbIE, MHOTOIpaHHbIE KaTeropuu. Bompocsl
3aKJIIOUEHUSI U PACTOP)KEHUs Opaka MMEIT Ba)XKHOE 3HAUEHUE AT MOPAIBHO-
HPABCTBEHHOI'O, JYXOBHOTO M KYyJIbTYPHOIO, JAeMOIrpaduyeckoro, COLMAIbHO-
HKOHOMHYECKOTO M TMOJUTUYECKOTO Pa3BUTHUs oOIIecTBa. Pan HOpM cemeiHOoro
paBa U CEMENHBIX MPaBOOTHOUIEHU TpeOylOT ymopsiiodeHus: (B YaCTHOCTH, B
acreKTe YCTAaHOBJIEHHMS MHUHUMAJbHO JOIMyCTHUMOIO OpayHOro BO3pacTa Ha Bcei
Tepputopur Poccun, OTKPBITOrO MEpeyYHsT OCOOBIX OOCTOSTENBCTB, CIYKAIIUX
OCHOBaHUEM 3aKJIIOYEHHs] Opaka O JOCTHKEHUS ONpeAenEéHHOro QenepalbHbIM

3aKOHOM BO3pacTa).



OOBEKT wucclieoBaHUs — OOINECTBEHHBIE OTHOIICHWS B cdepe Opaka u
pa3Bozaa B Poccun u 3a py6exom.

[IpeameT uccrnenoBaHusi — MPABOBOE peryjMpoBaHue Opaka W pa3Boja B
POCCHIICKOM U 3apy0€KHOM 3aKOHO/IATENLCTBE: CPABHUTEILHO-TIPABOBOM aHAJIN3.

Crenenb Hay4HOU pa3pabOTaHHOCTH TeMbl uccienoBanus. MHcTuTyT Opaka
U pa3Bojla B POCCHUMCKOM M 3apyOeKHOM TIpaB€ JOCTAaTOYHO OCBEUIEH B
OTEUYECTBEHHOW Hay4yHOU nuTeparype. [IpoOiiembl 3akilOUeHUSI U PACTOPKEHUS
Opaka wusyuyanu jgopeBofitoruoHHbie ropuctel K.II. IloGemonocue u [1.O.
[lepmeneBny, coBerckuil uccnengosarenb H.B. OpioBa, napyrue aBTOpSI,
coBpeMmeHHbIe poccuiickue yuénbie M.B. ABxanees, 1.0. bepas, E.JI. boitueHko
N.B. NlementseBa, O.FO. KocoBa, K.H. Canpsixkun, B.W. IlanoBanoBa u psn
JIPYTUX aBTOPOB.

Lenpro uccneoBaHus SIBJISETCS CPABHUTEIBHO-IIPABOBOM aHAJIN3 UHCTUTYTA
Opaka u pa3Bojia B POCCHICKOM U 3apyOeKHOM 3aKOHO/IAaTeNhCTBE. B CBA3M ¢ 3TOM
LEJIbI0 HAMHU MTOCTAaBJICHBI U 3a/1a4U UCCIIEI0BAHUS:

- pacKpbITh TOHSATHE Opaka M TPABOBYIO NPUPOAY OpavyHO-CEMEHWHBIX
OTHOIIICHUI;

- paccMOTpeTh MPOLIECC HBOJIOIUU HMHCTUTYTa Opaka B OTEYECTBEHHOM
3aKOHOAATEIbCTRE;

- U3YyYUTh OCOOCHHOCTH MPABOBOTO PETyJIMPOBaHUsI Opaka Ha COBPEMEHHOM
JTaIe;

- U3YYUTh TEOPETUKO-TIPABOBHIC ACTIEKThl HHCTUTYTa pacTOpKeHUs Opaka;

- paccMOTpeTh COCco0bI pacTopkeHus Opaka B Poccuiickoit denepaiuu;

- HCCIIEZI0BaTh IOPUANYECKHE MOCTIEACTBUS PACTOPKEHUS Opaka;

- PacKpbITh OOIIME TIOJIOKEHUSI O 3aKIIOUEHHM M PACTOpP)KEHHHM Opaka B
3apyOEKHBIX CTpaHax;

- M3YYUTh HEKOTOPbIE OCOOCHHOCTU 3aKITIOYCHUS M PACTOpKEHUS Opaka B
€BPOIEUCKUX CTPaHaX;

- OTpeNeanuTh OCOOCHHOCTH M TIOCIICJCTBUS 3aKITIOYCHHUS W PACTOPIKCHUS

Opaka B CTpaHax PEIMTHO3HOM MPaBOBON CEMbH;
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- PacKpbITh TOJIOKEHHUSI O 3aKIIOYEHHUH U PACTOPKEHUH Opaka rpakiaH
Poccnn ¢ nHOCTpanHbIMM rpakaaHaMu B npeaenax Poccuiickon denepannu u 3a
pyoexom.

TeopeTuko-MeTo10J0THYECKAE OCHOBBI MCCIEAOBAHMS. TeOopeTHYecKHe
OCHOBBI HCCJIEIOBAHUS MpPEJCTaBICHbl MOHOTpadUsAMU U y4€OHBIMU MTOCOOMSIMU
N.B. HementreBoit, O.}O. Kocopoii, K.I1. I[To6enonocniesa, H.B. Opnogoii, E.H.
Psa6ununoit, I'.®. Hlepmenesuya, [1.A. fkymeBa, Apyrux y4€HbBIX, HAYYHBIMU
cratbsiMu  W.B. AsxaneeBa, O.A. AmnzapeeBoi, M.B. ®umumononoii, C.C.
Yekynaensa, B.1. [ITanoBanosou, psga  ApyrMX — HCCIIEIOBAaTElIeH,
nucceptaunoHHbiMU uccnenoBannsMu A.C. Hazaposoii, E.B. Po3zanosoi.

Merononoruss HCCIEIOBaHUS OCHOBAHA HA IPUMEHEHHHM IPHUHIIUIIOB
OOBEKTHUBHOCTH, = HAYYHOCTH M  CHUCTEMHOCTH,  HWH(OPMAIMOHHOM  H
OUBWIM3ALMOHHOM  Toaxojnax. B jguminomMHON — paboTe  NPUMEHSIIOTCS
OOIIEHAYYHbI JUAIEKTHUUECKUH, (POpPMaTbHO-IOPUINYECKUM, CpaBHUTEIbHBIN,
UCTOPUYECKHUI METO/IbI, METObI aHAJIN3a U CUHTE3A.

HopmaTuBHBIE OCHOBBI HCCIEHOBaHUSA COCTAaBJSIOT  MEXAYHApOJHO-
IIPABOBBIE AKTHI, HOPMAaTUBHO-NPaBOBBIE akTbl Poccuiickon denepauyu u
3apyOEKHBIX TOCYIapPCTB.

[IpakTHueckass 3HAYUMOCTb HCCIEAOBaHUSA. Pe3ynbTarel  BBITYCKHOU
KBAIM(PUKALMOHHON pabOThl MOTYT OBITb HCIOJb30BaHbl MPH TOATOTOBKE
aHaAJIOTUYHBIX padoT, a TAK)Ke B IPABOTBOPUYECKOM J1€ATEIHHOCTH.

CtpykTypa BBIITYCKHOM KBaJM(PUKAUMOHHOW padboThl. Pabora cocTtout u3
BBEJICHUSI, TPEX TJIaB, COCTOSLIMX U3 AECATH maparpadoB, a TakKe 3aKIOYEHUs,

CIIMCKA UCIIOJIb30BAHHBIX HCTOYHUKOB U JIMTCPATYPHI.



I'maBa 1 O01mas npaBoBasi XapaKTePUCTHKA HHCTUTYTA Opaka

1.1 IlonsiTue Opaka ¥ NMpaBoBas NPUPoAA OpPavYHO-CeMeHbIX

OTHOILIICHUM
B coBpeMeHHOM 1opuIMUYecKor nuTepaType Opak OmpeacisieTcss KaK CeMEHHBIH
COI03 MY>KYMHBI U KEHIIUHBL. B OCHOBY Opak MOJIOXKEHbI MIPUHIIMIBI CBOOOABI U
paBHOIpaBUs, Cynpyrda o001aAaloT pPaBHBIMU IpaBaMU W OOS3aHHOCTSIMU IO
OTHOILLIEHHWIO Jpyr K Apyry, aAetsaM u npod. DenepanbHas KoncTtutynusa wu
Cewmeitnbrii Koneke (CK) PO He 3akperuisiioT TepMHHOB «ceMbs» U «Opax» [40, C.
151-152]. Do sBICHHE HE TOJHLKO MPABOBOE, HO M COIMAIHOE, W PETYJIHPYETCS
HE TOJBKO HOpPMaMM TIpaBa, HO M OOIIECTBEHHOW MOpPAJIbIO, a TaKkKe
PEIUTHO3HBIMU M UHBIMU TIOCcTyJlaTaMu. COBpeMeHHasi CEMbsI OTAEJIeHa OT LIEPKBU
U B 3HAUUTEIHHON Mepe OT roCy/1IapcTBa, HO HE OT/EJIEHa OT O0IIeCTBa.

OO01IecTBO MOXET MPHU3HABATHCS HOPMAIbHO (YHKIUOHUPYIOIMIUM TpU
YCIOBUU  JOCTHXEHUS  OanaHca  MOyOJWYHBIX M YaCTHBIX  HHTEPECOB
(COOTBETCTBEHHO HWHTEPECOB OOIIECTBA M TOCYJApPCTBA, C OJHOM CTOPOHBI, H
UHTEPECOB OTICIIBHBIX YICHOB COIIMYMa, C APYroi ctoponsl) [48, c. 9]. Kirouepoi
IOPUINYECKUN TTPU3HAK Opaka — BOBHUKHOBEHHUE TPAB M 00S3aHHOCTEN CYTPYTOB.

JIoOKTpyHa CEMEMHOr0 MpaBa COJNEPKUT  PA3JIUYHBIE TMOAXOABl K
OMPENICICHUIO TIOHSTUS W TPaBOBOM MpUPOJBI Opaka, CYHIHOCTH OpadHO-
CeMENHbIX OTHOWIEHHHU. [IOCKOIBKY CeMbsi — OIMH W3 BaXKHEUIIMX COLMAJIBHBIX
WHCTUTYTOB, Opak SIBJISICTCSl COLUAJIBHBIM SIBICHUEM, TPEACTABISIONIUM YaCTHBIN
WHTEpEC MYXXYMHBI M KEHIIUMHBI. bpak paccmaTpuBaeTcs Kak Opak-TauHCTBO,
OpaKk-uHCTUTYT 0COOOTO poja Ui OpaK-Cor03.

Coserckuii  yuénbii H.B. OpnoBa oTMeuana, 4dYTO BO3MOKHOCTh
3aKOHOJIATEILHOTO OMpeeNeHusT Opaka Mpu3padHa, MOCKOJbKY Opak SBIsSeTCS
KOMILJIEKCHBIM ~HHCTHTYTOM W HE MOXET OBbITh OXBa4eH KOHKPETHBIM
IOpUINYECKUM  TepMUHOM. OJHOBPEMEHHO aBTOp OTMETHJIa HEO0OXOIUMOCTH
TOYHOTO U TIOJIHOTO OMNpeaesieHus Opaka, ¢ IeJbI0 €ro pasrpaHudYeHHs Co

CMEKHBIMH MpaBooTHOImeHusAMu [29, ¢. 57].
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OcHOBHbIE HMHCTUTYTHl CEMEHHOro TMpaBa OBUIM pa3paboTaHbl emié
JIOPEBOTIONMOHHON mpaBoBoi noktpuHoil. Hampumep, K.II. IloGemonocrie
paccMaTpuBai Opak Kak €CTEeCTBEHHYIO 3aKOHOMEPHOCTh, OTPKEHHUE JYyXOBHOM U
¢usnueckoit npuponsl venoeka [31, ¢. 13]. I'.®. IlleprieneBrnu oTMedal, 4TO
IOpUINYECKU Opak — TOOPOBOJIBHBIN COIO3 JIMIl OOOETo IMoja, @ B OCHOBE €ro —
opuaudeckoe cornacue. OH 3aKiI04YaeTcsi B YCTAHOBJICHHOM (opMe C IEJbIo
coxutenberBa [47, ¢. 263].

AnemnsiiimonHoe  onpenenenue  CyneOHOM — KoOJUleruu  YIJIbSTHOBCKOIO
obmactHoro cyma ot 3 mapta 2015 1. mo memy Ne 33-820/2015 Obut0 IPUHATO TTOU
pe3ysbTaTaM pacCMOTPEHUS aneUIALMOHHBIX kano0 rpaxkaaH H., P. Ha pemienue
CyJa MepBOM MHCTaHIMM, KOTOPHIM UX Opak ObLI MPU3HAH HEJIEHCTBUTEIBHBIM CO
JHS 3aKiIoveHus. B anemmanuoHHON »kanmobe rpaxknaHuH Y3Oekuctana H. u
rpaxxganka P@ P. Belpaswin HecorylacMe C PEIIEHHEM Cyla, YTBEpXkAas, 4YTO
3aKJIoyai Opak C 1enbio co3aanus cembu. CyJ, OJHAKO, YCTAaHOBUJI, UTO CYIPYTH
HUKOI/Ia HE MPOKMUBAJIK COBMECTHO, HE BEM OOLIEro XO35MCTBa U HE HMMEIOT
o6mmux aereii [3].

CornacHo ct. 27 CK P®, HeelicTBUTENBHOCTh Opaka yCTaHABIMBAETCS IIPH
HapylIeHUHU yCIOBUH, IPEAyCMOTPEHHBIX CT.CT. 12-14, . 3 cT. 15 CK P®, a Takxke
B CJIydYasx 3aKitoucHHs (QUKTHBHOrO Opaka [6]. B mpuBenénHoM ciydae cya
NEepBOM MHCTAHIIMM OOOCHOBAHHO YyKa3zajl Ha OTCYTCTBHE HEOCIOPHUMBIX
JTIOKA3aTelIbCTB TOTO, YTO CTOPOHBI MMENIHU OOIIUNA CEMEWHBIN OIKET WU BEJH
COBMECTHOE XO35MCTBO M, B KOHEUHOM HMTOTrE€, CTABWJIM LIETBIO CO3[JaHUE CEMBHU.
Bonee Toro, Ha ocHOBaHWU (hakTa perucTpaluu Opaka TpakJaHUH Y30eKucTaHa
CyMeJ MOJIy4UTh pa3pellieHue Ha BPEMEHHOE MpoKHMBaHHWE Oe3 yuéra KBOTHI B
pernoHansHoM ynpasieHun Y PMC Poccun.

bpak — MHCTUTYT CEMENHOro mpaBa, OCHOBHBIE €r0 LI 3aKIYAlOTCA B
oOmieM ObITE, COBMECTHOM IPOKMBAHWUHU, POXKIACHUM M BOCIHUTAHUU JIETEH.
OnHako B COBPEMEHHBIX YCJIOBHUAX IOCTOSIHHO PACTET KOJMYECTBO Pa3BOIOB,
pacTtopkeHue Opaka — yxe He UCKIIIOUEHUE, OTCYTCTBYET U MOPAJIbHOE OCYXKICHHE

co cTopoHbl obtecTra [40, ¢. 153].



Kakx ropuamueckuwii  (akt, TO €cTh OCHOBaHHWE BO3HUKHOBCHHUS
OTIPEJICIEHHOTO MPABOOTHOIICHUS, Opak SBISIETCS OCOOBIM CEMEHHO-TIPABOBHIM
JIOTOBOPOM, B KauyeCTBE MPABOOTHOIICHHS (CYNpPYXKECTBa) — COI03 MY>KUUHBI U
JKEHIIMHBI, 00Imas Ieab KOTOpOro — co3aanue cembH. CremoBarenbHO, Opak
oOnajaeT JABOMCTBEHHOM NpPaBOBOW MPUPONION, W Jyallu3M JAHHOTO SIBJICHUS
TIO3BOJISICT MOJTHEE PACKPBITH CYIIHOCTh 3TOI0 COMANIbHOTO HHCTHTYTA [50, ¢. 43].

Kak HeoThemsieMass 4YacTb CEMEHHO-TIPABOBBIX OTHOIIEHUM, OpayHbIe
OTHOILIEHHS, B CBOK OYEPENb, CBS3aHBl C OMNPEACIEHHBIMU HOPUIUYECKUMU
dbakTamMu, TOPOXKIAOIMUMHE (3aK0oUeHre Opaka), U3MEHSIONUMHU (B YaCTHOCTH,
M3MEHEHHE OpavyHoro JO0TroBOpa) M MpekpamaroinMu (pa3Bojl) KOHKPETHBIC
MPAaBOOTHOIIEHUSI. bpauyHO-ceMelHbIE OTHOIIEHUS B3aUMOCBSI3aHbl C MOPAJIBHO-
ATUYECKUMHU, SKOHOMUYECKMMHU U WHBIMH HOopMamu. CrenoBaTelbHO, CEMbSl U
Opak HE MOTYT OIpEACNIThCS JHIIb B IOPUIAMYECKOM CMBICIIE, WUTHOPUPYS
COILIMAJIbHBIE, TyXOBHbIE U MHBIE 0COOEHHOCTH Opaka. MTak, Opaky cBOMCTBEHHa
CIIOXHAasl IpaBoOBasi MPUPOJA, OH BICYET oNpeAeiéHHbIE (elepantbHbIM 3aKOHOM
MOCJIE/ICTBUSI — BOSHUKHOBEHUE TIPaB U 00S13aHHOCTEN CynpyroB, B TOM YHUCIE U B
OTHOIIIEHUU OOINX JETEH.

Hecmotps Ha otcyrcerBue B CK P® 3akoHomarensHOTO onpenenenus Opaka,
ananmu3 HopMm 1iaB 3, 5 CK P®, cr.ct. 1 u 169 CK mno3Bomnsier chopmynupoBaTh
MOHATHE OpaKa U €ro OCHOBHBIC MpU3HaKU. CeMbsl — HE TOJBKO BaXXHbIH UHCTUTYT
mpaBa, HO U OJUH U3 KIIOUEBBIX COIMAIBHBIX MHCTUTYTOB. OHa oOecreynBaeT
JyXOBHOE, (PU3MYECKOE U MHTEIIEKTYaJbHOE CTAHOBJIEHUE YeoBeKa. Poiib ceMbu
B Pa3BUTHH YEJIOBEUYECKOT0 OOLIECTBA U TOCYAAPCTBA CI0KHO NEPEOLIeHUTh. boiee
TOTO, OHA UTPAET KIOUYEBYIO POJIb B AeMOrpaduyecKoM, UMEET BaXKHOE 3HAUCHUE
JUTSL COLMATTIbHO-3KOHOMHYECKOTO U KYJBTYPHOT'O Pa3BUTHSI OOIIECTBA.

Takum 00pa3om, cemeitHoe MpaBO — OTPACiIb YACTHOTO IMpaBa, OCHOBHBIM
METOJIOM IIPABOBOTO PETYJIMPOBAHUA CEMEWHBIX MPABOOTHOIICHUHN SIBISIETCS
JIMCTIO3UTUBHBIA METOJI: WICHBl CeMbH O0JaJal0T PaBHBIMM IpaBaMU, BKIIHOYas
BCTYMNAIONUX B Opak JIKIl, 00ECTIEYNMBAETCSI HEBMENIATEILCTBO TOCYapCTBA B JieTia

cemMbu. OJIHaKO CYIIECTBYIOT M IyOJMYHO-TIPABOBHIE Hayaja paccMaTpHUBAEMBIX
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MPaBOOTHOIIICHUH, MIPUMEHSIETCS MMIIEpATUBHBIN METOJ MIPaBOBOIO
pETYIMPOBAaHUS — 3aKIIFOUCHNE Opaka WM Pa3BOJl MPU3HAIOTCS JIUIIH B CIy4ae MX
perucTpaliid B 3aKOHOJATEIbHO YCTAHOBIEHHOM mopsiake. Ocoboe BHUMaHUE
rocyJiapctBa K Opaky U ce€Mbe OOYCIOBIEHO OCO0O 3HAYMMOCTBIO CEMbH, Kak
COLIMAJIBHOTO ~ MHCTUTYyTa. bynayimiee ceMbd  3aBUCUT OT  CIIOCOOHOCTH
COBPEMEHHOro OOIlecCTBA U TOCYJapCTBAa COXPAHUTh U  MNPEYMHOXHTh
TpPaJMIIMOHHBIE TICHHOCTH, OCHOBAaHHBIC Ha BBICOKOW JTYXOBHOCTH, JHOOBH,
MOJJTMHHOM, €CTECTBEHHOU cBO0OOIE U T.1.

Bpak siBrseTcsi BaKHEUIIMM HWHCTUTYTOM CEMEHHOIO IpaBa, 00Jalaronum
CJIO)KHOW COIIMAJIbHOM M TPaBOBOM mnpupoaou. Ero mpasoBas mpupona TECHO
CBS3aHa C  COIMAJIbHBIMU  HOPMaMH, YTO  OCJOXHSET  BO3MOXHOCThb
3aKOHOJATEIBHOTO ompeaeieHuss Opaka u cembu. Cnemuduka cemMenHbIX
OTHOUIIECHUN TMOPOXKJAAeT HEOOXOJMMOCTh B MPUMEHEHHMM KaK YacTHO-, TaK W

HY6JII/I‘IHO-HpaBOBBIX Ha4daJl B UX IIPABOBOM PCIr'yJIMpPOBAHHUU.

1.2 Pa3BuTHe HHCTUTYTA OpaKa B 0T€YeCTBEHHOM 3aKOHOATEIbCTBE

Jlo OkTs6pbCcKkoit peBostoruu 1917 r. 6paku B Poccun 3akiiro4anuch TOIbKO
B 11epkBu. [Iporenypa 3akiroueHus Opaka omnpeessiiach HEPKOBbIO, €€ KaHOHAMMU.
Penurnosnsie  mpeanucaHus, —PEryJIUpPYIONIME  TOPSIOK  3aKIIOYEHUS U
pacTopKeHuss Opaka, ONPEeACISUINCh KOH(PECCUSIMHU, MPEACTABUTEISAMU KOTOPBIX
Obl  Opauyromuecs. BeHuanwe cuuTanoch He TOJBKO (opMandbHBIM, HO H
MaTepualbHBIM YCIOBHEM MpU3HaHUS Opaka. 3akoHoAaTelbcTBO Poccuiickoi
UMITEPUHU TapaHTUPOBAIO CBOOOY BEPOMCIIOBEIAHMUS, 3aNPEINAJICS JHUIIh aTCH3M.
B To ke Bpemsi, onpeaensiiuchk ocoobie TPEOOBAHMS K 3aKIIIOUCHHUIO Opaka MEexmy
XpUCTHAHAMH W HEXpUCTHAHAMU. J{OpPEBOJIOIMOHHOE  3aKOHOMATEIbCTBO
MIPU3HABAJIO TOJBKO IIEPKOBHBIN Opak, OH OBLI 00s3aTeNeH U1 BCEX IOIaHHBIX
HE3aBUCUMO OT PEJIUTHO3HONW TPUHAMJICKHOCTH, €CIIHA COOTBETCTBYIOIIAsS
KoH(eccus Mpru3HaBaiach BiIacTeio [5, ¢. 162-163].

[IpaBocniaBHOE  MHMPOBO33PEHHUE  HCXOIWJIO M3 TOHMMAHUA  HEKOH

a0COJIFOTHOM, BEUHOM MPUPO/IBI Opaka KaK cor3a JIBYX Pa3HOMOJbIX Jinil. LlepkoBb
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roJjiarajia, 4yTo OH IPOJOJDKAETCS U IMOcie cMepTd cynpyroB. OJIHaKO LEPKBU
IPUXOAUIOCH MUPHUTBCS U C COLIMAIIBHBIMU PEAIUSIMU, YCTAHABIMBASI U 3aKOHHbBIE
OCHOBAHUS IIEPKOBHOTO pa3Boja. TakuM 00pa3oM, CyIIECTBOBAIM U HOHSTHE, U
BO3MOXKHOCTh PAacTOpPXKEHUA U, UIUpe, TMpeKpalieHus Opaka. Baxneimme
OCHOBaHHUS MpeKpalleHus Opaka — CMepTh JuIa JUO00 TPU3HAHHUE €ro
HEJICHCTBUTEIHHBIM ITyOJMYHON BIACThIO (HAIpPUMEp, €CIIH CYNPYT JIMIIAJICS BCEX
npaB coctosHus) [27, c. 125-126]. bpak cumTancs pacTOPTHYTBIM ITOCIIC
BBIHECEHUS COOTBETCTBYIOIETO PEIIEHUS Cy1a.

B JlpeBHenn Pycu OCHOBHBIM HCTOYHUKOM pPETYJIMPOBAHUS CEMEWHBIX
OTHOILICHUH CITY>WJI TpaBOBOM 00bIuaii. ClaBSHCKUE IJIEMEHA, KaK U TPaAKTUUYECKU
BCE HHBIC COIO3bl IUIEMEH, €€ HE MMENH NHCcaHoro mnpasa. C IOSBIECHUEM
pPOZIOBBIX OOIIMH, a 3aTeM U IUIEMEH (HOPMUPYIOTCS ONpPENEIEHHBIE COL[MAIbHBIC
HOpPMBI, HOPMBI MOpajiM, BKIO4ass Hu TaOy (3amperbl). Takum o0pasom,
(GOopMHUpPOBAUCh U 3a4aTKM HOPM IIpaBa, HapyllIaBIIME HOPMbl MOpaJd U B
ocobeHHOCTH Tal0y Oau (DAKTUYECKHM CTAHOBUJIUCH MPABOHAPYIIUTEISIMU WIU
npectynHukamu. C nosiBjieHueM Taly, a 3aTeM U IpaBa, 3aKOHOB, MOSBISAIOTCS U
IIpEeICTaBUTENN O0IIECTBA, HAPYIIABIINE CHayana Taldy, a 3aTeM U 3aKOHBI.

IlosiBeHWe ceMbH OpraHMYHO BBITEKAET M3 NPHUPOABI  YEIOBEKA:
Pa3HONOJIBIE CYIIECTBA CTPEMATCS pPEaqu30BaTh MHCTHHKT IPOJOJDKEHHUS poJa,
YIOBJIETBOPUTH AYUIEBHbIE U (pu3HUecKre NoTpeOHOCTU. JlaHHbIN (peHOMEH CBsI3aH
KaK C MPUPOIOHN YeJIOBEKa, TaK U C 3aKOHOMEPHBIM JIJIs1 OOIIECTBA CTPEMIICHUEM K
BOCIIPOMU3BOJICTBY, a TakKK€ CaMOOpraHu3aluu (Co3JaHue pOJIOBOM OOILMHBI
BOIUIOLIAJIO HMMEHHO AT TeHAeHuu). Co BpeMeHEeM MOpallbHble HOPMBI
HBOJIIOLIMOHUPOBAIM,  YEJIOBEUECTBO  HAYaJl0  OCO3HaBaTb  HEOOXOAMMOCTH
ONpEENeHUs] OrPAaHMYEHUN M 3alpeToB MpHU 3aKIIOUYEHHH Opaka, a Takxke
BO3MOXKHOCTEM ero nmpekpamieHus. HeratuBHO BIMsUI0O Ha CTaOMIBHOCTH
COLIMAJIBHBIX M, B YACTHOCTH, CEMEMHBIX OTHOLUEHUIN COLMAIbHOE HEPABEHCTBO B
yesioBeueckoM obOmiectBe. OHO yCyryOusuioch € pa3BUTHEM MPOU3BOAUTEIHHON

ACATCIIbHOCTH U ITIOABJIICHHUCM U3JIMIIKOB IIPOJOBOJIbCTBUA U MHBIX Ounar.
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[Tocne oOpazoBanust Kuesckoit Pycu B 882 1. W mpuHSTHS XpHUCTHAHCTBA
(988 T.) KIIOYEBBIM HCTOYHHKOM CEMEMHOr0 IpaBa CTAHOBATCS W HOPMBI IIpaBa,
3aKpeIUIsieMble B CBOJAX 3aKOHOB, HOPMATHBHO-IPABOBBIX aKTaX TOTO BPEMEHU
(uepkoBHbIe ycTaBbl Bnagumupa Bemmkoro m fpocmaBa Mynporo, «Pycckas
[TpaBma» kusa3s SIpociaBa M ero moToMkoB U mpod.) [1, c. 40]. B MockoBckoM
rocyJapCcTBe TpaJWLMK CEMEHWHOrO0 TIpaBa XPAaHWINCh W  PA3BUBAINCH
«domoctpoem» (cepenquna XVI B.). IIpaBoBoil akT peryiupoBajg OTHOLIEHHS
MEXIy WICHAMH CEeMbH (Cylmpyramu, JAETbMH), OCYXKIAJIUCh MNPENto0oAesiHUS U
OpaHb.

[lerpoBckue  pedopmMbl  O3HAMEHOBaIM  COOOM  TOCYJapCTBEHHOE
BMEILIATEILCTBO B CeMEWHble oOTHOoweHusA. IIpexne Bcero, rocyaapcTBo
YCTAaHOBUJIO CBOM KOHTpOJib Haa uepkoBelo (B 1700-1917 rr. pgelictBoBan
nepkoBHbii CuHOon, ¢ 1721 1. ynpa3gHeHO HaTpHapUIECTBO, BOCCTAHOBIIEHHOE
nocie @DeBpanbckoil peBomronuu 1917 r.), mpUHUMAaIUCh CBETCKHE 3aKOHBI,
3aTparuBaBlIve Opak U ceMbto. KaHOHHMYECKOe TpaBO AOMONHSIOCH HOpMaMu
IpaBa, IPUHUMAEMbIMU IIPABUTENBCTBOM — Hanpumep, B 1805 r. paspewenue aein
0 pa3Bojie Bo3naraioch Ha Cunon [5, c. 164].

B nexabpe 1917 r. GonbIneBUKH ynpa3gHWIN LEepKOBHbIN Opak. CT. 1
Hexpera «O rpaxaaHcKoM Opake, O AETSIX W BEIECHUM KHUT aKTOB COCTOSIHHSD)
BBeJIa TrpaxaaHckui Opak. OTHBIHE CEMEWHbIE OTHOIICHHS PEryJIHpPOBAIUCH
UCKJIIOYUTENIFHO TOCYy/IapCTBOM, W 3aKJIOYEHHE Opaka perucTpupoBajioch B
YIOJIHOMOUYEHHBIX OpTraHaxX rocyJapCcTBEHHOM BiacTu. OHAKO U LIEPKOBHBIN Opak
HE 3arpeniaics, HO ¥ He OPOXK/1ajl IpaB U 00s3aHHOCTEN, UCKIIFOUEHHE COCTABUIIU
Opaxwu, 3ak04YEHHBIC 10 pePopMbl. Tak ceMbsi U IIEPKOBL OBLIM pa3ieieHsl [5, c.
164-165]. 19 nexabpst 1917 1. ObLI MPHUHSIT BTOPOH IEKPET, MPEIYCMOTPEBINNI
ycioBust  pa3Boja. HeoOxomumbie monmHOMOYHMS Bo3marainuch Ha 3AIChH
(pacTopxeHue Opaka Mo OOOIJHOMY COTJIACHIO CYNPYTOB) M Cynabl (pa3Boj IO
WHHUIIMATHBE OJHOro cympyra) [27, c. 126]. CoBerckas BJIacTh rapaHTHPOBAJIO

paBHOIIPpABUC MYiKa H )KCHBI, BBOAWJICA NHCTUTYT OIICKU.
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Ha 3akare coBerckoit smoxu Obu1 u3gan 3akoH CCCP ot 22 mas 1990 r.
CynaMm BMEHSUIOCH B OOS3aHHOCTH COJIEHCTBOBaTh MPUMHUPEHHUIO CYIpPYTrOB B
npouecce paszoga. Ha coBpemMeHHOM JTame BONPOCHI  TOCYAAPCTBEHHOU
peructpauuu 6paka perynupyrorcs Hopmamu CK PO, 'K PO, unbix ¢eaepanbHbIX
3aKOHOB.

JI0GpOBOJIBHOCTB COTJIACHS Ha 3aKJIIOUEHUE Opaka BbIpa)kaeTcsl B IOjaue
NMCBMEHHOTO 3asiBiieHus o ero peructpauuu B 3AI'Ce, B ycTHOM corjacuu Ha
BCTYILJICHUE B Opak HEMOCPEICTBEHHO IPU PErucTpanu Opaka U MOATBEPKICHUN
storo noanucsamMu. Y. 1 cr. 13 CK PO ycranaBnuBaet OpauHbiii Bo3pact — 18 ner.
MakcuManbHO JOMYCTUMBIN BO3pACT JUIsl 3aKJIIOUEHHsI Opaka HE OrpaHUYUBAECTCS
[32, c. 132]. HenelicTBUTEIFHOCTh Opaka MPU3HAETCS HUCKIFOUUTEIBHO CYIIOM B
TIOPsIJIKE UCKOBOTO MPOM3BOJIcTBA [42, ¢. 34].

Hopmsl Mopanu, NOCIyXHMBIIME OCHOBOM [JIi NPHUHATHS HOPM IIpaBa,
UTPAIOT POJb COLMAIBHOIO PEryJsATOpa CEMEMHBIX OTHOWEHUH. PopmupoBaHue
COBPEMEHHOW CEMbM CTal BO3MOXHBIM Ojarojgapsi BO3HUKHOBEHUIO H
COBEpIICHCTBOBAHUIO MoOpaiu oOlecTBa eme [0 CO3JaHus ToCyAapcTBa.
BrocneacTBuM LIEpKOBHBIE KAHOHBI 3aMEHUJIM OOIIECTBEHHYIO MOPaJIb B KAUECTBE
OCHOBHOT'O HMCTOYHHUKA IpaBa, OMpeJesBIIero TpeboBaHMUs K ceMbe U Opaky. B
COBPEMEHHBIX YCIOBUAX 3Ta pPOJb NEpelia K HOPMAaTUBHO-IIPABOBOMY akTy.
HopmaTuBHBIN akT peryiaupyeT OOIIEeCTBEHHbIE OTHOIICHMS JIUTEIBHOE BpEMs,
€r0 HOPMBI PACCUMTAHbl Ha HEOJHOKPAaTHOE IPUMEHEHHE, BCE MHOXKECTBO
CUTyalluii HOPMATHMBHO-TIPABOBOM aKT CBOJUT K OCHOBHBIM, THUIIMYHBIM IyTSIM
pemieHns. Eciu npaBOBOM aKT COOTBETCTBYET IPUBEAEHHBIM MPU3HAKAM, BCSIKHAN
HOPMATHBHBIA aKT MOKET CTaTh UICTOYHUKOM IpaBa. HOpMaTUBHO-TIPaBOBBIE AKTHI
o0pa3yloT BHYTPEHHE B3aMMOCBS3aHHYIO CHCTEMY 3aKOHOAATENIbCTBa, O€3
IPOTUBOPEUH, MpoOenbl U KOJUIM3UU JOJDKHBI CBOEBPEMEHHO YCTPaHSATHCA.
JleiicTBre HOPMATHBHBIX IPAaBOBBIX AKTOB JOJDKHO OXBaThIBaTh BCce Hambosee
BaXKHBIE COIMaIbHbIE OTHOIIEHUS. K 4uCily TaKOBBIX OTHOCSITCS MU OTHOUIEHUS B

chepe Opaka v CeMbH.
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CrnenoBaTenbHO, HCTOPUUECKH 3aKOHOAATEIbHbIE TPEOOBAHUS K YCIOBHIM
3akmrodeHus: Opaka B Poccum Oblmm Gosiee CypOBBIMH 1O CpPaBHEHUIO C
COBPEMEHHBIM OTEYECTBEHHBIM 3aKOHOAATEeNbCTBOM. C ociabiieHueM BIUSHUS
LEPKBH M PEJIUTMM HAa CEMEHHBbIE NPABOOTHOIICHMS, OJIHAKO, IOCTEIEHHO
OTMEHSUIMCh OMpeJeEHHbIe 3alpeThl W OTPAaHUYEHUS, HWHbIE TpPeOOBaHMUS,
NpeabsaBiIsieMble K TOPSIIKY BCTyIUieHUss B Opak. JlanbHeiliiee pa3BuTHe
CEMEWHOro 3akoHojarenbcTBa P®d 1OIKHO OCHOBBIBAaTHCA HA TPAJULMOHHBIX
COLIMAJIBHBIX M TMPaBOBBIX IIeHHOCTIX Poccum u Hacensoomux e€ Hauud u

HapOJHOCTEM.

1.3 IIpaBoBoe peryjupoBaHne OpaKa Ha COBpeMEHHOM JTare

HopmatuBHas 0a3a, cocTaBisitoniasi MpaBOBbIE OCHOBBI OpauHO-CEMEMHBIX
oTHomeHu, ocHoBaHa Ha Koncturyuuu P® u Bkmouaet Cemelinbiii Kogexe PO u
uHbIE (peiepabHbIe 3aKOHBI, a TAK)KE 3aKOHBI CyObeKTOB P® U 1HbIE HOPMATUBHO-
IIPAaBOBBIE aKThl, puHUMaeMble Ha Tepputopun Poccun. Cr. 38 Koncturynnu PO
rapaHTUPYET MPAaBO HA CEMbIO, YCTAHABIMBAET €0 opuaudeckue rapantun. Y. 1
cT. 38 OCHOBHOro 3aKOHa YCTAaHABJIMBAET, YTO MATEPUHCTBO U JETCTBO, CEMbS
HAXOJISATCS MO/ FOCYIapCTBEHHOM 3aIuToi [22].

IIpaBo Ha ceMblO, FapaHTUM YKA3aHHOTIO IpaBa MPUHAJIEKAT K YHUCITY
COLIMAJIBHBIX TIPAB U CBOOO]I YeoBeKa U rpaxaannHa. CeMeiiHoe MpaBo — OTpacib
yacTHOro mnpaBa P®, u cyuiecTBoBaHHME OINpEeAENEHHBIX MyOIMYHO-TIPABOBBIX
AJIEMEHTOB B CEMEWHBIX MPABOOTHOUIEHUSX HAIPABJIEHO HA MX YMOPSAJOUYEHUE U
MPEIOCTABIEHUE TOCYAAPCTBOM IOPUIMYECKUX TapaHTUW TpaB M CBOOOJ HX
yuyacTHUKOB. CeMbsi mnpu3Ha€rTcss siuekod of0miectBa U B KIIIOYEBBIX
MEXIYHapOIHO-TIPaBOBhIX akTax (Bceobwmas [lexnapamus npas yenoBeka 1948 r.
u 1.1.) [10].

Ponr Opaka B oOmiecTBe CIOKHO mepeorieHuTh, oTMeuaeT S.B. Haywmos,
MOCKOJIBKY CEMbsl SIBJIIETCSI CBOECOOpa3HOM s4YelKoi oOliecTBa, €€ MallbiM
3JIEeMEHTOM. B cilyyae HOpPManbHOrO CyIIECTBOBAHHA M (PYHKIIMOHUPOBAHUSA

HHCTUTYTA 6pa1<a y O6H.ICCTB3, MMOABJIACTCA MMMYHUTCT K pPas3IMdYHBIM BHCIITHHUM
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BO3JICHCTBUSAM KaK BHYTPEHHETO, TaK W BHEIIHEro xapakrepa [25, c. 67]. Onan
ycloBus (MO3UTUBHBIE) HEOOXOAMMBI JUTs 3akatoueHus opaka (ct. 12 CK), npyrue,
HeratuBHbele (cT. 14 CK) — mnpensarctBytor stomy. Cemeinbii Kogexc P®
VUYUTBHIBAET CIOKHUBIIMECS TPAAUIMU W TOAXOJbl K CEMEHHBIM IIEHHOCTSIM
MHOTOHAIMOHAIBHOTO Hapoaa P®, yuuThiBas pEIUrHO3HOE U ITHUYECKOE
MHOTOOOpa3zue Hapoaa P®d, 3akperuisieT NMpUHLMII pPaBEHCTBA IpaB CYNpPYroB B
cembe [26, c. 135].

@denepanbHblii  3aKOH rapaHTupyer MMYIIIECTBEHHBIE, JIMYHbIC
HEMMYILIECTBEHHbIE MpaBa M o0s3aHHOCTH cynpyroB. Y. 1 cr. 12 CK P®
3aKperuIsieT 00s3aTeIbHOCTh I0OPOBOJIBHOTO M B3aUMHOTO COIJIACHUSI MY>KUUHBI U
JKEHIMHBI Ha 3aKitoueHHe Opaka, KaKk MaTepuajIbHOTO YCIOBHUS 3aKIIOUYEHUS
Opaka, a TaK)ke JOCTH)KEHHE UMH OpadHOro BO3pacTa.

KC P® yxka3an, yto OCHOBHOI 3aKOH U HOPMbI MEKIyHAPOJIHOTO MpaBa HE
00s3BIBAIOT TOCYJApPCTBO TMOJJEPKUBAaTh W IPU3HABATH OJHOIONBIE Opakw,
YUHUTBIBASI, YTO OTCYTCTBHE BO3MOKHOCTU TAKOW pErUCTpalu, camo 1o cede, He
BJIUSICT HAa YPOBEHb IPU3HAHUS U COOJIIOJCHUS TapaHTU MPaB U CBOOO]] TMUHOCTH
Ha Tepputopun Poccum [25, c. 68].

CrnenoBaTenbHO, YyCIOBUSA  3akKioueHUss Opaka —  OOCTOSITENIbCTBA,
HEOOXOAMMBIE MJIsi TOCynapcTBeHHOM perucTtpanuu Opaka B 3AICe. Ct. 12
EBponeiickoii KoHBeHIIMM O 3amiuTe MpaB YeloBeKa U OCHOBHBIX cB0OOZ 1950 r.
OpsMO  TNPEAYyCMAaTPUBAET  BO3MOXKHOCTb  CO3/JAaHHMSI  CEMbH  COIVIACHO
HAllMOHAJIbHOMY 3aKOHOJATENIbCTBY, PETrYJIUPYIOIIEMY TMOPSAOK peanu3alnuu
yKa3zaHHOTO TipaBa [17].

HemanoBaxHo, uto ct. 13 CK P® ycranaBnuBaeT eIMHbINA OpayHbIi BO3pacT
M €IWHBbIE YCJIOBUS €ro CHIWXKEHud a0 16 mer. bpaunslii Bo3pact B Poccum
COBMAJAeT C MOMEHTOM OOpEeTeHHs JUIIOM TOJHOM neecriocooHocTH (¢ 18 meT) B
rpaxaanckux npaBooTHomeHusx (m. 1 cr. 21 'K P®). bonee Ttoro, nonHas

JIeeCIIOCOOHOCTh MPUOOPETAETCS U JI0 TOCTUXKEHUS 18 JIeT, eciu U0 3aKIF0YUII0

opak (ct. 21 I'K) [12].
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CK P®, yuntbiBasi KOHCTUTYLIHOHHOE Pa3rpaHUYEHUE MMOTHOMOYUN MEXAY
P® u eé cyObexkTaMu, MpeoCTaBIIAET MPABO MPU HATHYUU OCOOBIX OOCTOSITENHCTB
paspemiaTh BCTyIUIeHHE B Opak 10 goctuxeHus 16 ner cyobektam P®. Kpome
TOT0, €CJIM UMEIOTCSI 0COOBIE 0OCTOATENBCTBA (pOXkKIeHNE peOEHKa, OEpEMEHHOCTD
Y UHBIE), 3aKOH pa3pelIaeT 3aKkioueHre Opaka B JIeHb Mojauu 3asBiaeHus (a03. 3 u.
1 ct. 11 CK P®). Tlpu 3TOM B KaXJI0OM KOHKPETHOM cCllydae clieAyeT NpUHUMATh
B3BEUICHHOE PELIEHUE, NOCKOJIBKY OHHU CBSI3aHbI C JKM3HBIO M CyJIp0aMu JOJed
[46, c. 58-59].

OnTuManeHbIM ~ YPOBHEM MHHHMMAJIBHOIO OpayHOro Bo3pacTta JUid
pa3nu4HbIX cCyObekTOB PD, 04eBUAHO, MOXKHO CUMTATh 14 JIeT, TOCKOJIBKY JIMLA 0
JOCTH)KEHHSI YKa3aHHOI'O BO3pAacTa CUYUTAKOTCA ManojeTHuMu. [lo moctmxkeHuro
14-netHero Bo3pacTa JHIO OOpETAaeT HEMOJHYI0 J1€€CIOCOOHOCTh, IMOIyYas
BO3MOXKHOCTh CaMOCTOSITEJIbHO PACIIOPSIKATHCS CBOMM 3apa0OTKOM, CTUICHIUEH,
COBEpILICHHEM HHBIX JeicTBuii coracHo HopmaMm ['K P® [25, c. 70]. BaxubiM
KPUTEPUEM CIY>)KUT W HaJIWYUE OINPEACIEHHOM COLMAaIbHON OTBETCTBEHHOCTH,
YKU3HEHHOTO OIIBITA.

CeMeiHO-TIpaBOBbIE CIIOPBI PACCMATPUBAIOTCA B MOPSAJIKE I'PAKIAHCKOIO
CyIonpon3BoIcTBa, B cO0TBeTCTBUU ¢ CK P®, unbiMu QenepaabHbIMU 3aKOHAMHU.
CornacHo mm. 2, 3 4. 1 cr. 23 IT'TIK P®, MupoBoil Cynbsi, Kak Cya NEpPBOM
WHCTAHIIMHU, pacCMaTpPUBAET MOJI00HBIE fena. MHCTUTYT MUpOBBIX cyjaeil B PD He
oTBe4aeT OOJBIIMHCTBY MPU3HAKOB, XapaKTEPHBIX JJISI MUPOBOTO MPABOCYAUS.
Tak, MuUpoOBbIE CYIbU JODKHBI HMMETh HE TOJIBKO BBICHIEE HOPHINYECKOE
oOpaszoBaHue, HO U CTaXX paboThI B chepe mpaBa, OHU MOTYT KaK BBIOMPATHCS, TaK
Y Ha3HA4YaThCsl, MUPOBOM CyJbsl paCCMAaTPUBAET J€JIa €IMHOJINYHO, OTCYTCTBYET U
pSA APYTHX BaXKHBIX IPU3HAKOB MUPOBOTO npaBocyaus B Poccun. dakTryecku Ha
cerogHss MupoBas roctulMs B Poccun oTcyTcTByeT Kak TakoBas. COBpEeMEHHBIE
MHUPOBBIE CyIbU OO0JIaJAIOT MPEUMYIIECTBEHHO NpPU3HAKAMH MECTHBIX CYJOB,
BBITIOJIHSASA 4acTh WX (QyHKUM. B TO ke BpeMs, MOJCYAHBIE UM CIOPHI OHU

paccMaTpUBaloT B yIpoIinéHHoM mopszake [15, ¢. 73]. PaiioHHBIM CyaaM MOACYIHBI
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OOJBIIMHCTBO TPAXAAHCKHUX JIeJ, BKJIIoUas HanOoyiee 3HAUMMbIE CEMEHHBIE Jaera
(ct. 24 T'TIK PD) [14].

JlanpHeliee pa3BUTUE MUHCTUTYTa Opaka JOKHO YUYMTHIBATh TPAAULIMU U
oObryau OpayHO-CEMEIHBIX MPABOOTHOIICHU, HHTEPECH POCCUICKOTO 00IIecTBa
Y TOCYApCTBa, IIPaBa U 3aKOHHBIC MHTEPECH] JUYHOCTH. TpaUIHOHHBIE [ICHHOCTH
SBJISIFOTCS OpUEHTUPaMU BCSAKOTO COBEPILIECHCTBOBAHHUS CEMEHHOTO
3akoHoaarenbcTBa Poccuiickort ®enepanmu [30, c. 141-142]. BocnpousBoacTBO
HapoJa MW BOCIUTaHUE OYIyIIMX IOKOJEHUN POCCHUAH COCTaBISET CMBICI
ceMeiHON u jaeMorpaduyeckol monuTuku coBpemMeHHod Poccum. IIpmopureTom
JIOJKHBI TIOJIB30BAThCSl HAIIMOHANIbHBIE HHTEpeCchl Poccun n ux obecnieueHue, a He
NeKjIapaTuBHble,  (GopManbHble  Henud.  llpuMeHuTenbHO K ceMEeHHBIM
IPaBOOTHOIIEHUSIM MAaryOHYyl0 pOJb MOTLYT ChIFpaTh aKTHUBHO JIOOOUpyeMble
npo3anaaHbIMA KpyraMu B Poccum M3MEHEHHsI CEMEMHOIo 3aKOHOJATENIbCTBA,
BKJIFOYAsl TPECIOBYTHIA 3aKOH O JOMAIIHEM HACWINH, HAJbHEHIEE pa3BUTHUE
IOBEHAJIbHOW FOCTUUMU W T.J. WHBIMH CIIOBaMH, BEpOATHAs JHOepanu3anus
CEMEHHOr0 IIpaBa B MOCIEAYIOIIME TOAbl HEIONYCTHMA, 3a HCKIIOYEHHEM
NPUHATUS  JIONOJIHUTEIBHBIX MEpP IO  O3JI0POBIEHUI0  JAeMorpapuyeckoin
OOCTaHOBKM M CTHUMYJIMPOBAHHUIO POXKAAEMOCTH. ['oCyqapcTBO COCOOHO UIpaTh
0ojiee aKTHBHYIO pOJib B Pa3BUTHUU TIPa)KAAHCKOTO OOILECTBA, B UCIOJIb30BAaHUU
€ro BO3MOYKHOCTEN U IPEUMYIIECTB. [lanpHeliiee pa3BUTHE CTPAHBI BO3MOXKHO Ha
OCHOBE H3Y4Y€HHUs COOCTBEHHOIO, HAIMOHAJIBHOIO IPaBOBOTO OMbITA U
MPUEMIIEMOTO MEXIYHAPOIHOTO, a TaKKe 3apyOeXHOro OIbITa Kak B 00JIacTh
npaBa, TaK U B BONPOCAX SKOHOMHUKH U coluaibHOW cdepbl. OIHAKO OCHOBOM
roCyJapCTBEHHOM COIMAIBHOM, B TOM YHCIIC K CEMEHHOM, TMTOJIUTHKH JTOJKHO OBIThH

obecrieueHre HCKIIOYNTEIBHO pOCCHﬁCKHX HallTHOHAJIbHBIX HHTCPECOB.
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I'maBa 2 UHcTHTYT pacTrop:xenus Opaka B Poccuiickoii @enepanun

2.1 TeopeTuko-ucTOpUYECKHE ACIEKTHI HHCTUTYTA PACTOP:KeHUs Opaka

OgHO W3 TEpBBIX COLUMAIbHO-HPABCTBEHHBIX «Ta0y» B  HCTOPHUH
YeJIOBEUECTBA 3aTparuBajio OpavyHO-CEMEHHBIE OTHOUICHUS W OpadHble CBS3H.
DnemMeHTapHble «MOpajibHble Ta0y» CTaJld OCHOBOW 0oJiee MO3AHEH CcOlUaIbHOM
MOpajid, CJIOXKUBIIEHCS B TEUEHUE CTOJETHM U  THICAYEIETUA HUCTOPHUU
yenoBedyecTBa. BuzanTuiickue koaekchl Okior W [IpoxupoH pacmmpuiiv
KOJIMYECTBO OCHOBAaHUU IMpekpaunieHus Opaka. Ilocie mpuHATHS XpHCTHAHCTBA Ha
Pycu B 988 r. neiictBue oboux aktoB npusHana u Pyce [28, c. 14]. KOpuanyecku
COCTOSITENIbHBIMM ~ NOBOJAMHU  JUIsl  MpeKpalleHuss Opaka JIpEeBHEPYCCKOE
3aKOHOJATEIBCTBO CUUTAJIO, B IEPBYIO OUYEPE/b, HEIOHECEHUE O TOCYAAPCTBEHHOM
U3MEHE B BHUJE MOKYIICHHWS HAa KHA31. DTOT IMOBOJ MpeKpalleHus Opaka Mor
UCIOJIb30BaTh JIMIIb MYX. Ecin *eHa criblliana win MHBIM 00pa3oM y3HaBajla OT
JIPYTUX JIIOJIEH O MOKYIIEHUU Ha KHS35, HO MYXy HE cooOliana, cleICTBUEM ObLIO
pacropkenne Opaka [33]. Bmecrte ¢ Tem, ToOCyJapCTBEHHYIO HW3MEHY B
JCHCTBUTEIILHOCTH HE MOTJIM COBEPIIUTH mpocThie oOmuHHMKH [1, c. 43]. B
COOTBETCTBUM C DKIJIOrOM, My H3MEHUBLICH >KE€Hbl ObLI 00513aH PACTOPTHYTH C
Hel Opak. M m3MeHuBIel cymnpyre, U Mpeato00/1er0-MyKUnHE OTCeKaJIn HOC, 32
4eM cliefoBal pasBof [5, ¢. 162-163].

Cr. 53 IlIpocTpanHO#il peaakuMM LEPKOBHOTO ycTaBa KHs3d SpocnaBa
OroBapuBaja, 4TO B CJIy4ae CYNPYKECKOM H3MEHbl CO CTOPOHBI KEHbl MYXK
nojlyyaja mpaBo Ha pa3Boji. TOJBKO CBSIIEHHUKU OBbUIM 00S3aHBI Pa3BOAUTHLCS C
HEBEPHBIMH XEHaMU, nHaue Tepsuid cad [33]. Myx He mMen mpaBa Ha Pa3BOj B
clly4ae COBEpUICHUS! HACHJIUS HaJl ero >keHod. OCHOBaHMEM pa3Bojia MOTJIU CTATh
JEUCTBHUS JKEHBI, CTABUBILMUE 10l COMHEHHE €€ pEIyTalMIO U JaBaBIINE [TOYBY JJIS
NOJIO3PEHNI B HM3MEHE. TakOBBIMM MOIJIO CUMTAThCA YYacTHE B Pa3IMYHBIX
oOLIeCTBEHHbIX MeponpuaTusx. Hekotopele wuccnepoBatenu (Hanmpumep, B.A.
[{pmuH), oqHAKO, YKA3bIBAIOT Ha TO YTO JKeHIIWHBI B JlpeBHeit Pycu oOnamanu

Oosbliei cBOOOIOM, YeM ApeBHUE pUMIIsTHKY [44, C. 366].
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Cymnpyxeckas n3MeHa Mya Kapanach mrpadom. [loBomom ais pazBoaa ais
o0oux CympyroB ObUIO TIOKYIICHHWE HA €T0 JKW3Hb JAPYTUM Ccymnpyrom. Bmpouew,
A.W. 3aropoBCKHii MmoJiaraer, uTo 3Ta HOpMa He neictBoBaia [18, c. 116-117].
OpHako maHHAasE HOpMa CKOpEE MPUMEHSJIACh Ha MPAKTUKE — TOCIE MPUHSATHS
XpUCTHAHCTBA IIEPKOBb HECKOJBKO OrpaHMyWiIa BJIacTb My>Ka B CEMBE.
OcHOBaHUSIMU pa3BO/Ia MOTJIM CTaTh I0OpayHble AOJTH, €CJIM OHU CTaBUJIM CEMBIO
B HeOiaromony4Hoe (UHAHCOBOE TIOJNIOKEHHE, 3JI0YMOTPEOTICHHE alKOTOJIEM,
Kpaxka ¥ MpOMaThIBAaHUE UMYIIIECTBA JKEHBI.

B XV B. pa3Boa Ha Pycu pazpemaiicsi B ciydasix, €ClIu MY»K KIJIEBETal IO
NOBOJY LIEJIOMY/pUs CBOEH >KeHbl. Eciin B ceMbe ObLIM JE€TH, MYK ObUT 00sA3aH
OCTaBUTh MM M E€HE BCE MMYIIECTBO. Pa3Boj, OCHOBaHHBIA HA MOCTPUKECHUU
OJIHOTO M3 CYNPYTOB, KaK MPABUIIO, COMPOBOXKIAIICS 3aKJIIOUCHUEM CIIECIIUATBHOTO
JIOKyMeHTa, «pa3BogHou 3amucu». Omnako B XVII B. pa3BenéHHbie XEHBI HE
00s3aTEIbHO OTIPABIUINCH B MOHACTHIPH (paHee Moj00HbIe ciiydyan Obuth Oosee
YaCThIMH).

B nauane XVIII B. [letpoBckue pedopmbl 3aTpoHYIU U OpadHble, CEMEHHBIC
otHouieHus. Ilpouenypa pa3Bojia yCIOXHSAJIACh — CO BPEMEHEM pa3BOJ 110
000I0THOMY COTJIACHIO CYNpYyroB ObLI 3anpeméH. OIHaKo KEHBI MOTyYaad IIPaBo
JOOUTBCS pa3jydeHHs C MYKEM BCJICICTBHE JKeCTOKoro oOpamieHus [1, c. 44].
Takum 00pa3oM, BHOBb BBIUTH 3aMyX ObLIIO HEBO3MOKHO. HoBOBBezeHMEM cTalia
BO3MOYKHOCTh Pa3Bojia ¢ MPUTOBOPEHHBIMH K MOKU3HEHHBIM KaTOPKHBIM paboTam
— CCBIJIKA CUUTAJIACh TPAXKIAHCKON cMepThio. HecrnocoOHOCTh 0IHOTO U3 CYNPYTOB
K OpayHOMY COXHUTEIBCTBY TPEOOBAIOCH [OJITO JOKAa3blBaTh, XOTS 3TO U
MPU3HABAJIOCh YBAKUTEIBHOM MPUYUHON pacTopxkeHusi Opaka. B mepuon
OCYILECTBJICHUSI 1IepKOBHOTO KOHTpoJiss Cunoaom (1700-1917 rr.) momyckancs u
pa3BoOJl BCJICJICTBUE TPETIO00ACSIHUS Myka (paHee TOCIEeTHUN HaKa3bIBaJCs
enuTuMbEN). HeBO3ZMOKHOCTh Pa3OWTHUCh MO APYroil MPUYMHE, KPOME H3MEHHI,

NpUHY>KJana CyIpyroB BBICIEKUBATH APYT Ipyra U OYEPHATH B ria3zax oOIIeCTBa

[50, c. 43-44].
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KonuuecTBo pa3BogoB cO BpEMEHEM POCIO, HO /10 peBoitonuit 1917 r. no-
MpeXXHeMY OBUIO KpaifHe Majio 10 CPaBHEHUIO C 4uciIoM OpakoB. Tem He MeHee,
(dakTHUecK pacmaBIIMXCcs ceMeil Obls10 HaMHOTO OoJbIIe. [IpaBociaBHas IEPKOBb
CYIIECTBEHHO pacUIMpuiia MpaBa CYNPYroB Ha pPa3BOJ MOYTH OJHOBPEMEHHO C
oonpmeBukamu (1917-1918 rr.). [locne OktsiO6pbckoii peBomonuu 1917 r. nena o
pa3Bojie M3bIMAINCHh M3 BEACHUS LEPKBH U IMEpelaBaliCh Ha PacCMOTPEHHE
MECTHBIM cyJaMm. MHHIMaTopoM pa3Bojga MOT CTaTh JitoOoW u3 cymnpyros [32, c.
128-129].

C 1926 1. mpouemypa pactopkenus Opaka Obu1a emé 0osee ympoieHa. bpak
Mor ObITh pacToprHyT B 3AI'Ce, B ToM umciie 0e3 0043aTeIbHOTO MPUCYTCTBUS
npyroro cymnpyra. OagHako B 1944 r. mpoueaypa BHOBb YKECTOUYMJIACh — Kak U
panee, Opak pacToprajyics B CyJ€e, CyJ MOT OTKa3aTh B yJIOBJIETBOPEHUH HCKa, B TOM
YKCciIe CIM Ha pa3Bojie HacrtauBanu oba cympyra [32, c. 129]. C 1969 r. 6pak
BHOBb MOT' OBITH pacTOprHyT uepe3 opraH 3AI'Ca — cya paspeman momoOHbIE
CIIOpBI TOJBKO TIPH OTCYTCTBHH COTJIACHS BTOPOTO CYNpyTa, HaJUYHH
HECOBEPIIICHHOJIETHUX JETel B CEMbE M HEKOTOPBIX JIPYTUX OOCTOSTEIbCTBAX
nena. OTH  cmocoObl cymiecTByloT M B Poccuiickoii ®enepauuu, Oyaydu
npeaycmotpensl CemelrinbiM Kogexcom PO.

IlepkoBHOE TmpaBo, a TO3HEE U COBETCKOE 3aKOHOJATEIHCTBO
npeaycMarpuBaiu Oosiee KECTKMHA MOPSAJOK pas3Boja IO CPaBHEHUIO C
coBpemenHoir Poccueii: no Oxta0psckoit peBomoonuu 1917 1. pasBox Obud
WCKJIFOUEHHEM, COBETCKAasl BJIACTh MEPUOJMYECKH yIpollajia Mpoleaypy pa3Boja
aHAJIOTUYHO (eaepaTbHOMYy 3aKOHOAATEIbCTBY. Poccry TpEeacTOUT 0OecCTeunTh

COXpPaHCHHUC N PA3BUTHC MHCTUTYTA CCMbHU B HOBBIX COIIMAJIBHBIX PCAIHAX.

2.2 Cnoco0b1 pacTop:keHusi o6paka B Poccuiickoii ®@enepanuu

OcHoBaHMs TpekpamieHuss Opaka H  CHOCOOBI €ro  pacTOpPKEHHs
peryaupyroTcsi, TIaBHbIM 00pa3oM, HopMamu TaBbl 4 CemeitHoro Konekca PO®.
JIBymMsi OCHOBHBIMHU crioco0aMu pactopskeHus Opaka B Poccuiickoit deneparuu

ABJIAIOTCSL pacTopxeHue Opaka B opranax 3AI'Ca, a Takxke B cyAeOHOM MOpsiAKe
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(ct. 18 CK P®). Cr. 19 CK P® perynupyeT NOpsIOK U YCIOBUSA PACTOPKEHUS
opaka B 3AI'Ce, ct.ct. 21-23 CK P® — B cyze.

CMepTh TpaxkaaHWMHA WIHM OOBSBICHUE €ro yMEpIIMM HE BIEKYT
HEOOXOJMMOCTH TIPUMEHEHUS HUKAKWX CHCIUATBHBIX TPOIEAYpP PaCTOPKCHUS
Opaka, W TMpeKpaiieHue Opaka TOJITBEPKIAACTCS CBUICTEIHCTBOM O CMEPTH.
MomeHTOM pacTopkeHHusl Opaka B MOAOOHBIX CIIy4asiX CUUTAETCA JCHb CMEPTH
cynpyra. OcHOBaHHsI OOBSBICHUS TPaXKIaHWHA YMEPIIUM TIPEIyCMaTPUBAIOTCS
['K P®O. B cayyasx, ecind TpaxkIaHUH, OOBSBJICHHBIM yMEpIIUM, BHOBb
NOSIBIIIETCA, Opak MOKET ObITh BOCCTAHOBJIEH MOCJE OTMEHBI pelIeHUs cyaa 00
OOBSIBIICHUHM yMEPIIUM, €CJIM JPYrod CyNpyr He BCTYIHJI B HOBBIA Opak [16, c.
121-122]. B aToM citydae mpaBOOTHOIICHHS, BO3HUKIIIHE MEKIY CYIPyTraMH IIOCIIe
3aKIJIIOUeHUs Opaka, CAUTalOTCSA HE TPEKPaIIaBIINMUCH.

Pactopkenne Opaka CIIy)KUT WHBIM OCHOBaHHUEM €ro mpekpaiieHus. B
OTJIMYME OT CMEPTU CYNpyTa WM OOBSBICHUS €r0 YMEpIIUM, B JIAaHHOM Cllydae
OTpeAeNonM (HaKTOPOM SIBIISICTCS HAJIWYUE BOJIM CYNPYrOB HA PACTOPIKEHUE
Opaka (U0 BOJM OIEKYHa Cymnpyra, MpU3HAHHOTO HeneecrnocoOHbIM). Pa3Bon
BJICYET MPEKPAIICHNE UMYIICCTBEHHBIX U TUIHBIX HEUMYIIIECTBEHHBIX OTHOIIECHUN
MEXIy cynpyramu. Takum oOpa3oM, OCHOBHBIMH CIIOCOOAMH pacTOPKEHHUs Opaka
SBJIIIOTCS. QJIMUHHCTPATUBHBIA M CyA€OHBIH CIMOCOOBI. AJIMUHUCTPATUBHBIN
MOPSJIOK MPEIONIaraeT BO3MOXKHOCTh pacTop:keHus B opranax 3AI'Ca, cyneOHbIi
HOPSIOK MPUMEHSAETCS Ha OCHOBAHHHM IMOJaYd MCKOBOTO 3asBjieHUs B cyx [19, c.
41].

Pemenne NnumeBckoro paitonHoro cyaa Pecnyonuku bamkoproctan ot 25
utonss 2019 1. mo gmemy Ne 2-385/2019 Obuto mpuHSATO TIO pe3yjbTaTam
PacCMOTPEHUs TPAXKIAHCKOrO JAeNa MO UCKy rpaxiaaHku I'. k rpaxnmanuny M. o
paszjiesie COBMECTHO HAKUTOTO UMYIIECTBA MEXAY CYIIPyraMy U BCTPEYHOMY HCKY
rpaxxaanuHa M. x rpaxaanke ., o paszmene COBMECTHO HAXKUTOTO MMYIIECTBA U
pazaeine obmiero nonra. Cyj nepBoi MHCTAHIIMU YCTaHOBWI, uTo 19 aBrycra 2005
r. MEXIY HCTIIOM M OTBETYMKOM OBLI 3aperucTpupoBaH Opak. Mx Opak Ob1

MpeKpailéH Ha OCHOBAHUM PEIICHUS MHPOBOTO CyAbM cyAecOHOro ydactka Ne 1
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NnumeBckoro paiiona ot 19 oxtsadps 2018 1. 3a Bpemsi Opaka y Cymnpyros
ponunock aBoe cbiHOBer, 2006 u 2011 rr. poxnenus. Kpome Toro, cympyru
COBMECTHO BHOCHWJIM JICHEKHbIE CyMMBbI Ha 0aHKOBCKUM cuéT B [TAO «COepbaHk».
Onnako 4 centsaOpst 2018 T. OTBETUYMK CHSJ C YKa3aHHOTO cuéTa JEHEKHBIC
CpEICTBA U PACHOPSIMWICS UMH 1O CBoeMy ycMoTpeHuto [34]. Mcrell U OTBETUHK
HE JOCTHUTJIA COTJIAIIEHUS IO BOIIPOCY pa3jiesia JAHHOIO UMYIIECTBA.

Hcxons w3 m3IokKeHHOTo, TpakaaHka I'. HacTamBajia Ha HEOOXOAMMOCTH
ONpENEIICHUS] UX C OTBETYMKOM JIOJM B COBMECTHO HA)XUTOM HMYUIECTBE, B
pasmepe mo 1/2 gonmum, a Takke pasjena WMYIIECTBA, BKJIIOYAs B3BICKAHHE C
oTBeTYMKa 1/2 yactu BKJajna no O0aHKoBCKOoMYy cuéty. B cyneOHom 3acemanuu 30
anpens 2019 r. npencraBuTens oTBeTUMKA 1. IpeACTaBUIIa BCTPEUHBIN UCK B CY/I O
pazzmenie  oOIEro COBMECTHOTO MMYyIIecTBa cynpyroB. OTBETYMK U  €ro
MPEAICTaBUTENb YKa3bIBAIM Ha cieayromue oocrostenscTBa: orBeTynk Y. u [TAO
«COepOaHk» 3aKIIOYIIA KpEeauTHBIM noroBop oT 18 mas 2015 r., ¢ coriacus
UCTHUIIBI, HA CyMMY 294 ThIC. py0. cpokoM Ha 60 MecsIeB Ha ceMEeHbIC HYXKIBI —
nokynky aBromoOusisi Peno Cannepo, 2014 r. B., 3aperucTpupoBaHHBIN HA UM
HUCTUIBI. B COOTBETCTBUM C BBIMMCKOM O COCTOSHUM BKJIaja, OTBETUYMK BHEC 147
ThiC. 620 py6. B cuét moramenusi kpenura. Ha 30 ampens 2019 r. xpeauTHbIN
JIOTOBOP OB 3aKPHIT B CBS3U C TIOJHBIM TOTAIICHUEM J10JITa.

OTBeTUYMK HACTaWBAJI HA TOM, YTO CyMMa, yIUIau€HHAass OTBETYMKOM B CUET
MOTAllIeHUs] 3aJ0JKEHHOCTH MO0 KpeauTHOMYy noroBopy ot 18 mas 2015 r. B
pasmepe 147 teic. 620 pyOseit, sBISETCS OOIIMM JOJTrOM O0OMX CYNpPYroB U
MOJJICKUT pasliesly B paBHBIX AoJjiaxX. OTBETUMK yKa3zall M Ha TO, YTO MOCIeE
pacTop)keHus: Opaka aBTOMOOWJIb OCTaJiCd B COOCTBEHHOCTH HCTHIIBI, U OHHM HE
MOTYT JOCTHUYb COTJIAIICHUS MO HEMY, TOrJa KaK OH TAaKXKe SBJISUICS COBMECTHO
HAXXUTBIM UMYIIECTBOM, CTOMMOCThIO 300 ThIC. py0. Takum oOpa3om, orBeTunk M.
MPOCUJT TIPU3HATH YIIJIAYEHHBIC UM JICHE)KHBIE CPEJICTBA OOIIUM JOJTOM CYIIPYTOB,
pa3AeIUTh UX B PaBHBIX JOJAX U B3bICKaTh C UCTUIBI 73 ThIC. 810 pyod., a Takke
o0OecreuuTh pas3fen aBTOMOOWIS, KaK COBMECTHO HaXXHTOTO HWMYIIECTBA,

BBITIJIATHUB €MY MOJIOBUHY €r0 CTOUMOCTH B pazMepe 150 Toic. pyo.
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B pamkax cyaebnoro 3acemanus 28 mas 2019 r. uctumna I'. yBenmmymia
WCKOBBIE TpeOOBaHUS, YKa3aB Ha (PaKT COBMECTHOTO MPUOOPETEHUS aBTOMOOWIIS
Mazda CX-5 2015 r. B. HenaBHO UCTHIIE CTal0 U3BECTHO, YTO CBEKOP 3aKIIOYMII
JIOTOBOP KYIUTU-TIPOJIaKU C aBTOCAJIOHOM, M TIO3JHEE TIOJapwyl aBTOMOOWIIb
orBeTunky WM. Ha ocHOBaHMM AKOObI (UKTHUBHOTO JOrOoBOpa JapeHHs,
HaIpaBJICHHOTO HA HUCKIIOYEHHE HMYIIECTBA M3 YKCJIa COBMECTHO HaXKUTOTO.
Hcrtuna ykasana Ha TO, UTO KBUTAHIIMKA 00 yIUIaTe Hajora Ha HOBBIH aBTOMOOWIIL
OPUXOAWIA Ha UMSI OTBETYMKA, a TaKKE€ HA TO, YTO OHM COBMECTHO HAKOIWJIH
JICHEe)KHBIE CpEJICTBA Ha HOBBIM aBTOMOOWIbL. 3a BpeMs Opaka OHM COBMECTHO
npuoOpeny rapax riomaabio 18,5 kB. M. 1 KoJi€éca B KOMIUIEKTE. B CBsI3U ¢ 3TUM
UCTUIA TPOCWJIA TPUCYAUTh € KOMIICHCAIMIO 32 YKa3aHHOE HMYIIECTBO, B
pazmepe 623 Thic. 547,5 pyo.

B cyne6nom 3aceganuu 14 utons 2019 r. uctuiia BHOBb YBEJTUYMIIA HCKOBBIE
TpeOOBaHMsI, TPEABIBUB HMX K COOTBETYMKAM, BKIIIOUasi OBIBIIErO CBEKpa U
aBTocasioH. Mctuila mpocuia mpu3HaTh 3aKIIOUEHHBIE MEXKy HUMH IO MIPOIAXKE U
JAPEHUI0  aBTOMOOWJI ~ CHIENKM  HUYTOXKHBIMH UM HEJICHCTBUTEIHHBIMU
COOTBETCTBEHHO, OTPEOOBaB B3bICKATh C OTBETUYMKA JACHEKHYIO KOMIICHCAIIMIO 32
aBTOMOOMJIb M OCTAJIbHOE MMYIIECTBO B pasmepe 623 toic. 547,5 py6. u 490 ThIC.
35 py0. COOTBETCTBEHHO.

B cyne6nom 3acenanuu 28 uroHs 2019 r. OTBETYUK YTOYHUI CBOM UCKOBBIE
TpeOOBaHMsI BO BCTPEYHOM HCKOBOM 3asiBJICHHH, JOIMOJHHUTEILHO HacTauBas Ha
koMrieHcaumu 72 Thic. 103 pyO. B CU€T HMCHOJB30BaHUS MCTHUILIEH COBMECTHO
HaxuToro wumyiecrsa. CyaoM TMepBOM HHCTaHUMM ObUIO, OJHAKO, OBLIO
YCTaHOBJICHO, YTO pPaHEE CTOPOHBI 3aKIIOYaIM MHUPOBOE COTJIANIEHUE B IIEJISIX
YpEryJIupoBaHUs pPa3HOIIACHH, OJHAKO OTBETUMK YKa3biBal Ha TOT (haKT, 4TO
WCTUIIA BBEJNa €ro B 3a0JyKJIeHWEe, YTO HE BBIABUTATh MPETCH3UN IO TMOBOIY
paszjiena COBMECTHO HAXUTOTO UMYIIIECTBA B JIaJIbHEHIIIEM.

Cyn ynoBJIETBOPUJI OCHOBHBIE HMCKOBBIE TpeOOBaHUS UCTULBI ., TpU3HaB
HEJICHCTBUTEILHBIMA ~ OCHIAPUBAEMBIE  CJACNIKH, TMPUCYIAUB BO3MECTUTH 1/2

CTOMMOCTH aBTOMOOWJISE U 1/2 COBMECTHBIX JIEHEKHBIX CPEACTB Ha OaHKOBCKOM
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cu€re, M3AEPKKHU OIUIaTy YCIYr NPEICTaBUTENsA, OLEHIINKA, IOCYAapCTBEHHYIO
NOLUIMHY, OJHOBPEMEHHO YJIOBJIETBOPHB M OCHOBHBIE TpeOOBaHMsS OTBETUYHKA,
U3JI0)KEHHBIE BO BCTPEYHOM Hcke — 1/2 croumocTtu aBromoOuns Peno Cannepo u
JCHEKHYI0 KOMIICHCALIMIO 3a OIUIAYEHHbIE CYMMBl KpeIuWTa 3a JdaHHbIA
aBTOMOOUJIb. B OCTaNbHON YacTH MCKOBBIX TpeOOBaHUI 00EMM CTOpOHAM OBLIO
OTKa3aHo.

AnemnsiumonHoe  ompeznenenne  BepxoBHoro  Cyna  PecnyOnukwu
bamkoptoctan ot 8 okTsi6pst 2019 1. Ne 2-385/2019 Ob110 IPUHATO Ha OCHOBAHUU
pPacCMOTpPEHHUs aneJUIIHMOHHON kamoObl oTBeTYMKa M. Ha pemieHue cyna nepBou
uHcTaHuuu. Cyz aneuisIquOHHOW MHCTAaHIMU TPU3HAJ, YTO *ano0a HE COAEPIKUT
JIOBOJIOB, HE U3YYEHHBIX U HE IIPOBEPEHHBIX PANOHHBIM CYZOM, OCTABUB PEILCHUE
HWKECTOSIIEro cyaa B cuie [2].

Taxum 00pa3om, BEIOOp KOHKPETHOTO cI1oco0a pacTop:KeHusl Opaka 3aBUCUT
OT KOHKPETHBIX 00cTosATenscTB nena. CyneOHas mpakTuKa, Hapsay ¢ MPaBOBOM
JOKTPUHOM, CIIY>)KUT OJHHM U3 CPEICTB, CHOCOOCTBYIOLIUX COBEPIICHCTBOBAHUIO
CEeMEHHOT0 3aKkoHoJaTeNbcTBa PD, BKIIIOYas MHCTUTYT Opaka, ero 3aKJIFOUeHUs U
pactopxkenusi. He sBisAdach oQuIMaIbHBIM HCTOYHMKOM POCCHUHCKOIO IpaBa,
MPABOIIPUMEHUTENbHAS MPAKTUKA WIPaeT BAXKHYIO pOJIb B YpPEryJIHUpOBaHUU
CHOPHBIX  IPAaBOOTHOLIEHUM, pa3bsCHEHUU psla HOPM  JIEWCTBYIOILETO
3aKOHOJATENbCTBA.

JlanbHeiiee pa3BUTHE MPABOMPUMEHUTENBHON NEATEIHOCTH B cdepe
WCCJIEIOBAHMS BBICTYNAET Ba)XXHBIM (DaKTOPOM Pa3BUTHSI POCCHUKMCKOrO IMpaBa.
JlesTeIbHOCTh POCCUMCKUX CY/IOB JIOMOJHSET YCUIINNA 3aKOHOJATENS, JOCTUKEHUS
IPaBOTBOPYECKON AesATeNbHOCTH B Poccuiickon @enepanuu, Kak U IIPaBoOBas
JOKTPUHA, TO €CTh CHCTEMa IOPUIUYECKUX KOHLEMUUA M MCCIEe0OBaHUN
POCCUHCKMX YYEHBIX, B TOM YHUCJIE M MO BOMNpPOCAM MPaBOBON MPHUPOILI H
IOPUANYECKON cuiibl cyAeOHbIX akToB. CyneOHas mMpakTuka oTiinyaetcs Oosee
BBICOKMM YPOBHEM BOCTIPUSITHS aKTyaIbHBIX MPABOBBIX U3MEHEHUN U COLIMATIBHBIX
peanuii, cynaeiickoe TmpaBo Ooyiee aganTUPOBAHO K PA3JIUYHBIM  SBICHUSM

PaBOBOM JKM3HU. OTH YCJIOBUS M OCOOCHHOCTH MPHUBOAIT K COJMKEHUIO
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Pa3IMYHBIX HAUUOHAIBHBIX MPABOBBIX CHCTEM M ceMeu. HemanoBaxHo, 4TO
POCCHIICKME CyIbl, B YaCTHOCTH, YYUTHIBAIOT HEOOXOMMMOCTH OOecreueHus
€MHOO0OPa3HOr0 MPUMEHEHUSI HOPM MaTepUajbHOTO M MPOIECCYabHOTO IpaBa.
CyneOHble aKThl 3HAYMMBI M C TOYKH 3pEHUS Y4€Ta TCHICHIUHA W TEPCIEKTHUB
pa3BUTHSA IPABOBOM cUCTEMBI PD.

bonee akTMBHOE HCHOJI30BAaHUE M MPUBICYCHUE CYIACOHOW MPaKTUKH,
MPaBOBOM JIOKTPUHBI CIOCOOCTBYET YCTpPaHEHHUIO MPOOETOB W KOJUIM3UH B
JEUCTBYIOIIEM 3aKOHOJATENbCTBE. MeXAyHapoaHble I0TroBOpbl Pd, sBissACH
opuIMaThbHBIM HMCTOYHUKOM IIpaBa, TaKKE CIIOCOOCTBYIOT PEIICHUIO OSTUX
npoOjieM, OJHAKO OHM JajeKO HE BCErja MNPUMEHUMBI B TPaXJIaHCKOM
CYyJONIPOU3BOJACTBE. YUET COLMAIBHBIX pEAINM, SBICHUM MPABOBOU KU3HU
HEOOXOJMM ISl Pa3BUTUSL 3aKOHOJATENbCTBA W, B YAaCTHOCTH, MPOUEIYP
BBIHECEHHUS U [IEPECMOTPA ONPEACIICHUM CylaMU Pa3HOr'0 YPOBHSI.

I[Ipy »>TOM BaxkHa JAeTanv3alys IOJOKEHUUW 3aKOHOAATEIbCTBA IS
OTACJIBHBIX OTHOIIEHUM, CBA3aHHBIX C MPUHATHUEM U JIEUCTBUEM MPOMEKYTOUHBIX
CyAeOHBIX aKTOB (Ompese/ieHui) cyna (B TOM YHCIIE, U KacaTelIbHO BO3MOYKHOTO
y4acTusi B CyAeOHOM pa3OHUpaTesibcTBE OPraHOB TOCYJAapCTBEHHOW BIIACTH U
MECTHOTO camoynpaBiieHus). Pa3paboTka MpaBOBBIX MEXaHU3MOB 3aIUTHI MPaB
CTOpPOH CyIeOHOTO pa3OMparTenbCcTBa, HWHBIX CYOBEKTOB MAaTEpUANIbHBIX U
MPOLECCYAIbHBIX MPABOOTHOIICHUN SIBJISIETCA Ba)KHBIM HAMNPABICHUEM Pa3BUTHUS
TPaXXJIAHCKOTO MPOLECCYaJIbHOTO 3akoHojarenabcTBa P®O. B cBs3m ¢ stum
HEOOXOJIMMO KaK MPUHSATHE HEAOCTAIOIIMX MPABOBBIX aKTOB, TaK M JIETAIM3AIIUS

CYmECCTBYIOIINX 3aKOHOAATCIIbHBIX AKTOB.

2.3 IOpuauyeckue nocjieacTBUs PacTOp:KeHUs1 Opaka

B cuny 4. 1 cr. 25 CK P®, npu pacropkennn B opranax 3AI'Ca Opaxk
MpPEeKpamaeTcss co JHS TOCYJAapCTBEHHOW PETUCTPAIM PACTOpPKEHUs Opaka B
KHHUT'C PETHCTPAIMNA aKTOB TPAKIAHCKOTO COCTOSIHHS, a TIPH pacTOp>KeHUH Opaka B
CyZie — CO JHS BCTYIUICHHUS Cyae0HOro pelieHus B 3akoHHYyto cuiy [23, ¢. 31-32].

OnpeneneHne MOMEHTa MpEKpallleHuss Opaka MMEET BEeChbMa Ba)KHOE 3HAYEHUE,
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MOCKOJIbKY UIMEHHO € 3TOF0 MOMEHTa IPEKPAIIAIOTCS UMYILIECTBEHHBIE U JIMUHBIE
HEMMYILIECTBEHHbIE OTHOILUEHUS MEXAy CYINpyraMy, BO3HUKAIOUIME CO JHS
rocyaapcTBeHHoi peructpanuu B opranax 3AI'Ca. Cpok mpekpaiieHusi Opaka ¢
MOMEHTa BBIHECEHHMSI CyJIE€OHOr0 pEIIEHUs, pPaBHBIM OJHOMY MeECHLY,
OTIpEJIEISIETCS] UICTEUCHUEM CPOKa Ha aleuUISIIIMOHHOE 00KajloBaHUE PEIlIeHUs cyaa
nepBoii uacTannuu [19, ¢. 32-33].

KOpuanueckne MOCIEACTBHUS PACTOPKEHUS Opaka BBIPAXKAIOTCS, MPEXKIE
BCET0, B TMPEKPAIICHUH MUMYIIECTBEHHBIX M JIMYHBIX HEUMYIIECTBEHHBIX
OTHOIIIEHUN Mexay cynpyramu. Cpok HCKOBOM JIaBHOCTH MJig TpeOOBaHUM
CYIIPYTOB O pasjiesie o0IIeil COBMECTHOM COOCTBEHHOCTH COCTABIISIET TpH roja [45,
c. 403].

Cr. 26 CK, BmepBeie ms1 Poccum, ycTaHaBIMBaeT BO3MOXHOCTD
BOCCTaHOBJIEHUsI Opaka. OCHOBaHUE — IBKa CYIpyra, 0ObSBIEHHOTO YMEPILIUM WIIH
0e3 BECTH OTCYTCTBYIOIIIUM, €CJIU IPYTO# CYNpyT HE BCTYIUII B HOBBIN Opak [41, c.
89]. IIpu pacTropkeHUn Opaka COBMECTHOE UMYIIECTBO JCIUTCS B PABHBIX JIOJIAX,
HO JIMIIb B CIIy4Yasix, €CJIM He ObUT 3aKIII0YEH OpadyHbli JoroBop. Eciu cynpyru He
OB CHIOCOOHBI CAMOCTOSITEILHO Pa3JeauTh 00Iee COBMECTHOE MUMYIIECTBO, TO
IpU ero cTouMocTH cBbimie 50 Thic. py0. crop, Kak yKas3blBajoCh BbIIIE, OyAeT
paccMaTpUBaThCA PAOHHBIM CyJIOM IO IEPBOMl MHCTAHIMHM, B MHOM Clly4ae —
MUPOBBIM CynbE. B ciydae Hammumsi oOMIMX HECOBEPILEHHOJIETHUX JIeTed B
HEKOTOPBIX CIIy4asX MMYILIECTBO JIEIUTCS C YYETOM MX MHTEPECOB, OJHAKO CaMH
JIETH HE MOTYT IIPUHUMATh y4acTUE B pa3lielie pOaUTENbCKOro nmymecra. Ct. 36
CK PO ompenenseT MMYIIECTBO Ka)KIOr0 M3 CYNPYroB, HE MNpUHAIJIEKAIIEEe
o0mieil coBMecTHOM coOcTBeHHOCTH. [locne pa3Boja cynpyru TepsitoT HEKOTOpbIe
npaBa, BKJIIOYas MpaBa HACIEIOBAaHUS MPHU YCIOBUU CMEPTH OBIBILETO CYIPYra,
IpaBa Ha TOCYJapCTBEHHOE obOeclieueHue, Ha ciay4yail cMepTH OBIBILErO CyIpyra
[21, c. 35].

B cnydae HecrnmocoOHOCTH POAMTENEH TOrOBOPUTHCS O OYIyIIEM CBOUX
JIeTe B MPOIECCE pacTOpKeHUs Opaka, 3Ty mpoliemMy OyIyT pemiaTh CyIbl.

Ponurenu 00s3aHbl yUUTHIBaTH MHEHHE peOEHKa, eciu emy 10 u 6omnee ner. Cyn
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00s13aTe€IbHO YYMTHIBAET CUMIATHH pPEeOEHKAa KO BCEM YJIEHAM CEMbH, Ba)KHOE
3HAYCHHWE HMMEIOT YCJIOBUs oOpazoBaHus u Bocrutanus [38, c. 104]. Yposenb
JI0X0Ja POJAUTEIIS UMEET 3HAUCHUE, HO HE SBJISICTCS] KIIIOUEBBIM YCIIOBUEM.

PactopxeHue Opaka sIBIsSI€TCSI BAXKHOM COCTaBIISIOIIEH MHCTUTYTa CEMbU B
poccuiickoM ceMmeiiHOM mpaBe. ['ocymapcTBo oOecrieunBaeT KOHCTUTYIIMOHHYIO
3alUTYy MaTepuHCTBa W JnerctBa, cembu (4. 1 cr. 38 Koucturyuum PD),
paBHONpABUE pPOJAUTENEH B BONpocax 3a00Thl O JAETSIX M HMX BOCIUTaHUHU,
00s13aHHOCTh TPYAOCIOCOOHBIX JeTed, pocTurmmx 18 mer, 3ab0TuUThCi O
HETPYJAOCHOCOOHBIX poauTessx. ClieqoBaTeNbHO, TOCYAAPCTBO MPENOCTABISET
0CO0YI0 COIMANBbHYIO Y TPABOBYIO 3aIIUTY JaHHBIX MpaB. OTHOBPEMEHHO CIEAYET
YUYUTHIBATh, YTO B CEMEHHBIX MPABOOTHOIICHUIX MPEo0Iaat0T YaCTHOIPABOBBIC
Hayajia MW JMCIO3UTHUBHBIA METOJ, a BMEIIATEIbCTBO TOCYJAapCTBA MOXKET
OCYILIECTBIISITECA B OrpaHUYEHHBbIX mpenenax. CouuanbHas 3HAYUMOCTh STHUX
OTHOILIEHUH MpPeNoNpeaeiseT y4acTue rocyAapcTBa, OorpaHMYMBaeMoe CBOOOIOM
IpaKJaH — HallpuMep, MPaBO HA YAaCTHYIO KU3Hb SBISIETCS rapaHTUEd CBOOObBI
JUYHOCTH, €€ CaMOCTOSTEIBbHOCTH OT OOLIECTBAa M TOCYAapCTBa, APYTUX JIMIL.
[Ipexxne Bcero, UMEHHO B pPaMKax YaCTHBIX IMPABOOTHOUIEHUH BCE CYOBEKTHI
PaBHOIIPABHBI

[IpaBo Ha pactopkeHwe Opaka — BakHas TapaHTHS TpPaB U 3aKOHHBIX
WHTEpPECOB TpaxaaH. B ciydyae ¢akTHueckoro pacnajga CE€MbU OHHU JIOJKHBI
00Ja1aTh BO3MOXKHOCTBIO pa3Bo/ia Kak B YIPOIIEHHOM aJMUHUCTPATUBHOM, TaK H
B Ooisiee CIOXKHOM cyneOHOM mopsake. B mepcrnekTuBe, OJHAKO, CIEAYET
CTUMYJIMPOBaTh COKpAILlEHWE YHUCJIa Pa3BOJOB, COXPAHEHHE U Pa3BUTHE

WHCTUTYTHI CEMbU B HHTEPECAX POCCUICKOTO 00IIECTBA U TOCYAapCTBa.
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I'maBa 3 CpaBHUTe/IBHBIN aHATH3 3aKJII0YEHUS U PACTOPKeHHs OpaKka

10 POCCUHIICKOMY M 3apy0e;KHOMY 3aKOHOAATEJIbCTBY

3.1 O0mue MoJIOKEHHUsI 0 3AKJIIOYEHNU H PACTOPKEHNU OpaKa B

3apy0eKHbIX CTPAHAX

3apyOekHOe 3aKOHOJATENbCTBO, KakK M 3akoHoJaTenbcTBO P®d, He
3aKpeIuIIeT TMOHATUA Opaka. 3akjloyeHue Opaka TpPaJuLUHUOHHO  MOKET
MPOUCXOJIUTH B Pa3HBIX OpMaX:

1) I'paxxnanckas popma 3axmrodeHus: opaka (OPI', @pannums, PO) ocHoBana
Ha 00513aTeIbHOI TOCYIApCTBEHHON PErUCTPALMH. Y IOJTHOMOYEHHBIMU OpraHaMH,
Kak TpaBuiio, BEICTYNa0T 3AT'C win MyHUIIUIIATBHBIE OPTaHbl (K IPUMEPY, MIPUS
B0 ®paHLnH);

2) Pemurnosnas ¢opma 3akmodenus Opaka (Mpan, Hpak, psm apyrux
MYyCYJIBMaHCKUX TOCyAapcTB, M3paumib), Kak MpaBUiIOo, CBOMCTBEHHA CTpaHaM
MyCYJbMaHCKOTO MHpa B CHJy cCHeUUPUKA OOIIECTBEHHOIO YCTPOMCTBA.
Penurrno3nsle HOpMBI SIBIISIFOTCA OCHOBHBIM HCTOYHHMKOM IIpaBa B 3THX
rocynapctax. bpak mpeamnonaraet onpeaeaEHHbIN peIMrio3HbI 00psi, BEHYaHHE
B XpaMme (IIepKOBb, ME€UETh, CHHArOTa), BAXKHBIM yCIOBHEM 3aKJIIOUYCHHS Opaka B
M3panne ciayKUT TPUHAIICKHOCTh K pPEIUrno3Hor oOmuue. He Moxker OBITH
3apErucTpUpOBaH Opak MEXAy TMPEACTABUTEISIMU Pa3JIMYHBIX PETUTHO3HBIX
koH(peccuit. HeBo3mMokHa u  peructpamus Opaka MEXIy €BpesMH U
WHOCTpaHHBIMU Tpaxkiaanamu [43, c. 23].

JIL.B. IlutoBuu, A.b. HHKHMIIOB OTMEYalOT, 4YTO CBAIICHHOCTYXHUTEIb,
OCYIIECTBIISIONMN OpakocoueTaHue, MOJDKEH 00J1alaTh MPaBOM Ha 3aKIIOYCHHE
Opaka. Ilocne penuruo3HoOil LEpPEeMOHUHU, KAaK MpaBUio, CIEAyeT OOpaTUThCSA B
rOCyJIapCTBEHHBIA OpraH C IEJIbI0 MOJTYYEHHUs O00s3aTEIbHOTO CBUIETEIHCTBA O
3aKIroYeHun Opaka. TpeOoBaHUs, NPEIBSIBISEMbIE K PEIUTHO3HBIM Opakam,
3aBUCSAT OT MECTa MPOKUBAHUS 3asIBUTEIISI U €70 PETUTHO3HONU MPUHAJICKHOCTH;

3) AnwsrepHatuBHas (opma Opaka (Mcmanus, BenmkoOpuranus). Moxer

OBITh 3aKJIIOYEH KaK TPa)JIaHCKUU (TrOCYJapCTBEHHBIN), TaK U IIEPKOBHBIM Opak.
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['paxxnanckuii Konexe Mcnanuu mpemxycMaTpuBaeT, 4To Opak MOXKET 3aKJII0YaThCs
CyInbEl, MAOPOM, HMHBIM YIOJHOMOYEHHBIM JIMIIOM, a Takke B YCTaHOBJICHHOM
3aKOHOM PEJIMTUO3HON (hopMme;

4) Cmemannas popma O6paka (rocymapcrsa JlaTnHCKOM AMEpUKH) OCHOBaHA
Ha 00513aTeIbHOCTH TPaXKIaHCKOTO M PEIMTHO3HOro Opaka [43, c. 23-24].

B 3aBucumoctu ot xapakrepa OpauHO-CEMEMHBIX OTHOLIEHUH, (hOpMbI Opaka
MOTYT OBITh KJIaccH(UIMPOBAaHBI Ha Opak, COXKUTENbCTBO M MapTHEPCTBO. bpak
SBJIIETCSL COIO30M MEX]y JMIIAMM PAa3HOro moja (B psje 3amagHbIX IOCyNapcCTB,
Bimovass CIOA, Hunepinanael 1 BenmukoOpuTaHuio, B MOCIEAHHE IECATUIICTHUS
CTaJIM pa3peliaTtbcd U Opaku MEXAy JULIAMU OJHOTO I0Jia), HAlpaBJCHHBIM Ha
yIIOBJETBOpEHUE (PU3MUECKUX U JyXOBHBIX NMOTPEOHOCTEH, MPOJOKEHHUE POJa.
Crneunduka Opaka B MyCyJIbMaHCKHX T'OCYIapCTBAX 3aKJII0YAETCS B BO3MOKHOCTH
MHOTOXEéHcTBa.  Kpome  TOro, ceMeWHbIE  OTHOUICHHUS  OIPEHEISIFOTCA
pPENUTHO3HBIMU TMpEANUCAHUAMU. B cooTBEeTCTBUM € OOHIMM NPaBUIOM, NpHU
BCTYIUICHMM B Opak MyX O00s3aH OJMHAKOBO OOECHe4YHMBaTh BCEX CBOUX MKEH.
3anpemaoTcst J00ble JoOpadHble OTHOLIEHMsI Mexay cynpyramu. Kak u B
NOJABJISIIONIEM OOJIBIIMHCTBE APYIMX TOCYAAPCTB, OTCYTCTBYET BO3MOKHOCTh
3aKJIIOUEHUsl Opaka MeXIy POJACTBEHHUKAaMU. 3aKJIIOUEHUE OJHOMOJBIX OpakoB B
MYCYJIbMAHCKUX TOCYdapCTBaX CYMTaeTcs mpectymicHueMm [38, c. 41-42].
[TpakTruecku B KaXKI0M PEIUTUO3HOM rocyaapcTBe KEHIIUHBI
JUCKPUMHHUPYIOTCS TP 3aKIIOYEHUH Opaka.

B coumanuctuyeckux rocyiapcTBax Opak 3aKIIoualcs W 3aKIH0YaeTcs, Kak
MpaBUJIO, YIMOJIHOMOYEHHBIMUA TOCYJIapPCTBEHHBIMU OpraHaMy, OHU OTJIMYAIOTCS
IPEUMYIIECTBEHHO HETaTUBHBIM OTHOLICHHEM K HETPaAUIMOHHBIM Opakam. Psn
€BPOINEUCKUX TOCYapCTB OTXOAAT OT ILTIOPATUCTUYECKOM MOJENIU, OCHOBAHHOM
Ha MOKM3HEHHOM CO03€ MYKUMHBI U >KeHIIMHBI. CylllecTByeT TeHIEHIIHs, YTO B
JanbHEWIIeM BCTyMAOMUM B Opak JuiaMm OyJeT MperocTaBlieHa BO3MOXHOCTb
BbIOOpa ONTUMAJILHOM (OpMBI OpayHO-CEMEMHBIX OTHOIICHHWM, a TOCyAapCTBO

OyZeT 00s13aHO TOJIBKO PETUCTPUPOBATH UX BHIOOD.
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OcHoBanusmu npekpanienust Opaka B rocyaapctsax EC, CIIA u SAnonun
SBIISAIOTCA CMEPTh JHOO OOBSIBICHHE CyNpyra yMepIiuM, Mpu3HaHue Opaka
HEJICHCTBUTEIBHBIM 00 pacTop:keHue Opaka. [Ipobiema pazBoaoB Obliia BeCbMa
cinoxHa 1us Uranuu, Ucniannu m rocynapctB JIaTHHCKOMT AMEPHUKU 10 CEPEIUHBI
XX B. Karonumyeckue Tpaauiud MPAKTUYECKH HE JOMYCKaJIM BO3MOKHOCTHU
pa3Boga. B rocynmapcrBax KOHTMHEHTAJIBHOW M aHIJIO-CAKCOHCKOW IPaBOBOM
CEeMbH pacTOp)KeHHE Opaka J0Jroe BpeMs pPacCMaTpPUBAIOCh KaK CaHKIUS 3a
BHHOBHOE TIOBeIcHHE cympyra [23, c. 167]. Pa3Box momyckaiicss TOJIBKO Ha CTPOTO
onpenenéHHbpIx ocHoBaHMAX. [lpouemypa pasBoga Obuta CIOXKHOW W BechMa
noporoctosiieii. [IpaBoBoe peryiaupoBaHue pa3Boja HE OTBEYAJIO TPeOOBAHUSIM
BpPEMEHHU, OBbLIIM HEOOXOIUMBI CEphE3HBIE TPEOOPA30OBaAHMUSL.

B 1960-1970-¢ rT. mporiexypbl pacTOpKEHHUST Opaka HAYWHAIOT YIIPOIIATHCS.
[To mepe pa3paboTKu W TPUHATHS HOBBIX 3aKOHOB BenmkoOpurtanus, dpanHius,
CKaHJMHABCKUE rOCYAapCTBa, APYrye 3alajHble CTPAaHbl OTKA3aluCh OT MPEXKHEN
KOHLIEMIKUK Opaka, 3aKperuB pa3BoJ KaK KOHCTATallMI0 HEYJIayHOro Opaka U ero
paspyurenue [8, c. 63-65]. BcnemctBue 3TOro OBUTM MPOBEIACHBI PEPOPMBI,
3HAYUTEIBHO YIPOCTHUBIIME 3aKOHOAATENBLCTBO O pa3Boae. Hecmorps Ha
anbepanu3alnio pacTopKEHUs1 Opaka, HallMOHAIbHAs CTIeM(pUKA U TTOJTUTUYECKUE
paziuuus 3anagHbIX CTpaH U SMOHMM Wrpalii 3HAYMMYK pOJb B IMPOILECCE
ocylecTBieHus: pedopM, oO0yCIOBUIN UX TIYOMHY M TOCJIEI0BATEIHHOCTh. DTO
0OyCJIOBUJIO OTIpEACIIEHHbIE PA3INuusl B TIPABOBOM PErYJIUPOBAHUH PACTOPKECHUS
Opaka Ha 3amane u B HacTosiiee BpeMs. Haubosee nudepaibHO 3aKOHOAATEIHCTBO
O pa3BoJ€ B CKaHJMHABCKUX rocyaapcrBax, Hwuzaepinangax M COBpPEMEHHOM
Wcnanun, Hanbomnee koncepBatuBHbl — Utanus, ['permst n Upnanaus. CKIOHHBI K
KOHCEpBaTU3My H psaAn rocynapcts llenTpansHoit EBpombl, B 0COOEHHOCTH
Benrpuss u Ilonpma. OcTanbHble TrocylapcTBa 3aHUMAIOT MPOMEKYTOUHOE
MOJIOKEHUE MEXKTY HUMMU.

OcHoBaHusIMH pacTopkeHus Opaka Bo DpaHUuUU, HAPUMED, SBISIOTCA
B3aMMHOE COIVIACHE, CEMEMHBIM pas3iaZ U BHUHOBHOE JEWCTBUE Cymnpyra, B

I'epMaHuy — OKOHYATEIBHOE M HENONPABUMOE PACCTPOMCTBO CEMEHWHOW >KU3HU
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(1oKa3aTeNnbCTBO — CYNPYIM HE MPOXKUBAIOT COBMECTHO HE MEHEE OJHOr0 roja),
eciu oba cympyra corjacHbl, B Mramum — cympykeckas H3MEHa, OCYXICHHE
OJIHOTO M3 CYNpPYroB Ha JJIMTEIbHBIM CPOK JHUIICHHS CBOOOJBI 32 COBEPIICHHE
TSOKKUX MPECTYIUIEHUA WK MPECTYIUIEHUH ¢ KBATM(DHUIMPYIOUUMU MIPU3HAKAMU,
JylieBHas 00JE3Hb OJTHOTO U3 CYNPYTOB, AENaloliasi HEEPEeHOCUMON COBMECTHYIO
KU3Hb, €CIM Opak (PaKTUUYECKH HE COCTOSUICS, MpPEeKpalieHue COBMECTHOIO
IIPOKMBAaHMSI HA OCHOBAaHMWM PELICHMS CyJa WIM JIOTOBOPA MEXAY CYNpPyTramu,
uHble ocHOBaHusA. OcHOBaHMEM pacTopkeHHsi Opaka B Hunepnanmax CiayKuT
HeoOpaTuMblil pacniaa 6paka. TpaaunnoHHast ceMbsl MOABEPIIACh CYIECTBEHHBIM
n3MeHeHusM U B Kutae. OCHOBHBIM (paKTOpOM cTaja «BECTEpHU3AIUSI» HHCTUTYTa
U YMEHBIICHHE CpeqHero pasMepa ceMbu. lIpu BbIOOpe mapTHEpa KuTailckas
MOJOJEXKb NPEUMYIIECTBEHHO PYKOBOJCTBYETCSI UyBCTBAMH, a HE COLMAIBHOU
Mopaiibto [58, c. 457].

@panny3ckuid ucciaegonatenb b.-A. OpaHkUC OTMEUYaeT Ha PEIUTHO3HbBIC
OCHOBaHHSA Opaka B MyCylbMaHCKuUX cTpaHax. Ha apabGckom Boctoke, B
O0COOEHHOCTH B TOCyJapCTBax 3ajMBa, 3aKIIOUYEHHE U pacTop)KeHue Opaka Oolee
KOHCEPBATHBHO, YeM B XpPHCTHAHCKHUX rocynapcrBax XIX — Hagama XX BB. [54, c.
86-87]. IO.P. TumrakoBa oTMeYaeT, YTO pacCTOp)KeHHE Opaka OCHOBAHO KakK Ha
PEIUTHO3HBIX, TaK M 3aKOHOJATENbHO TAapAHTUPOBAHHBIX MpaBax MYCYJbMaH.
[Ipu3Haércs 3aBUCHMOCTH KEH OT MYXKEH, TEM CaMblM 3aKpEIUIIETCS
naTpuapxaiabHasi CyIIHOCTh MHCTUTYTA ceMbH U Opaka. B oOMeH Ha momapku My»xa
IpeAnoiaraeTcsl nociaymanue >keHbl. COrjacHO 3aKkOHaM Ilapuara, »XEHa He
MOXKET OTKa3aTbCsi OT pa3Boja, HCTpeOyemMoro MyxeMm (Tajak — pa3BoJ IO
UHUIMaTHBe My>ka). JKeHa BIpaBe OCHOPUTH Pa3BOJ JIMIIL B ClIydae, €ClIU MYXK
oOBHHSIET €€ B M3MeHe. EAMHCTBEHHBIM YCIOBUEM JII MY>KUMHBI, KEJIArOUIEro
pa3BECTUCH, SIBJISIETCA TpeOOBaHUE MPUNTH K ITOMY PEIICHUIO CAMOCTOSITENILHO U B
31paBoM yme. Bo3MoOkeH M pa3BoJ IO MHHUIMATHBE >KEHbl — TaJlaK Xaajl, Korjaa
KCHA TIOJIKYIaeT MyXKa B IeJsX mosydeHus pazsojaa [35]. B 2000 r. erumnerckuii

MapJIaMEeHT TIOCNe OCTPHIX Je0aTOB MPUHSIT 3aKOH, MPU3HABIIMKA TIPABO KEHBI
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UHUIIMHPOBATh OpaKopa3BOJHBIN Mpolecc, 0OOCHOBBIBAs €r0 HECOBMECTUMOCTbIO
XapaKTEPOB U HEBO3MOKHOCTBIO JAJIbHENIIET0 NPOXKUBAHUS (XyJIa).

Paznmuuus B mopsiike 3aKiIIOUEHUsI U PacTOpPKEHUs Opaka B pa3iIMYHbIX
rocyapcTBax 0OYCIIOBICHBI ITUBMIM3AIMOHHBIMA U UCTOPUYECKUMH MPUYMHAMH,
IPUHAJJICKHOCTBIO OTIENbHBIX CTPaH M HApOJOB K pPa3jiMYHbIM IPABOBBIM
cembsiM. HanOosiee caMOOBITEH HMHCTUTYT CEMbU B MYCYJIbMAaHCKUX CTpaHax,
OCTAJIbHBIE TOCYAApCTBA M LMBUJIM3ALMK, B TOM WJIM MHOW Mepe, BO MHOIOM
BOCHPUHSJIM 3allaJHbId OIBIT 3BOJIIOLIMK JAHHOTO HMHCTUTYTa. B TO ke Bpewms,
O0COOEHHOCTH 3aK/IIOUEHUs M MpeKpalieHus Opaka HEpeIKo CYIIEeCTBEHHO

pasiIndaroTCs U B 3allaAHBIX CTpaHaXx.

3.2 HekoTopble 0CO0EHHOCTH 3aKJII0UYEHNS U PacTOp KeHHUs Opaka B

eBPONEHCKUX CTPAaHaX

EBpomneiickue mpaBOBbIE CHCTEMBl MPUMEHSIOT HECKOJBKO KOHIICTIIIHIMA
OIpe/IeIicHUsT JIeHCTBUTENBHOCTH Opaka: lex loci celebrationis — BwIOOp
OPUMEHUMOTO 3aKOHa B 3aBHCHUMOCTH OT MecTa 3aKIIO4eHus Opaka
(BenukoOpuranus, ['epmanusi, @paHuus); JAUYHBIA 3aKOH B BHJE 3aKOHA
JOMUITWIHS  (MMOCTOSTHHOTO MeCTa TPOXXUBaHUS, TpuMeHsiercs B Jlanum u
HopBerun) nmubo 3akoHa TpaxkgaHCTBa (OOJIBIIMHCTBO JPYTHUX EBPOMEHCKHUX
rocyaapctB). Kpome Toro, HeKOTOpble TrocydapcTBa MPUAEPKUBAIOTCA
CMEIIIAaHHOTO TI0X0J1a, BOCIPHHSB 3JCMEHThI 00eux KoHuenmwi [49, c. 264].
OCHOBHBIC TIPABOBBIC CUCTEMBI UCXO/IAT M3 PA3IMYHBIX KOJUTM3MOHHBIX YCIOBUN B
pa3pelIeHnH MoI00HBIX MPOOJIEM.

B coorBercTBUM C TEepBOM W3 BBINIE TEPEYMCICHHBIX KOHIIECILIUH,
OPUMEHATBCA  MOXET  3aKOH  MecTa  3akioueHus  Opaka.  Dpanuws,
BenukoOputanus u ['epMaHus NPU3HAIOT JaHHBIA MPUHIKI ¢ OroBopkamu [49, c.
267]. OCHOBHBIMM YCIIOBHSIMH 3aKJIIOYCHHS Opaka B €BPOICHCKUX roCyaapcTBax
SBJISIETCS  JIOCTIDKEHHE OpadyHoOro Bo3pacTa U JIOOpPOBOJIBHOE — corjiacue
Opauyromuxcs Ha 3aKioueHne opaka. Bo Bcex eBponeickux rocy1apcTpax, Kpome

ABCTpUM, YCTAaHOBJIEH MHWHUMAJbHBIA |8-JIETHHII BO3pacT, MO JOCTHKEHUIO
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KOTOPOTO MYXYMHBI M )KEHIIUHBI MOTYT 3aKJI0ouaTh Opak 0e3 coriacusi poauTenen
WIH YIIOJTHOMOUYEHHBIX opraHoB [48, c. 47]. B I'perun ¢ cormacusi pomutenei
JIONyCKaeTCcsl MyXYMHaM 3akirodaTh Opak ¢ 14 ner, xeHnmuHaMm — ¢ 12 jer. B
Apmennn u Typuuu AoImycKaeTcsl 3akioYeHHe Opaka JMIaMd MO JTOCTHXKEHUIO
17-neTHero Bo3pacta, HO ¢ corjacus poautenei [49, c. 281-282].

Bbpaunsiit Bo3pact B ['epmanuu coctasisier 18 ner (m. 1 § 1303 ITY). B
npouuioM ['epmanckoe ['paxnanckoe VYioxenue 1896 r. ycraHaBiuBaiio
pa3MMYHBIA OpadyHBIM BO3pacT JJIsi MYXYUH W KeHuH — 21 u 16 jer
COOTBETCTBEHHO. TemM He MeHee, CHWKEHUE HAaHHOrO BO3pacTa JUisl OJHOTO W3
CyNpyroB Jomyckaercs, A0 16 ner, ogHako APYyrol Cymnpyr AOJDKEH ObITh HE
wiramme 18 mer (m. 2 § 1303 ITY) [11]. B cnydasx, eciid 3aKOHHBIC
NPEACTaBUTENN 3asBUTENS BO3paXalOT NPOTHUB 3aKIOueHUs Opaka, CynI
paccMaTpuBaeT UMYIIECTBEHHOE IMOJIOKEHHUE JIUII, 3aKII0YaloNIUX OpaK, HaJudue
CaMOCTOATENbHBIX HCTOYHUKOB JI0X0/1a U UHBIE 0OCTOSTENbCTBA.

§ 172 VYromnoBuoro Kopekca @OPI' mnpegycmarpuBaer yroJIOBHYIO
OTBETCTBEHHOCTh 3a JBOoe€OpaunMe B BHJIE JICHEKHOTO ITpada WM JIHUIICHUS
cBOOOJABI Ha CpoK a0 Tpéx user. HekoTopele eBpomeiickue rocyaapcrsa
YCTaHaBIMBAIOT 00J€e CTPOTYIO0 IOPUINYECKYI0 OTBETCTBEHHOCThH 3a JBOEOpauue
[55]. Tak, ct. 391 YK Benbruu ycTraHaBIMBaeT BO3MOXKHOCTD JIMIICHUS CBOOOIBI
Ha cpok ot 5 o 10 jer [52].

3aKOHOJIATEILCTBO  psifla  €BPONEHCKUX  TOCYJAapCTB  3ampemiaeT Hu
BO3MOXKHOCTh 3aKJTIOUEHHUsI Opaka MEXIy YCHIHOBUTEISIMH W YCHIHOBJICHHBIMH, a
TaKk)Ke JIMIAMH, POJACTBO MEXIYy KOTOPBIMH CTaji0 WTOTOM YCHIHOBJICHUS
(manpumep, § 1308 ITVY). Cyn nmo cemeilHBIM jelaM BIpaBe OCBOOOIUTH OT
00s13aHHOCTH cOOMIOAATh 3TO TpeOoBaHus B ['epMaHuM, eciiu pOJACTBEHHbIE CBS3U
3asiBUTENS U OYyIIEero Cymnpyra BCIEJCTBUAE YCHIHOBICHHUSI BO3HUKIIO 10 OOKOBOM
auaun [49, c. 285-286].

§§ 675, 676 I'K UYemickoit PecnyOnukyu ycTaHAaBIMBAIOT 3alpeT Ha
3aKII0YeHHE Opaka MeXay MpeAKaMd U TMOTOMKaMH, OpaThsiMH U CECTpamu,

BKJIIO4as Cliydan BO3HUKHOBCHHSA HO)106HOFO poacTBa BCICACTBUC YCBIHOBJICHUSA
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[13]. Cornacuo crt. 37 I'paxnmanckoro 3akoHa JlaTBuiickoil pecryOnmku, Opak
MEXy YCHIHOBUTENIEM U YCHIHOBJICHHBIM 3ampeniéH, a cT. 38 3ampemiaer Opax
MEKIY OIIEKYHOM M MOJIOTICYHBIM JI0 MPEKPAICHUs] OTHOIICHHH oreku [57].

Cornacho § 1304 I'TY, HeneecniocoOHOE JIUIIO TaKKe HE BIIPaBe BCTYIMATh B
Opak. AHaJIOTUYHBIE 3allpeThl yCcTaHOBIEHBI B JIlutBe u I'py3un, a B Uexun — u
OrpaHUYEHHAs! JeeCOCOOHOCTh CIIY>KMT IPENATCTBUEM JUIS 3aK/II0UEeHUs Opaka (§
673 I'K Yexun). ITY B pemakuuu 1896 r., B ompenensiomeid Mepe, OXpaHsio
paBa HEAEEeCcOCOOHOr0 JHlla, IPeIyCMaTpUBasi, YTO IICUXUYECKOE PACCTPONUCTBO
JOJDKHO MPOAOJHKATHCS HE MEHEE TPEX JIET, UTOOBI CITY’)KUTh OCHOBAaHUEM Pa3BOJa.

Pa3Boa Bo @paHuuu NpoU3BOIUTCS HCKIIOYUTENBHO B CYAECOHOM MOPSAIKE
[6, c. 24]. E.B. BepimmnuHa oTMedaeTr, 4TO pa3BOJ MO OOOIIHOMY COTJIACHIO
CYNpPYroB MpEIIOoNaraeT, 4YTo CYNPYrd MNPULIUIM K B3aMMHOMY COIJIACHIO IIO
OPUHLIMITY U TOCHEACTBUSIM pa3Boa. Mck o pactopikeHuu Opaka MOTYT IOJATh
OJIMH WK 00a CyIpyra, a Takxe, B OIpeIeIEHHBIX 3aKOHOM Cllydasx, onekyHsl. Ha
ATOM CTaJuu MPOU3BOJCTBA MO AENy CyJ 0053aH YCTAaHOBUTH MPUEMIIEMOCTh MCKa
K paccmotpenuto [7, c. 36-37].

Cya o0si3aH yCTaHOBUTH HAJIM4YHME y CYNPYroB IOJIHOM J1€€CIOCOOHOCTH.
VYcnoust peecniocooHoctu yperynupoBanbl 'K ®@panmuu. Takum oOpazowm,
3aKOHOJATENBCTBO Psiia €BPONEMCKUX TOCYAAPCTB MOAXOANUT K YPETYJIHPOBAHUIO
BOIIPOCOB  3aKJIIOUYEHUSI M PACTOPKEHHs Opaka BO MHOIOM aHAJIOTHYHO
POCCUHCKOMY 3aKOHOJATENIbCTBY. | pakKJaHCKOE M CEMEMHOE 3aKOHOJATEIbCTBO
CTpaH KOHTUHEHTAJILHOTO MIPaBa pa3BUBAETCS HA OCHOBE CXOXUX MPUHLIUIIOB.

EBponeiickue rocygapcTa OTIMYAIOTCS BeChbMa JIMOepaibHbIM OTHOILIEHUEM
K Opaky u cembe. [Ipexne Bcero, 3TO KacaeTcs MO3TAalHOW JieraJu3aluu
OJIHOTIOJIBIX OpaKoB, MOCJEI0BATEIbHON 3alUThl MPaB Pa3IUYHBIX MEHBIIMHCTB.
[TonoOHass mMmonMUTHKA, OIHAKO, MPOTHBOPEUYUT TPATULIUOHHBIM COLHUATIBHBIM U
pENIMTHO3HBIM IIeHHOCTAM EBpombl, yxe oO0ycloBmiIa KpU3HC €BpPOMEHCKON
uaeHTUYHOCTU. C Ipyroil CTOpOHBI, HOPMBI IIPaBa €BPONEUCKUX CTPAH COXPAHSIOT
JIOCTaTOYHO JKECTKHE TpeOOBAaHMSA K 3aK/IIOUEHUI0O M PACTOpPKEHHIO Opaka

(mampumep, B UYexum Opak HE MOXKET 3aKIIOYAThCS MEXKIY OIEKYHOM U
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noAaOICYHbIM, B AHAJOIMYHBIX ClIy4dadX, BO (DpaHI_[I/II/I pasBoa  BIIpaBC

OCYILIECTBJISITh JIUIIb CYJl U T.1.).

3.3 Bo3MOKHOCTH 3aKJII0YEHNs U PacTOp:KeHHusI Opaka B cTpaHax

PeJMIuO3HOM NMPABOBOM ceMbH (0COOEHHOCTH M MOCJIEICTBUSA)

[Ipuniun  paBHoOmpaBusi B  Opake 3aKOHOJATEIBHO 3aKpeIi€éH B
OOJIBIIIMHCTBE COBPEMEHHBIX TOCYJApCTB, OJIHAKO B MYCYJIBbMAHCKUX CTpaHax
IpaBa My’)Ka 3HAYUTEIBbHO IIMPE MpaB KEHbl. B COOTBETCTBHM C UCIAMCKUMU
npeanucanusiMu, ormeuaror P.M. AxmamgmeBa, A.A. 3opuwHa, CBOOOIHBIN
MYCYJIbMAaHUH CTAaHOBUTCSI 3aKOHHBIM CYIPYroM, JHUIIbL COCTOSI B Opake co
CBOOO/THOM JKEHIIIMHON-MYCYIbMaHKOMN, a B Opake ¢ XpUCTHAHCKOM, Ny IEUKON WITH
WHBIMU KEHITUHAMU-HEMYCYJIbMaHKaMU OH HE CTAHOBUTCS MOJIHOLIEHHBIM MYKEM
10 3aKOHY, TOTJla KaK TaKHe YKCHIMHBI CTAHOBSTCS XEHAMU 10 3akoHy [4, c. 79-
80]. D10 00yC/IOBJIEHO TEM, YTO B IPaBE JIFOOOTO TOCYAApPCTBA OTPAKAIOTCS €ro
HallMOHAJIbHAS KYJbTypa CO CBONMCTBEHHBIMH €U TpaJulMsIMU U OObIYAsIMU,
cnenuuKa COIHAIBHBIX U MOJUTUYECKUX B3MIIsI0B. CyIlleCTBEHHOE BIMSHUE Ha
J00yI0 TIPABOBYIO CHCTEMY OKa3bIBAIOT U YPOBEHb IKOHOMHUYECKOTO Pa3BUTHA,
HUCTOPUYECKH CIIOKUBILIEECS COOTHOILIEHHE CBETCKUX HOPM M PEIUTHO3HBIX
MOCTYJIATOB.

HNcnamckue  KaHOHBI  JIOMYCKAIOT — 3aKJIIOYEHHE  OpakoB  MEXIY
MyCyJbMaHaMH M XPHUCTHAHAMH WIA WyACHKaMHU, HO MPU HTOM HEOOXOIUMO
COXpaHEHHME CTaTyca MY>Ka B CEMbE COIVIACHO PEJIMTUO3HBIM TMPEANUCAHUSIM,
JKEJATEebHO TMPUHATHE CYNPYro MyCYJIbMAHCKOTO BEpPOYYEHHUS, 00s3aTEeIbHO
BOCIIUTAaHUE JETEH B JyX€ MOpPAJIM U PEIUTHO3HOCTH Huciiama. HemomycTumsl
Opaku MeXJy MYCYJIbMaHKOM W HEMYyCyJbMaHaMH, TMOCKOJBKY E€Ha BO BCEM
CIIEIyeT 3a MYKEeM, U OT He€ MOTpeOyeTCss 0TKA3aThCsl OT PEJIMTHO3HBIX YCTOEB U
nerroctei [49, c. 304-305].

Penurvo3neie npeanucaHus yCTaHABIMBAIOT TMOBBIIICHHBIE TPeOOBAaHUHN K
3aKJTIOYEHUI0 Opaka, B OCOOEHHOCTH 9TO KacaeTcs 3allpeTa Ha BCTYIUICHUE B Opak

C JOObBIMH  POJCTBEHHUMKAMH (POJCTBEHHUIIAMH) TIO BOCXOMSIICH WU
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HUCXoAsmenH muHur. Kopan He ynmoMuHaeT 3akioueHue Opaka ¢ JBOIOPOAHBIMU
OpaThsiMu M cECTpaMHU Cpeau 3ampeliéHHBIX POJCTBEHHBIX OpakoB, HO 3TO
HexxenatenbHo [49, c. 310].

B ucname, takum oOpa3om, IEHUCTBYET 3alpeT Ha 3aKII0UYeHHE OpakoB C
OpUEMHBIMH  JOYEPSIMU.  3allluTa TPAJUIMOHHBIX IIEHHOCTEH Mpeoiaract
HEO0OXOAMMOCTh YUETa UCTOPUYECKUX U PEITUTUO3HBIX TPATUIIUNA, TOJIOKUTEIbHBIN
OTBIT 3apYOEXKHBIX TOCYAApCTB MPEANOJIaraeT ¥ BO3MOXKHOCTh HCIOJIb30BaHUS
noo0Horo omnbita B Poccun [4, ¢. 82].

Penurnosneiii oOpsim Opaka HE HMEET MOPUIUYECKOW CHIIBI — TOCIHE
COBEPILIECHUSA HHKaxa MOJIOAbIC JIIOAU O0S3aTENbHO JOJIKHBI 3apErHCTPUPOBATH
CBOM OTHONICHHS O(PHUIMAIBLHO, TEM CaMbIM CBIFPaB O(PUIHAIBHYIO CBaIbOy, U
IIPUMATA B YIOJHOMOYEHHBIM TOCYJApPCTBEHHBIM OpPraH, ITOCTABUTh MOJINKCH B
CBUJETEILCTBE O Opake, OOMEHSThCS OOpydaJbHBIMM KoJbLaMu M T.10. Hukax
BKJIFOUAET HECKOJIBKO ATAloB: CrOBOp, CBATOBCTBO (XWUTOA), Mepeaadya HEBECTHI B
noMm ckeHuxa (3udad), cBagedHOE TOpKEeCTBO (ypc, Bainuma) U (PaKTHUYECKOE
BCTyluieHne B Opak (Hukax) [35]. Ilapa o0s3aHa COOJIIOCTH HECKOJBKO
00s3aTENbHBIX YCIOBUHN JJII HUKaXa.

Hukax, cormacHo mapuaTy, sBIsieTCs OpakoM MEXIy MYXYMHOU W
KEHIIMHOM, OCHOBaHHBIM Ha MPHUHIIMIIE TJIaCHOCTU. B nciname 60b1MM TOPOKOM
CUMTAETCS] HAMEPEHUE Mapbl COBMECTHO MPOXUBATh, HE M3BeIasi 00 3TOM (hakTe
obmecTBo. BaxkHO, 4TOOBI CONMYM TPHUHSI HOBYIO ceMblo. I[lomo6Ho Poccum m
€BPOMEMCKUM ToCyJapcTBaM, KIIIOUEBbIMH YCJIOBHSIMHU 3aKIOYEHUs Opaka
ABJIAIOTCS ~ JOCTHXKEHUWE OpayHOoro Bo3pacta (Cynpyr JOJDKEH  ObITh
COBEpIICHHOJIETHUM MYCYJIBMAaHMHOM) U JOOpOBOJIBHOE cOrjlacHe 00oux
cynpyroB Ha Opak. Bce penurno3Ho-npaBoBble JTOKTPUHBI, KpOMe XaHA()UTCKOH,
HACTauBalOT Ha HEOOXOJUMOCTH JOOpPOBOJBHOTO COTJAcHsi W MYXYHMHBI, U
KEHIIMHbI Ha Opak. Ecnim HeBecTa sBIsSeTCS JEBCTBEHHUIEH, HEOOXOIUMO
noJydynuTh corjacue e omekyna [56, c. 159]. 3a HenogHONMpaBHBIX U

HGI[CCCHOCO6HI)IX JiMLg, pelIar0T XO0354€Ba, OICKYHbI W ITOCPCIHUKH. BI[OBa nin
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pa3BenEHHas JKEHIMHA COrJallaeTcss Ha Opak CcaMOCTOATEIbHO, HO 4epes
JIOBEPEHHOTO.

Co cTOpoHBI JEBYIIKM Ha OpayHOM LEPEMOHHM JOJKEH MPUCYTCTBOBATH
XO0Ts Obl OJMH POJCTBEHHUK MYXCKOTO mojia. CBHIETENsIMH Ha CBaJb0€ MOTYT
OBITH JIBO€ MYKUYMH JUOO MY>KUMHA M JIBE KEHIIMHBI (B HCJIaM€ TOJIbKO TroJioca
JIBYX KEHIIMHBI TMPUPABHUBAIOTCS K OJHOMY MYKCKOMY). Bcemu cBuuerensimMu
KEHIIMHBI OBITh HE MOTYT, B MHOM Clly4yae MOAOOHBIA Opak OyneT cuuTaThCs
HeneicTBUTebHBIM. CorslacHo maduuTCKON, xaHaUTCKOW M XaHOATUTCKON
JNOKTpUHaMm (Ma3xaly), MPUCYTCTBHE HAa CBaab0e HE MEHEEe NBYX CBHUIETENIEH
MY)KCKOT'O T0JIa — 00sI3aTeJIbHOE YCJIOBHE 3aKOHHOCTH Opaka [35]. Xanaduts
CUMTAIOT JIOCTATOYHBIM MPHUCYTCTBUE OJHOTO MYKUMHBI U JBYX JKEHILIUH JIMOO
JIBYX MYKYHH.

OCHOBHBIMH BHJIaM PacTOpP)KCHHs Opaka I0o IiapuaTy sBistoTcs: 1) Tamak
O0auH (OKOHYATeIbHBINA pa3BoJ). OH MOXKET BCTyNaTh B CHIYy KaK OT CJIOB, SIBHO
BBIPKAIOIIMX HAMEPEHHE pa3opBaTh Opak, TaK U OT CJIOB, B KOTOPBIX HE OBLIO
HamMEéka Ha pa3Boa (K mpumepy, «Yxoau!»); 2) Tajgak pampkaa — pasBoj,
OCHOBAHHBI Ha BO3MO>KHOCTH BO3BpAILICHHs MYKa K keHe. B 3ToM citydae myx
HE yTpauMBaeT IpaBa MOMHUPUTHCS C KEHOM M BOCCTAaHOBUTH CeMblO. B mepnon
pa3Bojia KeHa He BIPaBe MOKHIATh JOM MyXa; 3) Tajlak Xaal — Pa3BoJl, KOTOPbIH
KEHa XOYeT MOJY4YUTh OT MY’Ka, MOoJKynaer ero. JKeHa mpeyaraet MyxKy maxp
(mnaTa 3a HEBECTY, NpUIaHOE, MaTepUalIbHOE BO3HATPaXKIECHUE, KOTOPOE >KEHUX
BBITUIAYMBACT HEBECTE IO TOBOAY OpakocoueTaHws); 4) Tamak MyoOapar —
OTpedYeHue OT >KeHbl. JlaHHBIM BUJ pa3Bojla CXO0X C MPEIbIAYIIMM, OJHAKO
umeroTes U pasnuuns [35]. B o0oux ciaydasx My MoJydaeT MaTepUaibHYIO TIaTy
OT JK€HbI, B BUJIE Maxpa WM MHOTO UMyllecTBa cynpyru. OCHOBHOE pa3ivyuue —
Py Tajake MyoOapat o0a cympyra COrjacHbBI Ha Pa3Bojl, TOTAa KaK B MPEIbIIYIIIEM
Clly4ae MHUITMATHUBA UCXOTUT OT KEHBI.

Pa3Boa B MyCy/bMaHCKOM MHPE CYIIECTBEHHO OTJIMYAETCA OT PACTOPKEHUS
Opaka B 3amagHbIX cTpaHax. MycylbMaHCKO€ OOILECTBO U rOCY1apcTBa BO MHOTOM

OCHOBAaHbI Ha BCPC HW PCIMIHHA. OCHOBHBIMH HMCTOYHHKAMH mpaBa CJIyzKat
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penurno3nbsie nctouHuky Kopan n Cynna npopoka Myxammena, a TaKxke mapuar.
CypoBbie TpeOOBaHHS K 3aKJIIOUEHHUIO Opaka M pa3BOAy B psiie CIy4yaeB MOTYT

CIIy’KUTh 00pa3uoM u g Poccuu, u i qpyrux rocyjapcTB Mupa.

3.4 IoJ105keHUA 0 3aKJII0OYEeHNH U PACTOPKEHUU OpaKa rpaxaaH

Poccum ¢ nHOCTpaHHBIMU IPakAaHaMu B npenaesiax Poccuiickoun

Denepannu u 3a pyode:kom

B cuny n. 2 cr. 156 Cemeitnoro Konekca P®, ycnoBus 3akitouenust Opaka
Ha TeppuTopun Poccum onpenenstoTcss 3aKOHOM T'OCyIapcTBa IpaxkaaHcTBa. Ecin
JULO SIBJISIETCS TpaxaaHMHOM P® W OTHOBPEMEHHO MHOCTPAHHOIO TOCYAapcCTBa,
MIPUMEHSIETCS POCCUICKOE 3aKOHOAATEIBCTBO, €CIN JUIO SIBISETCS TPaXKIaHUHOM
HECKOJBKMX HMHOCTPAaHHBIX TOCYJApCTB, TO MO BBIOOPY TaKOro JHIA YCJIOBHS
3aKJIIOYeHUs Opaka OMNpeNeNsitoTCS 3aKOHOJATENIbCTBOM OJHOTO U3  TaKHUX
rocymapcts [9, c. 7].

bpaku Ha Tepputopun Poccum 3aKiO4arOTCS  MCKIIOYMTENBHO IO
poccuiickuM 3akoHaM (¢ yuérom TpeboBanuii cT. 156 CK) — cynpyru oOsi3aHbI
oOpatuthcs B 3AI'C ¢ 3asBnenueM u npoiitu npoueaypy odpopmienus opaka. [lpu
3aKJIIOYEHUH Opaka ¢ WHOCTpaHileM Ha Tepputopuu Poccuu cnemgyet coOmtocTu
TpeOOBaHMs 3aKOHOJATENIHCTBA JPYroro TOCYAAapCTBa, BKIIOYAs JOCTHXKECHUE
CYNpyroM-MHOCTpaHiieM Oojiee BBICOKOTO, MO CpaBHEHUIO ¢ Poccueit, OpayHoro
Bo3pacta M mpod. [24, c. 334]. Heckonpko OTIMYaeTCs MEPEYEHb JTOKYMCHTOB,
npenoctaBisieMbli B 3AI'C ana 3akimioueHus Opaka € HMHOCTPAHIIEM, WHbIE
YCIIOBUSI B COOTBETCTBUH C (hesiepaibHbIM 3aKOHOM.

[Tockonbky, B cuiy 1. 1 cr. 160 CK P®, pacropxkenune Opaka MexIy
POCCUHUCKUMHU M MHOCTPAHHBIMH T'pakJIaHaMU, anaTpuaaMu MPOUCXOAUT COrJIACHO
3akoHoAaTenbcTBY P®, naHHas mpoueaypa MpeArnoyiaraetT MNpPUMEHEHUE
aIMUHUCTPATUBHOW 10O cyneOHoW mporenyp (TO €CTh, BO3MOXHOCTH
pactopxenus kak B 3AI'Ce, Tak u B cyzae). Hanpumep, B ciiydae pacTopikeHus
Opaka WHOCTPAHHBIX TPaXKJAaH MPUMEHSIOTCS TpeboBanus cT.cT. 16-26 CK PO.

Bomnpoc o mnpuzHaHuuM mnomo0HOro Opaka pacTOPTHYTHIM 3a pyOekoM Oyner
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3aBHCETh OT TOTO, JOMYCKAaeT JIM JaHHOE 3apyO0eKHOE TOCYIapCTBO PacTOP)KEHUE
Opaka COOCTBEHHBIX T'PaXK]IaH 3a TPaHUIICH.

VYcaoBus 1 NOPSAOK 3aKiI0UeHus Opaka Bo OpaHIUU JOCTATOYHO MPOCTHI U
paBHBI Ui (ppaHIly30B M HHOCTpaHIeB. JloOoe nuio, obnagaroriee WM HE
oOnamaroree TpaxaaHcTBoM @DpaHlMM, BIOpaBe CcouyeTarbcs OpakoM IO
GbpaHIly3CKUM 3aKOHaM: JIOCTHKEHHE OpadyHOro BO3pacTa, B OTHAENBHBIX CIIydasx
(Hampumep, 6epeMeHHOCTh) TpeOyeTcsl CIeHalbHOE pa3pelieHne, 3a ModydYeHHEM
KOTOPOTO HEOOXOAMMO OOpaTUThCS K MPOKYpPOpPY; OTCYTCTBHE JIPYroro
3apETUCTPUPOBAHHOTO Opaka M YCJIOBUH, MPEIMSATCTBYIONIMX €ro 3aKI0YeHUIo [7,
c. 40].

Pacropxenue Opaka ¢ wuHOCTpaHueM Bo OpaHuuu mnpeanoigaraer
BO3MOXKHOCTh HaJHM4Usl HECKOJMbKUX mMpuuuH. [Ipexnae Bcero, Cympyru IOIHKHBI
OBITh 000OJTHO corjacHbl Ha pa3BoA. [IpuuuHoi pactopkeHus Opaka NpU3HAETCS
HAJIM4KME BUHBI APYT TIEPE]l IPYroM WU MPEKPAIICHUS] COBMECTHOTO MPOKUBAHUSI.
HMuunmatopoM pa3Boaa MOXKeET ObITh KaK OAMH CYIpPYT, Tak u 00a. Hepeako myx u
JKEHAa HE€ Ha3bIBAIOT CYJh€ NPUYMHBI paccTaBaHus. [lomath 3asBieHHE BO
bpaHIy3ckuii Cya MOXHO CIycTs monrona (6 MecsleB) TMOciIe COBMECTHOTO
IPOXKUBAHUS, CyAbsl BIPaBe MPEAOCTAaBUTh TPU MeCsAlla HA BOCCOEAMHEHUE Maphl.
Ecnu npu pacropxeHun Opaka cynpyroB OyayT yIIEMJIEHbl HHTEPECHl JeTeH, Cyl
MOXET OTKa3aTh. ECiM MHHUIIMATOpP pa3BojJa — OJIUH CYNpPYr, HEOOX0aAUMO oOIiee
cormacue cropod [53, c. 226]. M3MeHa — oaWH W3 OCHOBHBIX (DAKTOPOB st
pa3Bojia, MOpOW BHHOBHAS CTOPOHA OOs3bIBANIaCh BO3MEINATh ymIepd Ipyroi
CTOpPOHE, MOT TIPOMCXOIUTH U BO3BPAT MOJAAPKOB.

bpak ¢ rpaxnmannnom CIIA sBiseTCS OJHUM W3 OCHOBHBIX CIIOCOOOB
UMMHTpalMl B cTpaHy. Takum oOpa3om, K Opakam ¢ uHocTpaHiuamu B CIIIA
OpeabsABISAIOTCS 0ocoOble TpeOoBaHus. CyllecTBYyeT [Ba croco0a 3aKiIIOueHUs
Takoro Opaka — Ha Tepputopun CILIA u 3a nmpenenamu TEppUTOPUN STOU CTPAHBI.
[lepBbiii BapuaHT sIBIsieTCS HamOoJiee ynoOHBIM it ObicTporo Bbe3na B CIIIA —
nocie 3akioueHus: Opaka moJaércsi MpOIIeHHEe O BOCCOEIWHEHUU CEeMbH, TOTIa

KakK BTOpOﬁ BapHUaHT Mmmpcamnojgaract HCO6XO)II/IMOCTB npeaABapUTCIbHOTO BbhE3/1a HA
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tepputoputo CIIA nns opopminenus 6paka. OnHAKO BO BTOPOM CIy4yae CIIETyeT
OKUAaTh OTBETa OT MHUTrpalMoOHHOW CiIy>)kKObl 0€3 BO3MOXKHOCTH TOCEUICHHS
CyIlpyra Jaxe 1mno rocreBou Buse. Cpok pacCMOTpPEHHUsI JaHHOTO IPOILIEHUS — TpU
Mmecsa [36].

Ecnu uHOcTpanen sxeHaT (3amyxxem) Ha rpaxnanuHe CHIA, pactopikeHue
Opaka BO3MOXHO JMIIb Iociie oOpamieHus B cyA. OOs3aTenbHBIM YCIOBUEM
pacTopkeHusi Opaka SBISETCS TNPOKUBAaHME B TEUYEHHE OJHOTO TojAa Ha
TEPPUTOPUH MY’Ka, MHOTJA JOCTATOYHO MOIyroaa. Pazson npeanonaraet Hanuaue
BECKMX OCHOBAaHMH (KaKk MHUHMMYM, OJHO), BKJItOUas U3MEHY, JUIIEHUE CBOOOJbI
b0 TSKKYIO OoJie3Hb. B ciyuae mpuUHSTHS CyNpyramu pelieHuss O pas3Boje,
ClleyeT NpPEeabsBUTH JI0Ka3aTeabCTBa YyKa3aHHbIX (akToB. He pexomenmyercs
3aKovaTh (PUKTUBHBIA Opak ¢ rpaxaanuHoM CIIIA (paBHO kak W Bbe3d Ha
tepputroputo CIIIA ¢ yranBaHueM CBENEHUM, NPEMATCTBYIOIIMX 3AKIHOYEHUIO
Opaka), HOCKOJIbKY 3TO I'pO3UT AenopTanueil u oTkazoM B rpaxaanctse CLUA nmm
ero nonydenuu. Pactopxkenue Opaka ¢ mHoctpanueMm B CIIIA obGecneunBaercs
UCKJIIOYUTENIFHO Ha OCHOBaHMM penieHus cyaa. Cymnpyr oOsi3aH BBILJIATUTH JKEHE
CpElICTBA, KOTOPBIX ObI XBAaTajo Ha €€ BPEMEHHOE COJIEpP)KaHUE, B 3TO BpEMs OHA
MOXET 3aHMMAaThCsl TPYNOycTpocTBOM. CyMMa €XEMECAYHBIX BBIILIAT, Kak
paBuiIo, MOXkeT cocTaBiaATh OT 500-600 mosut., mocobue cieayeT BHIILIAYMBATH U
Ha peOEHKa.

N3ydenue 3apyOeKHOTO MPAaBOBOrO OIBITa 3aKIIOUEHUS U MPEKpaLEeHUS
Opaka — Ba)XHbI MCTOYHHUK pe(POPMUPOBAHUS POCCHUICKOTO 3aKOHOIATENIHCTBA.
3aKOHOJIATEIBCTBO E€BPOMNEHCKUX TOCYJapCTB, MYCYJIbMAHCKUX TIOCYJapCTB,
JIPYTUX CTpaH MPEAbSBISET pa3nyHble TPEOOBaHUS K MHCTUTYTY Opaka U CEMbH,
B 3aBHCHUMOCTH OT CHEeHU(UKH TON MM MHON MPABOBOM CEMbH: MYCYJbMaHCKOE
IPaBO YCTaHABIMBAeT Oojiee XKECTKUE TPeOOBaHHS K YCIOBHSIM 3aKIIOUYEHUS U
pacTtopkeHus: Opaka 10 cpaBHEHHIO ¢ Poccueli m eBpONeHCKMMH CTpaHaMHU.
Hapsiny ¢ cyneOHOM MpakTUKOW W TPaBOBOM JOKTPUHOM, 3apyOekHOE MpaBo
IpEJCTaBIsIeT MEPCINEKTUBHOE CPEJICTBO YCTpaHEHMsI MPOOETOB M KOJUIM3HHA B

paMKax HallMOHAJIbHOU ITPABOBOW CUCTEMBI.
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3akJIroueHue

CeMbsl — OCHOBA YEJIOBEUYECKOU IUBIIN3ALINU. BakHelmmii o01eCcTBEHHBIN
WHCTUTYT, OHA MPOJOJIKAET UIPaTh KIIOYEBYIO POJb B BOCIHMTAHMM JIUMYHOCTH,
COXpaHEHUH U TMPEYMHOXKEHUM TPATUIUOHHBIX JIYXOBHBIX U KYJIBTYpPHBIX
neHHocteil. CeMbs HE0OX0UMa JJI1 BOCIIPOU3BOICTBA YEJIIOBEUECTBA, POKIACHUS U
Pa3BUTHS MOJIOJIBIX IOKOJIEHUH.

B BbImyckHOM KBanu(UKAITMOHHONW pabOTe PaCKPBITHI MOHATHE U MPABOBAS
npupojia OpauHO-CeMEWHBIX OTHOIIEHUH. 3aKOHOAaTeIbHOE OnpeeneHne Opaka u
CEMbU OTCYTCTBYIOT, OJJHAKO JaHHbIE TEPMHUHBI ONPEIEISAIOTCA Ha TOKTPUHAIBHOM
ypoBHe. bpak — 10OpOBOIBHBIN W PAaBHONPABHBIA COIO3 MYKUYMHBI M >KECHIIUHBI,
3aKJTI0YAaEMbIM TIPU OTCYTCTBUU 3aKOHOJIATEJIbHO YCTAHOBJICHHBIX MPEMSTCTBUI U
OTrpaHUYECHUI, HAIPABJICHHBIN HA CO3JJaHUE CEMbU U MTPOJIOIKEHUE POIA.

B uccrnenoBanuu paccMOTpEeHO pa3BUTHE HMHCTUTYTa Opaka B POCCHUHCKOM
3akoHojatenbcTBe. Jlo Hawama XX B. Opaku Ha Pycu ObUIM HCKIIOYUTENIBHO
LIEPKOBHBIMU (B CHHOJAJbHBINA Nepuoj pycckod ucropuu, B 1700-1917 rr., Bce
Opakopa3BoJiHbIE Jiella ObuUIM OTHeceHbl K KommereHuuu Cunoxaa). Ilocrme
Oxts0peckoii  peBomtoiiud 1917 1. OONBIIEBUKH pa3feNWid IEPKOBb U
rocyJapCTBO, YCTAHOBHB T'OCYJApCTBEHHBI KOHTPOJb 3a 3aKIIOUYCHHEM U
pacTopxkeHueM Opaka. OOecnedyeHHUEe 3TOr0 KOHTPOJS BO3JIarajioCh Ha OpraHbl
3AI'Ca u cynpl. CoBeTckasi cuctema Obljla BO MHOTOM BOCIIPUHSITa U COBPEMEHHOMN
Poccueii.

B BbimyckHON  KBadM(UKALMOHHOM paboTe WU3y4eHbl OCOOEHHOCTH
MIPaBOBOTO PEryaupoBaHus Opaka Ha coBpeMeHHOM dTarne. K koniy XX — Hauany
XXI BB. 3akioueHHe M pacTop)KeHue Opaka ObUIM 3HAYMTENLHO YIPOIIEHBI,
WHCTUTYT Opaka cTajg 3HauyuTelnbHO Oosiee nuOepanbHbiM. OmHako MOa00HBIE
W3MEHEHHUSI B II€JIOM HETAaTUBHO TOBJIMSUIM HE TOJIBKO Ha JeMorpaduueckyro
cutyauuio B Poccun, HO W Ha poccuiickoe OOIIeCTBO. AKTyaJlbHOW MpoOsieMon
CTAHOBUTCSI Pa3BUTUE€ W  BOCHPOU3BOJCTBO  TPAJUIMOHHBIX  ILIEHHOCTEH,

IPEOAOIEHUE JEMOTPA(PHUUECKOr0 KPU3UCa B COBPEMEHHBIX YCIOBHUSX.
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B pabore packpbITbl TEOPETHUKO-UCTOPUYECKUE OCHOBBI HHCTUTYTA
pacTopxeHust Opaka. Pactopkenne Opaka ObUIO BeChbMa CIOXKHOM MPOIEAYpPOil Ha
Pycu. KnroyeBbIMH OCHOBaHUSMH OBbUIM HECIIOCOOHOCTh MYKa K CYNPYKECKOH
KU3HH, CYINpYKECKas H3MeHa (M3MEHa My)a J0JIT0€ BpEMs HE CUHUTAIACh
OCHOBAHHMEM PACTOPXKEHHSI Opaka), HaJIW4uMe BECKUX OCHOBAHHUH IM0J03pEBAThH
JKEHY B U3MEHE U T.1. bpak He ObuT paBHOIIPABHBIM, HO TIOCJIE€ MPUX0JIa K BIACTH B
Poccun OonbiieBukoB B KoHie 1917 r. paBHompaBue MojaoB B Opake ObLIO
o0ecIeyeHo.

B BbINYCKHOW  KBaIM(PUKAUMOHHOW  pabOTE  PacKphITBl  CIIOCOOBI
pactopkeHusi Opaka B Poccuiickoit ®exnepanuu. TakoBBIMU — SIBISIOTCS
pactopxkenue B opranax 3AI'Ca (mpu OTCYTCTBUHM OOLIMX HECOBEPILIEHHOJETHUX
Jereid 1 000K0IHOM COTJIACHM CYIIPYTOB, MHBIX YCIOBUAX) U cynax. Cyq siBasieTcs
KOHEYHOH MHCTaHLMEN pacCMOTPEHUS JIFOOBIX CIIOPOB MEXKIY CYNpyraMu.

B wuccnenoBaHnu oOINpenesneHsl HOPHUINYECKHE IOCIEACTBUS PaCTOPKECHHUS
Opaka. OHO BJIEYET, B YACTHOCTH, IMPEKPAIIEHUE HMYIIECTBEHHBIX U JIMYHBIX
HEUMYLIECTBEHHBIX OTHOUIEHMH CynpyroB. OTaenpHbIe 00s3aTeabCTBa (BKIIIOYAs
QIMMEHTHBIE B OTHOILIEHUU APYT JIPyra) COXPaHSIOTCA €lE HEKOTOPOE BpEMS.
AkTyansHOM npoOsiemoint st Poccun siBisieTCst CHMDKEHHE Yrciia pa3BOJIOB.

B BeimyckHOl  kBanudUKAIMOHHONW paboOTe paccMOTpPEHBI  OO0IIHe
MOJIOKEHUS O 3aKJIFOUEHUH M pacTOP>KEHUU Opaka B 3apyOexHbIX rocygapcrBax. B
psiie 3apyOeKHbBIX TOCYIapCTB, B TOM YKCIE U Ha 3amnane, Opak onpeensercs Kak
JIOOPOBOJILHBIN COI03 MYKUMHBI M KEHIIIMHBI, OJTHAKO B 3aMaJIHbIX cTpaHax ¢ 1960-
1970-x rT. UHCTUTYT Opaka MoABEPrcs paaruKaTbHBIM U3MEHEHUSM.

B paGore u3yueHbl OCOOEHHOCTH 3aKIIOUYEHUS M PaCTOpKEHHs Opaka B
HEKOTOpbIX rocynapctBax EBpomnbl. TpeOoBaHMs K 3akilOueHHUIO Opaka B
€BPOIEUCKUX IOCYJapCTBax BO MHOIOM aHanornuHsl Poccun. Tem He MeHee, psn
eBPOMNEHCKUX TOCYAapCTB NPU3HAIOT TOCYAAPCTBEHHYIO pErucTpainuio Opaka
(Opanuusa, Iepmanus), apyrue — anbrepHatuBHyr0 Qopmy (Mcnanus,
BenukoOputanus), Toraa kak rocygapctBa JlaTuHCKON AMepukd, Kak MpaBuilo,

IIPHU3HAIOT 0053aTeJILHOCTD U IrpaxXagaHCKOIro, 1 HEPKOBHOT'O 6paKOB.
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B BeImyckHO# KkBanmupuKanMOHHONW paboTe u3y4eHbl OCOOEHHOCTH U
TIOCJICJICTBUS 3aKIIOUCHUS W PACTOpPXKEHHUs Opaka B CTpaHaX MYCYJIbMaHCKOUN
MIPaBOBOM CeMbH. B MyCyJIbBMaHCKMX CTpaHaxX YCTAaHOBJEHBI IIOBBIIICHHbBIC
TpeOOBaHUS U K YCIOBHUSIM 3aKIIIOUEHUS Opaka, U K OCHOBAHUSM €T0 PACTOP KCHHUS.
MycyiapMaHCKOe OOIIECTBO PYKOBOJICTBYETCS MPEUMYIIECTBEHHO PEIIUTHO3HBIMU
MPEANUCAHUSIMU, BKIIKOYAs [Iapuar.

B unccnenoBaHnM pacKphIThl MOJOXKEHUS O 3AKIIOYEHHH W PACTOPKEHUU
Opaka ¢ ydactheMm uHocTpaHieB B Poccun u 3a pyoexxom. [IpaBuna 3akioueHus u
pacTopxkeHusi Opaka ¢ ydacTHeM MHOCTpaHIleB B Poccun nocratouno npoctsl. Ha
TeppuTopun Poccnn MpuMEHSIETCS pOCCHICKOE 3aKOHOATENBCTBO C YYETOM HOPM
CK PO, unbx (enepaabHbIX 3aKOHOB M MEXIyHapOIHBIX J0roBopoB P®d. Bo
@paHIMy MpaBUJia 3aKIIOYCHHUS TaKMX OpakoB BechbMa MPOCThI — (DpaHIly3bl U
MHOCTPAHILbI PAaBHOIPABHBI B 3TOM OTHOULIEHWH, HO PA3BECTUCH CJIOKHEE, TAKUE
nena 00si3aTeIbHO paccMaTpuBaroTcs cynbl. bonee jk€cTkue TpeOoBaHUS K
3aKJII0YEHUI0 Opaka ¢ y4acTHEM WMHOCTPAHIIEB YCTAaHABIMBAET 3aKOHOJATEIHCTBO
CIIIA.

ABTOp TIpe[yIaraeT CiIeayolnue peKOMEHIANN 110 BHECCHUIO N3MEHEHUN B
JIEUCTBYIOIIEE 3aKOHOIATENLCTBO PD:

- 3aKOHOJIATENILHO OMpPEACIUTh Opak Kak JOOPOBOJBHBIN COIO3 MY>KUUHBI U
JKEHILUHBI, 3aKJII0YaeMbIi B COOTBETCTBUU C (elepaibHbIM 3aKOHOM B IIEJISX
POXKIEHUS ITOTOMCTBA;

- gpononHuTh cT. 14 CK P® gononHUTEIBHBIMHA OOCTOSITEILCTBAMMU,
MPENATCTBYIOIIMMHA  OpaKy, MO o00paslly MYCYJIbMAaHCKMX U psga JIpyrux
rOCyJapCTB: 3alpeTUTh Opaku MEXKIy JABOIOPOJHBIMU OpaThsiMU M CECTpaMH, a
TaKXe JUIaMU, CTaBIIMMHU OJIM3KUMU POJCTBEHHUKAMHU BCJIEACTBUE YCHIHOBIICHUS,
MEXKIY OTYAMOM U MATUYEPULIEN, MAYEXOU U TACBIHKOM;

- yxectounth TpeboBanus ctr. 17 CK P®, orpanuumB mpaBo Myxa
TpeboBaTh pa3BoJ BO BpeMsi OEPEMEHHOCTH >KE€Hbl M B T€UEHHUE TPEX JIeT Mociie

pOXIeHUs peOEHKA.
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