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AHHOTALUA

AKTYaJnbHOCTh JaHHOW pabOThl 3aKIIOYAETCS B TOM, UYTO MpoOsemMa pa3BUTHS
HAayKH TPaXXTAaHCKOTO TpaBa OCTaeTCs KIIOUeBOM mpobiemoi obmiectBa. llenbio
paboThl SBJISIETCS KOMIUIEKCHBIA aHAINU3 MpeAMETa HAyKW TPakIaHCKOro IpaBa U
BbIPa0OTKAa OCHOBHBIX MOJOXKEHUH 00 acmeKkTax Tpa)XAaHCKOTO IpaBa. 3ajadyaMu
paboOThl SABISETCSA: aHAIU3 IOHATHSA, BBIACICHHE MPEIMETa W COACPNKAHUS HayKu
IpaKJaHCKOTO MpaBa; Jadya XapaKTepUCTUKHU METOJIOB IPak/IaHCKO-TIPABOBOM HAYKH;
aHaJIM3 UMYIIECTBEHHBIX W  HEUMYIIECTBEHHBIX OTHOLIEHWH;  BBISBIICHUE
OCOOCHHOCTEW MPaBOBOIO PETyJIMPOBAHUS OOBEKTOB TpakaaHCKoro mpaBa B Pd;
a4a XapaKTEPUCTUKUA CUCTEMBbI TI'PakKJaHCKOTO IIpaBa; BBIABICHHUE CTPYKTYpPHI
pa3BUTHs MCTOYHHMKOB IpaBa. B cTpykTypy paboThl BXOAUT: BBEACHHUE, TPU TJIABHI,
3akitoueHue. B mepBoil raBe paccMaTpUBAIOTCS OOIIETEOPETUYECKHE aCHEKThI
HAyKU IPAXKJAHCKOIO MpaBa: €€ TeHE3UC, IPEeIMET, METOA0J0Tu. Bo BTOpoll IiaBe
aHANM3UpyeTca CcojepKaHue (PaKTUYECKOHM CTOPOHBI HAyKH T'pakIaHCKOrO IMpaBa.
Tperbst T7aBa IMOCBAIIECHA aHAIU3y IOPUIUYECKOM CTOPOHBI IIPEAMETa HAYKH

rpaxaanckoro mpasa. O0beM BBITTOIHEHHOW paboThl COCTABISET /8 JIMCTOB.
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BBEJAEHUE

AKTYaJIbHOCTh T€MbI MCCJIEA0BaHUsL 00YyCIIOBJIEHA, MPEKIE BCEro, TEM, YTO
npobiieMaTuKa pa3BUTUSl HAYKH, HAYYHOTO 3HAHUS BCerja ObUla U HA COBPEMEHHOM
JTale OCTAaeTCs OJHOW M3 KIIOYEBBIX MPOOJIEM YeJOBEYECKOro oOIIecTBa.
AKTYaJnbHOCTb K€ JJAHHOW MPOOJIEMBI, B CBOIO OY€PEb, OOBSICHUTH MOXKHO TEM, YTO
pPOCT HAyYHOTO 3HAHHUA, €r0 O0OralleHHue — OCHOBOINOJArarmmui (akTop pa3BUTHS
Halled KyJbTypbl W B LEJIOM LMBWIM3ALMK, OA3MCHBIM IOKa3aTeldb OCHOBHBIX
TEHJCHUHN TMpOrpecca HayKh, B TOM YHUCJIE HAyKH ropuandeckol. GopMupoBaHue
HOBOTO  3HAaHUS  MMEET  JIOBOJIBHO  IIMPOKOE  HAYYHO-TEOPETUYECKOE,
MHPOBO33PEHYECKOE, IPAKTUUECKOE 3HAUCHHE.

JlocTaToyHO SIBHOE IpeoOsiajjaHue Cpeiau OOIIECTBEHHBIX (OPM CO3HAaHUSA
npobsieM Haykd, OOOCHOBaTbh MOXHO €€ BEAYLIEH poJibl0 B CEroJHSIIHEN
COLIMAJIBHOM KW3HM oOmiectBa. Ilpu 3TOM coBpeMeHHass Hayka HW3MEHSIETCS B
CTOPOHY KOJIOCCAJIBHOTO YCIJIO)KHEHHS, YCKOPEHHOM JWHAMHKH, HapallMBaHUs
TEXHUYECKOTO NOTEHIIHAIA.

be3 Hayku, a Takke €€ OTKPBITUH, YEJIOBEYECTBY HE y/IajJoCh Obl JOCTUYb TEX
BBICOT, KOTOpbIE MbI HaOio/aeM B Hacrosiee Bpems. W Ha cerofgHsImHuUN JeHb B
pa3NUYHBIX O00JacTSIX HAyKd NPOJOJDKAET MATH MHOXECTBO HCCIEIOBaHUM,
HaIpaBJIEHHBIX, B YACTHOCTH, Ha pa3pabOTKy ele OONbIIEro KOJIWYecTBa METO/I0B
MIO3HAHUS OKPY’KAIOIIETO MUPA U YIPOLIEHUS XKU3HH JIFOJIEH.

I'oBOpst 0 rOpUAMYECKOW HAyKe M B €€ paMKax HaykKe I'pa’KJaHCKOIo Ipasa,
OTMETHM, YTO COLIMAIIBHO-TIOJIUTUYECKAS] U NIPABOBAsi MBICJIb COCPEAOTOYECHA BCEra
Ha BEYHOM: MPUPO/IE, CYIIHOCTH rOCYIapCTBa U MpaBa, UX B3aUMOCBSI3U, POJIU MpaBa
B TMOCTPOCHUM MPaBOBOTO TOCYJAapCTBa, POJM TPYIIN M JHYHOCTH, UX IpaBax,
B3aMMOOTHOIICHUAX OOIlIecTBa, uejloBeka M TrocymapctBa u mnp. Ilpu sTom
IPAXKIAHCKOMY TIpaBy, 3HA4Y€HUE KOTOPOTO BO3pOCIO C mepexoaoM Poccum k
PBIHOYHOW SKOHOMMKE, IPUHAJJIEKUT HA COBPEMEHHOM JTale LEHTPaJIbHOE MECTO B
YacTHONpPaBOBOM cdepe U, COOTBETCTBEHHO, B  pErjaMEHTallud MHOTHUX

HMYIICCTBCHHBIX W  HCHUMYIICCTBCHHLIX HpaBOOTHOHleHI/II‘/JI. O6H.II/IC HOPMBI,
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MPUHITUIBI TPAKIAHCKOTO TIpaBa MPUMEHSTHCS MOTYT JUISl PETYJIMPOBAHUS JIFOOBIX
OTHOIIICHUH, BXOJIAIINX B YaCTHOIIPABOBYIO c(pepy MpH yCIOBUH OTCYTCTBUS HA ATOT
CUeT IPSIMBIX MPEANMUCAHUHN CTICTIHATEHOTO 3aKOHOJaTEeIbCTBA.

OmHako B CWJly WHTEHCHBHOTO pa3BUTHS  OOIIECTBAa, IMOCTOSHHOTO
B3aMMOJICHCTBHSI JIIOJCH Jpyr ¢ APYroM, pe3ylbTaThl TaKOTO B3aWMOJCHUCTBUS
3a4acTyI0 HempeAcKazyeMbl. B psjie ciydaeB B X0/ie MOJ00HOTO B3aUMOICHCTBUS HE
TOJIBKO WMYIIECTBEHHBIM, HO W JUYHBIM HEHMMYIIECCTBCHHBIM (HEMAaTEPHUAIHHBIM)
npaBaM (M OnaraM) CyOBEKTOB TPa)KTaHCKOTO TpaBa HAHOCHTCS OMPECIICHHBIN
yimepb. B kadecTBe ke Ba)KHEHIIETO 3aBOCBAHUS YEIIOBEUECTBA, HETPEMEHHOTO
YCIIOBHS JEMOKPATHH BBICTYMAET MPABOBOC 3aKPEIUICHHE TOCYAapCTBOM TapaHTHI
cCOONIOJIeHUsT TIpaB M CBOOOJ] YeloBEeKa W TpaxkJaaHuHA. JleMokparuyeckue
rocyJapcTBa TapaHTHPYIOT CBOMIM TpaKJIaHaM, 9TO WX CBOOOIBI M TpaBa OyayT HE
TOJIBKO COOJIIOZICHBI, HO U 3aIIHIICHBI.

B oTHx ycnoBusix Hayka TpaXkJIaHCKOTO TIpaBa IpU3BaHa IOCPEICTBOM
pa3pabOTKM  JOKTPUHAIBHBIX  TMOJOKEHWHW W  BBIABICHHS  TPOOEIOB B
3aKOHOJIATEIbCTBE C  IEJIbI0 €ro  YCOBEPIICHCTBOBAaHUS  CIOCOOCTBOBATH
00eCITeYeHUI0 TapaHTHH OCYIICCTBICHHS M 3alUThl CYOBEKTUBHBIX MpaBa rpakIaH,
B TOM UHCJE TIOCPEICTBOM YCTpaHEHHUs TMpoOJieM B TPakKJaHCKO-TIPABOBOM
perjiaMeHTallud OXpaHbl M 3alIUTHI JAHHBIX MPaB CYOBEKTOB I'PaKIAHCKOTO TPaBa,
yTo OyJeT crocoOCTBOBaTh, B CBOIO OYe€pedb, OOECIEUEHUIO MPABOBOrO pPEXUMAa
COOTBETCTBYIOIIUX  TPaXKIAHCKO-TIPABOBBIX  OTHOIIeHWH. OjHAakO 93TO  HE
NpECTaBIsIeTCS BO3MOXKHBIM ~0e3 TIyOOKOro aHanmm3a caMOd CYIIHOCTH U
cnenmuUKN HayKd TPaKJTaHCKOTO IpaBa. BKyIe ¢ BBIMICH3I0KEHHBIM 3TUM
MOATBEP)KIACTCS, HA HAIl B3I, aKTyaJlbHOCTh W 3HAYMMOCTH TEMBI JTAHHOTO
UCCIICIOBAHMSI.

OO0beKT mcceI0BaHUSA. CYIIHOCTh U COJEPKAHME HAyKH TPaXKITAHCKOTO
npasa.

IIpeaMeTomM mccjieI0BaHUSI BBICTYIIAIOT OCHOBBI TEOPETUUYCCKUX TOJIOKCHUI

HAayKd TPaXJaHCKOrO IpaBa M COOTBETCTBYIOIIMX HOPM  JEHCTBYIOLIETO



TPAXJAHCKOTO  3aKOHOAATEIbCTBA O  COACPKAHUU  TPAXKIAHCKO-TIPABOBBIX
OTHOILICHUM.

Heab mcciaegoBaHusl 3aKITIOYACTCS B KOMIUIEKCHOM aHAIM3€ MPEAMETHOTO
MoJsl COBPEMEHHOM HayKu TpakJIaHCKOrO IpaBa U  BBIPAOOTAaHHBIX  €IO
JIOKTPUHAJIBHBIX MOJIOKEHHUIN O PA3JIUYHBIX aCIEKTaX IPaKJaHCKOIro MpaBa.

JInst JOCTHKEHUS TTOCTABIICHHOM 11eJIU ObLIH OIpe/IeNIeHbI CICAYIONINE 3aauM.
- [OpPOAHATM3UPOBATH TMOHSATHUE, BBIACIUTH MPEIAMET M COJACPKAHUE HAYKHU
rpaXkJaHCKOTO MpaBa;

- OXapPAKTEPU30BATH METOIOJOTHIO TPAKIAHCKO-IIPABOBOUN HAYKH;

- IPOAHAJIU3UPOBATh UMYILIECTBEHHBIE U JIUYHBIC HEUMYIIICCTBEHHBIC OTHOIICHUS KaK
OCHOBY (paKTHYECKOM CTOPOHBI MTPEIMETa HaAYKH TPaKIaHCKOTO TIPaBa;

- BBISIBUTH OCOOEHHOCTU MPABOBOTO PETYIUPOBAHUS OOBEKTOB TPAKIAHCKUX
npaBooTHoleHul B Poccuiickon denepanuu;

- OXapaKTEePU30BaATh CUCTEMY I'PAXKAAHCKOTO MpaBa: CYIIHOCTh U CTPYKTYPY;

- BBISIBUTH CYIIIHOCTh U MPOOJIEMATUKY PA3BUTHSI ICTOUHUKOB IpakIaHCKOTO MpaBa.

MeToabl MccjieI0OBaHMsI: B COOTBETCTBHHM CO CIEIM(PUKOW IMEenH, 3aaad u
npeaMeTa U3y4YeHHUsl WCIOJb30BaHbl ObUIM pa3Hble METOAbl HMCCICIOBAHUS, CpPEIu
KOTOPBIX JUAJIEKT Y YECKW U, JIOTUYECKUN, AHATTUTUYECKUM, CUCTEMHO-CTPYKTYPHBIM,
CPaBHUTEIBbHO-TIPABOBOM, CPABHUTEIBHO-UCTOPUUECKUM, METOJ  OMHCAaHUS U
0000111eHUs, POPMATBHO-IOPUIUIYECKUN U TIP.

OO0mmereopeTuyeckoil OCHOBOM UCCIEIOBAHUS TOCIYXUIU TPYAbl TaKUX
aBTopoB, kak C.C. Anekcees, I'.JI. ApuctoB, A.M. I'atun, .M. H.II. I'epacumosa,
I'onrano, C.II. I'pumiaes, B.I1. Kambeimanckuii, B.11. Kapnos, M.B. Kapnsrues, M.M.
Kuma6os, b.1. Kusmos, B.M. Konecaukop, M.A. ManbskoBckuii, P.T. Mapnanues,
B.I1. Mo3onun, M.B. HoBukos, T.M. PacconoBa, E.A. Cyxanos, FKO.K. Tousucroi,
P.A. Txakoxos, C.}O. Xapnanosa, B.H. Ue6aep, B.M. Illamapos, S.A. FOkma u mp.

[Ipu3HaBas TEOPETUYECKYI0 3HAYMMOCTh HCCIEIOBAHUM BBIICYKa3aHHBIX
aBTOPOB, UX BKJIaJl B pa3pabOTKy BOIPOCOB O HAYKE TPaKIAHCKOTO MpaBa, OTMETHUM,
YTO K HACTOSAIIEMY BPEMEHHM OHHM HE MPHUBEIU K (POPMUPOBAHHIO IIEIOCTHOTO

HAay4YHOro mnpeacTaBJICHHUA O HOPpEAMETHOM IIOJIC COBpeMeHHOﬁ LIMBUJIMCTUYECKOM
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HAayKd, U PSAJ BOIPOCOB JI0 CHUX IIOP OCTAETCS HEAOCTATOYHO HMCCIIECIOBAHHBIM, a
UMEHHO BOMPOCHI CHENU(PUKA METOAOJOTHUA HAayKh TPaXIAHCKOTO TpaBa U
coJiep>KaHuM (PaKTUYECKON U IOPUAMYECKONW CTOPOH MpPEeIMETa HayKU IPa’kJaHCKOTO
rpana.

HopmaTtuBHasi ocHoBa mcciaenoBaHusi npeacraBieHa Koncrurynuenn PO,
I'paxxganckum kojekcoM P®, 3emenbHbIM KojekcoM P®, Boanwsim koaexkcom PO,
JlecupiM koznekcom P®, denepanbHbiM 3akoHOM Ne 129-D3 «O rocynapcTBEHHOM
perucTpalvd HOPUAUYECKUX JUI W HWHIUBUAYAIBHBIX MPEIINPUHAMATENICI,
@enepanbHbM 3aKOHOM Ne 173-03 «O BaJOTHOM PETYJIMPOBAHUHM U BATIOTHOM
KOHTpone», PenepanbHbiM 3akOHOM Ne 62-03 «O rpaxnmanctee Poccuiickon
Oepnepanun», DenepanbHbiM  3akoHOM Ne  218-®3  «O  rocynapCTBEHHOM
pPETUCTpALIMM HEIBUAKUMOCTH», 3aKOHOM P® No 2395-1 «O Hempax» W WHBIMH
HOPMAaTUBHO-TIPABOBBIMHU aKTAMM.

Teoperuyeckasi 3HAYMMOCTHL PpPadOTHI OO0YCJIOBJIIEHA TEM, 4YTO JIaHHBIN
MaTepuall BHOCUT BKJIaJl B pa3pabOTKy BOIPOCOB O HayKe I'PakJAaHCKOro MpaBa U
HEIMOCPEICTBEHHO 00 0COOCHHOCTSIX TPAXKIAHCKO-TIPABOBBIX OTHOIICHUM.

IIpakTHyeckasi 3HAYUMOCTH Pa0dOTHI 3aKIIOYAECTCS B TOM, YTO JAHHBIN
MaTepuagl MOXET ObITh HCIONB30BaH B MPENOAABAHUU Psifa KypCOB: JIOTOBOPHOTO
MpaBa, TPaKJaHCKOTO IpaBa, MPEANPUHUMATEIBCKOTO M KOMMEPUYECKOIO IpaBa,
TEOpPUU rOCyAapcTBa U MpaBa, MPABOBEACHUH, a TAKXKE B 1IEJISIX COBEPIIICHCTBOBAHUS
JEUCTBYIOIIETO IPa’KJaHCKOTO 3aKOHOIATENIbCTBA.

CTpykTypa uccjieoBaHMsl: JaHHAs pa0oTa BKJIIOYAET BBEJICHHUE, B KOTOPOM
00OCHOBBIBAETCS AKTyaJIbHOCTh TE€Mbl PAaOOThI, 0003HAUaETCSI OOBEKT U MPEAMET,
JTAHHOTO WCCJIEAOBAHMS, CTABATCA 3a7a4M, KOTOPBhIE TPEOYIOT PEIICHHMS; TPH TJIABHI,
3aKJIIOUYCHHE, B KOTOPOM TOABOASTCS WUTOTU UCCIEN0BaHMs, U Oubauorpaduyeckuit
cnucok. B mepBoii TiaBe paccMaTpuBarOTCS OOMIETEOPETUYECKHUE ACTIEKThI HAYKH
IpaXIAaHCKOTO MpaBa: €€ TEeHEe3UC, MNpeIMeT, MmeropoJiorusi. Bo BToOpoil riaBe
aHaJM3UpPYyeTCsl cojiepkaHue (PaKTUYECKOM CTOPOHBI HAYKH TPaKIAaHCKOTO IpaBa.
TpeTbs rnaBa MOCBSIIEHA aHAIM3Y IOPUIMYECKON CTOPOHBI TMpEAMETa HAyKU

IrpaxxaaHCKOro I1pana.



I''TABA 1. KOHIEIITYAJIBHBIE OCHOBBI HAYKHA
I'PA’KJAHCKOTI'O ITPABA

1.1. IlonsiTHe, MpeaIMeET U COJAePKaHHe HAYKH I'PaKIAHCKOI0 MpaBa

Bo3HuKHOBEHHE W HENOCPEACTBEHHOE  (POpPMHUpPOBAHUE  MOHATHITHOTO
COZIEp’)KaHHE TEPMHUHA «TPAXKIAHCKOE IMPAaBO» OTHOCUTCA K IMEPUOAY pACIBETA
Pumckoit wumniepun. B 4aCTHOCTM WMMEHHO K 3TOMY HMCTOPUYECKOMY IEPUOLY
OTHOCHUTCS TIepBO€ OPUIIMATIBLHO YIIOMUHAHUE MPABOBOIO CTAaTyca IPayKJaH CTOJIMUIIBI
Pumckoii umniepun (Puma). Ilomumo 3TOro ropuctamMu TOTO BpeMEHHM ObLia Oblia
JOKYMEHTAJIBHO 3aKpeIlIcHa CHCTeMa MpaB Tpaxaan PuMckoit umnepun (jys civile).

Opnnako ¢ pasBasiom Pumckod umnepuu ObUIM yTpadeHbl W 3HAYUMBINA IS
oOllecTBa HMHCTUTYT Tpa)xJAaHCKOro mnpaBa. Ero cymiecTBeHHOE BO3POXKICHHE
NPUXOAUTCS Ha mepuoj Oyp)Kya3HOM peBOMIONMU. B CBSI3M W TEepecTaHOBKOM
LEHHOCTHBIX OpPUEHTHPOB COLIMYMa IIOHATHE CTAJO TPAKTOBATHhCS, KAK JIMYHOE
UMYIIECTBEHHOE TMpaBo TrpaxaaH. [lo3nHee, MaHHBIA TEPMUH MOJydWs1 Oosee
IIMPOKOE  ONpPEAEIEHUE, OTpaxkas B  CBOEM  COCTaB€ MMYLIECCTBECHHBIC,
SKOHOMMYECKHUE, JCHEKHbIE UHTEpEChl o01iecTBa. [loMMMO 3TOro K rpakJIaHCKOMY
MpaBy CTAJId OTHOCUTH U JIMYHBIE HEUMYIIIECTBEHHbIE UHTEPEChl. TakuM o0pa3oM, Ha
«4allle BECOB» IMPOUCXOJWIIO YPAaBHOBELIMBAHUE TPaKJAHCKOTO IpaBa HapsAly C
LIEPKOBHBIM MIPABOM WJIH K€ YTOJIOBHBIM.

[ToaTOMy MOXHO TOBOPUTH O TOM, 4YTO IIOHATHE TPAXIAAHCKOTO IIpaBa
HAXOJUTCS B MOCTOSIHHOW JMHAMUKE, MIPETEPIIEBACT 3HAUUTEIbHbIC U3MEHEHHS U Ha
JJAHHBII MOMEHT OMNPEAEIseT HUMYIIECTBEHHBIE W JIMYHBIE HEUMYIIECTBEHHbBIC
OTHOUIEHHUS, BO3HUKAIOIIME B KU3HEIACIATEIBHOCTH COLMYMa W HAa NPSAMYIO,
CBSI3aHHBIC C [HBHIACTHKOM.

JlaHHOE€  pacCMOTpEHHE  TPAXKIAHCKOTO mpaBa (C  TOYKH  3PEHHUS
UMYIIECTBEHHBIX W JIMYHBIX HEWMYIECTBCHHBIX OTHOIIEHUIN) 00ecrneunBaeT

3aKperyieHrue MpaBoBOM (hOPMbI IKOHOMUYECKUX OTHOIIEeHUH. K Helt OyeT OTHECEHBI

! Ipaxnanckoe mpago. B 3-x Tomax. T. 1 / mox pex. B. II. MosomuHa. — 2-¢ u3g., mepepab. u gor. — M.: [Ipocriekr,
2015. C. 16.
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IOpUINYECKUE aCIEKThI JE€HEKHO-CTOMMOCTHBIX, MMYIIECTBEHHBIX u
HEHMYIIECTBECHHBIX OTHOLICHHIT.”

Hapsiny co Bcemu crnenu@pukamMu M3y4€HHsS TMOHSTHS TPaKIaHCKOTO IpaBa
CUCTEMA POCCHUICKOr0 IpaBa PacCMaTPHUBAET €ro ¢ HECKOJbKUX CTOpoH. C onHOM
CTOPOHBI OHO H3y4yaeTcsd Kak Hayka (Hayka TpakJaHCKOro TIpaBa), ¢ Apyrou
MpE/ICTaBIICHa B KAYECTBE OT/AEIbHOM OTpaciu poccuiickoro mpasa. [loMmumo 3toro,
NOHATHE TPAXKAAHCKOTO IIpaBa paccMaTpUBAeTCs, Kak ydeOHass AHCUMIUIMHA U
BXOJIUT B MIEPEUYCHb MPEIMETOB U3y4aeMbIX B CpeHE MPO(PECCHOHATBHBIX U BBICIIMX
y4€OHBIX 3aBE/ICHUSIX.

[Ipy 3TOM Hayka TpakJaHCKOrO IpaBa BXOAUT B CHUCTEMY HOPHIUYECKOU
Hayku. Kak u apyrue Hayku, opuudeckas Hayka sBIsSeTcs chepoil AesiTenbHOCTU
JIOJIEM 10 MPOU3BOACTBY (BBIPAOOTKE) OMNPEACIICHHBIX HAyYHbIX 3HAHUM —
fopuanyeckux. OOBEKTOM  IOPUIMYECKONM HAayKH SBISIOTCS  OOILECTBEHHbBIE
OTHOILICHHS], CBA3aHHbIE C TAKUMU Ba)KHEHIIMMU COUHUAIBHBIMA UHCTUTYTaMH, Kak
MPaBO U TOCYAApCTBO. DTU OOIIECTBEHHBIC OTHOIICHHUS B TOW WJIM MHOM CTEMEHU
U3Y4arTCsd BCEMHU IOPUIMYECKMMH JUCHUIUIMHAMHU. COOTBETCTBEHHO, IMPEAMETOM
IOPUMYECKON HAyKH B LIEJIOM BBICTYIMAIOT OOUIECTBEHHBIE OTHOUIEHUS, KOTOpHIE
CBSI3aHbI C (POpPMHUpPOBAHUEM U (PYHKIMOHHUPOBAHUEM TIOCYAaPCTBEHHO-IIPABOBOM
MaTepuu, a TaKKe OOIIECTBEHHBIE OTHOLICHHS, KOTOpbIE SBISIIOTCS MHPEIMETOM
MPaBOBOr0 PEryJMpOBaHMs OTpaciied mpaBa. IDTOT MPEIMET, B CBOI Ouepeib,
TO/PA3/IeIIACTCS Ha DIEMEHTBI — MPEAMETHI COOTBETCTBYIOIINX IOPHIMUCCKUX HAYK.

To ecTp ropuanueckas (MpaBoBasi) HayKa KaK CHCTeMa 3HAHUN COCTOUT W3
COBOKYMHOCTU IOPUAMYECKUX HAYK, U3YYalOLIUX OTJENbHbIE aCIIEKThl TOCY1apCTBa U
IpaBa, U COCTOSIIMX, B CBOIO OYEpedb, U3 psAlla oTpacieil npasa. Bee ropuanueckue
HAyKU U OTPACIIM MpaBa TECHBIM 00pa3oM MeXIy COOOW CBSI3aHBI.

Hayka rpaxpgaHckoro mnpaBa MNPUHAMJICKUT K OTPACIEBBIM HOPUAUYECKUM
Haykam. ['0BOpsl 0 poJIM HayKH IPa’kJaHCKOTO MpaBa B COBPEMEHHOM HaM OOIIECTBE,

OTMCTHM, 4YTO, B YaCTHOCTH, 6.]]31"0)18,1)5[ AKOCHTHUPOBAHWIO BHHMMAHHA HaA

2 Poccniickoe rpaxaaHckoe mpaso / o pex. E.A. Cyxarosa. B 2 u. U. 1. O6mast 9acts. — 4-¢ 3., crep. — M.: Craryr,
2015. C. 58.
¥ Pacckasos JLII. Teopust rocymapeTBa i mpasa. Yriay6ueHHsIi kype. — M.: THOPA-M, PUOP, 2015. C. 10.
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3aKOHOMEPHOCTSIX ~ (DYHKIIMOHUPOBAHUS W  Pa3BUTUS  OTHAEIBHBIX  IPABOBBIX
WHCTUTYTOB, a TaKXE€ MEXaHM3Max peaJu3alid HOPM IpaBa B KOHKPETHBIX, B
JAHHOM CJIy4ae Tpa)JIaHCKHX IPAaBOOTHOIICHUAX M CHOCO0AX 3allUThl, OXPaHBbI
JNEUCTBYIOIIMX HOPM MpaBa OT HAapYyILICHWI, CTAHOBUTCS BO3MOKHBIM pPa3BHUTHE
TEOPETUYECKUX 3HAHUM COOTBETCTBYIOLIEH OTpaciad MpaBOBOW HAyKHM —
IPa)X/IaHCKOI'O MpaBa, a TaKXKe 0OeCleUeHHEe COOTBETCTBUSI TEOPETHUUYECKUX 3HAHUU
aKTyaJIbHOMY COCTOSIHHIO TOJIMTUKO-IIPABOBOM MPAKTUKHA U MPOOJIEMaM, pelraeMbiM
OOIIECTBOM U FOCYJapCTBOM B COBPEMEHHBIX YCIOBHUSX.

Kpome Toro, Gmaromaps rpakaaHCKO-IIPABOBBIM HCCIEAOBAHUSAM CTaHOBHUTCS
BO3MOXHBIM ()OPMUPOBAHHUE TPOrHO3a PA3BUTHA TEX WM HHBIX TPaAXKIAAHCKO-
IPABOBBIX SIBICHUNH W HUHCTUTYTOB, pa3pabOTKa MEpPCHEKTUBHBIX HAalpaBICHU,
NOCTPOEHUE HAuOOJee ONTUMAIBHBIX, J((PEKTUBHBIX M  COOTBETCTBYIOIIUX
JNEUCTBUTEIBHOCT CHUCTEMBl TIPaXXIaHCKOTO IpaBa M 3aKOHOJATENbCTBA, UX
COBEPILIECHCTBOBAHUE U IIP.

Jlanee oTMeTHM, 4TO KaK W JHOObIE IPyTrUe HAyKH, HayKa Ipa)kIaHCKOTo MpaBa
(UMBUIIMCTHKA) SIBJISCTCS HAYKOW, 3aHMMAIOIICHCS M3YyYCHHUEM 3aKOHOMEPHOCTEH,
JeKaluX B OCHOBE SBJIEHUH, OOpasylolmux ee npeaMmer. B uacTHocTH, Hayka
IpaXJaHCKOro TmpaBa (WIM IMBWINCTUKA) SBJSIETCS CUCTEMOW 3HAaHUH O
3aKOHOMEPHOCTSX Pa3BUTHUS TPakIaHCKO-TIPABOBBIX OTHOLIEHUN W TI'PakIaHCKOIro
3aKOHO/IATEIbCTBA.

Crenuguka npeaMera HayKu IpakJaHCKOTO MpaBa 3aKJII0YaeTcsi B TOM, YTO OH
ABJIIETCSI KOMILJIEKCHBIM (PUIIOCOPCKO-IPKOHOMUYECKUM U COLUATBHO-IOPUANYECKUM
aBieHreM. LluBunucTuueckas Hayka — 3TO, MPEkKIAE BCEro, COlMANIbHAs HaykKa, IpH
TOM HayKa, HW3y4Yarollas OTHOILIEHHUS, KOTOopble (GOPMHUPYIOTCS B OOIIECTBE,
HPKOHOMHUYECKHE IO CBOEMY XapakTepy, PEryjHpyeMble HOPMaMU TPaKJAHCKOIO
3akoHO/AaTeabcTBA. OOIIECTBEHHbIE OTHOIIEHHUS, CKJIaJbIBAIOLIMECs] B paMKax
IIPEIMETA MPABOBOTO PETYIMPOBAHUS I'PAXKIAHCKOIO NpaBa, MPUHATO PA3AEIATh, B
COOTBETCTBUM C OOBEKTOM, MO MOBOAY KOTOPOIO OHU BO3HUKAIOT, U3MEHSIOTCS WU
IPEKpaIIAlTCs, 3TO, B YAaCTHOCTH, HMYIIECTBEHHbBIE M HEUMYIIECTBEHHBIC

OTHOIIICHUS.
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Bmecre ¢ TeM HEOOXOAMMO YYHUTHIBaTh, YTO NPEIAMET HCCICIOBAHUS
IOPUIMYECKON HAayKH TPEJCTaBISCT COOOH HE TOJIBKO W CTOJBKO OOINECTBEHHBIC
OTHOIIIEHHUS, KOTOPBIC COCTABJIAIOT IIPEAMET peryaupoBaHus otrpacid. [lomumo
OOIIIECTBEHHBIX OTHOIIEHHH, a TaKKE CIIOCOO0B BO3JEHCTBHUSA HA DTH OTHOIIEHUS, B
IpeaIMEeT HUCCIICIOBAaHUS BCSIKOM IPAaBOBOM HAayKH BXOMISAT: UCTOPHUS BO3HUKHOBEHUS
IPAaBOBBIX HOPM H HMHCTHTYTOB, CpaBHEeHHE JS()PEKTUBHOCTH M  CIOCOOOB
BO3JICHCTBHS Ha OOIIECTBEHHYIO KM3Hb HOPM OTCUSCTBEHHOTO 3aKOHOJATEIIHCTBA U
CXOJHBIX HOPM 3apyOeKHOro IpaBa, OTHOIICHHE IPaKAaH CTPaHbl K ACHCTBYIOLUIUM
NPaBOBBIM  MHCTHTyTaM. COOTBETCTBEHHO, MpEAMET  IPaBOBOW  OTpaciu
«TPpOKIAHCKOE IPaBO» W MPEIAMET ITUBHIIMCTHYCCKOM HAyKH COOTHOCATCS Kak
yactHoe u obmee.”

B 1ie;mom B kadecTBe mpeaMeTa HayKH TPakJIaHCKOTO MpaBa pacCMaTpUBAIOTCS
3apOXKJICHHE M Pa3BUTHC TPAXKJAHCKOI'O 3aKOHOJATEIbCTBA M JPYTUX PEryJISTOPOB
IpaKIaHCKO-TIPABOBBIX OTHOILIEHUH, COOTHOIIIEHHE " B3aHUMO/IEIICTBUE
IPaKTaHCKOTO 3aKOHOJIATEIbCTBA C MHBIMH OTPACIISIMU 3aKOHOIATENBCTRA. TaKKe B
KauecTBE MpeaMeTa I'PaKIaHCKO-TIPAaBOBOM HAyKH PacCMaTPHBAIOTCS TPaXKIaHCKOE
3aKOHO/IAaTEILCTBO, UCTOPHUS €r0 Pa3BUTHS U NMPAKTHKA IMPUMEHEHUS, a TAKXKE OIBIT
IpaKIaHCKO-TIPABOBOT'O Pa3BUTHS B 3apyOCIKHBIX npalsonopﬂmcax.6

Kpome Toro, B KOHTEKCTE IIPEAMETa UCCIICIOBAHNUS, IPakIaHCKUM IIPaBOM Kak
HAyKOW M3Yy4arOTCs KOHIECIIUK, Hay4dHbIe B3MVIAAbI M HJCH Ha OpraHu3aIuio
COBOKYITHOCTH IIPABOBBIX HOPM, KOTOPBIMH PETrYJIUPYIOTCS Ha OCHOBE PaBEHCTBA,
ABTOHOMHH BOJIM W  CAMOCTOSATEJIBHOCTH  y4YaCTHHKOB, a B  CiydYasx,
PEeIyCMOTPEHHBIX 3aKOHOJATEIbCTBOM, M Ha BJIACTHOM TMOJYMHCHHUU OJHOU
CTOPOHBI JIPYTOi, MMYIIICCTBCHHBIC W CBS3aHHBIC C HUM JIMYHBIC HEUMYIIECTBEHHBIC

OTHOIIICHMS B LEJISIX YJIYUIICHUS XKU3HU JI10/IeH, HanboJjee MOJIHOTO OCYIIeCTBICHUS

* ®enocees I1.C. K Bompocy o MeToz[ax HayKH IpaIaHCKoro npasa // Bectank Bonrorpajackoro uacturyra MBI, —
2009. — Ne 1. — C. 96-97.

® I'paxmanckoe mpaso: B 2 Tomax. T. 1 / mox o6mi. pex. M.B. Kaprsraesa, A.M. Xyxuna. — M.: THOPA-M, 2016. C.
11.

® Poccniickoe rpaxaanckoe npaso / mox pex. E.A. Cyxanosa. B 2 . U. 1. O6uas gactb. — 4-¢ usg., crep. — M.: Craryr,
2015. C. 63.
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cB00OO/ U MpaB JUYHOCTH, OPraHU3aUUU PPEKTUBHBIX IKOHOMUUECKIX OTHOIIECHUHN
B obmecTBe.’

BMmecTe ¢ TeM mpu ompeneneHuH MpeaMeTa HayKd TPakKIaHCKOTO MpaBa MbI
CUMTAEM BO3MOKHBIM pazzienuTs MHeHHE O. A. KpacaBunKoBa, COIIACHO KOTOPOMY,
B MIPEeIMETE HAYKH TPAKJAHCKOTO MpaBa MOKHO BBIICIUTH JBE CTOPOHEL. [lepBas u3
HUX — (aKTUYecKas CTOpPOHA, MOJy4HJia CBOEC Ha3BaHME Oyarojaps TOMY, YTO e
OXBAaTBIBAIOTCS] UMYILIECTBEHHBIE OTHOIICHUS, PETYIHPYEMbIe TPAKIAHCKUM MIPABOM,
a TaKk)Ke JIMYHbIE HEMMYIIECTBEHHBIE OTHOIIEHUS. TO eCTh JaHHas 4acTh 3aHUMAETCH,
NpeXKIe BCEro, MO3HAHUEM OOBEKTHUBHBIX OOIIECTBEHHO-PKOHOMHYECKHX BOJIEBBIX
OTHOILICHH.

Bropoli cocraBistomieil npenMera HaykKM TPaKAaHCKOrO IIpaBa SIBISIETCA
IOpUIMYECKas CTOPOHA, KOTOPOM OXBAThIBACTCSI CHCTEMa TPaKIAHCKOTO TpaBa
(HOpMBI, MHCTHTYTHI W Tp.), MCTOYHUKU TPaXTAHCKOTO TIpaBa, HOPUANYECKas
TEXHHKA, OTIBIT IPUMEHEHHUS TPakJaHCKO-TIPABOBBIX HOPM, IOpUINYECKUE (DAKThI, TO
€CTh, OCHOBHASI MATEPHS [IO3UTHBHOTO MPaBa.’

[Ipu »s3ToM ayanu3MoM TpeAMETa TIpPa)XAaHCKOro IpaBa OOYyCIIOBJIEHA
HEOOXOMMOCTh MCCIICIOBAHMS KaK UMYIIECTBEHHBIX M JIMYHBIX HEUMYIIECTBEHHBIX
OTHOILIIEHWH, TaK M TMOJUTUYECKUX, SKOHOMHYECKMX W COLHUAIbHBIX MNPUYUH
OPUHATHS Pa3IMYHBIX TPAXKIaHCKO-TIPABOBBIX HOPM.

Bmecte ¢ Tem criemyer MOMYEpKHYTh, YTO TMPEAMET HAYKH TPa)KTaHCKOTO
npaBa, KaKk ¥ HEMOCPEICTBEHHO caMa 3Ta HayKa, He SIBJISIETCS HEU3MEHHBIM, YEM-TO
pa3 W HaBcerga MaHHBIM, TO €CTh C TEYCHHWEM BpPEMEHU OH HU3MEHSeTCS W
pa3BHBAETCs, YTO CBSI3aHO C Pa3BUTHEM CaMoOro OOIIECTBa, €ro MOTpeOHOCTEH H

UHTEPECOB.
1.2. MeToaoJsiorusi rpaxaaHCKO-MPaBOBON HAYKH

[Ipexxne Bcero, OTMETHUM, UTO AaKTyaJbHOCTb HW3Y4YEHHMs] OCOOEHHOCTEU

MCTOJO0JIOTUM HAYKH TPAXKAAHCKOIO IIpaBa 06yCJ'IOBJ'ICH8. TEM, YTO B PEC3YyJbTaTeC

" Paccomnosa T. M. T'paxmarckoe mpaso. — M.: FOHUTH-IAHA, 2015. C. 9.
¥ Kpacasunkos O. A. Kareropun Hayku rpakiaHcKoro mpasa. U36pannbie Tpyas: B 2-x tomax. T. 1. — M.: Craryr,
2005. C. 253-254.
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HAyYHBIX PEBOJIIOIMNA OCHOBAHMSI METOJOJIOTMH HAyKH TMOABEPTAIOTCS TIyOOKUM
W3MEHEHUSIM; HAOJI0/IaeTCsl  YCIOKHEHHUE CTPYKTYpPhl COBPEMEHHOM HayKH,
MOSIBJICHUE «CTHIKOBBIX» HAYK, BOSHUKAIOIIMX HAa OCHOBAHUM MEKIUCIHUIIIIMHAPHOTO
CUHTE3a; TPAHCIISIITNS METOI0B KOHKPETHBIX HAYK U3 OJTHOM Cephl B IPYTYIO.

[Ipu »ToM >ddekTrBHAsS NpakTUUecKas MpaBoBas JEATEIbHOCTh HE
MPEACTABIACTCS BO3MOXKHOW  0e3 IIyOokoro aHanmu3a (HOPMUPOBAHHUS U
(GYHKIIMOHUPOBAHUS ~ TOCYJAPCTBEHHO-TIPABOBOM  MaTepUH, 3aKOHOMEPHOCTEH
(GYyHKUIMOHUPOBAHUS M Pa3BUTUS MpaBa, OOOTAIEHUS HUMEIOIICHCS COBOKYIMHOCTHU
3HAHUW O TPAXKJAHCKOM MpaBe, JJIA Yero, B CBOIO 04Yepe/ib, HEOOXOIUMO IPaMOTHOE
MPUMEHEHHUE OIPEJICTICHHBIX METOJIOB TMO3HAHUS B COOTBETCTBYIOIIUX ITPABOBBIX
UCCIIEIOBAHUSIX.

Cnenyer OTMETHTb, 4YTO JI€ATEIBHOCTh JIIOAEH B ee 0ol  (opme
(mpakTUyYeckasi, HayyHas W Mp.) Ompeaensercs psaoM (akTopoB, a €e KOHEUHBIH
pe3yibTaT 3aBUCHT KaK OT TOTO, KTO JEWCTBYeT (CyOBEKT) WM e Ha 4YTO OHa
HarpaBJieHa (0O0OBEKT), TaK U OT TOT0, KaKk UIMEHHO COBEPIIIAETCS ATOT MPOIECC, KaKKe
MPUEMBI, CIOCOOBI, CPEJICTBAa MPU ITOM MPUMEHSIOTCSA. DTO M €CTh NPOOJIEMBI
MCTOJJ;a.g B camom mmpokoM cMBICIIE 3TOTO cIoBa Moja MeToJoM (0T rped. methodos
— BBIOOp TPABUJIBHOTO MYTH, XOXKJIEHUE BJOJL IMYTH) TMOJApa3yMeBaeTcs CIocod
NesATeTLHOCTH CyOBheKTa B 10001 ee opme. [loHsTHE XK€ «METOMO0TIOTHS» UMEET JBa
OCHOBHBIX 3HAUEHHUSI: CUCTEMa OMNPEEIEHHBIX CIOCOO0B U MPUEMOB, TPUMEHSIEMbBIX
B TOM WJIM WMHON cdepe NeITeNbHOCTH; yUeHHe 00 ATOM cucTteme, oOIas Teopus
MeTo/a, Teopusi B AercTBUU. OCHOBHOM (DyHKIIMEH MeToAa BBICTYNAET BHYTPEHHSIS
OpraHu3allds W peryjupoBaHHE IIpollecca IMO3HAHUS, a TakXe IMPAKTHYECKOIo
peoOpa3oBaHms KaKOTO-TH00 00BEKTA.

BcenenctBue uwero MeToj CBOJUTCS K COBOKYITHOCTH CHOCOOOB, MPUEMOB,
NpaBWi, HOPM TMO3HaHUS U JelcTBUSA. OH SBISIETCS CHCTEMOM MPEANUCAHUM,

TpC6OBaHHﬁ, IMPUHOMUIIOB, KOTOPBLIC OOJIKHBI OPHCHTHPOBATHL HCCIICAOBATCIIA B

o Bypna A.I'. OCHOBBI HAyYHO-UCCIIEIOBATEILCKOM AearenpbHocTh. — KpacHomap: M3n-Bo KI'AY, 2015. C. 67.
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PELICHUM KOHKPETHBIX 33]1a4, JOCTMKCHUHU OMNPEACIEHHBIX PE3YyJbTATOB B TOM WU
uHoO# cdepe aesrenpHocTH.

Takke cienyeT OTMETUTh, YTO pa3palaThIBAETCs JIOOOW HAay4YHBIA METON Ha
OCHOBE KOHKPETHOM TEOpPHH, KOTOpas BBICTYNAET TEM CaMbIM €ro HEoOXOIUMOMU
npeanoceuikoi. M cuna, 3¢hdEeKTUBHOCT, MeToAa OO0YCIOBIMBAETCA TTyOHHOM,
COACPKATEIIBHOCTBIO TEOPUH, «CKUMAIOLIEHCS» B MeTod. Torma Kak MeETon
«pacmmpsieTcsi B CHCTEMY», TO €CThb MWCIIOJB3YEeTCAd [JIsi Pa3BUTUS HAYKH,
pa3BepTHIBAHUS, YTIIYOJICHHUSI TEOPETUYECKOTO 3HAHUS KaK ONPEACICHHON CUCTEMBI,
€ro 00ObEKTUBU3AIMHU, MAaTEpUATU3aI[uU B HpaKTI/IKe.ll

To ecTb METOM, B CYIIHOCTH, SBJSIETCS TCOPUEN B JCUCTBUM, HAILICJICHHOMW Ha
OoJee ryOOKOe HayuyHOE MO3HAHUE JEHCTBUTENLHOCTH. METOoT e, B CBOKO OUEpeib,
TpaHC(OPMHUPYETCS B 3HAHWE, M HCIOIB3YyEeTCS s €ro yriuyosnenus. PasButue
TEOPUM ¢ COBEPIICHCTBOBAHME METOJOB HCCJIECAOBAHUS U IpeoOpa3oBaHUs
JIEUCTBUTEIBHOCTH, 110 CYTH, OJJUH MPOLIECC, KOTOPBIA UMEET JBE B3aUMOCBS3aHHbBIC
cTopoHbl. OHM B3aUMONPEBPAILIAIOTCS, B3aUMOINEPEXOAT: TEOpUs Mpeodpa3yeTcs B
METOA TMyTeM (OpMYJIHpPOBaHUS, pPa3pabOTKH BBITEKAIONIMX U3 Hee MpaBul,
MIPUHLAIIOB U PUEMOB. A TTOCIEIHUE «BO3BPAILAIOTCS», B CBOIO OYEPENb, B TEOPHIO
(a 3aTem 4epe3 TEOpHIO M B MPAKTUKY) B KauyeCTBE MPEANMHCAHHI, PEryJsTUBOB,
KOTOpBIE, CAMOCOBEPILICHCTBYSACh B XOAE€ MX IPUMEHEHUS, BHOCAT B COJEpKAHUE
3HAHUU HOBBIN BKJ’IaI[.lz To ecTb CXOACTBO TEOPHM M METOJA 3aKIIIOYAeTCs B HX
B3aHUMOCBSI3M, 4 B MX E€IUHCTBE COCTABJLIIOT AaHAJIOI, OTPAXEHHE pealbHOU
JIEUCTBUTEIBLHOCTH.

Hcxonss u3 yero, W IoJiyyaeTcsi, 4TO HAy4YHBIM METOJ SBIISIETCS TEOPUEH B
JICVCTBHM, TaK KaK OH CBSI3aH C HEW, POXKIAETCA B €€ KOHTEKCTE, U BCSAKas CUCTEMA
OOBEKTUBHOTO 3HAHUS CTaTh MOXET MeTo0M. CleloBaTeIbHO, METO/, B CYLIHOCTH,
U SIBJSIETCSI CaMOM YAOCTOBEPEHHOW MPAKTUKOU TEOpuel, 0OpaIeHHOW K MPaKTHKE

KC NCCIICAOBAaHMI.

10 Copokun B.B. McTopust 1 METOOIOTHS FOPUAHICCKOil Hayku. — Bapuaym: Hossiit @opmat, 2016. C. 48.
1 pacckasos JLII. Teopust rocyapceTBa i mpasa. YTioy6leHHsIH kype. — M.: THOPA-M, PUOP, 2015. C. 11.
2Hosukos A.M., Hoerkos JI.A. MeTomomnorus Hay4HOTo nccenoBanms. — M.: Jlu6pokom, 2015. C. 76.
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Metonosioruss HaykKu TPaXXJAHCKOTO MpaBa SBISIETCS COBOKYIHOCTBIO
MIPUHIIUIIOB, T€OPETHUYECKUX OCHOB M METOJOB MCCIEIOBAHUS, HCIIOJIb3YIOIINXCS
JAHHOM HAyKOW NpH M3Y4YEHUH JIOOBIX SIBIGHUA M TIPOLECCOB B TPakITAHCKO-
npaBoBoil chepe. COOTBETCTBEHHO, METOBI HAYKU TPaKIAHCKOTO TpaBa SBISIOTCS
COBOKYIHOCTBIO CIIOCOOOB, MPUEMOB, MIPABUJI U MPUHLHUIIOB, IPU MOMOIIN KOTOPBIX
9TOM HAYKOH MO3HACTCS CBOCH IPEAMET, M IIPHOOPETAIOTCS HOBBIC 3HAHMS.

B Hayke rpakmaHCKOro TmpaBa MPUMEHSIOTCS KakK BCEOOIHUE METOIbI
(aBnsrOIIMECST  MHPOBO33PEHUYCCKMMHU  MOJIXOJAMH, BBIPAXKAIOIIMMHU  HaubOosee
YHUBEPCAIbHBIC MPUHIMIBI MBIIUJICHUS) U OOIICHAyYHbIE METOJbI HCCIIeI0BaHU,
TaK M  CHEUHAIbHBIE  METOJbl  (METOJ, CPaBHUTEIBLHOIO  IPABOBEACHMUS,
COIIMOJIOTUYECKHIT ~ METOJ, JOTMAaTHYECKUWA METOJ, METOJl HHTEpIpPETALNN
(TonmkoBaHus) W 1p.). B uwacTHOCTH, BceoOmmit ¢umocodckuii METoa BKIIOYACT
BCEOOIIME MPUHIIUIBI HAYYHOTO MO3HAHUS (2 UMEHHO MPUHIUIBI 0OBbEKTUBHOCTH U
MO3HABAEMOCTH OOBEKTUBHOTO MHUpPA, MPUHIUII HUCTOPU3MA, JIETEPMUHU3MA,
KOHKPETHOCTH U 11p.)."* BBIIE/INM CleAyIomIe nX 0COGSHHOCTH:

- [Ipunnun ucropusma. 31eCh CIEAYET OTMETUTh, YTO UCTOPUUECKUN MOIXO
TpeOyeT, TpexKAE BCEro, PACCMOTPEHHUS TPaXKJAHCKO-TIPABOBBIX SIBICHUU U
OTHOULIEHUW B Pa3BUTHUH, & TAKIKE UX UCTOPUUYECKON B3aUMOCBSI3U. Teopus, uccienys
COOTBETCTBYIOIIME SBJICHUS U MPABOOTHOIIEHUS, JOJKHA YCTAHOBUTH MPUYHHBI UX
MIPOUCXOXKIACHHS U MPOCIEANTh OCHOBHBIE 3Tanbl UX pasButus. [locie yero ¢ yuerom
JAHHOW TOYKM 3pPEHUS AaTh HAYYHYIO OLIEHKY COBPEMEHHBIM I'PAK/IaHCKO-TTPABOBBIM
ABJICHUSAM M OTHOIIEHUSAM. TO €CTh HaHHBIM MPUHIHUI TPEANOIaracT pacCMOTPEHHE
TOr0, Kak BO3HUKAIOT 3TH SABJIEHUS U OTHOUICHHUS, KAKME OCHOBHBIC JTallbl OHHU
MIPOXOJIST B COOCTBEHHOM Pa3BUTHH, a TAK)KE YEM OHH CTAJIM Ha COBPEMEHHO JTare
KAKOBBI MX JAbHEHIIIIE TIePCIICKTUBBL.

- [IpuHun OOBEKTUBHOCTH TOAPA3yMEBACT UCTUHHOE, PEAIbHOE OTPaKCHHE

FpaH(HaHCKO-HpaBOBOﬁ ,HGfICTBHTeJIBHOCTI/I B HAYYHOM 3HaHHWH, €C BOCIIPOU3BCICHHUC

3 paxnanckoe npaso / o pex. C.C. Anekceesa, C.A. Cremanosa. — M.: IIpocmexr, 2015. C. 21.

1 EropoBa O.A. ®yHKIUSA JOTHYECKHX METOJIOB W CPEICTB B METOJOJOTHH IOPUAMYECKOTO IMo3HaHus // BecTHHK
IOVYpI'Y. Cepus «IlpaBo». — 2015. — Ne 4. — C. 10.

> I'paxnanckoe mpaBo. B 3-x tomax. T. 1 / mox pexn. B. II. Mosomuna. — 2-¢ u31., mepepal. u gor. — M.: IIpocrekr,
2015.C. 22.
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MMEHHO TaKOM, KakOW OHa CyYIIEeCTBYeT Ha caMoMm Jene. Teopued [aercs
OTpeJieiCHNe OOIMUX TMOHATHNA B TPaXKIAHCKO-TIPABOBOU cdepe, pacKphIBaeTCs HX
CyIHOCTh. Eif popmynupyrorcs ol1iyue 3aKkOHOMEPHOCTH UMX (YHKIIMOHUPOBAHUS, B
KOTOPBIX HaXOJSAT OTPAKCHHUE peajbHbIC SBJICHUS OOIICCTBEHHOW JXWU3HH, TO €CTh
00BbEKTUBHAS ACHCTBUTEIBHOCTD.

- [IpyHIMI KOHKPETHOCTH. DTOT MPUHIMI TPEeOyeT OT HAYKH I'pa)KAaHCKOTO
IpaBa C€amMoOro TOYHOTO Y4YeTa BCEX TEX YCIOBUM, B KOTOPBIX HAXOJHUTCS
HETOCPEJCTBEHHO OOBEKT TO3HAHHMSA. OTO TMOJpa3yMeBaeT BBIJICJICHHE BCEX
CYIIECTBEHHBIX, TJIABHBIX CBOMCTB, CBS3CH, a TAKXKE TCHACHUMMN €ro pa3Butus. Beap
MMEHHO TMNpPAaKTUKOW B  KOHEYHOM  HTOT€  IOATBEPKAACTCA  UCTUHHOCTb,
JIOCTOBEPHOCTh WJIM HEJOCTOBEPHOCTh HAy4YHOro 3HaHusi. FccienoBaremsamu
MMOJYEPKUBACTCS, YTO UCTUHHOCTH BBIJBUTAEMOI0 HAyKOW 3HAHHS B MOJHOW MeEpe
JIOKa3bIBA€TCSl JIMIIb TOTJA, KOrja €W yJaercs HaWTh, CMOJCIMPOBATH
(BOCIIPOM3BECTH) M CO3/aTh SBJICHUE, COOTBETCTBYIOIIEE JAHHOMY 3HAHUIO.

- [lmropanusM. 31ech peub UJIET, B NIEPBYIO OYEPEb, O MHOTOACIIEKTHOCTH B
J000M HMCCJIEAOBAaHWU, B TOM YHCIIE B HayKe T'PaKJIaHCKOTO mpaBa. B Tom ciyudae,
€CJIM HAayKOW BHUMAHUE KOHLEHTPUPYETCS JIMIIb HA OJHUX CBOMCTBAX WJIM CTOPOHAX
SBICHUS W B CWIy TeX WIM HWHBIX TPHYMH MpeHeOperawTcs Apyrue Kak
HECYIICCTBEHHBIC, ITOOOYHBIE, OHAa HEM30EKHO BCTAaCT HA TYNHKOBBIA MYTh
COOCTBEHHOI'0 JlaJibHEMINIET0 pa3BuUTHsA. BwmecTe ¢ TeM IUIIOpaau3M HAy4YHOTO
MO3HAHUS TOJAPA3yMEBACT OJHOBPEMEHHO €r0 YHHUBEPCAJIBbHOCTb, IMOCKOJBKY IIpU
ATOM YYWUTHIBAIOTCS HE TOJBKO MPOTUBOPEUYMBHIE B3IVISIABI HAa Kakoe-JIrbo
rpaXJaHCKO-TIPABOBOE  SIBJICHWE, OTHOILICHWE WM WHCTUTYT, HO TaKXke H
HEOJMHAKOBBIC TMPEACTABICHUS 00 WX CYIIHOCTH, CTPYKTYpE, COIMAIbHOU
HaINpaBJICHHOCTH M TMEpPCHEeKTUBaX pa3BUTHsA. Bo MHoOrom Ojaromaps HMMEHHO

TUTIOPATUCTUYECKOMY TOJIXO0y K TO3HAHWIO OONIUX 3aKOHOMEPHOCTEH pPa3BUTHUS

16 EropoBa O.A. ®yHKIUSA JOTHYECKHX METOJIOB W CPEICTB B METOJOJOTHH IOPUAMYECKOTO IMo3HaHus // BecTHHK
IOVYpI'Y. Cepus «IIpaBo». — 2015. - T. 15, Ne 4. — C. 10.
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IPakIAHCKO-IIPABOBBIX OTHOLIEHUM M TPAXKIAHCKOTO 3aKOHOJATENIbCTBA CO3HACTCS
HauboJee ONTUMATbHAS CHCTeMA 3HAHMM.

Jlanee OTMETHM, 4YTO OOIEHAayyHblE METOJbl NO3HAHMS, KaK W BCEOOIIMH
dunocopckuit METOA, UCIOIB3YIOTCS BO BCEX KOHKPETHBIX HayKaX, OJHAKO cdepa
IIPUMEHEHUS KOTOPBIX ONPAHUYMBACTCS PEIICHUEM ONPEIEICHHBIX [T03HABATEIIBHBIX
3a1a4. 1Ipu 3TOM OHM SABISIOTCS NpHEMaMH, IPUMEHSIEMBIMU Ha OTIEIBHBIX dTanax
HAay4YHOTO ITO3HAHUS.

B wacTtHOCTH, NIpU aHAJINW3E€ HCCIEAYEMBIN IPOLECC, SIBICHUE, OTHOILICHHUE,
WHCTUTYT WJIHA K€ CHUCTEMa PACWICHSETCS Ha COCTABHBIE JJIEMEHTHI, KAKIbIA W3
KOTOPBIX IOABEPracTCs ACTATbHOMY H3YYEHHUIO, BBIACHAETCA €r0 MECTO W POJIb
BHYTpU 1ies0oro. Pe3ynpTaToM aHamm3a SBIAIOTCS aOCTPaKTHBIE OIpENEIeHMUS,
BBIPAXKAIOIIKNE CYIIHOCTh T'PaXKTaHCKO-TIPABOBBIX SIBJICHWA W OTHOowWeHuu. [lpum
CUHTE3€ JK€ IIPOMCXOAUT COCAVUHEHUE PACWICHEHHBIX M IPOAHAINU3UPOBAHHBIX
AJIEMEHTOB B €IMHOE LI€JI0€, PACKPBIBAIOTCA BHYTPEHHSASA CBSA3b MEXKAY JJIEMEHTAMU,
UX B3aMMOJEWCTBHE, BBUICHSIOTCS MPOTUBOPEYUS MEXKAY HHUMHM, a TaKKe
HaMEYaroTCA IIyTU UX YCTPAHCHUS.

AHaIM3 W CHHTE3 HAxXONITCSd B OPraHUYECKOM E€IWHCTBE: aHAIU30M
HAYMHAETCS IIPOLIECC PACKPBITHUA CYLIHOCTH TI'PaXkKIAHCKO-IIPABOBBIX SBJIICHUM U
OTHOILLIEHWM, CUHTE30M OH 3aBepluaercs. TOJIBKO IyTeM aHajau3a U CUHTE3a MOKHO
IPOHUKATh B CYTh SIBJI€HUH, (POPMHPOBATH 3aKOHBI U 3aKOHOMEPHOCTH, BBISIBISTH
3aKOHBI Pa3BUTHUS COCTABHBIX YacTed U 00IKE 3aKOHBI BCEW CHUCTEMBbI IPa)KAaHCKOTO
IpaBa MM 3aKOHOJATEIHCTBA B [ETOM.

To ecTh aHanu3 noxpa3zymMeBaeT yCIOBHOE Pa3AeiEeHUE KaKOro-I1M00 CI0AKHOTO
I'PAXKIAHCKO-TIPABOBOI'O SIBJICHHWsSI HA COCTaBHBIE, OTIEIbHBIE YacTH. MHOXKECTBO
KAaTeropuil TpaKJaHCKOro MpaBa (POPMUPYIOTCS TOCPEACTBOM PACKPBITUA UX
CYILIECTBEHHBIX IPU3HAKOB, KAYECTB U CBOMCTB.

CHCI_[I/IaJ'II/ICTaMI/I Ipu 3TOM IMOAYCPKUBACTCA, UYTO K Ba)XHOMY CPCIACTBY

JIOTMYCCKOTI'O aHaJIn3a HAYKHU I'PpaKJAaHCKOr'o 1mpaBa OTHOCHUTCA MCTOA (bOpMaJ'II/IBaL[I/II/I,

Y Ipaxnanckoe npaso: B 4 1. T. 1. — 4-¢ w3, mepepab. u go. / ots. pex. E. A. Cyxanos. — M.: Craryr, 2015. C. 66.
18 Ipaxnanckoe npaso: B 4 1. T. 1. — 4-¢ w3, mepepab. u goi. / ots. pex. E. A. Cyxanos. — M.: Craryr, 2015. C. 67.
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KOTOPBIA JTA€T BO3MOXKHOCTh YCTAHOBUTH JIOTUUECKHE CBSI3M U OTHOLIECHHS MEXKIY
VMCXOJHBIMH, OINPEACISIIOIMMMA €€ 3JIEMEHTAMH, OTBJICKAsACh OT BTOPOCTEIEHHBIX
CBOWMCTB M TNPHU3HAKOB COOTBETCTBYIOIIMX SIBJICHUW W OTHOUIeHWH. Dopmanmzanus
MO3BOJISIET  CHUCTEMAaTH3UPOBaTh, YTOYHUTh W METOAOJOTHYECKH OOOCHOBATH
CoACpKaHUE IUBUJIMCTHUUYECKOM HAYKH, BBISICHUTh XapaKTep B3aUMOCBI3M €€
Pa3IMYHBIX TIOJIOKEHHM, BBIIBUTH U COOPMYIMPOBATH €II€ HE peIICHHbBIC
npoGnemsr. '’

CuctemMHBII METOJl TIpEANoJiaraeT M3y4YeHHUE TPAXKIAHCKOTO IIpaBa M
3aKOHOJIaTEeILCTBA KaK CHUCTEM (cuctema SIBJISICTCS COBOKYITHOCTBIO
B3aMMOJICUCTBYIOIIUX W B3aMMOOOYCIIOBJIMBAIOMIMX JAPYT JApyra KOMIIOHEHTOB B
paMKax €IuHOro LIGJIOFO).ZOTO €CTh JIAaHHBIA MTOJXO0J] OPUEHTUPYET HUCCIIEIOBATEIISI HA
PACKpBITHE IEJOCTHOCTH OOBEKTA, & TAKKE BBISIBJICHUE PA3JIMYHBIX TUIIOB CBSI3EU B
HeM. Uto kacaeTcss (yHKIIMOHAIBHOTO TOJIX0Aa, TO OH OPUEHTUPYET UCCIIEI0OBATEIIS
Ha BBIACHCHHE (OPM BO3JICHCTBUS OJHUX SBICHMM Ha Jpyrue. JaHHBIE MeToj
UCCIICIOBAHUS TA€T BO3MOXHOCTh MO3HAHUS (DYHKIUN TPpakJIaHCKOIO IMpaBa U €ro
crenupuIecKkrx HOpM, (PYHKITUH TPaXKJaHCKO-IIPABOBOM OTBETCTBEHHOCTH, 3alIPETOB
Y OTPAaHUYECHUH U np.21

IIpakTuueckass 3HAYMMOCTh  CIEHUAJIBHBIX, YaCTHOHAYYHBIX  METOIOB
HCCJICIOBAHUS COCTOUT B TOM, YTO BMECT€ C WHBIMM METOJAMH OHHU ITO3BOJISIIOT
B3VIIHYTh HAa  TPaXJaHCKOE€ TMPaBO W 3aKOHOJATENBCTBO € IMO3ULHUU
HETOCYJapCTBEHHO-TIPABOBBIX HAyK W AMCHUIUIMH, TEM CaMbIM IIOMOTas CO34aTh
0oJiee MoTHOE MPEICTABICHUE O HUX.

Tak, COIMOJOTMYECKUMM METOJI 3aKJIF0YaeTCs B MCCICIOBAHUM CHCTEMBI
I'PaXIAaHCKOTO TpaBa WM 3aKOHOJATENIbCTBA, JUOO TOTO0 HIJIM HHOTO OTJAEIIBHOTO
mporiecca,  SIBJE€HUS, OTHOIICHUS HAa  OCHOBE  (DAKTUYECKUX  JIaHHBIX.
CooTBeTCTBYIOIIMI MaTepHal B JaHHOM CJIydyae pacCMaTpUBAETCA HE Ha YpPOBHE

aOCTpaKTHBIX KaTeropui, a Ha 6a3e KOHKpeTHbIX (PakToB. COIMOIOTHYECKUN METOT

!9 Tapacos A.C. K Bompocy 0 MeToax HayKn rpaxaaHckoro npasa // Bectauk Bonl'V. Cepus ITpaso. — 2017. — Ne 3. —
C. 39.

2 pacckasos JLII. Teopust rocymapeTBa i npasa. Yriay6iaeHHsiii kype. — M.: THOPA-M, PUOP, 2015. C. 17.

2! paxnanckoe mpaBo. B 3-x tomax. T. 1 / mox pex. B. II. MosomuHa. — 2-¢ u31., mepepal. u gor. — M.: IIpocrekr,
2015. C. 24.
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MO3HAHMS BKJIIOYAET B ce0s Takue CrocoObl, KaK aHalu3 CTAaTUCTUYECKUX TAHHBIX U
pPa3IMYHOrO0 poja JAOKYMEHTOB, COLMAJIbHBIM 3KCIIEPUMEHT, OMNPOCHI HACEJICHHS,
MATEMaTHIECKHE U CTATHCTHYECKHE METOIbI 00PabOTKH MaTepHaIa  p.>

Yro KacaeTcsi COMAIBHOIO IKCIIEPUMEHTa (MOXKET ObITh KOHTPOJIUPYEMBIM U
HEKOHTPOJUPYEMbIM) — JIaHHBIH METOJ TMOJpa3yMeBaeT cOOp oOmpeaeIeHHON
uHoOpMaIlMu TYTEeM BBEJACHHUS HEKOr0 HWHAMKATOpAa B COIUAIBHYIO Cpeay u
JanbHeero HaOMIOEHHUS 32 NOKA3aHWSAMU HW3MEHEHMS JaHHOIO HHJMKAaTOopa.
Metopn conuanbHOrO 3KCIEPUMEHTA IMO3BOJIAET MPOBEPUTH TOT WM WHOW IPOEKT,
rOCyJapCTBEHHOE pEeIIeHUuEe [JIsl MpeAoTBpauleHus yiepda OT OMHUOOYHBIX
BAapUAHTOB I'PAXAAHCKO-IIPABOBOrO PEryJIUPOBAHMUS.

MaremMatnyeckuii  METOJ ~ €CTh  ONEPUPOBAHHE  KOJWYECTBEHHBIMU
XapaKTEPUCTUKAMU TE€X WJIM UHBIX sBJIEHUH. CTaTHCTHYECKUI METOJ MpEeIoaraet
OIIPEIEIICHUE CPEIHUX 3HAYEHU N, XapaKTEPU3YIOIINX BCIO COBOKYITHOCTh N3Y4aeMbIX
O0BEKTOB. A KHOEPHETHMUYECKMH METOJA MPEANoaraeT MNPUMEHEHUE MOHITHM,
3aKOHOB UM TEXHUYECKUX CpEACTB KHOEpHETUKH: HUH(pOpMaIus, YIpaBICHHE,
KOMITBIOTEPHAs TEXHUKA, ONITUMAIBHOCTD H MHOTHX JIPYTHX.”

B vactHOCTH, IpH MOMOIIM KOHKPETHO-COLUOJIOTHYECKOTO U CTATUCTUYECKOTO
METOJIOB HCCIJIEIOBATENN CTPEMATCA IOJYyYHUTh KOJIMYECTBEHHBIE, M IIPU 3STOM
KayeCTBEHHBIE OILIEHKH Ppa3HbIX TI'PAKIAHCKO-TIPABOBBIX SIBICHUN, HMHCTUTYTOB (K
npumepy, 3GPEeKTUBHOCTh MPEANPUHUMAEMBIX MEp MO 0opb0e € TIpa’kIaHCKUMHU
IIPaBOHAPYLIEHUSMH ), BBIIBUTh TEHJACHLUU Pa3BUTUS CUCTEMBI I'PAXIAHCKOTO MpaBa
Y 3aKOHOJATENhCTBA HA OINPEJCICHHOM 3Tale MX pa3BUTHUS, & TaKKe HAMETUTh U
3aTeM MPUMEHUTh HaubOoJsiee dP(HEKTUBHBIE MEphl MO OOpbOE C TEMH WU UHBIMU
HEraTHBHBIMHU TIOCICCTBHSIMH B HX Pa3BHTHM. >

Takum o0OpazoM, Hayka IpakJIaHCKOro MpaBa (WM LUBUIMCTHKA) SIBISIETCS
CHUCTEMOM 3HAHUM O 3aKOHOMEPHOCTSIX Pa3BUTHS I'PAXKIAHCKO-IIPABOBBIX OTHOLICHUM

U T'paXKIaHCKOI'0O 3aKOHOIATCJIILCTBA. B kauectBe npeamMcTa FpaH(HaHCKO-HpaBOBOﬁ

22 pacckasos JLII. Teopust rocyapcTBa i mpasa. YTioy6ieHHsIH kype. — M.: THOPA-M, PUOP, 2015. C. 18.

2% Tapacos A.C. K Borpocy o MeTonax HayKH rpaxaasckoro npasa // Becrauk Bonl'Y. Cepust ITpaso. — 2017, — Ne 3. —
C. 40.

? I'paxnanckoe npaso: B 4 1. T. 1. — 4-¢ w3, mepepa. u goi. / ots. pex. E. A. Cyxanos. — M.: Craryr, 2015. C. 42.
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HayKU PACCMaTPUBAIOTCS T'PAKJAHCKOE 3aKOHOAATEIBCTBO, UCTOPUS €0 Pa3BUTHS U
IpaKkTUKa NPUMEHEHHs, a TAKXE OMNbIT TIPaXXKIAHCKO-IPABOBOIO pa3BUTUS B
3apyOeXHBIX  IpaBOMOpsIKaxX. Mbl  CKIOHHBI  pa3leNUTh TOYKY  3pEHUs
UCCIIEOBATENEN, COIVIACHO KOTOPOH B IIPEAMETE HAYKH IPaKJaHCKOTO IIPaBa MOYKHO
BBIIEJIUTh JIBE CTOPOHBI: IepBas M3 HUX — (akTHUecKas CTOpOHAa, a BTOPOU
COCTaBJISIIOLIEH MpeAMeTa HayKu TIpakJaHCKOTO IpaBa SBISETCA IOpUANYECKas
CTOpOHa, OCOOEHHOCTH U COZEp>KaHUE KOTOPhIX OYAYyT pacCMOTPEHBI B CIEIyIOIIEH
rJ1aBe JaHHOM padoThI.

Merononoruss Haykd TpPaXKIAaHCKOrO IIpaBa SBJISETCS COBOKYIMHOCTBIO
NPUHIIUIIOB, TEOPETUYECKUX OCHOB M METOJIOB HCCIIEIOBAaHUSA, HCHOJb3YIOIIUXCS
JAaHHOW HAyKOM MNpU H3YYEHMH JIOOBIX SBJICHUM M NPOIECCOB B TI'PakJIaHCKO-
npaBoBoil cepe. COOTBETCTBEHHO, METObl HAYKH TPaXKIaHCKOTO IpaBa SIBJISIOTCA
COBOKYITHOCTBIO CIIOCOOOB, MPUEMOB, MPABWJI U IMPUHLHUIIOB, PU MOMOIIN KOTOPBIX
3TON HAYKOW MO3HAETCs CBOEH MPEAMET, U IPUOOPETAIOTCsl HOBbIE 3HAHUSI.

[Ipu 3TOM METOIONOrUsl HAYKH TPaXIaHCKOro MpaBa, KaK U €€ MpeIMET, He
ABJIIETCSI CTATUYHOM, C TEYEHUEM BPEMEHM OHA M3MEHSETCS W Pa3BHBAETCS, UYTO
CBSI3aHO C Pa3BUTHEM CaMOI0 OOIIECTBA, €ro MOTPEOHOCTEW M MHTEPECOB, a TAKIKE

HEIMOCPEACTBEHHO CAMOU HAYKHU IPakIaHCKOIO MpaBa.
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I'JIABA 2. COJIEP)KAHUE ®AKTUUYECKOM CTOPOHBI ITPEJIMETA
HAYKHU I'PA’KJAHCKOI'O ITPABA

2.1. I/IMyHICCTBeHHbIe H JUYIHBbIC HCMMYIICCTBCHHBIC OTHOIIICHUSA

KaK 0CHOBa q)aKTquCKOﬁ CTOPOHBI NNPEAMETA HAYKH I'PAKAAHCKOI'0 IIpaBa

31ech HEOOXOAMMO, MPEXKIE BCErO, OTMETUTh, YTO MIPABOOTHOUIEHUS B LIEJIOM
ABISIIOTCA  OAHOM W3  QopMm  oOmIeCTBEeHHBbIX  oTHomeHuil.  Kareropuio
«OOILECTBEHHOTO OTHOILEHUS», COOTHOCAT, IPEKIE BCEro, C TAKUMH KaTErOpPHUsIMH,
KAK «CBS3b» M <«JI€ATEIbHOCTb», M IOHHUMAIOT NOJ HEW OOBEKTHUBHUPOBAHHYIO
NEATENIBHOCTh JIFOAEH, BBICTYHAIOIMIYI0O B KayeCTBE COTPYAHUYECTBA MHOKECTBA
WHMBUJIOB B CBSI3U C OTHOLICHHUSIMH 3TUX MHIMBHUAOB JAPYT K APYry U K IpeIMeTaMm
OKPYXaIOLIEro MHpa, a TakKKe OOBEKTUBHYIO U YCTOMUYUBYIO CTPYKTYpPY
OOIIIECTBEHHBIX CBS3EH, (POPMUPYIOLIYIOCS B COOTBETCTBUU C MpeaMeTamu (Wiu
BHIAMH)  YelOBEYeCKOH  mesrenpHOcTH.”  IIpn  TOM B 3aBHCHMOCTH
HEIMOCPEACTBEHHO OT XapakTepa MPEAMETHOW NESITENbHOCTH IPUHITO BBLACIATH
COLIMAJIbHBIC, DKOHOMHYECKHE, IyXOBHBIE, IPABOBBIC, IOJIUTUYECKUE U IPOYHE
OTHOILICHMUS.

B kauecTBe ke peryJisTUBHOW CHCTEMbI, BO3CHCTBYIONIEH HA 0OIIECTBEHHbIE
OTHOILEHUS [UIsI MX CTa0WIM3allud U YHOPSAJOYMBAHUS, a TaKXe COLMAJIbHO-
HPKOHOMHUYECKOTO Pa3BUTHS TpU NOMOLIM (OpMaIbHO YCTAHOBJIEHHBIX JMOO
3aKpEIJICHHBIX HOPM, BBIPQ)KEHHBIX B CyJEOHBIX MpeleIeHTaX, HOPMaTUBHBIX aKTax
u npounx Qopmax, 00€cleunBaeMbIX BO3MOKHOCTBIO  TOCYAapCTBEHHOTO
NPUHYKICHNS, BBICTYIaeT B oOumectBe 1paBo.”’ COOTBETCTBEHHO, BCAKOE
IIOBEJICHUE, NESATEIbHOCTh, OTHOIIEHUS WHAMBUIOB PErYyJIHUPYIOTCS HOpMaMu Ipasa,
KOTOpBIE SIBJISIFOTCS IIPAaBWJIAMH, OIPEIEIECHHOM MEpPOM JOJDKHOTO IOBEICHMUS,

YCTaHOBJIEHHOW rOCYJapCTBOM U OXPaHsAEMOM rOCy1apCTBEHHBIMU CPEICTBAMMU.

® Houkos M.B. IIpaBoOTHOIIEHUST B COBPEMEHHOM POCCHUHCKOM OOINECTBE: TOAXOABl K MOHATHIO M CHEIH(HKa
METOOJIOTHH HccienoBanus / Bectauk BraguMupckoro rocymapcrseHaoro yausepcurera. — 2016. — Ne 1. — C. 59.
2 T'epacumora H.I1. Bo3HnkHOBEHUE, PYHKIIMOHUPOBAHWE M Pa3BUTHE NIPAaBOOTHOIICHHM // [IpaBomopsmok: ucTopus,
teopwust, npaktuka. — 2014. — Ne 1. — C. 77.
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CoBpeMeHHOH Teopuel MpaBa NPaBOOTHOLLIEHUS paCCMAaTPUBAIOTCS B KAYECTBE
0co0o# cTamuu peanu3anuu HOpM mpaBa. Creuuduyeckas OCOOCHHOCTh IaHHON
CTaJIMM COCTOMUT B TOM, YTO HAa OCHOBAHHUU ONPENEIECHHBIX HOPM MpaBa CyObeKTaMu
dbopmupyeTcss U BbIpaxkaeTcs coOcTBeHHas Bouyid. VMmes ompezaeneHHbIe MpaBa Ha
COBEpILICHUE KOHKPETHBIX JIEUCTBHUM, CYOBEKTOM TIPOSBIAETCS HUHTEpPEC K
COOTBETCTBYIOIIEMY  JYXOBHOMY JHMOO MarepuajibHoMy Onary  (CpeacTBY
M0JIb30BaHUS, IPOJOBOJBCTBEHHBIM WJIM IMPOMBILUIEHHBIM TOBapaM, pe3yJbTaTaM
UHTEJUICKTYaJIbHOTO TPyJa, yCIyraMm U Tp.). 3aTeM, ONpeIe/MBIINCh B HHTEpECe, OH
oOpamaercsi K KakoMy-TO APYroMy CyOBEKTY, KOTOPbIA CIIOCOOEH peajbHO W MpHU
ATOM HAJUJIEXKAIIUM 00pa3oM YJOBJIETBOPUTH ITOT UHTEPEC.

B pesynbrare Takoro oOpallleHusl yIIpaBOMOUYEHHBIM U OOSI3aHHBIM JIMIIOM HA
OCHOBAHMM JICHCTBYIOIIMX HOPM IIpaBa 3aKJIIOYAETCS COIJAllleHHe, B KOTOPOM
KOHKPETU3UPYIOTCS aOCTpaKTHbIE IpaBa, a TakKe OO0A3aHHOCTH NPUMEHHUTENIBHO K
3TOMY KOHKpeTHOMY ciydat. IlomoOHas mpaBoBasi CBSI3b CyOBEKTOB, KOTOpAs
BO3HMKJIA HA OCHOBE ONPE/ICTCHHBIX HOPM IIPaBa, H SBISETCS MPABOOTHOIMICHACM.
U torpa, 1o cytu, NpaBOOTHOIIEHHUE SIBJISIETCS HOPMOU MPaBa B ICHCTBUMU.

Hcxons u3 4ero, MO>KHO 3aKJIIOYUTh, YTO MPABOOTHOUIEHUS B LIEJIOM SIBJISIFOTCS
OOIIECTBEHHBIMU OTHOIICHUSMHU, YPEryJIUPOBAaHHBIMU HOPMAaMHU IpaBa, yYaCTHUKHU
KOTOPBIX MMEIOT COOTBETCTBYIOIIME CYOBEKTHBHBIEC IPaBa, a TAKXKE IOPUAMUECKUE
o0s3aHHOCTH. ™

IIpeanocbulkaMy K€ BO3HUKHOBEHMS IIPAaBOOTHOLIEHWI, B TOM YHCIIE
IpaXIaHCKKX, BBICTYIAIOT MPEANOCHUIKH MaTepraibHble (00IIHe, COMUATBHBIC) — TO
ecTh (PaKTHUECKHE OTHOIICHHs, KOTOpPbIE BO3HUKAIOT B OOIIECTBE U TpPeOyIOT
IOPUIMYECKOTO 3aKPEIVIEHUS; a TAK)KE CIEHUAIbHbIE, FOPUANYECKNE TPEITOCHUTKH —

HaJIW4UC ONPCACICHHBIX ITPAaBOBLIX yCHOBI/IP'I, oe3 KOTOPbIX HC MOI'YyT BO3HUKHYTL

IIPpaBOBBIC OTHOLICHHA — 3TO HOPMa IIpaBa, HpaBOCY6’BeKTHOCTB N HCIIOCPCACTBCHHO

2 Hosukos M.B. IIpaBooTHOIIEHUSI B COBPEMEHHOM POCCHHCKOM OOIIECTBE: TOIXOABl K MOHSATHIO M CHEI(HKa
METOJIOJIOTHH HccienoBanus // Bectauk Bnaammmupckoro rocymapctBeHHoro yHuBepcurtera. Cepus: IOpuamueckue
Haykn. — 2016. — Ne 1. — C. 60.

%8 Xapmanosa C.IO. K Bompocy 0 MOHSTHH OGLIEPEryNSTHBHBIX MpaBoOTHOMICHHH // Becthuk 'yMmaHHTapHOTO
uactutyta TT'Y. —2015. — Ne 1. — C. 72.
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ropuamaecknii Gakt.”’ B 4acTHOCTH, MO CBOEMy IOPHIMYECKOMY 3HAUCHHIO HOPMA
IpaBa BBICTYMAET OMpPEIEICHHBIM MPAaBUJIOM TIOBEICHUS, COONIOJIEHUE KOTOPOTO
rapaHTUpPyeTCsl  pa3HOTO  pojJa  Pa3bACHUTEIBHBIMH,  OPraHU3alMOHHBIMH,
CTUMYJHMPYIOIIUMHA CpPEJICTBAMH, U TPUMEHEHHEM B OTHOIICHMHM BCEX, KTO HE
COGIIOIACT HX, MEP TPABOBOTO IIPHHYKICHHS.

[Toqx  mpaBOCYOBEKTHOCTBIO  TMOJPA3yMEBAETCS  IPABOBOE  IMOJIOKEHUE
TpaXXTaHUH U IOPUAUYECKUX JIMI] B KQUeCTBE YYACTHUKOB (CYOBEKTOB) OTHOIICHUH B
OTpeIeTICHHON cdepe. [IpaBOCYyOBEKTHOCTH OTIpeEIIsIeTCS IPaBOBOM
pernamMeHTanued  IOpUAMYECKAX  BO3MOXKHOCTEH  KOHKPETHBIX JIMIl U HX
WHINBUIYAIBHBIMI 0COOCHHOCTSIMU. [Ipu 3TOM mpaBOCYOBEKTHOCTh (PU3UUECKHUX U
IOPUIMYECKUX JIUL[ COAEPKUT Psfl 3JIEMEHTOB, OCHOBHBIMU M3 KOTOPBIX SIBJISIOTCS
MPaBOCIIOCOOHOCT, M jAeecnocoOHOCTh.  [lomMuMo  HUX, B  COJEpKaHUE
IpaBOCYyOBEKTHOCTH  BXOJAT  CHEIKOCIOCOOHOCTb, a y TpaXlIaH TaKxke
JEIIUKTOCIIOCOOHOCTh U MPAaBONPEEMCTBO.

To ecTp MpaBOCHOCOOHOCTH BKJIKOYAET B CE€0sl COBOKYIHOCTh MX IIpaB, a
COJIepKaHUE JTaHHOM COBOKYITHOCTH IPaB 0YepUMBACTCS HOPMaMH 3aKOHOIaTEIbCTBA
B COOTBETCTBYIOLIEH cdepe. A 1eecnocoOHOCTh ABISIETCS] CHOCOOHOCTBIO JIMIA CBOEH
BOJIEH M COOCTBEHHBIMH aKTUBHBIMU JACHCTBUSIMH THpuOOpeTaTh, a TaKxke
OCYIIIECTRIIATH COOTBETCTBYIOLIHIE TIPaBa U 00A3aHHOCTH. "

A moxn ropuaudeckuMu  (GaKTaMd — TOAPa3yMEBAIOTCS  OMpeAeliCHHBIC
JKU3HEHHBbIE O0OCTOSATENhCTBA (TO €CTh CHUTyalluM W YCIOBUSA), C KOTOPBIMH
NPaBOBEIMH  HOPMAaMH  HEMOCPEACTBEHHO  CBSI3BIBAETCSI  BO3HHKHOBECHHE
NPABOOTHOLIEHMH (KAK ¥ MX M3MEHEHHe, mpekpaiierne).”> ClieqyeT MoIuepKHYTh,

4TO IPUINYCCKUMHA (baI(TBI CTAHOBAITCA TOJIBKO IIPU YCIIOBUH HX BXOXKJICHUA B cq)epy

MIPaBOBOTO PEryJIUPOBaHUS, COAECpPKaHUS B KOHKPETHOM HOpME MpaBa (B THIIOTE3E,

2 10kma S1.A. I'paxxpanckoe mpago. — 4-¢ m3n. — M.: UHOPA-M, 2017. C. 33.

% Kusimo B.M. Hopmsl mpaBa: nosstre, npusHakd // COLMAibHO-DKOHOMHYECKHE H TYMAHHTAapHBIC NPAKTHKH
HWHHOBAI[MOHHOTO pa3ButTHst Poccun: Mmarepuassl Beepoccuiickoit Hayuno-npakT. koudepenuuu. — 2017. — C. 166.

3! TxakoxoB P.A. AKTya/bHBIE BONPOCH! PA’IaHCKOTO TPaBa, CBA3AHHBIE C JCECTOCOBHOCTHIO POCCHITCKUX rpaIaH //
PER ASPERA AD ASTRA - Yepes TepHun K 3BE31aM: COOPHHUK CTYACHYCCKMX Hay4IHBIX padot. — CtaBpomosis, 2014,
—C. 195.

%2 YOpuenxo O.FO. IIpaBoBoe MOHHMAHHE TEPMUHA «IOPUIAMYCCKHIl (akT» B rpaxiaHckom mpase // Paradigmata
poznani. —2015. — Ne 4. — C. 121.
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JUCTIO3UIIAN, JTMOO CAHKIIMK) W BO3MOXKHOCTH TOBJIEYh 3a CO0OM 1Jisi CyOBEKTOB
MIPABOOTHOIIICHUI COOTBETCTBYIOIIHE IOPUINICCKIEC TIOCTEACTBUSA. MHBIME cli0BamH,
MPaBOOTHOIIEHUS] caMu 10 ce0e BO3HUKHYTh HE MOTYT: HMX BO3HUKHOBEHHE
MpeanojaraeT HalWudde Y4YacTHUKOB W HOPMBI IIpaBa, a TakKe HACTYIUICHUE
KOHKPETHBIX YCIIOBUM, 00CTOSATENLCTB. [Ipu 3TOM mpaBoBbIe HOPMBI camMu MO cede
TaK)K€ «MEpPTBbI», a JJId Hadajla UxX paboThl TpeOyeTcsi CBOEro poja TOJYOK, B
Ka4ecTBE KOTOPOTO U BBICTYIIAET IOPUANIECKHil (akt. >

[Ipu sTOM MOPOXKIAIOUIMMU OOS3aHHOCTH W MpaBa BBICTYMAIOT TOJBKO TE
00CTOSTENBCTBA, KOTOPBIE WMEIOT COIMAIBHYIO IIEHHOCTh, TO €CTh CBSI3BIBAIOT
WHTEPEChl HECKOJIBKUX JIMI WJIA OTACIBHOTO JMia ®u oOmiecTBa. K 1momoO0HBIM
O00CTOSITEILCTBAM COITMATIBHOTO XapakTepa OTHOCAT (akThl Oe3neicTBUs oo,
HAIlPpOTHUB, JEWCTBHS OpTraHW3allii, KOJUICKTUBOB, OTHACIBHBIX CYOBEKTOB, JIHII,
rocyapCTBeHHBIX opraHoB U mp. K mpumepy, pakrtamu, CBSI3bIBAIOIIMMUA UHTEPECHI
JIUI] KaKOW-T100 CHENKH, SBISIOTCS MPAaBOMEPHBIC WM HEMpPaBOMEpHBIE JIEHCTBUS,
100 AEHCTBUS MO peaanu3aluy JOrOBOPEHHOCTEN U TIp.

BwmecTte ¢ TeM naHHBIE 00CTOSTENHCTBA OYIYT CBSA3BIBATH HHTEPECHI CYOBEKTOB
MIPaBOOTHOIIICHUH TOJBLKO B TOM CITydae, €CJIM OHU OTHOCSITCS K YUCITY IOPUINICCKUX
¢bakToB TMpUHIMIIAMUA TIpaBa, 3aKOHOM, OOblYaeM, JjoroBopoMm. Ilpu »3TOM
opuandeckue (GakThl TOJDKHBI ObITh MOHATHBIMU, KOHKPETHBIMH, OMPEICICHHBIMU,
TO €CTh OHM HE JOJDKHBI J1aBaTh KAKOTO-TMOO IMOBOAA Ui JABYCMBICIEHHOTO HX
TOJIKOBaHUSI, BJIEKYIIETO CYIIECTBEHHOE YIIEMJICHUE TPaB WU HEONPEIeICHHOCTh
IPaBOOTHOLICHMS. >

[Ipu 5TOM HENmb3s HE OTMETHUTh, YTO KaK IOKa3aJl MPOBEJICHHBIM aHAIU3, B
OTIIETILHBIX OTPACISAX IpaBa, B COOTBETCTBYIOIIEM 3aKOHOJATEIhCTBE, OTACIIbHBIX
CTaTei, IMOCBAIIEHHBIX OONIUM TIOJOXKCHHSIM O IOpUaAMYeckuX (akTax HeT. Tak,
Harpumep, 'K P® paccmaTpuBaet otiensHbIe BUABI FOPUINIECKUX (PAKTOB, KOTOPHIX

BCTPCUACTCA OUCHb MHOI'O: 3TO W Pa3JIMYHOIO poda A0ToBOpa U CACIKHU, U ACIINKTEI,

% Illamapo B.M., FOmenko J.FO. FOpummueckuii dakt: yrounenme mnomstusi / BectHnk EkaTepHHHHCKOrO
uactutyTa. — 2014, — Ne 4, — C. 22.

% YOpuenxo O.FO. IIpaBoBoe MOHMMAHHE TEPMUHA «IOPUAMYCCKHII (GakT» B rpaxmaHckoM mpase // Paradigmata
poznani. — 2015. — Ne 4. — C. 122.
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U COOBITHS (CMEPTh, POXKIACHUS, CTUXHUITHBIC OCICTBUS M TaK Jajee) u APyTrue, 4uto,
mo MueHmo psga asropoB (O.FO. IOpuenxo, T.M. PaccomnoBoii)®”, He sBseTCS
NpaBUIbHBIM B CHJIY Ba)XKHOCTH H3YYEHUS MOPUIMYECKUX (AKTOB g Kak IS
POCCHUICKOr0 IpaBa B 1I€JIOM, TaK ¥ TPa)KJaHCKOTO MIpaBa B YaCTHOCTH.

U cnenmyeT coriacutbes ¢ TEM, YTO U3YUYEHUE IOPUAMUECKUX (DAKTOB SIBISETCS
3HAYMMBIM U 3aKOHOMEPHBIM SIBJICHHEM, TTOCKOJIbKY IOPUAMYECKHUH (HaKT — KITtoueBast
npaBoBasi KOHCTPYKITUS IS 00O OTpaciy TpaBa, 4To TpeOyeT, Ha Hall B3I,
BHECCHMSI COOTBETCTBYIOIIMX JOMOIHEHUM, B 4aCTHOCTH, B 'K PO.

Crnenyet oOpaTuTh BHUMaHUE Ha TO, YTO B paMKax psijia MPaBOBbIX UHCTUTYTOB
ropunueckue GakThl, Oyy4d B3aUMOCBS3aHHBIMU, BBIICIISIIOTCS MPU 3TOM B OOIIHE
U crenuangbHbie. BcenencTBue 4dero BaKHBIM TMPEJCTABISETCS pazMdeHUE OOIIUX
IOpUInUecKuX (HaKTOB, K IPUMEPY, CIEIOK, U CHEIUATbHBIX IOPUINYECKUX (aKTOB,
TaKuX KakK OTJICJIbHBIC TUIIbI, BUJIbI JOTOBOPOB B IPaKJIaHCKOM IIPABE U TIp.

Jlanee OTMETHUM, YTO IPaXJAHCKUE MPABOOTHOLIEHUS SIBIISIFOTCS OCHOBAaHHBIMU
Ha rpak1aHCKO-TIPABOBBIX HOpMax IOpUTUYECKUMU OTHOIIICHUSIMH,
CKJIAJIBIBAIOIIIUMCS 110 TTOBOJY HEMAaTepUalIbHBIX U MAaTepUATbHBIX OJar, y4aCTHUKU
KOTOPBIX, OO0Jajasi MpaBOBOM aBTOHOMHEH, BBICTYMAIOT B KAayeCTBE HOPUIMYECKU
PaBHBIX HOCUTEJIEW COOTBETCTBYIOIIMUX IPaB U oGs3anHOCTEH.

OO611ecTBEHHBIC OTHOILICHUS B IPaKJ1aHCKO-TTPaBOBOM chepe
KJIACCU(ULIMPYIOTCS B 3aBUCHUMOCTH OT HAMPABJICHHOCTH JAHHBIX OTHOIICHUU IO
CJIICYIONIUM TPyIIaM: HMYIIECTBEHHbIE OTHOIICHUS, TMPEICTABISAIOMUE COOOMH
OTHOIIICHHS], KOTOPbIE BOZHUKAIOT IO MOBOAY UMYIIECTBA, & UMEHHO MaTepUaJIbHBIX
OJlar, MMEKIIMX SKOHOMHYECKYI (OpMy TOBapa; JIMYHbIE HEUMYIIECTBECHHBIC
OTHOIIICHUS, CBS3aHHBIC C UMYIIECTBEHHBIMA OTHOIIICHUSIMH, JTU0O, B Psijie CIydaes,
HE CBSI3aHHBIC C HUMH.®'

[Ipy 3TOM UMYIIECTBEHHbIE OTHOUIEHUS, MOAPA3CISAIOTCS, B CBOIO OUYEpEb,
Ha OTHOILIEHUSI, CBSI3aHHBIC C IMPUHAJICKHOCTHIO MMYIIECTBA KOHKPETHBIM JIMIAM

WIM C YIOpaBJI€HUEM HTUM HMMYIIECTBOM JIMOO C MEpexoJoM HMYIIECTBA

% Tam xe, c. 123.
% I'paxnanckoe npaso. B 2 1. / mox pea. B.M. Tonrano. T. 1. — M.: Craryt, 2017. C. 76.
¥ I'paxnanckoe npaso. Yacts 1 / mox pex. ¥0.K. Toncroro, A.I1. Cepreesa. — M.: TEUC, 2014. C. 27.
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(MMYIIECTBEHHBIX IPaB) OT OJAHMX JHMI] K JpyruM. JlaHHOE pa3iauuue FOpUINYECKU
oopmiisieTcss TpU TOMOIIM KATErOpUi BEIIHBIX W KOPIOPATHBHBIX, a TakKke
00s13aTeIbCTBEHHBIX 1IpaB (OTHOMCHHIT).°TO ecThb BCe CYOBEKTBI IPaKIaHCKHX
IIPaBOOTHOIIEHUI MMEIOT BEIIHbIE M 00s3aTelIbCTBEHHBbIE IpaBa. BemniHwie mnpasa
ONPEEISIIOTCS TPaBOM COOCTBEHHOCTH Ha MpHUHAAJIEkKAllee WM HMYIIECTBO, a
00s13aTEIbCTBEHHBIE TIpaBa — 0053aTEIbLCTBAMM, KOTOpbIE CYOBEKTHI NPUHSIN HA
ce6st, BCTYITHB B IPAKIAHCKHE OTHOMICHHS.

BceM nmyliecTBEHHBIM OTHOLLIEHUSIM, COCTaBIISIIOIIAM MPEAMET IPa)kIaHCKO-
PaBOBOTO  PEryJupOBaHMs,  MPUCYIIHM  HEKOTOpble  OOIIME  IPHU3HAKH:
XapaKTEPU3YIOTCS HMYIIECTBEHHON O00OCOOJIEHHOCThIO MX YYaCTHHUKOB, YTO
IIO3BOJISIET YYAaCTHUKAM OTHOLIEHUH CaMOCTOSATENIBHO PACIIOPSHKATHCS MUMYILECTBOM,
HO TIPU 3TOM HECTU CaMOCTOATEIbHYI0 UMYIIECTBEHHYIO OTBETCTBEHHOCTH 33 CBOM
JNEUCTBHS;  HOCAT  OKBHUBAJICHTHO-BO3ME3JHBIM  XapakTep (32  HEKOTOPBIM
UCKIIIOYEHHEM — O€3BO3ME3JIHBbIM 3aeM, JapeHue, Oe3BO3ME3JHOE I0JIb30BAHUE
UMYIIECTBOM M IIp., HO OHM BTOPHYHBI OT BO3ME3JHBIX HMMYLIECTBEHHBIX
OTHOILICHH); YYaCTHUKHA OTHOUIEHUM, KaK OTMEYaJOCh BbIIIE, HE3ABUCUMBI JPYT OT
IpyTa U paBHOMPaBHBL.

OTHOCUTENIBHO JIMYHBIX HEUMYIIECTBEHHBIX OTHOUIEHUH KaK NpeaMeTa
IPaKJAaHCKO-TIPABOBOI'O PETYJIHMPOBAHUSA CIEAYET OTMETUTh, YTO OHH, B CBOIO
ouepeb, NOAPA3NEIAIOTCS Ha OTHOIICHMS, CBSI3aHHbIE C HMMYIIECTBEHHBIMU
MpaBaMH, U OTHOUIEHUS, HE CBsI3aHHbIE ¢ HUMU. M eciiu miepBasi TpyImia OTHOIIEHUI
MOJIy4aeT, Kak NpaBWilo, TIpaxIaHCKO-NIPaBoBOe OQGOpMIIEHHE TPU TOMOIIH
KAaTerOpUH UCKIIOYUTENbHBIX IIPaB, TO BTOpas IPYINa OTHOIIEHUH HEMOCPEACTBEHHO
KacaeTcs TeX WJIM MHBIX HEOTUYK/IaeMbIX HEeMaTepUaIbHBIX OJIar MHIUBU/A, KOTOPHIE
B ONpEJICNCHHBIX CIydYasx MOUIeKaT IpaxkIaHCKo-IpaBoBoii 3ammre.” ITpu sToM

JIr000€ IIPpaBOOTHOLICHHUC, 6y,HyT—II/I CJIOKHBIM ABJICHUCM, HMCCT OIPCACIICHHYIO

38 I'paxxnanckoe npaso / mox pen. C.C. AnekceeBa, C.A. Crenanoa. — M.: [Ipocmiekt, 2015. C. 43.

°r paxxnanckoe npaBo. B 3-x romax. T. 1 / mox pen. B. I1. Mo3onuna. — 2-e u3a., nepepab. u gon. — M.: IIpocrexr,
2015. C. 61.

40 Kapnos B.I1. OraenbHble MpoOIEMBI TPa’kAAHCKOTO MIPaBa M ONPEICICHUS €ro MPeaMeTa B KOHTEKCTE COBPEMEHHBIX
peanwuii // Bectauk Boipkckoro yausepcutera um. B.H. Tatumesa. — 2015. — Ne 2. — C. 119.

' Manbkosekuit M.A. Jludnbie HEMMYIIECTBEHHBIC OTHOIICHHWS B CTPYKType TpaxkiaaHckoro mpaBa / H.A.
ManbkoBckuii // Tlcuxonorus. Dxonomuka. [Ipaso. — 2014, — Ne 1. — C. 121.
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CTPYKTYDY, OCHOBHBLIMH BJIEMEHTaMU KOTOpOH SIBJISIFOTCS CyOBEKTHI
MPABOOTHOIIEHUS, OOBEKT, a TAKXKE COACPKAHUE MPABOOTHOLIEHHUS (€0 COCTaBIISIOT
CyObEeKTHBHBIC  TIpaBa, HOPUAMYECKHE  OOSI3aHHOCTH  CYOBEKTOB  JIaHHOTO
npaBooTHoIIeHus1). Ilpu 3ToM coaepxkaHue TpaXAaHCKUX MMPABOOTHOIICHUMN
COCTaBJIIET TaKKe OCYIIECTBIICHHE B3aMMHBIX TMpPaB M OO0sA3aHHOCTEH CYOBEKTOB
JIAHHBIX MMPABOOTHOIICHUH (TpaXkaaH, PUANUECKUX Jnll, Poccutickoit deneparuu u
ee CyOBCKTOB, MyHHIIMITAIBHBIX 00pa3oBamHif). "

OTHOCHUTENIBHO CYOBEKTOB Tpa)KJaHCKUX IPAaBOOTHOIICHUH HEOO0XO0IUMO
OTMETUTbh, YTO (POPMYIUPOBKY TMOHSITHS TpakAaHCTBA 3aKOHOJATENIb 3aKpEruil B
3aKOHE O rpakJIaHCTBE. [ paXXKIaHCTBO SABJISETCS YCTOMYHUBOM MPABOBOM CBS3BIO JIUIA
¢ Poccuitickonn ®epnepanuent, BBIPAKAIOMIECKHCA B COBOKYIIHOCTM HX B3aWMHBIX
00sI3aHHOCTEM, MpaB M OTBETCTBEHHOCTH, OCHOBAHHOW Ha NPU3HAHWHU, a TaKXKe
YBOKCHUHU JOCTOMHCTBA, OCHOBHBIX CBOOOJ M IIpaB quIOBeKa.43TaK, yCTOM4MBast
CBSI3b COCTOUT B TOM, YTO OTHOIICHMS TPa)KJIaHCTBA MMEIOT 0€CCPOYHBIM XapakTep,
BO3HHUKAas, KaK MPABWJIO, C MOMEHTA POXKIACHUS U COXPAHSSACH HA MPOTSIKECHUU BCEU
JKM3HU 4YEJIOBEKAa, 3a MCKIIYEHHEM CJIy4aeB, KOTJa CaM 4YEJIOBEK BBIKA3bIBACT
JKEJIAHUE BBIMTU U3 TPAXKIAHCTBA €ro rocyaapcTsa. [IpaBoBas ke CBA3b 3aKIIOYAECTCA
B OpUANYECKOM OGOPMJIICHHHU OTHOIICHUNW TpakaaHCTBA (CBUACTEIBCTBO O
POXJICHUH, MMACIOPT IPakJIaHUHA Y UHBIE JIOKYMEHTBI, KOTOPBIE COACPKAT YKa3aHUS
Ha TPAXKIAHCTBO nHua).44To €CTh TPAXAAHCTBO SIBJISICTCS MPABOBBIM, @ HE MPOCTO
(aKTHYECKUM COCTOSIHUEM.

Takum 00pa3oM, rpakJaHUHOM TOCYJIapCTBa JMIO SIBJISIETCS HE BCIIEICTBUE
MPOXKMBAHUS HA €T0 TEPPUTOPHUH, & B CUITy CYIIECTBYIOIIUX MEXKY TOCYJIapCTBOM U
ATUM JIMIIOM OCOOBIX CBSI3€H, KOTOpPHIC COCTABIISIIOT COJEpKaHWE TpakJIaHCTBA H

OCHOBAaHbI Ha IOPUANYECKOM O(DOPMIIEHUH OTHOIICHHUM rpak/1aHCTBA.

42 I'paxmanckoe mpaso: B 2 Tomax. T. 1 / mox o6m1. pen. M.B. Kapmeraea, A.M. Xyxkuna. — M.: UHOPA-M, 2016. C.
37.

* Cr. 3 ®expepanbHoOro 3akona ot 31.05.2002 Ne 62-03 «O rpaxmanctse Poccuiickoii Meeparumy» (EHCTB. pel. oT
27.12.2018) // Cobpanue 3akonoxarensctBa PD, 03.06.2002, Ne 22, ct. 203 1.

* I'paxgaHe W OpraHH3alMM Kak CyOBeKTHI rpaxaanckoro mpasa / B.M. Komechmkos, A. A. Illammos, B. A.
®deoktucros, A. B. ®eoxtucros. — Ilensa: U3n-so IIT'Y, 2015. C. 21.
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['oBOps 0 CYIIHOCTH HOPUAMYECKOTO JIMIA HA COBPEMEHHOM 3Talle, OTMETHUM,
YTO TPakJaHCKOE 3aKOHOJATENbCTBO IMOJ IOPUIWYECKUM JIMLIOM IOJPa3yMEBAET
OpraHu3alliio, HUMEIONIYI0 000COOJIEHHOE HMYIIECTBO M OTBEYAIOUIYIO JaHHBIM
UMYIIECTBOM TO COOCTBEHHBIM O0053aTEIbCTBAM, CIOCOOHYIO OT CBOETO HMMEHHU
npuoOpeTaTh M OCYIIECTBISATH TPAXKJIAHCKUE TMpaBa, HECTH TPAKIAHCKUE
00513aHHOCTH, a TAKKe OBITh HCTI[OM M OTBETYNUKOM B cyse. ™

[IpaBOCIOCOOHOCTh ~ IpakJlaH BO3HHUKAET C MOMEHTa pOXIEHHS, a
MpeKpamaercss ux cMepThio. [Ipy 3TOM MOMEHT pOXIEHHUS U CMEpPTHU 4elloBeKa
pEryiIupyeTcss CHeluualbHbIM 3aKOHOAATENbCTBOM. CIIOCOOHOCTH MMETh IMpaBa, a
TaKXe HECTU O0A3aHHOCTU (TO €CThb, COOCTBEHHO, MPABOCIIOCOOHOCTH) MPU3HAETCH,
COIJIaCHO 3aKOHOJATEN0, B PAaBHOM Mepe 3a BcemMu TIpaxaaHamu. [Ipu sTom
WHOCTPAHILIBI U JUIa 0€3 rpakJIaHCcTBa MOJIb3YIOTCS MpaBaMU M HECYT OOS3aHHOCTHU
HapaBHE C TrpaxjaaHaMu P®, kpome cily4aeB, YCTAHOBJICEHHBIX 3aKOHOM U
MEXKIYHAPOIHBIM TOTOBOPOM PD.*®

Yro kacaercs mpaBOCHOCOOHOCTH OpraHU3alMid, TO BOSHUKAET OHa C MOMEHTA
UX TOCYJApCTBEHHOW PETUCTpPAlMM, a MNPEKpaIlaeTcss C HuX mmkBuganueir.’’ B
YaCTHOCTH,  IOPUIMYECKOE  JIMLIO  MOXKET MMETh  TIpaxJaHCKUE  INpasa,
COOTBETCTBYIOIIHAE LIEJISAM JIESITEIIBHOCTH, IPELYCMOTPEHHBIM B €70 yYPEAUTEIIBHOM
JIOKYMEHTE, 1 HECTH CBSI3aHHBIC C JAHHOM JeATELHOCTHIO 00S3aHHOCTH.

Bmecte ¢ Tem cBoOOABbl M MpaBa TpaxaaH M OpPraHU3alMid MOTYT
OrpaHUYMBATBHCS TOCYJAPCTBOM IOCPEICTBOM HM3JaHUSI COOTBETCTBYIOIIUX 3aKOHOB.
Ho cnenano 310 MOXET OBbITh JIMIIb B YCJIOBHUSIX UPE3BBIYANHOTO IMOJOXKEHUS, TPU
TOM YKa3bIBAIOTCS MpEAeNbl M CPOK ACHCTBUSA MOJOOHOrO OrpaHuveHus (mpu

HEOOXOMMMOCTH OOecriedeHus O€30MacHOCTH W OOOpPOHBI CTPAHbI, 3aIUTHI

* Kuna6os M.M. Opumdeckue uia, MOHATHE B 0COGEHHOCTH HX TpH3HaKoB // Momonoi yuensrii. — 2017. — Ne 7. —
C.351.

*® Cr. 62 Koncrurynuu Poccuiickoii denepanun (mpuHsITa BCceHapoaHbIM TosocoBanueM 12.12.1993) // Cobpanue
3akoHozAarenbcTBa PD, 14.04.2014, Ne 15, ct. 1691.

" Cr. 2 ®enepansroro 3akona ot 08.08.2001 Ne 129-®3 «O rocyJapCTBEHHON PErHCTPALMN IOPUAMIECKHEX JIHI H
WHIWBUAYAIBHBIX TMpeanpuaumareneid» (pea. ot 27.12.2018) // Cobpanne 3akonoaarenscTBa P®D, 13.08.2001, Ne 33
(gacts ), cT. 3431.

“11. 1 cr. 49 I'paxnanckoro koxekca Poccuiickoit ®enepamun (dacts mepsast) ot 30.11.1994 Ne 51-®3 (zeiicTs. pex.
ot 03.08.2018) // Cobpanue 3akoHomarenscTBa PO, 1994, Ne 32, ct. 3301.
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KOHCTHTYIIHOHHOTO CTPOSI, IIPaB, 30POBbs APYrHX jui) . OHAKO U B ITHX CIIydasx
HE MOTYT OBITh OIpaHUYEHBI TaKHE CBOOOJBI U MPaBa, KaK MPABO HA >KU3Hb, 3aLIUTY
CBOEH 4ecTH, TOCTOMHCTBO JUYHOCTH; CBOOOJIa COBECTH U BEPOMCIIOBEAAHUS; MPABO
Ha KWINLLE U TIp.

Urto KacaeTcs rocy1apcTBa KaK y4aCTHUKA IPAXKIAHCKUX MPABOOTHOLIEHUMN, TO
POCCHUICKOE TPAXKIAHCKOE 3aKOHOJAATEIbCTBO, KAK Mbl BUJIUM, UCXOJUT U3 IPUHIMUIIA
MHOKECTBEHHOCTH CYOBEKTOB, UMEIOIINX CTATyC "TOCymapcTBa'" — 3TO yKa3aHHBIC
BBIIIIE B KAyeCTBE CYOBEKTOB TpaXIaHCKUX MpaBoOTHOIIEeHU Poccuiickas
denepanys, a TAKXKE €€ CyObeKThl U MyHUIIMNIAJIIbHBIE 00pa30BaHusl (COCTABIIAIONINE
BMECTE KaTerOpHIo "MyOIMYHO-TIPABOBBIX 00Opa30BaHuii").

N xo BceM 3TUM CyOBEKTaM Ipa’KJaHCKOrO IpaBa, COIJIACHO 3aKOHOJATEo,
INPUMEHSIOTCS HOPMBI, KOTOPBIMU OIPEAEISIETCSl y4acTHE IOPUAUYECKUX JIHI] B
Ipa)X/1aHCKO-TIPaBOBbIX OTHOIICHUSX, €CIU JPYroe HE BBITEKAeT W3 3aKOHa JIMOO
HETOCPEICTBEHHO 0COOEHHOCTEH 3THX CyOBeKTOB.

HoBuiecTBoM siBIsieTCsl BBEJIEHUE B TPAXKIaHCKO-TIPAaBOBOM 000POT MyOJIMYHO-
IpaBoOBbIX KoMnaHuil. Ix ompenenenne I'paxnanckum kogekcomM PO He nmaercs, HO
3aKperIIeTcsl MOPSAOK y4acTusi COOCTBEHHUKOB M yUpeAMTeNeld TaKMX KOMITaHUM:
Poccuiickoii ®enepanuu, €€ CyObEKTOB M MYHHUIMIIAIBHBIX OOpa3oOBaHU B
IPAKIAHCKO-TIPABOBBIX ~ OTHOIICHUSX, a TaKKe€ OTBETCTBEHHOCTh MO UX
oOs3aTenbcTBAM. B 4acTHOCTH,  yKa3aHHble  CyOBEKTbl  TIPaKIAHCKHX
IPABOOTHOUIEHUI OTBEYAIOT 10 CBOMM 00s3aTelIbCTBAM BCEM MPUHAAJIECKALIUM UM
Ha TMpaBe COOCTBEHHOCTM HMYUIECTBOM, 3a HCKIIOUYEHHEM HMMYIECTBA,
3aKpEMJICHHOTO 32 CO3JaHHbIMM HMMH IOPUAMYECKUMHU JIMIAMH Ha [paBe
OIEPAaTUBHOIO YNPABJICHUS WM XO3SHUCTBEHHOI'O BEIEHUS, U MMYILIECTBA, KOTOPOE
HAXOJUTHCS MOXKET JIUIIb B FOCYAPCTBEHHON ¥ MyHHIHIATBHON COGCTBEHHOCTH.
Onpenenenve k€ MyOJUYHO-TIPABOBBIX KOMITAHMM MBI BHJIUM B HOBOM

®enepanbHom 3akoHe Ne 236-03 «O nmyOiauMyHO-NPAaBOBBIX KOMMaHUsX B PO u o

* Cr. 11 denepansHOro KOHCTUTYIIMOHHOTO 3aK0Ha 0T 30.05.2001 Ne 3-®K3 «O upe3BsdaifHOM MONOKEHHI» (DS, OT
03.07.2016) // Cobpanue 3akonomarensctBa PD, 04.06.2001, Ne 23, ct. 2277.

0 I1. 2 cr. 124 T'paxaanckoro koxekca Poccuiickoii ®eneparmn (dacts meppasi) ot 30.11.1994 Ne 51-®3 (neiicTs. pex.
ot 03.08.2018) // Cobpanue 3akoHonarenscTBa PD, 05.12.1994, Ne 32, ct. 3301.

 Tam x)e, cT. 126.

29



BHECEHUU M3MEHEHUN B OTAEJIbHBIE 3aKOHOAATENbHbIE akThl PDy». CornacHo 3ToMy
3aKOHYy, TMOJI MYyOJMYHO-TIPABOBOM KOMIAHUEW MOHUMATh CJIEAYET YHHUTAPHYIO
HEKOMMEPUYECKYI0  OpraHu3anuio, co3gaHHyro  Poccuiickon — Denepanuen,
HAJICJICHHYIO TIOJITHOMOYMSIMU U (YHKIUSAMH ITyOJWYHO-TIPABOBOTO XapakTepa M
OCYUIECTBJISIIONIYI0 ~ CBOIO  JIEATEIbHOCTh B HMHTepecax  oOlecTtsa H
rocyz:apCTBa.52Hy6anHo—npaBOBBIe KOMIIAaHUU CO3JAI0TCSl HAa OCHOBAaHHWM YyKa3a
[Ipesunenta PO wim denepanrbHOTO 3aK0HA, JEHCTBYIOT HA OCHOBAHHUH PEIICHUS O
CO3[IJaHUH TAKON KOMITAHWH, a TAaK)K€ yCTaBa, yrBepxkaaemoro IIpaBurensctBom PO.
Takum 00pa3om, TpakKJaHCKUE MPABOOTHOIICHUS SIBJISIOTCS OCHOBAHHBIMU Ha
TPaXKJaHCKO-TIPABOBBIX HOPMAaX HOPUIMYECKUMHU OTHOIIEHUAMH, CKJIAbIBAIOIINMCS
[0 TIOBOJIy HEMAaTepPHAIbHBIX U MaTepPUAIbHBIX OJIar, yYaCTHUKH KOTOPBIX, 001anas
IIPAaBOBOM AaBTOHOMMEM, BBICTYNAIOT B KAYECTBE IOPUIWYECKH DPABHBIX HOCUTEIEH
COOTBETCTBYIOIIUX TpaB © oOs3aHHOCTed. Kaxkmoe BbIOpaHHasi Kateropus
IpaKJaHCKUX MPABOOTHOIICHUN OyJeT MMETh XapaKTEpHbIE YEPThI CIOXKHOTO, TO-
CBOEMY TIOCTPOCHUIO, dBIEHMS. Hapsmy, ¢ KaxkIbIM MNPEICTABICHHBIM CJIO0XHBIM
SBJICHUEM, €ro OTJIMYUTEIIBHON 0COOEHHOCTHIO, OTpayKarouen €ro
WHJMBUAYAJILHOCTh, OyJeT Halnuue 000COOJIeHHOM CTPYKTYyphl. [locTpoeHue 3Toii
CTPYKTYpbl OyAe€T HMMETh OTJIMYWTEIbHBIE YEpPThl, & MMEHHO, HAJIUYUE B €ro
COJIep)KaHUM CYOBEKTOB OSTUX MpaBoOTHOmIeHUW. OHU OymyT NpEeNCTaBlICHB B
Ka4eCTBE OTACIbHBIX JJEMEHTOB MOCTPOCHUS CTPYKTYpHOM cucTeMbl. [lomumo
ATOr0, K BHOBb OOpPa30BAHHOW CTPYKTYpE€ OTHOCUTCA OOBEKT MPaBOOTHOIICHUHN U
HEIMOCPEACTBEHHOE COAEPKAHUE TPEICTABICHHOTO MPAaBOOTHOILIECHUS, KOTOpPOE
BKJIIOYAET B CBOM COCTAB TakHW€ AacCMEeKThl IpaBa, KakK: CYObEKTHBHBIE MpaBa W,
KOHEYHO, TIPaBOBbIE OOS3aHHOCTA  KAXKJIOTO OTHAEIBHOTO CYOBEKTa ITHX

IIPaBOOTHOILIECHUH.

2 Cr. 2 ®enepanpHoro 3akona or 03.07.2016 Ne 236-®3 «O myGIHYHO-TIPABOBBIX KOMIAHHSX B Poccuiickoii
®denepanyy 1 0 BHECCHUH U3MEHEHHH B OTIETIbHBIC 3aKOHOAaTENbHBIE akThl Poccuiickoit denepanum» (IeHCTB. pea. oT
28.11.2018) // Cobpanue 3akonoxarensctBa P, 04.07.2016, Ne 27 (Hacts 1), cT. 4169.
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2.2. O0beKTHI IPAKIAHCKUX IPABOOTHOLIEHUI: 0CO0OEHHOCTH MPABOBOI0

peryaupoBanus B Poccuiickoin ®@enepauuu

OTHOCUTENIBHO  pa30MpaeMoro  MOHATHS  OOBEKTa  MPABOOTHOLICHUM
HEOOXOJMMO TOBOPUTH O €r0 OTIWYUTEIBHOW OCOOCHHOCTH, BbIpaXKarolleics B
KOHKPETHO  OTPaX€HHOM  B3aMMOCBSI3M C  MHOTOYMCJICHHBIMH  3JIEMEHTaMU
KU3ZHENIEATEIbHOCTH COolMyMa. JlaHHbIE COIMaNbHBIE TMPEANOCHUIKH OOBSCHIIOT
XapaKTepHble OCOOCHHOCTH TMPOSIBJICHUS U HEMOCPEACTBEHHOE Hayalo CaMHX
MPaBOOTHOIIEHUI. DTH NMPaBOOTHOLIECHUS OYyT MpPEICTaBICHbI B KAYE€CTBE HAIIMYUS
psina CyOBbEKTUBHBIX MPAB U OTIUYUTENBHBIX 0053aHHOCTEN Pa3IMYHBIX YUYaCTHUKOB
3TUX MPaBOOTHOWEHUH. Hapsiny ¢ 3TuM, OOJIBIIMHCTBO aBTOPOB BBIACIAIOT TOT (DAKT,
YTO KOJIMYECTBO JIEMEHTOB KM3HU COLIMYMA U SBJICHUI, IPOUCXOASAIIMNX B €r0 Cpeae,
TPYAHO mnojaaercs mnoacdery. lIpencraBieHHBI KpUTEpUid, KaKk HHM 4YTO HHOE,
XapaKTEPU3yeT HEACHOCTh, MOPOXKIAIOUIYIOCS B PEIICHHS OCHOBHOTO BOIIpOCa
IPOKIAHCKUX NpaBOOTHOIIEHHH. ColepkaHue BONPOCA, HHTEPECYIOLIErO Psij
CHEUAIKNCTOB, 3aHUMAIOMIMXCS HW3YYEHUEM aKTYaJbHbIX NPOOJEM TIpakJaHCKHUX
MPaBOOTHOIICHUI, OPEICTaBIAET  ONpejAelieHHe  O00bEeKTa  TPaXAaHCKUX
npaBooTHouIeHu. OrmnpeneneHue 00bEKTa JODKHO BKIIOYATh TaKHE Ba)KHBIC
OCOOEHHOCTH, KaK €ro TOJKOBAaHHWE B OTPAaciM MPAaBOBOM HayKu (UMBHIMCTUKE) H,
KOHEYHO, B 00bequHEHHOW Hayke nmpaBa. OrtaenbHas rpynma aBTOPOB,
NOJJIEP)KUBAIOIIASL  CKOpEHIee pElIeHUE HEONPEACIIEHHOCTH  BOKPYT  3TOrO
ONpEJENCHHUs] BBIIENSAET JABAa KIIOYEBBIX HAMPABICHUS Pa3BUTUS ATOrO BOIpOCA.
[lepBbiM  sBJISIETCSI ~ MOHHUCTHMYECKAass  KOHUEMIMS,  HWHAsT  M[PEICTaBIISIET
IUTIOPATMCTUYECKYIO KOHIIETIIHIO.

OCOOEHHOCTBIO  Pa3BUTHA  IUTIOPATUCTUUYECKOTO  HAIPAaBJICHUS  SIBIISETCS
KOHIIEHTpAlUsi Ha TOM, 4YTO OOBEKThl MPABOOTHOLIEHUH MpPEACTaBISAIOT BCE
OTHOUIEHUS, TMOJAJAIOIIMECS MPaBOBOMY PpETyJIUPOBAHUIO B JKU3HU O0OILECTBA.
KimtoueBbiM  (hakTOpOoM  Ipyrod  paccMarpuBaeMol — KOHIEMIUUA  SIBIISAETCS
npeacTaBlieHne OOBEKTa TMPABOBOIO OTHOLIEHUS, 3ajauell KOToporo Oyner

OTpPaKCHUC CY6’I)€KTa HpaBOOTHOIHGHI/Iﬁ, a HMCHHO 3TO IOBEACHYCCKHX
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xapakTepucTuk. Ilpu 3TOM moBeAeHHE 3TUX CYOBEKTOB MPABOOTHOLICHUM TOJKHO
OBITh HANpPaBJICHO Ha JOCTH)KEHHE W PEIICHHE KOHKPETHBIX COIMAJIbHBIX 3aJad
NO3UTUBHOIO XapakTepa, HaIpaBJICHHOTO Ha YAOBJIETBOPEHUE HHTEPECOB M Ojar
YYaCTHUKOB I'PAKJIAHCKUX ITPAaBOOTHOIIEHUH. [[puMepaMy TaHHOM KaTeropuu MOXKET
TOCITYKHTb OCYIIECTBICHHE TAPEHHs, HAMMa JKIIBIX MOMEIICHHH u apyrue.” To
€CTh 3/IECh PEUb TaKXKe HJET O JUCKYCCHU 00 OTOXKIECTBICHUM U Pa3rpaHUYECHUU
MOHSATHUS 00BEKTa MpaBa U 00BEKTa MPABOOTHOILICHHUS.

B BHIEHMM CTOPOHHHUKOB MOHUCTHYECKOTO IIOJXO0Ja, CMBICI KaTeropuu
OOBEKTOB TPAKIAHCKUX IPABOOTHOIIEHUH COCTOMT B YCTAHOBJIEHUU I OTUX
OOBEKTOB ONPEIECIIEHHOIO IPaBOBOIO PpEXKUMa, TO €CTh BO3MOXHOCTH JIMOO
HEBO3MO>KHOCTH COBEpILEHUS C HUMHM KOHKPETHBIX AEUCTBHH (CHENOK), KOTOpBIE
BJIEKYT 3a COOOW H3BECTHBIM IOPUIMYECKUA (B JAHHOM Clly4ae — TpaKIaHCKO-
IPaBOBOM) pe3yibTaT. BriojsHe JOrM4HO, 4TO MOTOOHBIN PEKUM YCTaHABIUBAETCS HA
caMOM JieJie He JJIs Kakux-Inbo Oiar, a Juisl TeX JIoAEH, KOTOpble COBEPILAIOT IO
MOBOJY JJAHHBIX OJiar pa3Hble IOPUANYECKU 3HAUUMbIE IEUCTBUS. JpyruMu cioBamu,
TUM PEXKUMOM OIPEAEIAETCS MMEHHO TNOBEJIEHHUE CYOBEKTOB IMPaBOOTHOLIEHUH,
KOTOPOE KACAETCS COOTBETCTBYIOMIMX HEMATEPHATBHBIX WIH MATCPUATbHEIX Oar.”

Taxke  MOXHO  cKa3aTb, 4YTO IOJ  OOBEKTOM  MPABOOTHOIIECHUS
IIOAPA3yMEBACTCA TO, HA YTO JTO MPABOOTHOLICHHWE HAMPABICHHO OKAa3bIBACT
KOHKPETHOE BO3aeicTBrE. [[paBOOTHOIIIEHNE, BBINOJIHSS KIIFOYEBYIO 3a1a4y, KOTOPas
IOCTaBJIEHAa TMEpPEe HUM, CIIOCOOHO OKa3bIBaTh BIMSHHUE TOJBKO HA MOBEACHUYECKUE
XapaKTEPUCTUKU CyObeKTa MpaBoOTHOWIEHUH. OCHOBHOW 3adadeil rpaskJIaHCKOIro
IIPABOOTHOIIIEHUSI ~ SIBJISICTCSI  HAaXOXKJACHUE COLMAIBHOW B3aUMOCBSI3M  MEXKIY
rpynmnaMu JIOAeH, pa3auuHbIMH HapoaaMu. OCOOEHHOCTBIO 3TOM B3aUMOCBSI3U
pa3IMYHBIX CYOBEKTOB MPABOOTHOUIEHUH  SIBIETCA MX HEMOCPEACTBEHHOE

o 55
B3aMMOJCUCTBHUC.

>3 Pacckasos JLII. Teopus rocyaapcTsa u mpasa. Yriy6nernsiii kype. — M.: THOPA-M, PUOP, 2015. C. 377.

> I'paxmanckoe mpaso: B 2 tomax. T. 1 / mox o6y, pex. M.B. Kaprsraea, A.M. Xyxuna. — M.: UHOPA-M, 2016. C.
51.

® UYeGace B.H. COOTHOIICHHE MOHATHH «OGBEKT MpaBa» H «OOBEKT MPABOOTHOLICHHS»: BOIPOCHI TeOpHUH //
EBpasuiickuii coro3 yuensix. — 2015. — Ne 6. — C. 51.
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To ectp crnenmuduka, HAIpPUMEP, TPAKITAHCKOTO UMYIIECTBEHHOTO
MIPABOOTHOIICHUSI COCTOWT B TOM, YTO CYOBEKTHI JAHHOTO MPABOOTHOIICHUS CBOWM
MOBEJICHUEM OKa3bIBAIOT OIPEACIICHHOE BO3JCHCTBHE Kak JApPyr Ha Jpyra, U Ha
KOHKPETHBIN TIepeUeHb JOCTYMHBIX BEIIECTBEHHBIX OOBEKTOB OJaroCOCTOSHUSL.
Otcroma, OTYETIMBO BBIJICIACTCS KOHKPETHBIM BBIBOJ O TOM, YTO HMEHHO
MOBEJICHUECKOE B3aMMOJICHCTBHE BCEX, 0€3 MCKIIOUCHHMS, YYACTHUKOB ITPABOBBIX
OTHOIIICHUI HANpaBIICHHOE Ha CYIIECTBEHHOE YJIOBJIETBOPCHHE MaTepUaIbHBIX
HHTEpecoB U Ojar OyayT OoTpa)kaTh BO3HUKHOBEHHE, TAKOTO B)XXHOTO IMOHSATHE. DTO
MOHATHUE TIPEACTABISAECT OOBEKT pa30oUpaeMoro rpakIaHCKOro MpaBOBOIO OTHOIIICHUS
UMYIIECTBEHHOTO XapaKTepa.

Omnako 37ech  CIEyeT YETKO  pa3inyarh IOBEJICHHE  CYOBEKTOB
MIPABOOTHOIIICHUSI B TIPOIIECCE B3aMMOJCHCTBHSI WX MEXAy CO00H, a Takke
MOBEJICHHE, KOTOPOE HaIpaBJIeHO MMEHHO Ha MaTtepualibHoe Ojaro. M ecinu mepBbIM
obOpasyercs cojepkaHHe JAaHHOTO MPABOOTHOIIEHUS, TO BTOPBIM — €T0 06bexT.”’ K
IpUMEPY, B3aUMOCHCTBHE 3aKa34uMKa U TOJPSAINKa OyIeT COCTABIATh COJICPKaHHUE
MIPAaBOOTHOIIICHUS, KOTOPOE€ BO3HHUKAET U3 JIOTOBOpa IMOApsAAa, Torga Kak
NEeATETLHOCTD MOAPSIINKA, HANIPABICHHAS] HAa BHITIOJHEHUE TIPETyCMOTPEHHBIX ATUM
JIOTOBOPOM PaboT — ero 00BEKT.

OtnenpHbIE  CHENUATUCTBI B O0JACTH TPAXKIAHCKUX IMPABOOTHOIICHUMA
OTpaXkaloT B CBOMX pabOTax HEPa3phIBHYIO CBS3b M HAJTWUYHE OOIIMX XapaKTEPHBIX
O0COOCHHOCTEH TUTFOPATMCTHYSCKOT0O M MOHHUCTUUYECKOTO HarpaBlicHHi. B kauecTBe
KITFOUEBBIX CTOPOH B3aMMOJICUCTBHS JITHX JBYX KOHIIEHIUS HEKOTOPHIC aBTOPBI
BBIICIISIOT (PaKT TOTO, YTO OOBEKT MPABOOTHOIICHWH BBIPAKACTCS B KOHKPETHBIX
JNEUCTBUSX  PA3JIMYHBIX  CYOBEKTOB  TPAXKITAHCKAX  TPABOBBIX  OTHOIICHHM,
BBITIOJTHEHUS HWMHU psiia  KIHOYEBbIX (OOIIMX) TOBEICHUYECKUX OCOOCHHOCTEH.
[lepeuncieHHbIe KaTerOpWH, BO3MOXKHO HANpPaBUTh Ha IIporecc OoOpabOTKH H

bunbTpayy J1s Pa3HOTUIAHOBBIX OPUINYECKUX HOPM.

® UYeGace B.H. COOTHOIICHHE MOHATHH «OOBEKT MpaBa» H «OOBEKT MPABOOTHOLICHHS»: BOIPOCHI TeOpHH //
EBpasuiickuii coro3 yuennix. — 2015. — Ne 6. — C. 52.
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Opnako, TOBEACHYECKHE  XAPAaKTEPUCTHKH  CyOBEKTa  Tpa)KTaHCKHUX
IIPABOOTHOIIIEHUM, MOTYT JaBaTh OTKJIMK Ha IPUMEHEHHUE 10 OTHOLICHUIO K HUM
psiia BO3/IeHCTBHUIA IPaBOBOTO XapakTepa.”’

OCHOBBIBasICh Ha paHee BBICKAa3aHHBIX ACHEKTAX, IPUCYTCTBYET BO3MOKHOCTb
TOBOPUTH O TOM, YTO KIIFOUEBBIE XapaKTEPUCTUKH OOBEKTa TPakJaHCKUX IPaBOBBIX
OTHOILIEHUN OyAyT NpPENCTABICHbI B JEHCTBUSX, MOBEJCHUYECKUX XapaKTEPUCTHK
YYaCTHUKOB  TpaXJZAaHCKUX IPaBOBBIX OTHOWeEHMW. Ha 3tm  KirodyeBble
XapaKTEPUCTUKN OOBEKTA IPAKIAHCKUX IPABOOTHOIICHUN HAINpaBiIeHAa KOHKPETHas
npaBoBas HOpPMA, OCHOBHOM (YyHKIIMEH KOTOpPOW SBISIETCA PEryJIATOPHOE
Bo3nelicTBre. OTIMYUTENBHOW OCOOEHHOCTBIO TEPEUYUCICHHBIX XapaKTEPUCTUK
00BEKTa IPAKJAHCKUX MPABOBBIX OTHOUICHUH SIBJISIETCSI HAIIPABJIEHHOE BO3/EHCTBUE
Ha HEOOXOJUMBbIE HMYIIECTBEHHbIE W JINYHbIE HEUMYIIECTBEHHbIE OTHOLUEHUS
YYaCTHUKOB IIPaBOOTHOIIEHUH I'PaX/IaHCKOI0 IIPaBa, 03TOMY OHH (MMYILECTBEHHbBIE
U JINYHbIE HEUMYIIECTBEHHbIE OTHOLICHUS) OYIOyT MpPEACTaBIsATh COOOM IMpeaMeT
IrpakIaHCKHUX MMPABOBBIX OTHOILICHUM.

[To cBoeit CTpyKkType Ha MpeAMET TPaxTAHCKUX MPABOOTHOIICHHWH OyaeT
OKa3bIBaThCs 3HAYUTEIBHOE BO3JCMCTBHUE MOCPEACTBOM YYACTHUKOB ATHUX IMPABOBBIX
oTHomeHnd. OHM  OyAyT OCYIIECTBIISATH 3TO  BO3JAEWUCTBHUE,  HUCHOJB3YS
OTJIMYUTEIIBHYIO BO3MOYKHOCTb, KOTOpas IIO3BOJIIET MM 3aKPEIUIATh IIPABO
WCIIOJIb30BaHUsA, BIAJACHUS M, KOHEYHO €, HEMOCPEICTBEHHOTO, PACIOPSKEHUS
BBEPEHHOTO MM HMYIIECTBA. >

Jlanee crnenyeT OTMETUTH, YTO KaK YK€ CIEIYyET M3 IPUBEICHHBIX BBILIE
PUMEPOB, CYIIECTBYET MHOKECTBO Pa3HbIX O0BEKTOB IMpaBooTHOUIEHUH. [Ipu sTOM
Haubosiee MOJIHBIA UX MEpeYeHb BCTPETUTh MOXHO MMEHHO B TPaKJIaHCKOM IIpaBe,
MOCKOJIbKY MM OXBAaTbIBae€TCAd OOJIBIION KPYr PETryJIHPYEMBIX OTHOIICHWH, WU OHO
MMEET YETKO OIPEAEIICHHBIN JOMUHAHTHBINA METOJI TPAaBOBOI'0 PETYJINPOBAHUS.

OObeKkTaMu K€ TPa)XJIaHCKUX MPABOOTHOLIEHUM BBICTYIMAIOT, MPEXKIE BCETO,

MaTCpHUaJIbHLBIC OOBEKTBI Hp&BOOTHOH.I@HHfI, K KOTOpPBIM 3aKOHOOATCJIb OTHOCHT:

> I'paxcaanckoe mpaso. B 2 1. / mox pex. B.M. Tonrano. T. 1. — M.: Craryt, 2017. C. 76.
% UeGace B.H. COOTHOIICHHE MOHSATHH «OOBEKT MpaBa» U «OOBEKT MPABOOTHOLICHHS»: BOMPOCHI TEOpHH //
EBpasuiickuii coro3 yuennix. — 2015. — Ne 6. — C. 52.
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pa3iuuHble BEIIM, JAEHbIM M ILIeHHble Oymaru, Mpodee HUMYIIECTBO M BCE
UMYIIECTBEHHBIC MPaBa; a TAKXKE YCIYTU U pabOThI, KOTOPHIE BBICTYIAIOT B KAUECTBE
Pa3HOBUAHOCTEH  NEHCTBUII, HANpaBJIEHHBIX Ha JOCTHKEHHE KaKoro-auoo
KOHKPETHOTO pe3ysbTaTa, KOTOPBIA MOJKET BOIUIOIIATHCA B  OINPEICICHHBIX
MaTepUaNbHBIX MpeaMeTax (HalpuMep, U3rOTOBJICHHE BEIIX, OT/EIKA MOMEIICHHIA),
A100 MOKET HE BOIUIOLIAThCS B KOHKPETHBIX IMpenMerax (K MpuMepy, HepeBo3Ka
MacCaXUPOB U TIp.); MHTEIUICKTyaJbHasi COOCTBEHHOCTh; OXpaHsemas WH(OpMaIIUs;
HeMaTepuaibHble JIMYHbIE OJlara (HEMMYIIECTBEHHBIE) — XKU3Hb U 3/10POBbE, YECTh U
JIOCTOMHCTBO, GE30MACHOCTb, HEMPHKOCHOBEHHOCTD JTHYHOCTH, JEIOBAS PETyTaIHs.

[Tpu 3TOM K TIpU3HAKaM OOBEKTOB T'PaXIaHCKUX MPABOOTHOIICHUN OTHOCHUTCS
pEaNbHOCTh JaHHBIX OOBEKTOB; UX KOJMYECTBEHHO-KAUECTBEHHAs ONPEIEICHHOCTD;
JOMYCTUMOCTh MX Y4YacTUs B TPaXJIaHCKOM O0OpOTE, a TakXe€ 3HAYUMOCTb, WIH
LHEHHOCTh (JIMYHAsi UM K€ OOLIECTBEHHAs) U Ip. DTU NPU3HAKU SIBISIIOTCS TAKXKE
OCHOBAHHUEM 7151 KJIacCU(PUKAIMK BEIllel Kak BUla UMYIIECTBA.

O0BeM paboThl HE MO3BOJIAET PACCMOTPETh BCE BUIbI OOBEKTOB I'PAXKITAHCKUX
IPABOOTHOUIEHHUH, MOTOMY OCTAHOBHMCSI Ha HEKOTOpBIX M3 HUX. B wacTHOCTH, B
KayeCTBE OJIHOTO U3 BO3MOXKHBIX OOBEKTOB IPAKIAHCKUX MPABOOTHOIICHUNA MOXKET
BBICTYIIATh TO WJIM HHOE UMYIIECTBO. [Ipy 3TOM TEpMUH «MMYIIIECTBOY» HCIIOIb3yETCs
B 3aKOHE B pa3HbIX 3HaueHusx. MM Moxker 0003HauaThCs BEllb WIM COBOKYIMHOCTb
Bemeit.”’ B cr. 128 'K stot TEpPMHH NIPUMEHEH K COUYETAHUIO BEIIEH, TOKYMEHTOB U
npaB. [lpu »TOM Bemw KiIacCUPUIUPYIOTCS Ha CBOOOJIHO oOOpaimaromuecs B
IpaKIaHCKO-TIPABOBOM ~ 000pOTE, U3BATHIE M3 TIPAXIAHCKOTO o00opoTa U
OTpaHUYCHHbICE B TPaXKIaHCKO-TIpaBOBOM obOopote. IlomoOHas kimaccudpuxanus
BEeChbMa 3HauMMa B CHJIy TOTO, YTO JOMYCTUMOCTh y4acTHs BEUIM B 000OpOTE€ MMEET
HETMIOCPEICTBEHHOE OTHOIIIEHNE K BO3MOXKHOCTH BO3HUKHOBEHUS Psijia TPaXTaHCKUX

MPABOOTHONIEHUH (KYIUIU-TIPOIaKH, ApEHIbI, TPOKaTa U IIp.).

% Cr. 128 I'paxaanckoro kozxekca Poceniickoii ®eneparmn (dacts mepsasi) ot 30.11.1994 Ne 51-®3 (xeiicTs. pe. ot
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, ct. 3301.

% Camoiinosa O.A., [Ipornna F0.0. Bemm u ux xnaccudukaums // Tepparopust mpasa: cGOPHUK HAYYHBIX CTATCH. —
2015. - C. 203.
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Tak, Hampumep, CBOOOIHOE OTYYXJACHHE OOBEKTOB TPAKIAHCKUX TpPaB
BO3MOYKHO TOJIbKO MpPU YCJIOBHHM, YTO OHM HE H3BATHI MU HE OrPAaHUYECHBI B
rpaxkaanckoM obopote. B Poccuiickoit denepanuu Kk Beram, U3bsITHIM U3 000pOTa,
OTHOCATCS OTHEJbHBIE BHUJIBI OPYKHs, BOEHHOW TEXHUKH, SAEpHast sHeprus. Takxke
9TO TPUPOJHBIC 3AMOBEAHHKH ., neCHONH (OHT (JIECHBIE YJACTKH, HAXOIAIIMECS B
cOCTaBe ero 3emenb)’’, NMAMATHUKH KyIbTYpbl, HEApa™, BOXHbIC OOBEKTH (32
MCKITIOUEHHEM 3aKOHOJATEIBHO YCTAHOBICHHBIX CIydaeB)™' a TakKe HEKOTODHIC
Ipyrue BUAbpl UMyliecTBa. Mcxonms W3 4Yero, MOXHO 3aKJIIOYWTh, YTO YKa3aHHBIC
OOBEKTHI (MMYILECTBO) HE MOTYT HAaXOJIUTHCA B YACTHOM COOCTBEHHOCTH IpaXkIaH U
IOPUINYECKUX JIML, a TAKXKE CTaTh MPEAMETOM KAKOT0-IHOO0 JI0roBOpa, MOCKOJBKY C
HUMH 3aIIPELIeHBI JI00bIe IPaKIaHCKO-TPABOBBIC CICITKH.

Yro kacaercsi Belled, OTrPaHUYEHHBIX B O0OpOTE, TO CTaThb NIPEIMETOM
JIOTOBOpa U OOBEKTOM MPABOOTHOILEHUS OHU MOTYT JIMIIb IPU HAIUYUHU y CTOPOH
CHELIMAIbHOTO paspellieHus Ha ux npuodperenue. Hampumep, wucxoas wus
COOOpaKeHU 0€30MaCHOCTH TpaKJaH, HAPKOTUYECKHE BEIIECTBA, SAbl W Tp.
IIPOJABAThCSI UM MOTYT (M TOKYIAThCsl MMH) HAa OCHOBAaHWU COOTBETCTBYIOLIETO
paspemenns.”® Kpome TOro, BamOTHbIE LEHHOCTH BCICICTBHE OCOOCHHOTO HX
XO35iICTBEHHOI'O 3HAYECHUS UMEIOT CHELUAIBHBIA 3aKOHOIATEIbHO YCTAHOBJIEHHBIN
IIPaBOBOM pe>1<1/IM.67

OcranbHbple BEIIM MOTYT CBOOOJHO OTYYXKIAThCA, 33 HCKIIOYEHUEM

PE3yJIbTAaTOB I/IHTGJIHCKTyaJIBHOﬁ ACATCIIbHOCTH, CPCACTB HWHANBHAYAJIHU3AlNUU.

BwmecTte ¢ TeM npaBa Ha MOJOOHBIE PE3YNbTAThl U CPENICTBA, KaK U UX MaTepuabHbIe

81 Cr1. 27 3emenproro xomexca Poccuiickoit ®exepaumu ot 25.10.2001 Ne 136-®3 (meiict. pex. ot 25.12.2018) //
CoOpanue 3akoHonatenbetBa PD, 29.10.2001, Ne 44, ct. 4147.

%2 Cr. 8 Jlecnoro komekca Poccuiickoit ®exeparun ot 04.12.2006 Ne 200-D3 (pex. ot 03.08.2018) // Cobpanue
3akoHo arenbscTBa PD, 11.12.2006, Ne 50, cT. 5278.

%3 Cr. 1.2. 3akona P® ot 21.02.1992 Ne 2395-1 «O meapax» (pex. ot 03.08.2018) // Cobpanue 3akoHOHaTETHCTBA PD,
06.03.1995, Ne 10, ct. 823.

® Cr. 8 Bommoro komekca Poccmiickoii ®enepanmn or 03.06.2006 Ne 74-® (pen. ot 27.12.2018) Cobpanue
3akoHo arenbscTBa PD, 05.06.2006, Ne 23, cT. 2381.

% Apucros I'.JI. COOTHOLIEHHIT KATEropHii Pa3IMYHBIX KiaccHHKALMII Belel B POCCHIICKOM I'PaXIaHCKOM Tpase //
Crynenueckuii BectHuK. — 2018. — Ne 13. — C. 55.

% Tpumaes C.II. OGBEKThl TPXKTAHCKHX NPAB: ACHBIH, HHOE MMYIICCTBO, HHTCIUICKTYalbHAs COOCTBEHHOCTb H
npyrue. — M.: Bubimoreuka PT, 2014. C. 39.

%7 ®enepanbhsiii 3akoH ot 10.12.2003 Ne 173-®3 «O BaIIOTHOM PEryTHPOBAHIN U BATIOTHOM KOHTPOJIE» (IEiCTB. pei.
o1 25.12.2018) // Cobpanue 3axkonogarenscTBa PD", 15.12.2003, Ne 50, ct. 4859.
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HOCUTEJH, OTUYKJAThCS M JAPYTUMHU CHOCOOAMU MEPEXOIUTh OT OJHOTO CyOBEKTa K
IPYroMy B ITOPSAKE U CIIy4asiX, YCTAHOBJIEHHBIX [ paKIaHCKAM KOAEKCOM P®D.%®

Taxke ['pakgaHCKMM KOJIEKCOM IIPEAyCMaTPUBAETCS JACJICHUE BEIICW Ha
HEIBW)KHMMBIE M JBWXKHUMBbIE. Kak cienyer u3 camMoro HasBaHus, K Bellam
HEJBUKUMBIM OTHOCHUTCSI BCE TO MMYIIECTBO, KOTOPOE CBSI3aHO TECHBIM 00pa3oM ¢
3eMJIel, U TIEpEeMEIleHHEe KOTOPOTO HEBO3MOXKHO 0€3 MPUUYMHEHHUS HECOpPa3MEPHOIO
yiepba ero HazHaueHuto. K TakuM BellaM OTHOCATCSA, B YAaCTHOCTH, CTPOEHUS H
COOpPY)KEHUS, 3E€MEJIbHBIE YYacTKH, JIECA, HEKWIbIE U JKWIbIE ITOMEIICHHUS,
npeanpusTHs (B BBICTYNAIONIHE B KAYECTBE WMYIIECTBEHHBIX KOMILICKCOB)
KOCMUYECKHE OOBEKThI, MOPCKHE, PEUHBIE M BO3IYIIHBIE CyJa, IIpaBa Ha KOTOpHIE
MOJUTEKAT TOCYAAPCTBEHHON PErMCTpaldd W mp.'° A BCe Te BEIIH, KOTOphIE HE
OTHOCSITCA 3aKOHOZATEIEM K HEABWKHMOCTH, HPU3HAIOTCA, COOTBETCTBEHHO,
JBUKMMBIM UMYILIECTBOM.

Crnenyer mog4epKHYTh, YTO pa3jIduMEe B MPABOBOM PEXUME HEIBHKUMBIX H
JNBUKMMBIX BELIEH 3aKJII0YAeTCs, MPEXAE BCEro, B TOM, YTO COBEPIIEHUE JIHOOBIX
I'PAXKIAHCKO-TIPABOBBIX CHEJIOK C HEIBWXKUMBIMHU BEIIAMHM, KOTOPBIM IIPUCYIL]
MMYLIECTBEHHBIN xapakrtep. [locie 3toro cnemyer mpouenypa, KOTopas COAEPKHUT
KJIIOYEBbIE MOMEHTBI, & UMEHHO, 3aKpeIlIeHUe MpaBa COOCTBEHHOCTH, MOCPEACTBOM
oopmiteHus1 HEOOXOIMMBIX TOKYMEHTOB ITpaBa COOCTBEHHOCTH M MHBIX BO3MOKHBIX
JUIsl TIPUMEHEHHUs BEUIHBIX TMpaB, CBA3AHHBIX C ATOW COOCTBEHHOCThIO. Bce
IIPOLIEAYPBI, KOTOPHIE CBS3aHbI C MOMEHTaMU IIPUCYIIUMU 711 BOSHUKHOBEHUS IIpaBa
COOCTBEHHOCTH, MTPEKPAIIEHUEM ITpaBa COOCTBEHHOCTH, OTPAHUYUTEIbHBIX JEHCTBUN
WIM JIEUCTBUM CBS3aHHBIX C MEPEXO0JIOM ATOTO MpaBa JOJKHBI ObITh MOATBEPKACHBI
rOCyIapCTBEHHOM  peructpauuu. ['ocygapcTBeHHas  peructpamus  EauHOoro
rocynapctBeHHoro peectpa HeaBwkumoct (ET'PH) m gomxHa ocyliecTBUTHCS
OpraHoM, B KOMIIETEHLIMM KOTOPOIO HAXOAUTCA NIpoleaypa 3TOM perucrpanuu. B

YaCTHOCTH, PCrucTrpamuyd II04JICKAT, IIOMHMMO IIpaBa CO6CTB€HHOCTI/I, IIpaBoO

68 OpnamBuiy H.JI., AaukeeBa T. M. OcHoBHI rpaknanckoro npasa,— M.: FOHUTU-JIAHA, 2015. C. 66.
% Cr. 130 I'paxkpanckoro koxekca Poccniickoit @enepammu (dacts nepsast) ot 30.11.1994 Ne 51-®3 (meiicTs. pef. ot ¢
" 1I. 8 cr. 1 ®enepanproro 3akona or 13.07.2015 Ne 218-®3 «O rocyaapCTBEHHOH PErHCTPALIHH HEIBHKIMOCTH
(meiictB. pen. ot 25.12.2018) // Cobpanue 3akonomarenbctBa P ot 20.07.2015, Ne 29 (wacts I), cT. 4344.
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ONEPATUBHOIO YIIPABICHUS U XO35MCTBEHHOTO BEJICHUS, IOCTOSHHOIO MOJb30BAHUS,
MTOKU3HEHHOTO HACJIEAYEMOTO BIAJCHHUS, CEPBUTYTHI U uroteka.

Bce Bemnm noapazaenstorcs Takke Ha Henotpeoiisembie U notpedisiemsle. [lon
NOTpeOJIIEMbIMU  BEIIaMU TOHUMATh CIEAYyeT T€ BEIIU, KOTOPbIE TOCIHE
OJIHOKPATHOTO aKTa WX MCIOJb30BaHMUS OYyIyT YHUYTOXKEHBI JUOO CYIIECTBEHHO
BUJIOU3MEHEHbl (K TIpUMEpPY, TOIUIUBO, TMPOAYKTHl MHUTAHUS, TOTy(PaOPUKATHI,
MPOMBIILJICHHOE ChIPBE U TIP.).

Taxxke Bemm KiIacCUPUIMPYIOT Ha JieTUMble W HexenuMmble. Henmemumoit
3aKOHOJIaTEJIEM MPU3HAETCS BEIllb, pa3/iell (IeJeHNe Ha YacTh) KOTOPOW B HaType He
MPEJCTABIIACTCS BO3MOXKHBIM 0€3 €€ MOBPEeXKACHUSA, pa3pylIeHus, MO0 U3MEHEHUS
HA3HAYCHUS, U BBICTYIIAIONIAS B TPAXKJAHCKOM 000pOTE B KAU€CTBE €IUHOTO 00BEKTa
BCIIIHBIX TMpaB, JaXK€ €CJIU Takas Bellb HMMEET COCTaBHBbIC YacTH (HampuMmep,
aBromMoOune). CremyeT uMeTh B BHUAY, YTO 3aMEHa KaKUX-IMOO OJHUX YacTel
MoJI00HOM BEIM JAPYTUMH YacTsIMU HE MPUBOAUT K BOSHUKHOBEHUIO JIPYroil Belu
MIPY YCIIOBHH, YTO €€ CYIIECTBEHHBIE CBOMCTBA COXPAHAIOTCS.

[Ipu 3TOM OOpailieHne B3BICKAHUS MOXKET ObITh HANPABJICHO HA HEJCITUMYIO
BEIlb JIUIIb B LEJIOM (MCKIOYEHUE COCTABIISIIOT CIy4yau, KOI/la 3aKOHOAATEIbCTBOM
100 CyneOHbIM aKTOM HE YCTAaHOBJIEHAa BO3MOXKHOCTH BBIJICJIICHUS] U3 KOHKPETHOM
BEII[M KAKHX-TO COCTABHBIX YaCTEeH, B TOM YHCIIE IS X OTACIBHON MPOJaKH).

Kpowme toro, Benm noapasaensroTcs Ha TJIABHBIC BEIA U UX MPUHAJICKHOCTH
(KOTOpBIEC TpeaHA3HAYEHBI NJIsi 00CITYKMBAHUSI HEMOCPEICTBEHHO TJIABHOW BEIIU U
CBs3aHBl C ATOM BelIbl0 O0IMM Ha3zHaueHueM). CorjacHO 3aKOHOAATEIN0, BEIlb,
BBICTYTAIOIIAsl B POJIA NPUHAMICKHOCTH, CIEAyeT cyapOe (MOIeKUT NpoJaxe,
JApeHWI0 ¥ TMp.) TJIABHOW BEIIM TPHU YCJIOBHHM, YTO JOTOBOPOM HE OBLIO
IPEAYCMOTPEHO nroe.”

Ucrnionp3yeTcss B TpPaXJAaHCKOM O0OpOTE€ W TOHATHE CIIOXKHOW BEIIH,

nmoapasymMeBaromee, 4Yro OHa COCTOUT W  HCCKOJBKUX  PA3JIMYHBIX Bemeﬁ,

™ Cr. 131 I'paxaanckoro koxekca Poceniickoii ®exeparun (dacts nepsast) ot 30.11.1994 Ne 51-®3 (meiicTs. pex. ot
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, ct. 3301.

2 Tam xe, cr. 133.

3 Cr. 135 I'paxpanckoro koxekca Poccniickoii ®enepammn (dacTs nepsast) ot 30.11.1994 Ne 51-®3 (meiicTs. pex. oT
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, c1. 3301.
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COCMHEHHBIX MEXAy CcOo00i TakuM oO0pa3oM, UYTO 3TO MPEANONaraeT Hux
MCITOJIb30BAHUE 10 00IIEeMY Ha3HAYEHUIO (HanpuMep, TpEHaXepHbId KomIuiekc). U B
JAHHOM CJIy4ae JEHCTBHE CHIEJIKH, KOTOpasi COBEPIIAETCS I10 TOBOAY TAKOM CIOKHOU
BEILIM, PACIPOCTPAHSAETCS TAKKE Ha BCE BEIIM, KOTOPbIE B HEE BXOJAT, TaK KaK
YCIIOBUSMM CENKH He IIPeyCMaTpHBACTCs IPyroe.

Taxxe crnexyer OTMETUTb, 4YTO TOBOpPS O MPEANPHUSATHM KaKk OOBEKTe
rPaXIAHCKUX IIpaB, IOAPA3yMEBACTCA HWMYLIECTBEHHBIM KOMIUIEKC, KOTOPBIN
UCIIOJIB3YETCSl C LEJIBI0 OCYLIECTBICHUS IPEANPUHUMATEIBCKON JEATEIbHOCTH, U
IIPU3HAETCSA B TAHHOM CJIy4ae KOHKPETHOW HEIBMKMMOM BEIIbIO, IBHKUMBIC BEIIU
HE OTHOCATCS K OJTOM xapakrepuctuke. [lo cBoel CTpykType mnocTpoeHus
IIPEANPUATHE COCTABIAET OIOCPEAOBAHHYIO, HE3aBUCUMYIO KOMIUIEKCHYIO €AUHUILLY
MMYILIECTBEHHOI'0 Xapakrepa. B cTpyKTypy 3TOro KOMILIEKCa MOTYT OBITh IIOMEIIEHBI
aOCOJIIOTHO pa3Hble BBl HMMYIIECTBEHHOW cocTaBistonieil. OcHOBHOWM 3amauei
3TOr0 HMMYyLIECTBAa OYJET SABIATHCA IOJIHOMEPHOE M LENbHOE OCYIIECTBICHUE
NEATEIBHOCTH ~ 3TOr0  MPENupuATHs. B HMYIIECTBEHHYIO  COCTAaBIIAIOLIYIO
IPEANPUATHS BKIKOYAIOTCS: IIOCTPOMKH, 36MEIIbHBIE HAIEIIb], CII0KHBIE TEXHUYECKHUE
YCTPOMCTBA, CpEACTBA OOCTYKMBAHUS TEXHHMYECKUX YCTPOWCTB, MPOU3BOIUMBIE
U3JIENINsL, CBIPBEBBIE COCTABIIONIME JUIA IPOM3BeneHUsA usaenu. [lomumo storo k
UMYIIECTBY OYyIyT OTHECEHBI: 00s53aTeNbCTBA CBSI3aHHBIE C BBIILIATON pacxoioB
NPEeANpUATHS, TPaBO UCTPEOOBAHMS MPUUUTAIOLIUXCS MPEANPUITHIO BEUIEH, MpaBa
Ha MHAMBUAYAIU3UPYIOIIME ero 0003HAaYeHMs] M MPOYME HCKIIOUMTEIbHBIC IpaBa,
TP YCIIOBHH, YTO 3aKOHOJATENECTBOM HIIA JOTOBOPOM HE IIPEIyCMOTPEHO HHOE.

Haxonen, oTMeTnM, 4TO B POCCHUHCKOM TPaKJAHCKOM 3aKOHOJATENIBCTBE K
BelaM (MMYIIECTBY) MPUPABHEHBI )KUBOTHBIE, K KOTOPHIM MPUMEHSIOTCS Bce 00IIMe
npaBuia 00 HMMYIIECTBE, €CJIM 3aKOHOM, JMOO JPYyrMMU MPaBOBbIMU aKTaMU HE

ycTaHOBJIeHO Jpyroe. Ilpu »TOoM 3akoHOAaTenb MOJYEPKUBAET, YTO IMpHU

™ Paccomnosa T. M. I'paxxnarckoe mpaso. — M.: KOHUTU-IAHA, 2015. C. 116.
" I'paxmanckoe npaso: B 2 tomax. T. 1 / mox o6my. pex. M.B. Kaprsraesa, A.M. Xyxuna. — M.: UHOPA-M, 2016. C.
137.
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OCYILIECTBIICHUH TPaB Ha >KUBOTHBIX HE JOMYCKAETCs KECTOKOE OOpaIleHne ¢ HUMH,
NPOTHBOpPEYAIIlee IPUHITAITAM TYMAHHOCTH. °

OTHOCHUTENIBHO JICHET M IIEHHBIX Oymar Kak OOBEKTOB IPaBOOTHOIICHHI
ClIeAyeT OTMETHUThb, YTO pPACCMATPUBas MX MMYLIECTBEHHYI) COCTABIIAIOLIYIO, OHH
npubamxensl K Bemam. OJHako, B TOCieIHEe BpeMs, (PUHAHCOBBIE CPENICTBA
SBJIIOTCSL BEIIAMU CO CBOMMH XapaKTepHBIMU OcOOeHHOCTsIMHU. CBs3aHO 3TO € UX
KIIIOYEBBIM SKOHOMHUYECKMM MecTomnoiokeHneM. K Ounetam OGaHKOB pa3IUYHBIX
CTpaH TMPEAbIBISIOTCS TpPeOOBaHUS C HAJACJIIEHUEM HUX OCOOBIMH POJOBBIMU
npu3Hakamu. [IOMMMO 3TOro0 HOCHT KIIFOYEBOM XapakTep HMX BO3MOKHOCTB
IIPOU3BOIMTH PA3HO3HAYHBIE 3aMEHBI, 3a CUET BBIBOJA M3 00OpOTa CTapblX W BBOJA
HOBBIX Kymop. OgHako, Ha psAly C MHBIM BEIIHBIM MMYIIECTBOM, KOTOPOE MOXKET
ObITh TOABEP)KEHO 3aMeHe. JleHexHble CpeAcTBa  XapaKTEpHU3YIOTCS, IO
HaxXOJSIIUMCS B UX OCHOBAHUU JICHE)KHBIM CTPYKTYPHBIX €AUHUIL, a HE 110 MPSIMOMY
KOJIMYECTBY JCHEKHBIX HaMMEHOBaHWW. llpum »TOM gomycTtuMa BO3MOXKHOCTH
pazzeneHus (BbIWICHEHHWH) W3 OOLIEd Macchl OTIENbHOM Kymiopbl. CBsI3aHO 3TO €
HAJIMYUEM YHHUKaJIbHOIO HAECHTU(UKAIMOHHOTO HoMepa. (CienoBarenbHO, IOCIe
pOLEIypbl UIECHTU(DUKAIMU BBIOPAHHOTO JAEHEKHOTO 3HAKa, KYIIOpa MpHOOpeTaer
CTaTyC WHIMBHIyaJIbHO ONpeNeiIeHHOW Bemu. Hapsay ¢ 3TUM  KIIFOYEBBIMHU
OCOOCHHOCTSIMM  JCHEKHBIX  KYIIOp, TIJIABHOM  COCTaBISIIOIIEH  JIEHEKHOI'O
COJIEpKaHUsl SABJIAETCS JOCTHMXKEHUS BO3MOXXHOCTh TPOU3BENCHHSI PABHOLICHHOU
3aMeHbl Ha JI000M JIpyrol MMYyIIECTBEHHOW cocTaBistomed. [pyrumu cioBamu
JNEHbIM — SKBUBAJEHT MHOTO MMYIIECTBA, MPU B3aUMOJEHCTBUU C KOTOPHIM OHH
MOTYT B pOJHM ACHCTBEHHOIO CPEACTBA IJIaTeX a. TakKe OTMETUM, YTO JIEHBI'M CaAMU
1o ce0e BhICTynaTh MOTYT B KaUeCTBE MPEAMETa psiia CAEIOK (HalpuMep, J0rOBOPOB
napenusi, 3aiiMa, MeHbl). CloCOOHBI OHU W MPUHOCHUTH JI0XOJl B BHJI€ MPOLEHTOB Ha
JIEHEKHBIE BKIAIbI B OaHKE. '

Crnenyer OTMETUTh, YTO B POCCHMCKOM 3aKOHOAATENICTBE Pa3IMYarOT TAKUE

MOHATHS, KaKk BamtoTa Poccuiickonn denepanu, MHOCTPaHHAs BaJt0Ta U BAIKOTHBIC

’® Cr. 137 I'paxpanckoro koxekca Poceniickoii denepammn.
" T'pumaes C.II. OGBEKThl TPXKTAHCKHX NPAB: ACHBIH, HHOE MMYIICCTBO, HHTCIUICKTYalbHAs COOCTBEHHOCTb H
npyrue. — M.: bubnmoteuka PT, 2014. C. 26.
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neHHoctu. B wactHoctH, Bamtoton Poccuiickon deaepannu ABISIOTCA HAXOAIIUECS
B oOpareHnu (Kak U U3bAThIE U3 HEro, HO MOJIeXallne 0OMEeHy) poccuiickue pyou
B BujJe OaHKHOT (OaHKOBCKMX OuiaeroB) u MoHeThl lleHTpanpHOro Oanka PO.
OcymiecTBieHHUE IUIATEKEW Ha TeppuTopuu Poccuu TpOU3BOIUTCS MOCPEICTBOM
HAJIMYHBIX, a TAKKe OC3HATUYHBIX PACUETOB, KaK MPABUJIO, B HAIIMOHAJIILHON BAJIIOTE,
T0 ecth B pyOmsix.”” COOTBETCTBEHHO, PyOIb BBICTYIIACT B KAYECTBE 3aKOHHOTO
MJIATEKHOTO CPEICTBA, 00S3aTEIHLHOTO K MPUEMY T10 €T0 HapUIATEIHhHOW CTOMMOCTH
Ha Bceu Teppuropun Poccum.

NHocTpaHHas ke BalioTa SIBISETCS, COTJIACHO 3aKOHOJATENI0, JICHEKHBIMU
3HAKaMM B BHJI€ Ka3HA4YEHCKUX OWJIETOB, OAHKHOT M MOHET, HaXOJAIIUXCA B
oOpalieHuy ¢ SBISIOMIUXCS 3aKOHHBIM CPEJICTBOM HAJIMYHOTO IUIaTeXa Ha
TEPPUTOPUM COOTBETCTBYIOIIEIO HWHOCTPAHHOI'O TOCYJapCTBa, M CPEICTBAaMU B
OAHKOBCKHX BKJIa/JaX U Ha OAHKOBCKUX CUYETaX B JCHEKHBIX €IUHHUIIAX MHOCTPAHHBIX
rocyAapcTB. A BaJIOTHBIMHU IIEHHOCTSIMHU SIBJISIOTCSI BHEIIIHWE IIEHHbIE Oymaru u
MHOCTPAHHAs BATIOTA.

B Poccuniickori ®@enepanuu mmpaBa Ha BaJIOTHBIC IEHHOCTH 3alMINAIOTCA Ha
oOmux ocHoBaHusix. Kpome Toro, B I'pakgaHCKOM KOJEKCE COACPKUTCS TOHATHUE
BaJIIOTHI JICHEXKHBIX 0053aTeNbCcTB. B JIEHEKHBIX 0053aT€IBCTBAX MOXKET OBITH
MPEAyCMOTPEHO, YTO OHHM TOJJIeXKAT oIlaTe B PyOJsiX B TOW CymMme, KOTopas
SBJISIETCS DKBUBAJCHTHOM OMNMpPEACICHHONM CyMMe B MHOCTpPaHHOM BallOTe JUOO B
YCJIOBHBIX JICHEKHBIX €MHUIIAX. B HaHHOM ciydae cyMMy, MOJJIEXKAllyl0 yIUIaTe B
pyoJIsSIX, OmpenensaoT Mo O(QUIMATBHOMY KYpCY COOTBETCTBYIOIICH BaJIOTHI WIIU
VCIIOBHBIX JCHEKHBIX CIMHHIL HA JCHB ILIATEXKA. "

Uro kacaercsl IEHHBIX OymMar Kak OOBEKTOB MPABOOTHOIICHUM, TO IICHHBIC
Oymaru SIBISIOTCS JOKYMEHTaMH, COOTBETCTBYIOIIMMHU YCTAHOBJICHHBIM 3aKOHOM

TpeOOBaHMSIM ¥ YAOCTOBEPSIOMIUMU  00S3aTeNIbCTBEHHBIE U JIpyrue IIpaBa,

8 Tam x)e, ¢. 29.

Y 2,5m 1 cr. 1 ®enepansroro 3akona ot 10.12.2003 Ne 173-®3 «O BAIOTHOM DPETYITHPOBAHHN U BAIIOTHOM
KOHTpoJie» (mehcTB. pex. oT 25.12.2018) // Cobpanue 3akoHomatenbeTBa PD", 15.12.2003, Ne 50, cT. 4859.

8 Cr. 317 I'paxnanckoro koxekca Poceniickoii ®eneparmn (dacts mepsasi) ot 30.11.1994 Ne 51-®3 (meiicTs. pex. ot
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, cr. 3301.
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OCYILIECTBICHUE JMOO Tepeaaya KOTOPHIX BO3MOXKHBI JIMIIb MPU NPEIbSIBICHUU
JAHHBIX TOKYMEHTOB (TaK Ha3bIBa€MbI€ IOKYMEHTAPHBIC [IEHHbIE OyMar).

Takxke neHHbIMU OyMaraMu SIBJISIFOTCSL 00sI3aTEIbCTBEHHBIE M JIpyTue IpaBa,
3aKpeIJICHHbIE B PEIICHWH O BBIMYCKE JUOO JPYroM akTe JHIA, KOTOPHIM ObLIH
BBINYIIEHB ~ I[EHHbIE OyMaru CcOrjlacHo TpeOOBaHUSM  3aKOHOJATENIbCTBA,
OCYUIECTBJICHUE, a TaKKe Iepefada KOTOPbIX BO3MOXHBI JIMIIb C COOJIOJIEHUEM
MpaBUJI yueTa JaHHBIX MPaB B COOTBETCTBUU C HOpMaMu [ pakIaHCKOTO KOJAeKca, a
uMeHHO cT. 149 TK P® (Tak HasbiBacMble 6e3I0KYMEHTapHbIC HeHHbIe Gymarn).®!

[Ipy »TOoM K 1EHHbIM OyMaraM OTHOCSTCS, COIJIaCHO POCCUHCKOMY
3aKOHOJATEIbCTBY, aKIIMH, BEKCEJsd, OONHMraluy, 3aKjIagHble, HHBECTULMOHHBIE Mau
a€BOr0 MHBECTULIMOHHOTO (POH/1a, KOHOCAMEHT, YEKH U TIp.

B 3akoHOMaTENIbHO YCTAaHOBICHHBIX CITy4yasX BBIMYCK M BbIJadya IIEHHBIX Oymar
HOJIJIEKAT TOCYTaPCTBEHHON pEruCTpaluu.

['oBopst 0 BHAax LEHHBIX OyMar, OTMETUM, 4YTO JIOKYMEHTAapHbIE LIEHHBIE
OyMmaru JensiTcsl Ha MpeAbsIBUTENIbCKUE (TO €CTh 1IEHHBIE OyMaru Ha MpeabsBUTENS),
a Takke MMEHHble M opaepHble. B uacTHocTH, paccMmarpuBasi OTIEIBHO
MPEICTABICHHYIO KAaTEropuio ILIEHHOW Oymaru, a HMMEHHO, MPEACTaBUTEIbCKYIO
HEO0OXOUMO OOpaTUTh BHMMAHUE Ha TO, YTO 3TO B MEPBYID OYEpEb JTOKYMEHT,
JOKYMEHT MMEIOIINUN MpaBo OINpeeleHHsl Blaelblia [IEeHHON OyMaru U Ha3HaYeHUsI
ero BIAJeNblla B CTaTyce Jepkarens d3Tol 1eHHol Oymaru. llenHas Oymara
NPEIbIBUTENBCKOTO XapaKkTepa JMJaeT CBOEMY HENOCPEICTBEHHOMY BJaJEibIly
OCYIIIECTBICHUE TIPaBO UCTPEOOBAHMS BBITIOTHEHUS B3STHIX 00s3aTenbCTB. [Ipn 3TOM
LeHHas Oymara OpJEpHOro xapakrTepa OyJeT BBINOJHATH T€ Ke 00513aTeNbCTBa,
TOJIBKO, MPU YCJIOBHH, YTO UMEHHO 3TOT BJIaJENell MPOIUcaH B ee coaepkanuu. [lo
CYTH, K JaHHOU Oymare, OTHOCHUTCS €€ BJaJieliell, €CJIM OHa BbIIaHa HA ero uMs, J100
OHa Mepenyia K HeMy OT MEpPBOHAYAJIBHOTO BJIAJAENbla MO HENPEPHIBHOMY pSAy

HMHAOCCAMCHTOB. YTto KacaeTcss UMEHHBIX OCHHBIX 6YM3F, TO BBIIIMCBIBAIOTCA OHM Ha

8 Tam x)e, cr. 140.
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UMsl OIpeNieNICHHOro Jnna. M TOJIbKO 3TO JIMII0O MOKET OCYIIECTBUTH IPaBo,
YIAOCTOBEPEHHOE UMEHHOU LICHHOM 6yMar0171.82

Taxke 1eHHBIE OyMaru 1Mo XapakTepy OTHOIIEHUM JCNIATCS Ha CIEAYIOIIHE
KaTErOpUU: JIOATOBbIC (00JIUraliiK, BEKCEIISl U Tp.) U JOJIEBbIC (aKIUH).

To ecTh B TMPaBOOTHONIICHUSAX IIEHHBbIC OyMaru BBHITIOJHSIOT (PYHKIIHH
HKBUBAJICHTA CTOMMOCTH MMYIIECTBA U CPEACTBA IIJIaTeka, OCHOBAHUS TPaXKIaHCKUX
MpaB, a TAK)KE€ 3a€MHOT0 00s13aTENIbCTBA U TIP.

Crnenyer Takke OTMETHUTb, 4YTO B CJydae OTCYTCTBUS B JOKYMCHTE
00sI3aTE€NIbHBIX ~ PEKBU3UTOB  JOKYMEHTApDHOW  IIEHHOM OyMaru WId  €ro
HECOOTBETCTBUU  YCTAHOBJICHHOM  3aKOHOJATEIbLCTBOM  (opMe U IpoUuUM
TpeOOBAHMSIM TaKOM JTOKYMEHT HE MPHU3HAETCS IEHHON OyMaroii, 0JJHaKO COXpaHSET
IpU 3TOM 3HAYCHUE MUCHMEHHOTO nokasarensersa. P Tak, HaIlpuMep, Y€K JOJKEH

n "

COACpXKaTb CIEAYIOIIME pEKBU3UTHI: CaMO HAaWMEHOBAaHWE '4eK', KOTOpoe
BKJIIOYAETCs. HEMOCPEICTBEHHO B TEKCT JOKYMEHTA; IIOPYYEHHME IUIATEIIBIIUKY
BBIIUIATUTH KOHKPETHYIO JEHEXKHYIO CYMMYy; YKa3aHME BallOThl IUJIATEXkKa,
HAaVMEHOBAHHUE IIJIATENBIINKA, & TAK)KE YKa3aHUE CYETA, C KOTOPOrO IUIATEX JOJDKEH
ObITh TPOM3BEACH; yKa3aHME MECTa M JaThl COCTABJICHHS] 3TOTO 4YEKa; MOJIMHUCH
yeKoaTeNs (TO eCTh JIHIA, BBITUCABIIETO 4ek). ™

[Ipu sTOM HajJIeXallUM HUCIOJHEHWEM MO JOKYMEHTApHOW IIeHHOW Oymare
3aKOHOJaTeb MPU3HAET UCIIOJHEHUE BIaAEIIblly [IEHHOW Oymaru.

JIno, Ha KOTOPOrO BO3JIO)KEHA OTBETCTBEHHOCTH 34 MWCIIOJHEHHE 110
JOKYMEHTapHOW LIEHHOM OyMmare, MMeeT MNpaBO BBIIBUTATh MPOTUB TPEOOBAHMIA
BJIaJIe€NIblIa LIEHHON Oymaru JUIIb BO3PA’KEHHUS, BBITEKAIOIINE HETOCPEICTBEHHO W3
HeHHOW Oymaru, JuOO OCHOBaHHBbIE HAa OTHOIIECHUSX MEXAY NAaHHBIMU JIULAMHU.
Bmecte ¢ Tem mpotuB TpeOoBaHHS 00 HCIOIHEHUH MO JIOKYMEHTAapHOW LIEHHOU

6yMare JHUIO0, OTBECTCTBCHHOC 3a MCIIOJIHCHHC IIO TaKoOM 6yMare, BIIPAaBC BBIJIBUHYTbH

BO3pPAXEHUS, KOTOPHIC CBS3aHBI C MOJCIKOW JTaHHOW IEHHOW Oymaru, nubo c

82 Pacckasos JLII. Teopus rocyaapcTsa u mpasa. Yriy6nernsiii kype. — M.: THOPA-M, PUOP, 2015. C. 379.

8 Cr. 143.1 T'pasxmanckoro koxekca Poccuiickoit @eneparun (dacts mepsast) o 30.11.1994 Ne 51-®3 (zeiicTs. pex. ot
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, c1. 3301.

8 (Cr. 878 I'paxanckoro koxekca Poceniickoii dexeparmn (dacts Bropas) ot 26.01.1996 Ne 14-®3 (xeiicTs. pex. ot
29.07.2018) // Cobpanue 3akonomatensctBa PD, 1994, Ne 32, cr. 3301.
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ocrmapvuBaHveM (akTa MOANMUCAHUS WM DJTOW IIEHHOW Oymaru (TMOIIor IIEHHOU
Oymarm).

Taxxke cienyeT MNOMYEPKHYTh, YTO JIMIIO, KOTOPbIM ObLIa COCTaBlEHA
JIOKyMEHTapHas IIeHHas Oymara, OTBE€YaeT MO JAaHHOM IIeHHON Oymare aake B TOM
cilydae, eclid B 00palieHue JOKYMEHT MOCTYIHII TOMUMO €r0 BOJIU 8

OTHOCHUTENIBHO PE3yJIbTaTOB PabOT M YCIYr KaKk OOBEKTOB MPABOOTHOIICHHIMA
clemyeT oOpaTuTh OTAEIBHOE BHHMAHHWE Ha TO, YTO WX HCIOJH30BAHHH HY>KHO
paccMaTpuBaTh 4YyTh YK€ HEXEIM TMpu pa3dope MIMPOKOro  OINpeesICHHUs
KOHKPETHOTO MOHATHSA. [loCKONBKY MIMpOKOE TOHSATHE OYyJIeT OTHOCUTh K CBOEH
IOPUCIOVKIMA JICUCTBHUS CBS3aHHBIE C MPUYMHEHUEM Bpena H PAd  APYrux
MTOJTHOIIPABHBIX JeCTBUNA. KOHKpETHBIM TPUMEPOM JTAHHOW HAIPaBJIECHHOCTU MOKET
MOCITY>KUTh TO, YTO (DAKTUYECKUX XapaKTep JAEATCIbHOCTH SIBISICTCS KIIOUEBBIM MPHU
PacCMOTPEHUH OTAEIBHOU KaTErOpUU JOTOBOPOB, & UMEHHO A0roBopa noapsaa. Ilpu
paccMaTpuUBaHUU ITOW KAaTErOpUU TPAXKTAHCKUX MPABOBBIX OTHOIIEHUN K OOBEKTY,
psila HE3aBUCSIIMX OT MPOUCXOMSIINX JEUCTBUM, CyOBEKTHUBHBIX MpaB 3aKa3yuKa
OyZneT OoTHeceHa MIesTeIbHOCTh (PAKTUYECKOTO XapaKTepa, BBHIMOJHSAEMAsl CHIIAMU
NoApsAaUMKa. [leITenbHOCTh TOAPSAAHOW OpPTraHU3AIMU SIBIIACTCS BBIITOJIHEHUEM
WHTEPECOB CTOPOHBI 3aKa3uWKa, OCTIDKCHHIO OXKHMJaeMoW paboThl (Hampumep,
MOYMHKA CTUPAIHHOW MAIIMHBI, PEMOHT KOMITBIOTEPHON TEXHUKH, TOCTPOIKa OaHH
Ha JTa4YHOM yqacTKe).86 OnHako, HE TOJBKO K PSAIY TUX JAEHCTBUI OyJeT OTHECEH
UCKIIIOUUTENBHBIN  (DAKTUYECKUX XapakTep BBHIMIOJHEHUS BO3MOXHBIX 3a7a4 B
KOHKpeTHOU cepe aestenbHOCTH. [ToMrMo 3TOro kK HUM OyAyT OTHECEHBI JAEHCTBUS,
XapaKTEePU3YIOIIUE BBIMOJHEHUS PAla YCIYr, HampUMeEp, OCYLIECTBICHHUE YCIYT
CTOMATOJIOTUYECKON COCTaBIISAIONICH, OKa3aHWe KBaJTU(UIIMPOBAHHONW TOMOIIN
CIICIIMATIMCTAa-BETEpUHAPA, MIOMOIb B U3YUYCHUU OTIEJIbHBIX JUCHUIUIMH. [Ipyu sTOM
OCOOCHHOCTSIMU TIPOSIBIICHUSI FOPHIMYECKOTO XapakTepa (OCHOBHOW MpaBOBOU
XapaKTePUCTUKHU) SIBJSICTCS BHITIOJTHEHUE EUCTBUM, CBSI3aHHOE C yJAOBJIETBOPECHUEM

MOTPEOHOCTEN TPEThUX JIUII NTPaBOOTHOIICHUN. KilFoueBol 0COOEHHOCThIO MPABOBOI

8 paccomnosa T. M. I'paxknarckoe mpaso. — M.: KOHUTH-IAHA, 2015. C. 120.
8 Tpumaes C.II. OGBEKTHl TPaXTAHCKHX NPAaB: ICHBCH, HHOE MMYIIECTBO, HHTCIUICKTYalbHas COOCTBEHHOCTh M
npyrue. — M.: Bubamoreuka PT', 2014. C. 128.

44



COCTABJISIFOIIECH OYy/IeT CIY>KUTh JOCTHKEHUS UCTIOJTHEHUS! YCTAaHOBJICHHBIX JECHCTBUN
dakTHUeCKOro XapakTepa, TOorja KaKk HE TapaHTHpPOBaHAa, dYTO (haKTHUEeCKas
cocTaBJIsironIasi OyJeT UMETh IPABOBBIE MTOCIIEICTBHUS.

Bces medarenbHOCTh, HE ABIAIOMIAS NPEAMETOM IMPOTHUBOIIPABHBIX JEHCTBUM,
MOJICKUT 00s13aTEILbHOMY HOPMUPOBAHUIO CO CTOPOHBI TocyaapcTBa. Co3gaeTcst 3To
C WCIIOJB30BAaHUEM M YCTAaHOBKHA 3HAYUMMBIX COLMAJIBHBIX CTaHAapTOB. JlaHHBIE
OCHOBaHWSI CIIy>)KaT (PyHIaMEHTOM JUisi (POPMHUPOBAHUS W BBICTYIUICHUS B POJIA
IpeIMeTa PEryJMpoOBaHUs COLMAIBHOM, HAYYHOM, NEJaroru4ecKou, IIPaBOBOM U
UHBIX c(ep Xu3HenesITeIbHOCTH connyMa. [lomumo 3toro, B ocHOBE (hOpMUPOBAHUS
MpeIMETa PErYIMPOBAHUS HAXOAUTCS MPUMEHECHHE TaKOM BAXXHOM COCTABIISIOLIEH,
KaKk OOBEKT TPa)kJTaHCKUX TPABOBBIX OTHOIICHUW. YUHUTHIBAas 3HAYUMBIN (hakT
MOJTyYE€HHU 32 BBINOJHEHHYIO TPYAOBYIO 3a7a4y JECHEKHOM COCTABISAIONIECH YCIYTH U
paboTy MOXHO TpEACTaBUTh B KadecTBe ToBapa. CremnoBarenbHO, paccMaTpuBas
MIPaBOBOM PEKUM YCIYT U pabOT HEOOXOJUMO TOBOPUTH O TOM, YTO OHU MOJJIEKAT
OCHOBHBIM, 3HAYMMBIM MPABUJIAM, HUCIOJB3YEMBIM P OCYUIECTBIECHUH MPABOBOTO
perynupoBanusi. IMEHHO B 3TOM COCTaBIISIIOIIEH COICPIKUTCS KIIFOUEBOW MPUHIIUII
€IMHCTBA IOPUIMYECKOM CTOPOHBI BBINOJHIEMBIX JICMCTBUM, HWMYIIECTBEHHON
cocrapisitonieit. [lomrmo sTOor0 0CO0OE OTpakeHHE AaHHAs KAaTeropus MOJTydaeT
OCOOBIN BHUJI XapaKTEPUCTHUKH, TOJIBEP)KCHHEH OOJWYCHUIO JICHCTBUN B BEIIHBIC
napaMmeTpbl. O3HayaeT dTa KaTeropusi TO, YTO co3JaeTcs eauHooOpaszHas ¢opma
0(hOPMIICHHS HX TIPABOTO PeKUMA.’

XapakTep  OPUAMYECKON  JEATeNbHOCTH, a HMMEHHO, CcheruduKoin
BBITIOTHSIEMOM ~ pabOThI, KOTOpasi  HUCIOJHSAETCS  YINOJHOMOYEHHBIM  JIMIIOM
(IOBEpEHHBIM) MPU OCYIIECTBIEHUH KOHKPETHOTO JOTOBOpa MOPYYEHHS, U KE
KOMHUCCHOHEPOM, TMPU OCYIIECTBICHUU TMPOLEAYPhl 3aKIIOUCHUS JO0roBOpa I0
MPUOOPETEHUIO BLIOPAHHON HMMYIIIECTBEHHOW COCTABISIONICH B Ha3HAYCHHUH
koMmuTeHTa. [lpu paccmaTpuBaHWUM KAaTETOpPUU YCIYT HEOOXOAMMOM OOpaTUTH

OTACJIbHOC BHMMAHHC HA TO, YTO OHHU NPCACTABIIAIOT P JICI\/'ICTBI/II\/'I, BBIITOJIHACMBIX

8 ITepenenkuna K.}O. PaGoTel ®m ycayrm Kak OOBEKTH TPaXTAHCKUX TPABOOTHOIICHWH: W3MEHEHHS B

3aKOHOATENBCTBE // I'paXkIaHCKOE MPABO U MPOIIECC: COBPEMEHHOE COCTOSHUC W MIYTH PA3BUTHsI COOPHUK MaTepHaioB
HayJIHO-TpakTH4YecKoi Koupepenuu. — 2015, — C. 63-64.
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KOHKPETHBIM CYOBEKTOM TI'PaKIaHCKUX MPABOBBIX OTHOIICHHI. J[aHHBIE OTHOIIECHUS
XapaKTEepU3YyKTCS TE€M, YTO OHM HE HMEKT KOHKPETHOIO PE3yJbTaTa, OIHAKO
COZEpKAT TMOJIE3HbIE CBOMCTBA B CBOEM cocTaBiiftomierd. [Ipu 3TOM BO3MOKHBI
Cly4aW, KOTJAa YCIYTH HAJEJIEHbl PEe3YyJbTaTUBHOM cocTaBitome. [Ipumepom
BO3HUKHOBEHUS  JTAHHBIX  CUTYallMd  MOXET  SBJIATBCA  CO3JAHUE  YCIYT
COIPOBOAUTENIBHOIO, JOIMOJHAIOUIETO, PA3BJIEKATEIBHOIO Xapakrepa. Bo3MOXHBI 1
JpyTye MpUMepbl IPUMEHEHUS YCIYT TOAO0OHOTO pOJ:[a.88

Yro KkacaeTcd JIMYHBIX HEWMYIIECTBEHHBIX OTHOLICHUWA KakK IIpeamera
TPaXJaHCKO-TIPABOBOTO  PEryJIMPOBaHMS, TO OHM, KaK OTMEUAJIOCh BBIIIE,
MOJPA3ACISIIOTCS HAa OTHONIEHHUS, CBSI3aHHBIE C HMYIICCTBEHHBIMH ITpaBaMu, H
OTHOILIICHUsI, HE CBSI3aHHbIC ¢ HUMU. W ecii mepBas rpymiia OTHOIIEHWM MOJIy4YacT,
KaK TpaBUJIO, TpaXJAaHCKO-TIpaBoBOoe OGOpPMIICHHE TMpPU MOMOIIUM KaTerOpUH
HCKIIFOYUTEBHBIX IIPaB, TO BTOpas IPyIIila OTHOLICHUW HEMOCPEICTBEHHO KacaeTCA
T€X WJIM HWHBIX HEOTYY)KJAeMbIX HEMaTepHaJIbHBIX OJlar WHIWBHAA, KOTOpbIC B
ONPEACICHHBIX ClIydasX MOMJIEKAT TPakJIaHCKO-IPABOBOU sammre.®*To  ects
peaMEeThl HEMaTePHAIbHOIO COACPKAHUS OO0pa3ylT OTIWYUTEIbHYIO OT HWHBIX
Ipynmny TpaXXJaHCKUX IIPABOBBIX OTHOLICHUW. B coaepkaHuum HemaTepUuaIbHBIX
MPEAMETOB OTCYTCTBYIOT KIIFOUEBBIE YEPTHl SKOHOMHYECKOM cocTaBisitonien. Mm
MPUCYIIM  XapaKTepHBIE OCOOCHHOCTH, KOTOPHIC COCTAaBJISIOT CYIIICCTBEHHBIC
CBOOO/BI U Ojar, KOTOpble HEBO3MOXXHO OTIEIUTh OT JUYHOCTHBIX OCOOCHHOCTEH.
JlanHas xkareropust OyjaeT o0JjiaaTh XapaKTEPHBIMHU TOJIBKO JUIS Hee MpU3HaKaMu, U
HAXOJUTHCA TIOJI 3aKOHOJATEIBbHOW 3amuTou. [IpumepoM mnpencraBieHUs TAaKOro
pacrnojoxkeHus: 0jlar MOXKET TOCIYXHUTb: 3JI0POBbE, BOMPOC YECTH U JOCTOUHCTBA
rpaXkJaHWHA, PEIyTalus OJHOTO M3 YYACTHUKOB IPaKIAHCKUX MPABOOTHOIICHUN U

I/IHBIC.90

% Burnena JI.X. Onpenenenne paboThl H yCIyTH Kak 00BEKTa IPaKIAHCKOrO mpasa // YCIeXu COBPEMEHHO HayKH. —
2017.—Ne 1. - C. 59.

8 Manskoscknii M.A. Jlnanbie HEUMYIIIECTBEHHBIE OTHOIICHHSI B CTPYKType TpaxkaaHckoro mpasa // Ilcuxosorus.
Oxonomuka. I[Ipaso. — 2014. — Ne 1. — C. 121.

%11 1 cr. 150 I'paskaanckoro koxekca Poccuiickoii ®enepawun (dacts mepsasi) ot 30.11.1994 Ne 51-@3 (neiicTs. pex.
ot 03.08.2018) // Cobpanue 3akoHonarenscTBa PD, 05.12.1994, Ne 32, ct. 3301.
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Oco0eHHO MHTEPECHBIM NPEICTaBIsIeTCS TOT (aKT, 4TO SBISIOTCS Tpa)kaaH,
Bce Oe3 wuckmodeHus. IlpuueM mpu ompexneneHun HocuTenedl mopgoOHOro pona
OCOOEHHOCTEM, BO3PACTHBIE IOKA3aTE€IM U COCTOSHUE WX HEACECHOCOOHOCTH HE
UMEeT HHMKAKoro 3HayeHus. WX CBsI3p C JMYHOCTh (HAIMYUE HEOTAEIMMBIX
O0COOEHHOCTEN) o0bOecreunBaeT OCOOBI CTaTyC, HpU KOTOPOM HMX HEBO3MOXKHO
IOJIBEPTHYTh MPOIIEYypEe OTUYKAEHUS OT 3aKPEIJIEHHOTO 32 HUMHU Hocutens. Hapsaay
C MEpPEUYHCICHHBIMA KPUTEPUSIMH MOXHO TOBOPUTH B TOM, YTO IMBHJIUCTHUKA HE
OCYILECTBIISICT IOJHOLEHHBIA KOHTPOJb HAaJ JAaHHOM KaTeropueil rpakaaHCKUX
IIPaBOBBIX OTHOILIEHUW. ['pakJaHCKOe MpPaBO MPOM3BOAUT MX HEMOCPEACTBEHHYIO
samuty.”

B uactHOCTH, B Tex ciydasXx, KOrja 3TOro TpeOYyIOT HHTEPEChl Tpa)iaH,
NpUHAAIEKAIINE UM HEMaTepHallbHbIE OJiara 3allUIEeHbl MOTYT ObITh MOCPEICTBOM
OpU3HaHU CyIoM (akTa HapylleHUs HMX JIMYHOIO HEMMYIIECTBEHHOI'O IpaBa U
ONyOJIMKOBAaHUSl pELICHHUs CyJda O JONYLUIEHHOM HapylIeHWHd, U IOCPEACTBOM
3anpenieHus (MM IpecedyeHus ) NeUCTBUM, HapyIIAlOIINX JINYHOE HEUMYILIECTBEHHOE
IPAaBO WJIM K€ MOCATAIOINX (CO3JA0LIMX YIPO3y MOCATaTeNIbCTBA) HA TO WM MHOE
HeMaTepuaibHOE 01aro.

Taxke OTMETHM, UYTO B Cllydyasix, MPEAYCMOTPEHHBIX 3aKOHOAATEIbCTBOM,
HeMaTepuaibHble Ojlara, KOTOpble TMPUHAAIEKAIN yMEpIIEMY TpaxkIaHUHY,
3alMIIATHCA MOTYT APYTUMH JIMLIAMHU.

Takum o00pa3zom, OOBEKTaMHU TPa)XJTaHCKUX IPABOOTHOILIEHUI BBICTYHAIOT:
MaTepualbHble OOBEKTHl MPABOOTHOIIEHHH, K KOTOPHIM 3aKOHOJATENb OTHOCHT:
pa3iMyHble BEIIM, JIEHbIM W 1IEHHble OyMaru, mpoyee UMYIIECTBO U BCE
UMYIIECTBEHHbIE TpaBa; YCIYyrd U pabOThl; MHTEIEKTyallbHas COOCTBEHHOCTD;
oxpaHsieMass uHpopMalKs, HeMaTepUualbHbIe JTUYHbIe Ojlara (HEMMYIIECTBEHHBIE) —
XKU3Hb M 3/I0pOBbE, YECTh M JOCTOMHCTBO, 0€30MacHOCTh, HENPHUKOCHOBEHHOCTH
andHocTH U mp. Ilpu 3ToM K mpu3HaKaM 0OBEKTOB I'Pa)IaHCKUX MPaBOOTHOIIEHUMA

OTHOCHUTCA PpCaJIbHOCTb JaHHBIX O6’beKTOB; X KOJIWYCCTBCHHO-KAYCCTBCHHAA

% Tam ke, . 2 CT. 2.
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ONpCACICHHOCTL, AOIIYCTUMOCTb HUX Y4HAaCTUS B TI'PAKIAHCKOM o60p0Te, a TaKXKe

3HAYMMOCTh, WM [IEHHOCTh (JIMYHAasi UJIH K€ OOLIECTBEHHAs) U TIP.
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I'JTABA 3. OPUINYECKASA CTOPOHA ITPEIMETA HAYKH
I'PA’KJAHCKOTI'O ITPABA

3.1. Cuctema rpasaaHcKoro npaspa: CylifHoCTb M CTPYKTYypa

B mnHauane rmaBbl XOTENOCh OBl OTPa3UTh TOT MOMEHT, 4YTO CTPYKTypa
MOCTPOEHUS TPAXKIAHCKOTO TpaBa MPEACTaBIIET cO00 XapaKTepHOE CTPOCHHE s
LIMBUJIMCTUKH, KOTOPOE BCIEJICTBHE €€ MOCTOSSHHOM HW3MEHYMBOCTU BbIPabOTAJIO
CTPYKTYpY C YCTOSIBIIUMHUCS mNo3uLusAMH. [lo cBoeMy coCTaBy OHa COAEpPKUT
OOBEAMHEHUE TPAXKJAHCKUX MPABOBBIX HOPM. OTH HOPMBI  IOJBEPIKEHBI
BO3JICMCTBUIO XapaKTEPHBIX KPUTEPUEB, COAEPKAIMXCS B PAZTUYHBIX MOIOTPACIAX
I'PAXKIAHCKOIO MPaBa, HHCTUTYTAX I'PakJAAHCKOIO IPaBa U 3HAYUMBIX CTPOKTYPHBIX
eMHAIAX.

B pesynbraTe npoBeAeHHOM pabOThl yAAIOCh BBIACIUTH OTIUYUTEIbHBIC
YEePThI 3TON CUCTEMBL:

1) OObekTHBHBIN XapakTep. CBA3aHO 3TO ¢ TE€M, YTO BBIJCICHHE IIEIOCTHOTO
CTPYKTYpPHOI'O COCTaBa TpaXXAaHCKOIO IIpaBa OCHOBAHO Ha  OIPEIEIICHUU
OOBEKTHBHOIO XapakTepa TpaxJAaHCKUX NpaBOBBIX OTHoweHWH. Ha BHyTpeHHe
IIOCTPOCHUE COAEP)KAHUE TPAKAAHCKOTO ITPaBa HE OKAa3bIBAOT HUKAKOTO BIIMSHUSA
CYOBEKThI IUBUITUCTHKHY.

2) Bce mnpaBoBble HOPMBI OTJIMYAKOTCS HMX CTPYKTYPHOM CBSI3bIO U
000COOJIEHHOCTHIO OT HOPM JPYTHX OTpaciiel mpaBa. FiM CBOWCTBEHHBI XapaKTEpHbIE
OCOOEHHOCTH, TakKHhe KaK COIJIACOBAHHOCTh JIEWCTBHM, IEICOPUEHTUPOBAHHOCTD,
HaJIMyue KOHKPETHOM MOCJIEI0BATENBHOCTH U IPU3HAK HOPMATUBHOCTH.

3) PaszBenenue (paslenieHHE) OTACJBHBIX 3JIEMEHTOB TIPa)XJaHCKOTO IpaBa.
O060c006JIEHHOCT MPABOBBIX HOPM OT MHCTUTYTOB I'PAXKJAHCKOIO MpaBa, MHCTUTYTOB
I'PAXKIAHCKOTO IpaBa OT MOAOTPACIIEN IPaXXKAaHCKOTO IPAaBa.

[IpoBenss NOMOTHUTENBHYIO pabOTy, HANpaBICHHYIO Ha OCYIIECTBICHUE
aHajgu3a B3aUMHOIO NPUMEHEHHS KOHKPETHBIX HOPM TPaKIAaHCKOTO IpaBa, €ro

noz{OTpacneﬁ ", KOHCYHO KC, MHCTHUTYTOB IIOABUJIACbh BO3MOKHOCTH I'OBOPHUTH 00

% I'paxnanckoe npas: B 4 1. T. 1. — 4-¢ u3x., mepepa6. u mor. / otB. pex. E. A. Cyxanos. — M.: Craryrt, 2015. C. 41.
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o0oOmennn nonaydeHHoW wuHpopmanmu. K Helt oTHOCHUTCS TOT (akT, 4TO HET
HEOOXOJMMOCTH paccMaTpuBaTh €IWHYI0 CHUCTEMYy TPaXKJaHCKOTO TMpaBa K
ONPENEICHUI0 U BBINOJIHEHUIO KOHKPETHBIX (YHKUMN, XapaKTepHBIX ISl €ro
aneMeHToB. CBsI3aHO 3TO C TE€M, YTO BhIOpaHHas CHUCTeMa BBICTYNAeT B KadyeCTBE
YCIIEIIHOTO UHCTPYMEHTA BO3JCHCTBUS M OCYLIECTBICHMS 3a/1a4, HAPABICHHBIX HA
periaMeHTHPOBAaHUE BBINOJIHAEMBIX TPAXKIAHCKUX IPAaBOBbIX OTHolIeHU. [lpu
YCIOBUHM, YTO 3TU OTHOLICHHS BO3HUKAIOT B Mpefesiax JIEeUCTBUS KOHKPETHOTO
obmecTBa win rocyaapctBa. [1ockoyibKy NaHHYIO 3aJady BO3MOXHO BBIIOJIHUTH
TOJNIBKO TPH YCIOBUH B3aUMOACHCTBHS II€JIOM CHCTEMBI, TaK KakK OTAEIHHO
IpE/CTaBICHHAs YacTh TPaKJAHCKOTO IMpaBa HE B CHJIAX OCYIIECTBUTH JaHHYIO
¢ynkuto. PaccmaTpuBas BO3MOXKHOCTb CaMOCTOSTENBHOIO (PYHKIIMOHUPOBAHUS
TOH CHUCTEMBbI, HEOOXOAMMO OOpaTUTh BHHMAaHHWE Ha TO, YTO OHA SIBISAETCA
000CO0JIEHHOM CTPYKTYPHO-CUCTEMHOM TPYNNONW MpPH BBIACHEHUWU OTHOIICHUH C
PSIOM HHBIX [PABOBBIX MPOIECCOB M HEMOCPEACTBEHHBIX SBICHHI. >
3amaya HOpPM, MHCTHTYTOB, IMOJOTpaciieii CBOAWTCS K BBIMOJHEHUIO CBOHMX
npMbix (QyHKIMA B cdepe perynupoBaHus. JlaHHBIE SJIEMEHTHI CIOCOOHHBI,
KOHKPETHU3UPOBAHO BBITIOIHATH 3TH (QYHKIIUH TOJIBKO MPH PACCMOTPEHUHU OTACIHHOU
LEJIOCTHOW CHUCTEMBbl BBIOPAHHON OTpaciu IpaBa, a HUMEHHO, €€ CTPYKTYpPHOIO
COCTABA M CYIIECTBEHHBIX YaCTeil, COCTABIAIONIMX OCHOBY MPaX/IaHCKOTO TpaBa.””

[TpumepoM HaHHOW KaTETOPUHM MOXKET CIYXHUTh TOT (DaKT, YTO HOPMHI,
IPUMEHSIOIINECS B TPAXKIaHCKOM IpaBe, MPU OTCYTCTBUU MPSIMOTO B3aUMOJIECHCTBUS
C HOpMaMH MPEANPUHUMATEITHCKOTO TpaBa He (YHKIIMOHUPYIOT.

OTnenpbHBIM MPU3HAKOM MOXKET CIYKHTh BO3MOXKHOCTH BKIIFOUEHHUSI B COCTaB
CUCTEMbl TPaXJIAHCKOTO TpaBa HOBBIX DJIEMEHTOB, 3aKPEIUIIIOUIMXCA B €ro
ctpykrype. [lpu nanpHeimeM (QyHKIMOHHUPOBAHUU ITOW CUCTEMBI, BO3MOXHO, €€
paszzenieHue Ha MeHbIlne cocTaBistonme. ClieoBaTeNIbHO, U3 3TOT0 MOXKHO ClIeNaTh
BBIBOJI O TOM, YTO HE HCKIIIOYEHO B JEHCTBYIOIIEH CHUCTEME Ipa’kJaHCKOTO MpaBa

BO3HHMKHOBCHHC paHEC HC HpI/ICYTCTBy'IOH_ICI‘/’I, HHCTUTYTOB, HO,Z[OTp&CJ'ICﬁ U HHBIX

% Manpko E.A. DBOJIOLHS B3IUISIOB HA CHCTEMY IPaXIAHCKOro mpaBa // MexIyHapoIHas TOPrOBIsS M TOProBas
nonutuka. — 2014, — Ne 3. — C. 146.
% I'paxnanckoe npaso. Yacts 1 / mox pex. ¥0.K. Toucroro, A.IL. Cepreesa. — M.: TEUC, 2014. C. 32.
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CTPYKTYPHBIX eauHHI] (PyHKIMOHUpoBaHus. [Ipm »TOM cTeueHUH OOCTOSTEIHCTB
BO3MOYET OTKa3 OT YCTapPEBAIOIINX HOPM I'PaXKIAHCKOTO npaBa.95

NMeHHO 3THM TPOUCXOIAIINE MPOLECCE B CHUCTEME TPAXKIAHCKOIO Ipasa
0o0eCreuynBalOT €€ YCTOMYMBOE TIOJIOKEHHE B  OOIIECTBE, COOTBETCTBUE
JEHUCTBYIOLIUM peajiusi 3TOro OOIIECTBA U BO3MOXKHOCTBIO CBOEBPEMEHHO OTBEYATh
Ha BO3HUKAlOIIME BbI3OBHL. lIpomecc, mpu KOTOPOM MPOUCXOIUT TEKYLIEE
MEPECTPOCHUE HUMYIIECTBEHHBIX W JIMYHBIX HEUMYIIECTBEHHBIX OTHOLICHHM BCE
OoJbIlle BO3HHMKAET TMOTPEOHOCTh obOmiecTBa B (HOPMUPOBAHUM HHBIX HOPM
rpaxxaanckoro npasa. [Ipu ycnoBum, 4To NpoBECHHBIE U3MEHEHUSI COOTBETCTBOBAIIN
Obl peanusM BpemMeHU. Ha mnOpakTuke BO3HMKAET BOCTPEOOBAHHOCTH B
3aKOHOJIATEILHOM 3aKPEIJIEHUH HOPM TPa)KJaHCKOTO MpaBa U BO3MOKHBIX CIIOCO0aX
OCYILIECTBJICHUSI PETYJIMPOBaHUSI B cepe TPakJIaHCKOTO MpaBa B OTHOIICHUSX,
KOTOpBIE paHee YK€ M3y4alucCh. B CBS3M C 3TOM MOXKHO TOBOPUTH 00 MOCTOSHHOMU
V3MEHYUBOCTb.

JlaHHbIE W3MEHEHHSI IMMOMOTal0T TPAMOTHO pa3AeiinTh, OOOOUIUTH CHUCTEMY
IPaXXJAaHCKOTO MpPaBa OT CUCTEMBI I'PAXKIAHCKOr0 3aKOHOAATeNbCcTBA. [[oMUMO 3TOTO
MOSABJISICTCS.  BO3MOXHOCTh  JaTh 3HAYUTENIBHYIO  XAPAKTEPUCTUKY  CHUCTEMBI
IPaKJAHCKOTO 3aKOHOAATENIbCTBA, KaK OO0OOIIEHHE WMEIOIINXCS B COIIMYME
HOPMAaTUBHO-NIPABOBBIX aKTOB. (CBS3aHO 3TO C Pa3IUYHBIMU  OCHOBAHUSIMHU
BO3HUKHOBEHUSI TPAXKIAHCKOTO IpaBa. MOXKHO TOBOPUTH O TOM, YTO CHUCTEMA
IIUBUJIMCTUKH 00pa3yeTcsi B pe3yJabTaTe CTPYKTYPHBIX U3MEHEHHUM MPOUCXOASIINX B
caMOM o6meCTBe.96

Crnenyet oTMeTUTD, uTO B JIpeBHeM Pume pasjeneHue 3aKoHa U rpaBa ObLIO HE
npaBoMouHO. BO3HMKHOBEHHE TpaBa B opuandeckoil Hayke J[peBHero Puma 0610
CBSI3aHO C €ro 3aKpeIuieHWEM B pOJM MPaBOBOM HOPMBL. A PpacCMOTpPEHHUE
WCTOYHUKOB TpaBa, a HMMEHHO, 3aKOHOB OBLIO BO3MOXKHO KakK «O(HUIIHATBHO

3aKPCINICHHOT'O CTaTyCa MCTOJOB IPU3HAHWA W BO3HUKHOBCHHA XAPAKTCPUCTUKHU

% paccomnosa T. M. T'paxnanckoe mpaso. — M.: FOHUTH-IJAHA, 2015. C. 26.
% paccomnoa T. M. T'paxnanckoe mpaso. — M.: FOHUTH-IJAHA, 2015. C. 27.
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OOIIECTBEHHBIX IPAXKIAHCKO-TIPABOBBIX OTHOILIEHUI», TO €CTh pacCCMaTPUBAIIOCh, KaK
IPABOM 3aKOHHBIM B IIPHHATHH STHX PEIICHAI.”

[Ipu >TOM, HE CMOTps Ha KECTKOE OOBEAMHEHUE JTUX IOHITHE, Pa3BUTHE
MIPABOBOM MBICIIH TOJITOJIKHYJIO K 000COOIEHUIO APYT OT Apyra MOHSATHI «IpaBoy» H
«3aKOHY.

B pesynbrate Ha COBpEeMEHHOM 3Tare, Kak Mbl MOK€M OOpaTUTh BHUMAaHUE.
JlaHHas KaTeropusi MOHSATUM HAXOAUTCA 000CO0JIEHHO APYT OT pyra. Cucrema npasa
MPEACTABISIET €IUHYK IPaBOBOIO KAaTETOPHIO, KOTOpas ONPEAEISIET MOCTPOCHHE
TPAKJAHCKOIO TMpOLEecca M COJAEPXKHUT €AMHYI0 HOpMaTuBHYIO 0a3y. Ilpu sTom
MPOUCXOJIUT Pa3TPaHUUYEHUE U CYIIECTBEHHOE pa3felieHHe 0Opa30BaHU MPaBOBOIO
xapaktepa.”® B BiIy 9THX IpeoOpa3oBaHuii Kax/ias BEIOPAHHAS HOPMa IPakIaHCKO-
IIPaBOBOr0 XapakTepa IMOJIYy4YaeT COOTBETCTBYIOUIYIO €l XapaKTepHUCTHUKY, KOTOpas
KBaJIM(ULUPYETCS K KOHKPETHOM OTpaciiy Ipasa.

I[Ippy >TOM  HEMAMH  CHCTEMBl TPaXXJAHCKOIO  IpaBa  BBICTYHAOT
3aKOHOJATEIbHOE NPH3HAHME MPABOBBIX HOPM, a TaKXkKe HUX TpaHchopmalus B
3aKOHOJATEIbHbIE HOPMBI M MHCTUTYTHI 3aKOHOJATeNbCTBA. HO He KaXIblid 3aKOH
KaK O(HIHATbHBIN IOPUAMYECKHI HCTOUYHNUK MOXKET OBITh IPH3HAH [PABOBBIM.

Ha coBpeMeHHOM »Tamne BBIACISAIOT TaKWE COCTAaBHBIE YacTH, CTPYKTYpPHBIE
JIIEMEHTBI CHCTEMBl TPAXKIAHCKOIO IpaBa, Kak HOpMa TIPAXKJAHCKOIO IpaBa,
WHCTUTYT TPaXXJTAHCKOTO IMpaBa U MOAOTPACIb I'PaXIAaHCKOIO MpaBa, a TAKKe HHbIC
CTPYKTYpPHBIE [TOAPA3IEIECHUs JaHHOW OTpaciy IIpaBa.

B yactHOCTH, HOpMa TpPa)XXJAaHCKOTO IpaBa SIBJIAETCS MCXOAHOW U 0a30BOM
«4aCTUYKOM» BCEM CHUCTEMBI 3TOM OTpacid mpasa. Hopma rpaxkmaHckoro mnpasa
BBICTYIIA€T MpPaBUJIOM TIOBEJEHUS, BBHIPAOOTAHHBIM Ha OCHOBE BOJIM TpaxaaH
roCyapCTBOM, HUMEIOIIMM BJACTHBIM W OO0IIe00s3aTeNbHBIA XapakTep, U MpH
IIOMOIIM  KOTOPOTO  PEryJUPYKOTCS  ONPEACNIEHHBIE  I'PaKIAHCKO-IIPaBOBBIC

oTHouieHus. M3 dero CICayeCeT, 410 CaMa HOpMaA TIPaXKIAAHCKOI'O IIpaBa, ABJIASACH

% Noxnes JI.B. PuMckoe acTHOE IpaBo. — 4-¢ w3, uerp. u goi.— M.: THOPA-M, 2015. C. 96.

% Manbko E.A. DBoOLHs B3MII0B HA CHCTEMY IpakaaHckoro npasa / E.A. Manbko // MexIyHapoaHasi TOPTOBISL H
toprosas nosutuka. — 2014, — Ne 3. — C. 151.

% Bacumes B.B. K BONPOCY O COOTHOILIEHWHM CHUCTEMbl TPaXKIAHCKOTO TIpaBa M CHUCTEMbl T'PAKIAHCKOTO
3aKoHOIaTeabCTBa // BecTHrk TBepckoro rocymapcreeHnoro yausepcurera. Cepust: IIpaso. — 2015. — Ne 2. — C. 20.
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IPOCTEHIINM 3JIEMEHTOM TPa)IaHCKOTO MpaBa, 001aJaeT BCeMU MpU3HAKaMU MpaBa
B rerom.

HopMamMu rpaxgaHCKoro IpaBa  pEryJHUpYIOTCS  HaumOoJjiee  BayKHBIC
UMYIIECTBEHHbIC, a TaKXE CBs3aHHbIE C HUMHU HEHUMYILIECTBEHHBIC OTHOIICHUS
IOCPEACTBOM YCTAHOBJIEHHUS] T'PAaHUI] J03BOJIEHHOI'O, BO3MOXHOIO MOBEIECHUS BCEX
CYOBEKTOB T'pakJIaHCKOT'O IIpaBa, M BhICTyIasi Mepoi cBoOOABI yesnoBeka. Bmecrte ¢
TE€M HOPMBI 3TOI OTpaciH MpaBa MOTYT U MPEIINUCHIBATh CYObEKTaM OMPE/ICICHHBIH
BapHaHT MOBEACHUA, 00ecleurBasi TEM CaMbIM PEaIU3alUI0 3aKOHHBIX UHTEPECOB U
MaTepUalbHBIX MpaB Jpyrux Jul. Ilpy 3ToM couMaibHas LEHHOCTh HOPM
IPAKJAHCKOIO IpaBa 3aKIIOYAETC MMEHHO B TOM, YTO HMMHU CTaOMIM3UPYIOTCS
Ipa)/1aHCKO-TIPaBOBbIE€ OTHOUIEHMSI U 00ECIIeUnBAETCS MPEICKAa3yeMOCTh MTOBEACHUS
BCEX yYaCTHHKOB JAAHHBIX OTHOMICHHH.

HeoOxoaumMo oTMETHUTB, 4TO OOIIEe MpaBWJIO B HOPME TPa’kJaHCKOTO IMpaBa
dopMynupyercsi, Kak MpaBUiIO, MOCPEICTBOM OIPEAEICHUS KOHKPETHBIX IpaB U
00s13aHHOCTE CYOBEKTOB ONpPENENEHHBIX OTHOLIEHHWH. M B Xoae peryimpoBaHus
IPaXXJAHCKO-TIPABOBBIX OTHOILIEHUM JTOM HOPMOM BBINOJHAECTCA pPAX 3a4ad, B
YaCTHOCTH: BBIPAXKAETCS BOJIS 3aKOHOJIATEIBLHOTO IOCY/TapCTBEHHOTO OpraHa BIIACTH,
SIBJIIETCSL KPUTEPUEM OLIEHKU MOBEIEHUS JIIOJIEH; MPHU MOMOIIY HOPM T'Pa’KJaHCKOTO
npaBa pa3pelialoTcs pa3uyHble CHOPBI, Jejla, KOH(MKTBI MEXIY JIIOJIbMU;
yCTaHaBJIMBAETCA Mepa  OTBETCTBEHHOCTM 32 HMX  HecoOJtojeHue  Jubo
neucrnonsenne. %

I'oBopst 00 MHCTUTYTE TPaXIaHCKOrO MpaBa, OTMETHUM, YTO OH BBICTYNAaeT B
KauecTBe HEOOJBIIONW TPYIIbI MPAaBOBbIX HOPM, KOTOPBIMHU PETYIUPYIOTCS TOJIBKO
KOHKPETHbIE BUbl UMYIIECTBEHHBIX, a TAKXKE CBSI3aHHBIX C HUMH HEHMYIIIECTBEHHBIX
Ipa’KJaHCKO-TIPABOBBIX OTHOLIECHUH.

K xapakTepHbIM uepTaM HHCTUTYTOB I'PAKJAHCKOTO MTPaBa MOKHO OTHECTH:

- OJTHOPOTHOCTH COJIepKaHusi 000COOIEHHBIX BUJIOB PACCMATPUBAEMBIX OTHOIIICHUM;

190 TTgiperopos AWM. JlerepMUHALIS HOPM B IpakaaHckoM mpase // Poccniickast octurus. — 2016, — Ne 9. — C. 12.

101 paccomnosa T. M. T'pamanckoe npaso. — M.: FOHUTH-IAHA, 2015. C. 28.
192 Mansko E.A. DBOIIOLHS B3ITISIOB HA CHUCTEMY TpaXXAaHCKOTO mpaBa // MexIyHapoJHash TOPTOBIS M TOProBas
nonutuka. — 2014. — Ne 3. — C. 152.
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- OTHOCUTEJBHYIO CaMOCTOSITEIbHOCTD B PETYJMPOBAHUM BUIOBBIX UMYILIECTBEHHBIX,
a TAKXKE CBS3aHHBIX C HHMH HEUMYIICCTBEHHBIX OTHOIICHWM BHYTPHU OTPACIH
I'PaKJaHCKOIO IIPaBa;

- IOPUANYECKOE €IMHCTBO BXOJAIINX B JTAHHBIM MHCTUTYT HOPM, KOTOPOE OCHOBAHO
Ha UX COJIEP’KaHUU U IIPAaBOBOM O(OPMIICHUH;

- 000CO0JEHHOCTh MPABOBBIX MPEANUCAHUII HMHCTUTYTa B YacTSIX HOPMATHUBHBIX
npaBoBbIX akTOB (B Koncturymuu PO, B 'K PD, npounx 3akoHax);

- CIIOKMBUIMICS METOJX TPAXKIAHCKO-IIPAaBOBOTO  PETYJIHPOBAHUSA, KOTOPBIM
oTpaxaeTrcss crnenupuka Mpolecca BO3JAEHCTBUA Ha TIPaXKIaHCKO-TIPABOBBIC
OTHOILICHMUS.

B pamkax rpaxIaHCKOro IIpaBa HMHCTHUTYTOB MHOIO, M KaXIbli M3 HHX
oOnazaeT cBoeil aBTOHOMHMEN. B 4acTHOCTH, B Tpa)XKJaHCKOM IpaBe 3TO MHCTUTYTHI
CHEJIKM, 3aJI0Ta, TapeHus, MEHbI, KYIUIM-IPOJAXXH, CTPAXOBAaHUA, ApEH/bI, TOAPAa,
IIEPEBO3KU I'Py30B U Ip. IIpu 3TOM BCE MHCTUTYTHI HAXOAATCA B TECHOM CBA3U APYT C
IPYTOM ¥ BHYTpPH OTpaciy, u Bue ee.'”

B uactHOoCcTH, KIaccUPUUUPYIOT MHCTUTYThl TPaXIAHCKOrO TIpaBa Ha
OTpacieBble U MEXKOTpPACIIeBblE (CMEIIAHHbIE), TPOCTHIE U CIOXKHBIE (KOMILJIEKCHBIE),
a TaK)Ke peryisTUBHbIE. Tak, BHyTPHOTPACIEBOM MHCTUTYT COCTOMT JIMIIb U3 HOPM
IPAXKIAHCKOIO IIpaBa, TOIAA KakK MEKOTpPACIE€BOW HHCTUTYT COCTOMT M3 HOPM
IPa)KJAaHCKOTO MpaBa U UHBIX OoTpacieil (K mpuMepy, HHCTUTYT KYIUIM-TIPOJAKUA WIIH
WHCTUTYT COOCTBEHHOCTH).

[IpocToif WHCTUTYT, KaKk NpPaBWIO, HEOOIBIIOW, U HE COACPNKUT APYTHX
MOAPA3AEIEHUNA. A CHOXKHBIA MHCTUTYT, SIBJISSICH OTHOCUTEIIBHO KPYIHBIM, B CBOEM
COCTaB€ HMEET OINpECIICHHbIE CaMOCTOSITENIbHBIE O0pa30BaHUs, DJIEMEHTHl —
cyounctutyTthl. K mnpumepy, MHCTUTYT MOCTaBKM B €€0s BKJIIOYAET WHCTUTYT

HEYCTOWKH, mTpada, OTBETCTBEHHOCTH.

193 Ppaxcnanckoe mpaso: yueGHuk: B 4 1. T. 1. — 4-¢ u3n., mepepa6. u mom. / ot. pex. E. A. Cyxanos. — M.: Craryr,
2015. C. 44.
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Uro Kacaercss peryiasiTUBHBIX HWHCTUTYTOB, TO OHM HaIlpaBJIEHbl Ha
PETyJIMPOBAHUE COOTBETCTBYIOIINX T'PAKIAHCKO-TIPABOBBIX otHomenui.

CrnemyeT OTMETHTh, YTO BMECTE€ C OOMIMMHM TIPU3HAKAMH T'PakIaHCKO-
MIPABOBBIX OTHOIIEHUW, KOTOPHIMU XapaKTEPU3YETCA MPEAMET IPAXKIAHCKOrO Mpasa,
TYT BBIJCTSIOTCS KJIIOUEBBIC XapaKTEPUCTHUKH, KOTOPBIE COJIEpIKAT OCOOCHHOCTH
JEUCTBYIOIIETO 3aKOHOJaTeNIbcTBA B cdepe TpakaaHcKkoro mpama. [lpu sTom
MPUHUMAETCS BO BHUMaHUE HAINYUE CICIIM(PUICCKUX YEePT B BOMPOCE OMPEACICHUS
npeaMeTa rpakJIaHCKOro MpaBa YUEHBIMHU BBIJICTSIOTCS TaKue BUABI OOIIECTBEHHBIX
OTHOILICHHM, KaK: MpaBO BO3HUKHOBEHMS COOCTBEHHOCTH U PABHBIX IO 3HAYECHUIO
JIEVUCTBUIN YKOHOMHYECKOTO XapakTtepa. [IoMruMo 3TOro, TMYHBIX HEUMYILECTBEHHBIX
OTHOIIICHUI, KOTOPBIC HAINPAaBJICHbl Ha JOCTHXKEHHE PE3YJbTATOB BBIIIOJHECHHOU
JESITEIbHOCTH TBOPYECKOTO XApPAKTEpPA, HAIWYMUS CEMEMHBIX M HACJIEACTBEHHBIX
MIPU3HAKOB.

B cBs3u C BO3HHUKIIUMH 10 3TOM MNPUYHMHE OOCTOSTEIHLCTBAMHU IIPUHSTO
OMPENENATh TPAXIAHCKOE MPaBO (M 3aKOHOMATENBCTBO), KaK CTPYKTYPYy, KOTOpas
COCTOUT M3 LIECTU MOJIOTPACIEN, BXOAAIIUX B OTPACIb TPaXJaHCKOTO npaBa. K Hum
OTHOCHTCSI: 0053aTEILCTBEHHOE MPABO; JIMYHbIC HEUMMYIIIECTBEHHBIE TTPaBa; MPaBo Ha
pe3yibTaThl BBIMOJHEHHOM TBOPYECKOM HAEATEIBHOCTH; HACJEICTBEHHOE MPaBO U
MEXKYHAPOIHOE YACTHOE npaBo.105

OtMmeTnM, 4TO KaxkJasi U3 MOJOTPACICH TAKXKE MMEET CBOM MPEIMET, a TAKXKE
METOJ] MPABOBOIO peryjaupoBaHus. Tak, B MNOpeaMeT MOAOTpacid IIpaBa
COOCTBEHHOCTHU M JIPYTUX BEIIHBIX MIPaB BKIIIOYAIOT OTHOIIECHUSI, KOTOPBIE CBSI3aHbI C
MIPOIIECCOM MPHUCBOCHUS MaTepUANIbHBIX Oar. [Tpu 3ToM nprcBoeHNE MaTepUATbHBIX
Onar mpeamnojaraeT UMYIIECTBEHHYIO CaMOCTOSITEIBHOCTh, a TaK)Ke HE3aBHCHMOCTD

cyOBbekTa npucBOoeHMs. BeneacTBrue yero npu peryjJmpoBaHUU 3TUX OTHOILIEHUN Ha

OCHOBC paBCHCTBAa CTOPOH IIPHUMCHAIOT HOI[OTpElCJ'IGBOfI MCTOA IPCAOCTABICHHUA

104 paccomnosa T. M. T'paxmanckoe mpaso. — M.: FOHUTH-IAHA, 2015. C. 30.
195 Ppasanckoe mpaso. Yacts 1 / mox pex. F0.K. Toxcroro, A.II. Cepreesa. — M.: TEUC, 2014. C. 49.
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yIPaBOMOYEHHOMY CyOBeKTy HauOosee MOJIHOM MMYIIECTBEHHON
CAMOCTOSTEIPHOCTH.

[Ipy »o5TOM OOMIHOCTL BXONAIIMX B TMPEAMET KaKOH-TO MOJ0Tpaciu
TPaXKIAHCKOTO MpaBa 0OIMIECTBEHHBIX OTHOIIIEHUH TTO3BOJISIET BBIICIUT U 00IINE JIsI
JAHHOM TMOJOTpaciy HOPMBI MpaBa, oOpa3yrollMe MMEHHO ee oOuryr uactb. B
HAcTosIlllee BpeMs Takas oOIlas 4YacTh 3aKOHOJATeNbHO O(GOpMIIEHAa JHIIb B
00513aTeTbCTBEHHOM TMpaBe. OTO OTHOCUTCS K OCOOEHHOW 4YacTH Tpa)KAaHCKOTO
npaBa. Bmecte ¢ TemM B cucTteMe TrpakJIaHCKOTO IpaBa BbIAEISACTCS U 00IIas
npoOsematuka (To ecth OO0I1as 4acTh).

B OO6mieit yactu conepxkaTcs MOJ0KEHUS, UMEIOIINE 3HAUYCHUE JJIA BCEX WJIU
OONBIIMHCTBA UHCTUTYTOB OCOOEHHOM YacTH Tpa)KJaHCKOro mpasa. B wacTHocTH, B
OOnryr0 yacTb BXOASIT HHCTUTYTHI U HOPMBI, KOTOpBIE OMNPEACNSIOT MPEAMET
IPaXKJaHCKOTO MpaBa, a TAaKKe CHOCOOBI 3alUTHI TPAXKIAHCKUX TpaB. Takke B HEe
BKJIFOYEHBl HOPMBI, TOCBSIICHHbIE CYOBEKTaM TpPaXIaHCKUX TMpaB, TO €CTb
y4aCTHUKaM IpakIaHCKUX MPAaBOOTHOIIECHU; TJIABHOMY OCHOBaHUIO BOBHUKHOBEHUS
Y TIPEKPAILCHHS TPaKJaHCKUX IPABOOTHOILICHUI — CHIEJIKaM.

Kpome Toro, x OOmieil yactTu OTHOCUTCS HWHCTUTYT, HCIOJIb3YEMbBIM s
COBEPUICHUS U pEAIM3aLNK CAEJOK: MPEJCTABUTENBCTBO U TAKOE €r0 OCHOBAHUE, KAK
TOBEpeHHOCTh. [ToMuMo 3TOTO0, 00IIIee 3HAYEHNE UMEIOT MPABUIIA O CPOKAX BOOOIIIE U
O CpoKax JyIsl MPUHYIUTEILHOIO OCYIIECTBICHUS! CYOBEKTUBHOIO TIpaBa uepe3 Cy/,
apOUTpakHBIN Cy/1 TUOO0 TPETEHCKUIA CYy1 — O CPOKAX UCKOBOI IaBHOCTH.

YuuThiBasi W3y4€HHOCTh JAHHOTO BONPOCAa MOXXHO TOBOPUTH O TOM, YTO
CUCTeMa  TPaXXJAHCKOTO  TpaBa  MPEICTABISET  COOOM  CTPYKTYypy  CO
c(hOpMHUPOBABIIUMCS YKIAJ0M MOCTpOEHUs. B cocTaB KOTOpO# BKITIOUAIOTCS TPYIINa
IPAKJIAHCKO-TIPABOBBIX HOPM, CBSI3aHHBIX 110 KOHKPETHBIM OCOOCHHOCTSIM B

noaoTpacivu, MHCTUTYTHI U APYTUC IPCACTABIICHHBIC ITIOAPA3ICIICHHA.

106 paccomnosa T. M. T'paxmanckoe mpaso. — M.: FOHUTU-IAHA, 2015. C. 31.
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3.2. UCTOYHMKH IPa’KIAHCKOr0 NMpaBa: CyIHOCTh U MPOo0JeMaTHKAa Pa3BUTHS

OTMeTuM, 4YTO TEPMHH «HCTOYHHUK MpaBa» B Hay4yHbI OOOpOT OBbLI BBEACH
JPEBHEPUMCKUM MbiciauTeneM Tutom JluBuem, HaszpiBaBIIUM 3akoHbl XII Tabmui
UCTOYHHKOM BCEro MmyOIMYHOTO M yacTHOro mpasa. C atoro Bpemenu (V B. 0 H.3.)
npobiieMaTuka eIWHOOOpPa3HOr0 TMOHMMAHUSl CYIIHOCTH HUCTOYHHKA IpaBa Kak
6a30BOI KATErOPUH IOPHCIIPYACHIIMM CTaNa BEChMa aKTyanbHOM. O

B oTeuecTBEHHOM IOPUCHPYACHIMM W HEHNOCPEACTBEHHO IIMBUJIUCTUKE
TPaJMLIMOHHO TOJI «UCTOYHMKAMHU IpaBay MOAPA3yMEBAIOTCS BHEIIHHE (POPMBI
YCTAHOBIICHHS (BBIPOKEHNS) MPABOBEIX HOPM. ™ TIpH 9TOM HEKOTOPHIMH aBTOPAMH
MOIYEPKUBAETCS, UTO CIIEYET pa3inyaTh TaKUE MOHATHS, KaK «MCTOYHHUK IpaBay H
«popma mpaBa», TOCKOJIbKY OHHM SBIIIOTCS TECHO CBA3aHHBIMH, HO HE
TO>K/I€CTBEHHBIMH.

Crneunanuctel, B YacCTHOCTH, OTMEYAlOT, 4YTO €CIU OOBEIUHUTH JIAHHBIE
NOHATHUS, TOJYYUTCA, YTO HCTOYHHUKOM IIpaBa BBICTYNAECT HCKIFOYUTEIBHO BOJI
3aKOHOJATENsI, HO 3TO HE Tak. Ml B 3TOM cily4ae MCKa)KaeTcsi COIMabHAsl CYIIHOCTb
npaBa M €ro MUCTUHHas npupoaa. PopMoil mpaBa MMOKA3bIBAETCH, KaK HMEHHO
COJIEp’KaHUE IIpaBa BBIPAXKACTCSI BOBHE, TO €CTh BHEIIHEE BBIPAKEHHE JIIOOBIX
IIPaBOBBIX HOPM, TOT/Ia KaK MCTOYHHMK MpaBa BBICTYMAET UCTOKaMU (OPMHPOBAHUS
npaBa, CUCTEMOW (DaKTOPOB, KOTOPBIMU NPEIONPEACNAIOTCS €ro CoJep)KaHue, a
TaoKe (pOpMbI BhIpakeHHs.

To ects B ropuaudeckoM (popMaTbHOM) 3HAYCHHH TIOJ UCTOYHUKAMU IIpaBa
10JIpa3yMeBaroTCsl BHEIIHUE (POPMBI BhIpaXKeHUs IPaBOBBIX HOpM. [Ipu atom dopma
npaBa SBJISETCS CHOCOOOM BBIpaXEHMsI MPABOBOM HOPMBI BOBHE, O(UIMATIBHBIM
ObITHEM MTPABOBOI HOPMBI, CIOCOOOM OGULIUATIEHON (UKCALINH.

PaccmaTtpuBas HCTOUHMKM TPa)XJaHCKOIO IpaBa Pl CHEUUAIUCTOB CXOJIUTCS

BO MHEHUHU O TOM, 3apOXIAEHUE M Hayajao (PyHKIIMOHUPOBAHUS KOHKPETHBIM HOPM

97 Noxnes JI.B. PuMckoe acTHOE mpaBo. — 4-¢ w3, uenp. u gom.— M.: THOPA-M, 2015. C. 17.

198 Psakcon P.A. AkryanbHble mpobIeMbl HCTOUHHKOB mpaa // Bectruk Bocrouno-CuGupekoro muctutyta MBI
Poccun. — 2014. — Ne 3. — C. 13.

19 Macsruna FO.B. BsamMogeiictBue (opMbl TpaBa W HCTOYHHKA NpaBa // AKTyalbHbIC TEOPETHYECKHE M
MPaKTHYECKHE BOIIPOCH! pa3BuTus opucnpyaeHuuu. — 2017, — C. 47.
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TPaXKJaHCKOIO MPaBa BO3HUKAET HA OCHOBE XapPaKTEPHBIX SIBJICHHUM KU3HU COLMYyMA.
JlaHHble siBIEHUS OOpa3ylOT MEPBOCTENEHHYIO MPUYMHY, IO KOTOPOM MPOUCXOIUT
caMO TOSIBJICHHE HCTOYHUKOB TpaKJaHCKOro mpasa. CiemnoBaTenbHO, HACMATPUBAs
HMCTOYHUKHU TPAKIAHCKOTO IpaBa, HaM HEOOXOJMMO TOBOPUTH O TOM, YTO B HUX
OCHOBE JIE)KAT MaTEPUAIbHBIE OCHOBBI JKU3HEIAECATEIBHOCTH COLIMYMA. DTH OCHOBBI
(GbOpMHPYIOT OCHOBHYIO CTPATETHIO BOJICU3BSBICHUS HApoJa HAa OOBbEIMHEHHE ITHX
JIOAEH B TPYMIIbI, KJIACChl, KacTbl, MOMHUMO 3TOTO CaMO BO3HUKHOBEHHE HOPM
IPaXKIaHCKOTO HpaBa.110

OcHOBBIBasICh Ha JaHHBIX, KOTOPHIE BBICKA3aJIM OOJIIIMHCTBO CIEMAIUCTOB,
3aHUMAIOIINXCS U3YYEHUEM TPaXXAAHCKOTO MpaBa, Mbl MOKET OTHECTH K 3HAUMMBIM
VMCTOYHHMKAM TPAXKIAHCKOIO IIpaBa, BO3HUKAIOIIME HOPMATHUBHO-IIPABOBBIE AKThI U
UMEIOIINECS CyAeOHbIE TPELIEICHTHI.

B Poccuiickoit denepanuu MCTOUHUKAMU TIpaBa SIBIISIOTCS: CBOOOIBI U MpaBa
YeJOBeKa U TpaXKJaHWHA, I[PUHLUIIBI KU HOPMBI MEXJIYHApOJHOrO IIpaBa,
HOPMATUBHO-TIPABOBBIE aKThl M HOPMATHUBHO-NPABOBBIC JOTOBOPHI, CYJICOHBIN
MpEIeIeHT U MPaBoBOM 0Obruai. HemocpeacTBEHHO e B POCCUICKOM TPaskKIaHCKOM
MpaBe OCHOBHBIMU UCTOYHMKAMM ITPaBa BBICTYNAIOT HOPMATUBHBIEC MTPABOBHIE AKTHI U
npaBoBoit 0Obruait. !

HopmaTuBHBIN MpaBoBOM akT — HamboJee paclpOCTPAHEHHBIH M OCHOBHOM
HUCTOYHUK TIpaBa, B KOTOPOM COJIEpPKaTCs HOPMBI IIpaBa, YCTAHOBJICHHBIC JIMOO
MpU3HAaHHBIE TOocyaapcTBOM. HopmaTuBHO-TpaBOBOW akKT sBISETCS OQUIIMATBLHBIM
MUCbMEHHBIM ~ JOKYMEHTOM, CO3JaBa€MbIM B pe3yJIbTaT€ HOPMOTBOPUYECKOU
JESITETbHOCTH  COOTBETCTBYIOIIMX  OPraHOB TOCYJApPCTBEHHOM  BIIACTH  WJIH
BCEHAPOJ/HBIM BOJICU3BSABICHUEM (TO €CTh pedepeHIyMOM), B KOTOPOM COJEPIKATCS
ONpEACICHHbIE HOPMBI TMpaBa. B KayecTBe OCHOBHOTO MCTOYHHMKA MpaBa

o o o 112
HOPMATHUBHO-IIPABOBOMN KT OTHOCHUTCA K POMAaHO-TCPMAHCKOM ITPaBOBOU CUCTCMC.

10 paccomnosa T. M. T'pamanckoe mpaso. — M.: FOHUTH-IAHA, 2015. C. 22.

1 Mapnamues P. T. T'paxnanckoe mpaso. — CII6.: ITurep, 2017. C. 39.

12 poraes SLII. Mctounnku nmpaBa. CoBpeMeHHbBIE NCTOYHUKHN TipaBa B Poccuiickoit @eneparuu // TlepMckuii epuo:
cbopuuk Marepuaios IV MexayHnapoatoro (eCTuBajIsi KypcaHTOB, CTyAEHTOB U ciyrateneit. — 2017, — C. 63.
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Cnenyer OTMETHTb, 4YTO XapaKTepU3YeTCsd HOPMATHBHO-IIPABOBOM  aKT
CIEAYIOIMMHU TpU3HakamMu. HopMaTWBHO-IpaBOBOM aKT MMEET TI'OCYIapCTBEHHO-
BJIACTHBIM XapakTep, IIOCKOJIBKY MCXOAUT OT rocynapcrBa. (Co3maerca OH B
pe3yapTareé  HOPMOTBOPYECKOW  JAECATEIBHOCTH  COOTBETCTBYIOIIMX  OpPraHOB
rocyaapcrea. IIpm 3TOM rocyaapcTBOM B JIMIE €r0 KOMIIETEHTHBIX OpIaHOB
o0ecrnieunBaeTcs peaau3anusl TeX MPaBOBBIX MPEANHUCAHUN, KOTOPBIE COAEpKATCA B
HOPMAaTUBHO-TIPABOBBIX akTax. Kpome TOoro, rocyzapCcTBOM OCYIIECTBIISIETCS
IPUHYAUTEIBHOE BO3ICHCTBUE Ha JIIOOBIX CYyOBEKTOB NMPaBOOTHOIIEHUH, KOTOPHIE
HAapyIlIalT YCTAaHOBJICHHBIE ITPABOBBIE NPEINACAHUS.

Taxke OTMETHM, YTO HOPMAaTHUBHO-IIPABOBOM AKT — 3TO OJAHOCTOPOHHUMN aKT
BBIPQXEHUSI TOCYAApCTBEHHOW BosU. VIMEHHO 3TMM OH OTIMYaeTcs OT CyJIeOHBIX
MPEIE/ICHTOB ¥ HOPMATHBHBIX IOTOBOPOB. > [IPHHHMAETCS HOPMATHBHO-IPABOBOIL
aKT C COOJIIOJIEHUEM OIpEIeTICHHON IPOLEAYPHI.

PaccMmaTpuBast 3TOT BOIIpoc HEOOXOUMO YUUTHIBATh HAIMYUE B ICHCTBYIOLINX
HOPMATHBHO-TIPABOBbIX ~ AKTaX YETKO C(OPMYJIUPOBAHHOM MPaBOBOM  CHUJIBI.
CrnenranbHO JUIsI HOPMATUMBHO-IIPABOBBIX AaKTOB B CHUCTEME JIEHCTBYIOLIErO
3aKOHOAATENBCTBA OTBEIEHO MECTO B €r0 CTPYKTYPHOM COAEpKaHUU. s TOro, 4ro
UMETh TOJHOMOYMS /il pa3bopa HOPMATHUBHO-TIPABOBBIX aKTOB HEOOXOIUMO
0003HauuTh UMeEIONIyIocs Kiaccupukanuio. [lo 3Toi kimaccuukanuu OHHU
COOTHOCSITCS MO JBYM KitoueBbIM rpynmnaMm. CopaepskaHue MepBOW TPYyMIbI
COCTABJISIFOT 3aKOHBI, IIPU XapaKTEPUCTUKE COAEPKAHMSI BTOPOM T'PYIIIBI BBIAEISIOT
MO/I3aKOHHbIE HOPMATUBHO-TIPaBOBbIE aKThl. (OCOOEHHOCTHIO 3aKOHA SBIISETCS
HAJICJIEHWE €ro BbICIICH IOPUAMYECKOW cuibl rocyaapcrBa. [loa3akoHHbIE
HOPMATHBHO-IIPABOBBIE AKThI TAKOW CHJIbI HE UMEIOT.

B comepxaHue 3aKOHOB BKJIIOYEHBI 0a30Bbl€ MOJIOKEHHS, KOTOpbIE
(GOopMHUPYIOT OCHOBHBIE NPHUHLMIIBI, 3aTpardBaiolle BakKHEWIIUEe cdepbl KU3HU

roCy1apCTBa, TO 3a CUET YEr0o OHO CYIIECTBYeT. ['7TaBHOM 3amadeil IMOJA3aKOHHBIX

3 Ppaxnanckoe mpaso. Yacts 1 / mox pex. F0.K. Toncroro, A.I1. Cepreesa. — M.: TEUC, 2014. C. 42.
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HOPMATUBHBIX AaKTOB SIBIIETCS HEJOMYIICHUE PACXOXKICHUS TPAKTOBAHUA C
3aKOHOM. ™

B cBoem coxepkaHMM ~ HOPMATHBHBIE MPABOBBIE  AKThl  BBIAEIISIOT
IIPOCTPAHCTBEHHBIA NPEAEN ACHUCTBUSA, PACIPOCTPAHSAIONIUMNCI HA BCEU TEPPUTOPUU
rocyJapcTBa, XapaKTEPHU3YIOLIEH OINpeNeieHUe MO JEWCTBUS FOPUCAUKIINU
rocyaapctsa. [IIoMuMo 3TOro SIpKO BBIPaKEHHBIM CUUTAETCS KOMIIOHEHT BPEMEHHOTO
JICVCTBHS, @ UMEHHO XapaKTEPHbIM BPEMEHUM BCTYIUICHUS B 3aKOHHYIO CHITY HAPSIAY
c ux npuHsarueM. llocienqnuMm mnpenenoM, Haumbojee 3HAYMM, SIBJISETCS HaIM4uMe
CyObEKTUBHBIX  MpeNesioB  JelcTBua.  Ero  kiIo4eBOH  0COOEHHOCTHIO,
XapakTepu3yromen 3TOT Mpenael, SBIsSeTCs 00JIacTh BO3JACHCTBUS HOPMATHUBHBIX
TpeboBanuii. OHa pacnpoCTpaHAETCs Ha IMEpPEeYeHb TEeX CYOBEKTOB TpakKIaHCKUX
IIPABOOTHOIIEHUM, K KOMY HEIOCPEIACTBEHHO MMeeT oTHomeHue. [lomumo aroro, B
CBOM COCTaB HOPMAaTUBHBIE IIPABOBBIE AKThl BKIIFOYAKOT OCHOBBI ITOBEACHYECKUX
XapaKTEPUCTUK, HAKJIAAbIBAIOIINECS HAa CYyOBEKTOB IPaXk/IaHCKUX MPABOOTHOIIICHU B
KAuecTBE JEWCTBUS, XapaKTep KOTOporo ooOs3aTeneH K HcnoiaHeHuto. Ilo stum
MpUYMHAM HEOOXOJUMO TMPOBOJUTH PA3ACIUTEIBHYIO YEpPTy MPU pacCMAaTPUBAHUU
HOPMATUBHBIX MPABOBBIX AKTOB C UHBIMU AKTAMHU FHOPUIUYECKON CHUIIbI, KOTOPBIE HE
MPEICTABISIOT HCTOYHHK IIpaBa.

Koncturymust Poccuiickoii denepariu mpencTapiseTr co00i HOPMATUBHBIN
IIPaBOBOM aKT, KOTOpbIM oOnamaer BbIclIed ropuauyeckod cuioil. [lo cBoemy
IPEIHA3HAYECHUIO OH COCTaBJSIET «3aKOH 3aKOHOBY», SBILIIOIIUNCA IO CBOEMY
MOCTPOCHUIO OCHOBOM J>KU3HU TOCYJapCcTBa, €ro 3aKoHOJaTesibHOW Oazoil. B
COBPEMEHHOM O0OIlIECTBE HEBO3MOXKHO NPEICTaBUTh JKU3HU TrocynapTcBa 0e3
Kouctutyruu. JlanHbiil JOKyMeHT obecrnieunBaeT 0ObEIMHEHHUE 10/ CBOMM HAdajIoM
BCEH MPaBOBOUM CTPYKTYPHI TOCYJAapCTBA U MEPEUCHb MPABBIX MPABUJ, CBA3AHHBIX C
CHUCTEMaMM APYTUX CTPaH.

Hapsny ¢ Konctutyuueu, npu paccMaTpuBaHUU LUUBUIMCTUKH, JOKYMEHTOM,

HMCIOIIMM BBICIIYIO IOPHANYCCKYIO CHIIY, ITOCJIC I'NIaBHOI'O HOPMATHBHO-IIPABOBOI'O

14 Jlapuna T.B. TpamuimoHHBIE TOIXOABI K WCCIEAOBAHUIO TOHATHS (HOpM (MCTOYHUKOB) TPaKIAHCKOTO IpaBa
Poccun // Bectauk MockoBckoro yausepcureta MBI Poccun. — 2014, — Ne 5. — C. 108.
15 Ppasanckoe npaso: B 4 1. T. 1. — 4-¢ w3, mepepa®. u goiL. / ots. pex. E. A. Cyxanos. — M.: Craryr, 2015. C. 86.
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aKTa cTpaHbl npusHaercs ['paxaanckuii kogekc Poccuiickoit @epeparuu (ganee - 'K
P®). Jlns onpeneneHust €ro CTPYKTYPHOTO COCTaBa HEOOXOIUMO OOPATHTHCS K CT. 3
nanHoro nokymenTa (I'K PO).

OnHako JaHHBIA JOKYMEHT SIBJSIETCS HE €IMHCTBEHHBIM HOPMATHUBHO-
MPaBOBBIM AKTOM PEryJIUPYIOIIMM cdepy TpaxkaaHckoro mpaBa B Poccuiickoi
®enepanuu. K HuM OyayT oTHeceHbl (ejiepaibHble 3aKOHBI B chepa IpaxaaHCKOTo
mpaBa, WHBIC 3aKOHBI B cdepe TpaxmaaHcKoro mnpama. [loMuMo 3Toro, kK HHUM
oTHOcATCs ykasbl llpe3upenra P®, nocranoienus IlpaButenscrBa P®, akThl
OpTraHOB WCIIOJHUTEIBHONW BIJIACTH, KOTOPBIE B CBOEM COCTaBE IPEICTABIISIIOT
BCEBO3MOXHbBIC HOPMA I'PAKIAHCKOTO npaBa.116

OcHoBHOM 3amaueil Yka3oB Ilpesupenta Poccuiickoit denepanuu sSBIsSETCS
Henonymenue npotuBopeunit ¢ 'K P® u uHbIM 3akoHamMu B cdepe rpaxaaHCKOro
npaBa. OcHoBHOM mocTtaHoBieHHil IIpaButenscTBa P sBusieTcst coaencTBUE
BBILIECTOSIIMM HOPMAaTUBHO-IIPABOBBIM aKTaM. [Ipy BO3HMKHOBEHHM CIOPHBIX
CUTYyallMi, KOTJa TEeKC OJHOI0O HOPMATUBHO-IIPABOBOTO AKTa JPYTOMY HOPUIAYECKOE
pELICHUE IIPUMEHSETCS, OCHOBBIBAsACh Ha JIOKYMEHTE, MMEIOIIEM BBICIIYIO
IOPUIMYECKYIO CHJTy B CUCTEME TPAXKIAHCKOTO IIPaBa.

Taxxe orMeTM, uT0 MUHHCTEPCTBAMH U IPYyrUMU (deIepaIbHBIMU OpTaHAMH
VCHOJIHUTENbHOW BilactTi P® MoOryr wu3maBarbCsi akThl, COJEPIKALIME HOPMBI
IrpaXJaHCKOTO TpaBa, B ClyyasgxX M Npeaenax, NpeayCMOTPEHHBIX [ 'pakmaHCKuM
KOZEKCOM H MHBIMH 3aKOHAMH U PABOBBIMH aKTaMm. "’

KiroueBoii 0COOEHHOCTHIO BHOBBL MPUHUMAEMBIX TPAXKIAHCKUX HOPMATHUBHBIX
MPaBOBBIX aKTOB sIBIseTCS (AKT, MPU KOTOPOM OTCYTCTBYET BO3MOYKHOCTh
oOpaTHOTO IIPUMEHECHUS. CrnenoBarenbHO, €IUHCTBEHHOU BO3MOKHOU
XapaKTEPUCTUKOW HX TPUMEHEHUE SBJISETCS TPU BO3HUKHOBEHHUM CUTYyallUi,
0o0pa30BaBIIUXCS TIOCJE BCTYIUIGHHS B CHIy JoKyMeHTa. OpHako, BO3MOXKEH
BAPUAHT, IIPU KOTOPOM BCTYIIMBIIME B CHJIy HOPMATHBHO-IIPABOBBIE AKThl UMEIOT

IOPUJIMYECKYIO CHUJTy BO BPEMEHHU U PACIPOCTPAHSIOTCS HA CUTYallUM, CIIOKUBILIHECS

18 Cr. 3 Ipaxnanckoro koxekca Poccuiickoit ®enepamuu (dacts mepsasi) ot 30.11.1994 Ne 51-®3 (meiicTB. pex. oT
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, ct. 3301
Y Ppaxnanckoe npaso. Yacts 1 / mox pex. F0.K. Toncroro, A.I. Cepreesa. — M.: TEUC, 2014. C. 47.
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10 Havyana (YHKIMOHUPOBAHUS HOPMATHBHO-TIPABOBOTO akTa. JlaHHas cuTyamus
XapakTepHa [ TE€X HOPMATUBHBIX MPABOBBIX AaKTOB B COJAEPKAHUU KOTOPBIX
yKa3aHa 9Ta BO3MOXKHOCTB.

B cnywae, eciin oTHOWIEHUsI OOpa30BajUCh /10 NPUHATHS K 3aKOHHOW cuje
IPAKIAHCKO-TIPABOBBIX AaKTOB, OH MCIOJIB3YETCS NPU PACCMOTPEHUH TIpaB H
00s13aHHOCTEH, KOTOphIe 00pa3oBaMCh Mmocie ero aeictBus. [Ipu BO3ZHMKHOBEHUU
CUTyallud, KOTJa OTHONIIEHUS CTOPOH IO JOTOBOPY BO3HUKIU JO BBEJCHUS B
JNEWCTBUE HOPMATUBHO-TIPABOBOIO aKTa, MPEANOJArarllero WHOM MOPSIOK,
peryivupoBaHue OyJeT MPOUCXOIUTh B COOTBETCTBUHM €O CT. 422 'K PD.

PaccmarpuBas mpuMeHEeHHE TPa)KJaHCKUX MPABOBBIX AKTOB B MPOCTPAHCTBE,
CTPYKTypa €ro moCTpoeHus: OyJET COACPKATHCSA B UCKIIOYUTEIBHOCTh OCOOCHHOCTH.
B coorBercTBUM ¢ Hel akThl OyayT (DYHKIHMOHUPOBATH B Mpejeiax TEPPUTOPUH,
KOTOpas SIBJISIETCA TOJIBEIOMCTBEHHON TOMY OpraHy, KOTOPBIM cuel He0OXOJAUMbIM
OPUHATH JTOT JOKyMeHT. ClenoBarenbHO, JEHCTBHE JAHHOTO akTta Oyjer
pactipoctpaneHo Ha Bced Tepputopun P®. K cnucky uckmtoueHuit OyayT OTHECEHbI
CJIyyau, KOTr/la B TEKCTE 3aKOHA COAEPKATCS MPENeIbl IEUCTBUSL €ro IOPUINYECKOM
CHUJIbI WJIM PACCMOTPEJT BapUaHT 00 OTpaHUYCHHOM JCHCTBUM 3TH 3aKOHOB. [Ipu s3TOM
MEKIYHAPOJHBIM MPAaBOM 3aKPEMJIEHbl CHUTYallMW, KOTJa HOPMATHBHO-TIPAaBOBHIC
AKTbI OHON CTPAHBI HMEIO IOPUINIECKYIO CUITy B IIPEAenax Apyroro rocygaperaa. '

PaccmatpuBas Bompoc TMOJMHOMPABHOCTH JCHCTBUSI aKTOB IO KPYry JIMII,
HE0OX0IMMO 0003HAYHTh, YTO chepa PacHpOCTPAHEHHS ITHUX aKTOB 0003HAYaETCA
npeaeoM JIMIl, pAaCIOJOXEHUSX B TEPPUTOPHAIBHBIX TMpeaeiaax JeUCTBUS
IPAXKIAHCKOTO MPABOBOr0 AKTa. 3aKOHOAATENb HAJEIIEH HCKIIOYMUTEIbHBIM IPAaBOM
Ha BBIJICIICHHUS] KOHKPETHOTO KpyTa JIMI], Ha KOTOPOro OyaeT MpUMEeHEeHa Ta WM WHas
HOpMa TIpaBO, OJIHAKO, YaIlle BCEro, JaHHAs KaTeropusi IMPUMEHSETCS B BHUJE
UCKJIIOYEHHA. BO3MOXHBI CUTyallud, KOT/Jla KOHKPETHBIM TpaxIaHUH WIH

ONPEAEICHHBIN KPYT JIMIL MOMAAAET MO JCUCTBUE HOPMBI IPAXKAAHCKOTO IIPaBa UHOM

18 Cr. 4 I'paxnanckoro koxekca Poccuiickoit dexeparun (dacts mepsasi) ot 30.11.1994 Ne 51-®3 (neiicTs. pex. ot
03.08.2018) // Cobpanue 3axonomatenscTBa PD, 05.12.1994, Ne 32, cr. 3301
119 paccomnora T. M. T'paxmarckoe npaso. — M.: KOHUTU-IIAHA, 2015. C. 28.
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120
CTpaHBbI. COOTBCTCTBYIOH_IEUI XapaKTCPUCTUKA OTHOMICHUA HC PCTYJINPYCTCH,

NOMHMO 3TOTO, JaXe OTCYTCTBYeT JEWUCTBYIOIIMI MpaBOBOW oOObUall mpu
BO3HMKHOBEHUHU CHUTyaluil mogoOHoro poxaa. Hapsgy ¢ 3Tum, B yCIOBHMM, KOrjaa
OTCYTCTBYET MPOTHUBOPEUYUE CYIIECTBY BOMNpoca, OyIeT HCHOJIb30BaHA HOpMa
3aKOHOJATEIbCTBA, KOTOPAs B IOJDKHON MEpE PETyJIMPYET OTHOLIEHUS aHAJIOTUYHOTO
craryca. B 310l cuTyaliuu MOKHO TOBOPUTH O IEMOHCTPAIUU TaKOTO FOPUINYECKOTO
dakrTa, Kak aHajorWs 3aKoHa. B cuTyanmsx, Korja HEBO3MOXHO HCIOJB30BaTh
aHAJIOTUIO 3aKOHa, MpaBa M OOA3aHHOCTUM INpaBa M O0O0S3aHHOCTU CYOBEKTOB
TPAKJAHCKUX MPABOOTHOUIEHUH OYIyT CTPOUTHCSA, OCHOBBIBASICH HA IPUHLHUIIAX
IPa’KIAHCKOTO paBa (3aKOHHOCTH, PA3yMHOCTH, CIIPaBeTHBOCTH 1 ap.)'>

Jlanee OTMETHM, YTO MPAaBOBOM OOBIYAll SBISETCS CAHKUMOHUPOBAHHBIM
rOCyJlapCTBOM  MCTOPHYECKM  CJIOKHMBIIMMCS  TNPABWIOM  moBeAeHusa.  Ero
CAaHKI[MOHUPOBAHUE OCYLIECTBIATBCA MOXKET IOCPEICTBOM €ro  BOCHPUATHUSA
CyJneOHOM, aIMUHUCTPATUBHON WM apOuTpakHoil npaktukoil. Kak mpaBuio, 3t1o
IIPOMCXOIUT B cCyAax. B TakoM ciydae MNpu pENIEHUHM KOHKPETHOM NPAaBOBOM
CUTyallud, CyAbH [UIsl BBIPAOOTKM pEUICHUS MOMUMO OOblYasi YYMTHIBAIOT U
KOHKPETHBIE 06CTOATENLCTBA 1€]Ta, MOTHBBI H Ipoune (GakTopsL. >

[Ipouecc mpoTekaHusi CaHKUMOHUPOBAHUS OyAET CTOUTHCS, OCHOBBIBAsCH Ha
npsMOM  oOpaileHud K oObl4aro TpaxaaHckoro mnpasa. I[lpu stom He Oyxer
paccMaTpuBaTbCS TEKCT, KOTOPBIM COAEPKUTCS B 3akoHe. [Ipn BO3HMKHOBEHUH
CUTYallMM, KOTJa TEKCT, IPSIMO COJEPKUTCS B UCTOUYHHUKE I'PAKJAHCKOIO Mpasa, TO
OH TIPEACTABJISAECT HOPMATUBHO-TIPABOBOM AKT, 3aKPEIVIEHHBIN B Pa3JIMUHBIX CTAThIX
TpeOboBaHUs OObIYasl.

Ha cerogusmuuii 1eHb 3TOT HMCTOYHUK IMpaBa Bce OOJbIIE BBITECHICTCS
HOPMATUBHBIMHU TPABOBBIMU aKTaMH (OCOOEHHO B POMaHO-TEPMAHCKON NpPaBOBOM

ceMbe). OHAKO B CHILy TOTO, YTO FOCY/IapCTBEHHO-HOPMAaTUBHOE PETYJIHPOBAHUE HE

MOXET OXBAaTHUTh BCC O6H_ICCTBCHHBIG OTHOLICHHA, MMOAJICKAIIUC HOI[O6HOMy

20 3ppamsuma H.JI., Arnkeea T.M.u OcHOBBI rpaxaanckoro npasa. — M.: KOHUTH-JIAHA, 2015. C. 67.

121 Cr. 6 I'paxnanckoro koxekca Poccniickoii ®enepammu (dacts mepsasi) ot 30.11.1994 Ne 51-®3 (meiicTB. pex. oT
03.08.2018) // Cobpanue 3akonomatensctBa PD, 05.12.1994, Ne 32, ct. 3301

122 Benosa A.I1. TIpaBoBoii 0GbIuail 1 €ro 3aKPeIIcHHE B POCCHIACKOM 3aKOHOIATEIBCTBE // DIEKTPOHHOE TPHIIOKCHHE
k Poccuiickomy ropuandeckomy xypraiy. — 2014, — Ne 4, — C. 64.
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peryJlMpoBaHNI0, OObIYal COXpaHSET CBOE 3HAUEHHUE B OTICNBHBIX OTPACIAX
YaCTHOTO W B MEHBUIEH cTerneHu NyOoauyHoro mpasa. B poccuiickoil mpaBOBOM
CUCTEME OH TakXe 3aHMMAaeT HE CTOJb 3HAYUTEIBHOE MECTO, IIOCKOJIBKY
IOPUIMYECKUI OOBbIYail IEUCTBYET JIMIIb B TEX CIydasX, KOrJa BO3MOXKHOCThH €ro
IIPUMEHEHUS OTOBOPEHA EHCTBYIOINM 3aKOHOIATEIBCTBOM.

WHTepecHbIM 1 PAacCMOTPEHHUs — MPEACTaBIseTCs  0043aTENIbHOCTD
MOBEICHYECKOT0 XapakTepa. Ero HCKIIOYUTENBHON OCOOEGHHOCTBIO —SIBISETCA
3aKPEIUICHUE ITOJIOKEHUS NMPUHATUSA CXOXKUX MPABOBBIX PEIICHUN BBITCKAIOIIMX W3
NOX0XHUX crnopoB. (CBOHCTBO  «00SI3aTENBHOCTHY  NPHOOpETaeTcss B CHILY
UCTOPUYECKOM PEIKCKYpCa, OCHOBOM YEPTOM KOTOPOTO SBIIETCS CXOXKECTh
MPOLIECCOB [PH CPABHEHHH JUTS ITOKOICHHIT. >

OnHako, B OTIMYMHM OT psa CIEUHUATUCTOB, IPABOBOE MOHITHE OObIYAs
pasHuTcs C TepMuHOM, 3akpemieHHbIM B ['K P®: «OObaeM mnpusHaeTcs
CIIOKMBILIEECS M LIMPOKO  MpUMEHseMoe B Kakoh-nmbo  oOjactu
IPEANPUHUMATENIBCKON JEATEIBHOCTA TPABUWIO IOBENCHUS, HE IMPELYCMOTPEHHOE
3aKOHO/IAaTEJIbCTBOM, HE3aBHCHUMO OT TOTO, 3a()MKCHUPOBAHO JIU OHO B KaKOM-JIHOO
nokymentey.'?

OTIMYUTENbHON OCOOEHHOCTHIO pa30HMpaeMoro HCTOYHHMKA IpaBa SIBISETCA
HaJIMYUE OTCBHUIKM Ha YCTAHOBJEHHbIM 00bIYail mpaBa. OnHAaKo Npu JAeTaibHOM
pPacCMOTPEHUU YCTAHOBJIEHO, YTO OObIYAall HE 3aKperyieH B pa30upaeMoMm
HOPMATUBHO-TIPABOBOM aKTe. YCTAHOBJIEHO, YTO 3TO CChUIKA Ja OObIYail MpaBa Tak
e HaxoauT cojaepkanue B cT. 309 'K PD: «O06s3aTenbCTBa UCTIONHATHCS JOJDKHBI
HaJUIeKalUuM 00pa3oM B COOTBETCTBHUHM C YCIOBHUSIMHU 0053aTeNbCTBA, TPEOOBAHUSMU
3aKOHA U MHBIX MPABOBBIX aKTOB, & MPU OTCYTCTBUU TAKUX YCJIOBUU U TpeOOBAHUN —

B COOTBECTCTBUHU C 0OBIYasIMU N NHBIMH OOBIYHO NpCaAbABISICMBIMU

125
TPEeOOBAHUSIMID.

128 Patun A. M. T'paxaaHcKoe IpaBo. — 2-¢ W3, epepal. u gorr. — M.: Jamkos u K, 2015. C. 48.

124 Cr. 5 I'paxnanckoro koxekca Poccniickoit ®enepammu (dacts mepsasi) ot 30.11.1994 Ne 51-®3 (meiicTB. pex. oT
03.08.2018) // Cobpanue 3axonomatenscTBa PO, 05.12.1994, Ne 32, cr. 3301

125 Tam ke, cT. 309.
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3HaueHne oObIyas MpaBa 3aKJII0YaeTCsl B MCMOJHEHUH MpaBoBOM poiu. B ero
OOS3aHHOCTH  BXOJAWUT  3alOJIHEHWE  HUMEIOUIMXCA  MPOOENoB  TPa)kIaHCKOM
3aKOHOJATEIbCTBE JO TOTO IEpHUojaa, IOKa OH He OyAeT 3aMEHEH HOpMOM
rpaXaaHckoro mpasa. [Ipy 3TOM Hajauuue AOKYMEHTAIbHO 3a(UKCHPOBAHHOTO
IIPABOBOI0 OObIYasi HEJTOCTATOYHO, HEOOXOAMMO JIMILb CChIIKA Ha Hero. Eiie onHoi
CTOPOH B KOTOpPOM OyAeT NpUMEHATbCA IPABOBOM AacleKT oOblyas sBISETCA
BO3HHKHOBEHUU E€JUHOBPEMEHHOIO OTCYTCTBUSI KOHKPETHOI'O COIJIALUEHUS MEXKIY
cyObekTaMu IpaBoOTHOUIEHUH. OJHAKO, J0Ka3aTh TO, CYLIECTBYET TOT WJIM HHOMN
npaBoOBOM  0ObIYaii  HEOOXOAMMO  IOCPEACTBOM  MPOXOXKIAEHUS  MPOLEAYpPbI
noka3zbiBaHMsl. OCyIIECTBISIETCS 3Ta MpoLEaypa MNOCPEICTBOM JOKAa3bIBaHUS Y
KOHKPETHBIX YIIOJHOMOYEHHBIX JIMI, a UMEHHO, 3KcrepToB. IIpum 3TOM 3TH JMna
JIOTDKHBI OBITh KOMIIETEHTHBI B chepe TPAKTOBAHHS STOr0 00bIast. -

B 3akmoduenune xotenoch Obl OTMETHTh, YTO OCTaJIbHbIE HCTOYHHUKHM IpaBa
LIMPOKOI0 PacIpOCTPAHEHUsI B POCCUMCKOM I'PaKIaHCKOM IIPaBe HE MOJY4YUIIH, HO,
0 MHEHHMIO CHEIUAJINCTOB, C KOTOPHIM HENb3sl HE COIJIACUTHCA, pPa3BUTHUE
IpeLeaeHTHOro MpaBa B Poccun, B TOM 4ncIiie B rpakJaHCKO-IIPaBOBOM cepe, Oyaer
CIOCOOCTBOBATh, MOMHMO IPOYEro, YCHIEHHIO OXpaHbl CBOOOJ M MpaB Tpa)kiaH,
U3MEHUT K JIy4IlleMy COOTHOILIEHHE MEXy OOBbEKTUBHBIM U CYObEKTHUBHBIM IPABOM,
npuaacT OOJIBIINN JUHAMU3M POCCUNCKON TPaBOBOMA cucreme.'”’

Henp3st He OTMETUTh W 3HAYMMOCTH OOIIMX TPUHLMIIOB IpaBa, TO OHU
SBJIAFOTCS MCXOAHBIMA HadyaJlaMM IIPaBOBOM CHUCTEMBI, JIEXKAIIMMH B OCHOBE IIPaBa,
BBIPKAIOIIMMH €0 CYUTHOCTb U OMPEACIIAIONMNME ero GyHKIMOHUPOBAHUE.

JlemokpaTu3Ma SIBJISIETCS KIIFOUEBBIM MPUHLMIIOM MpaBa. [loMumo 3TOoro K
o0IUM MpUHIIUIIAM OyJeT OTHECEHBI €IMHCTBO MPaB U OOS3aHHOCTEH, COlMaIbHas
CIPABEAJIUBOCTh, 3aKOHHOCTb, TYMAHU3M W WHBIE. DTU MPHUHIMIBI XapaKTEPU3YIOT

KOHCTUTYLIMOHHBIE ITPaBa U MpaBa Pa3IMYHbIX OTPACIIEN ITpaBa, KOTOPBIE MTPOU3BOISAT

perynsTopHble (YHKIIUUA MOCPEACTBOM BO3ACHCTBUSA Ha CPEepbl KU3HEACATCITLHOCTH

126 paccomnosa T. M. T'paxmanckoe mpaso. — M.: KOHUTH-IAHA, 2015. C. 29.
127 Miprymsin A.FO. CyneGHbIi NPELENCHT B CHCTEME MCTOYHHKOB TPaXJAHCKOro mpaBa Poccuu // CoBpeMeHHOE
npaBo. — 2015. — Ne 2. — C. 86.
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obmecTBa. OnpeaensonmM KII0YeBYI0 0COOCHHOCTh JaHHBIX MPUHITUIIOB SIBIISCTCS
HAJINYKNE YHUBEPCATBHOTO x:clp:cucTepa.128

Tak, Kk mnpumepy, MNPUHIUNAMHA TPAXKJAHCKOTO TIIpaBa, SBISAIOLIMMHUCS
VMCXOJHBIMM HayajJaMH U HUACAMH, XapaKTEPU3YIOIIMMH CYIIHOCTb U COAECPKAHUE
IPaKJaHCKO-TIPABOBOTO PETYIMPOBAHUS OOIIECTBEHHBIX OTHOIICHHM, ONpeAesIeTCs
X JanbHeillnee pa3BuTHEe B oOmiecTBe. B wyacTHOCTH, 3THUMH NPUHIUIIAMU
peryiaupyroTcss OOLIECTBEHHBIE OTHOLIEHWS B TOM Clly4yae, €CIM OHHU HE
YPETYJIUPOBAaHbl KOHKPETHOM HOPMOWM TIpaKJaHCKOro TpaBa. To ecTb OHHM
NPUMEHSIIOTCSI TIPU  HAJIWYUU MPOOETOB B TPaKIAHCKOM 3aKOHOJATEIbCTBE U
HEOOXOJMMOCTH B MPUMEHECHUM AaHAJOTWM TpaBa. JlaHHBIE NPUHLMIBI HAIUIH
otpaxkenue B cT. 1 I'paxxmanckoro koaekca Poccum.

K HuUM OTHOCATCS MNpPUHUMI PABEHCTBA YYACTHUKOB PETYyIUPYEMBIX
IPaKJAHCKUX OTHOIICHWM (MX BO3MOXKHOCTEH, MpaB M OOSI3aHHOCTEH), MPUHIIMIT
HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, TPHUHIIMAII CBOOOJBI JIOTOBOpA, IPUHIIUII
HEJIOMYCTUMOCTH TMPOM3BOJBHOTO BMEIIATEILCTBA B YaCTHBIE J€7la, NPaBO Ha
CyleOHYyI0 3alluTy, TMPUHIUN JOOPOCOBECTHOCTH, WPHHIIMI CBOOOJBI BCEX
YYaCTHUKOB TPAXKJAHCKOTO 000pOTa, IPUHITUII paz,yMHocm.129

['oBopst e 00 OOIIenpU3HAHHBIX MPUHIIUMIIAX U HOPMAaX MEXKIYHAPOHOTO
IpaBa, OTMETUM, YTO OHHM HMEIT IPUOPUTET MEpel 3aKOHAaMU U JAPYyTUMU
MCTOYHUKAMHU BHYTPHUTOCYJIApCTBEHHOro mpaBa. B wactHocTH, Koncturyuuen PO
IIPOBO3IJIAIIAETCA IPUOPUTET MEXIYHAPOAHOrO IIpaBa IMepel HAUMOHAIbHBIM
3aKOHOAATENBCTBOM, B TOM YHUCIIE I‘pa)KIIaHCKI/IM.130

Takum o00pa3oM, 3HAYMMOCTh UCTOYHUKOB TIpaBa, B TOM YHUCJIE IPaxaaHCKOTO,

06YCHOBHCH3, npexKAC BCCro, TCM, 4TO MMCHHO HMCTOYHHMKOM IIpaBa OTKPBIBAIOTCA

AJIs1 TIPpaBOIIPUMCHUTCIISA IIPAaBOBLIC HOPMBI, O6y0HOBHI/IBaeTC$I HCO6XO)II/IMOCTB nx

128 pynpix C.A. Iomsitne dopMbl (MCTOYHHKA) NpaBa M ero Buabl / WHTerpamus HayKd W NMPAKTHKH B KOHTEKCTE
peau3alyy IPaBOBOW MOMUTHKH FOCYIAPCTBA: UCTOPHICCKHIE U COBPEMEHHBIC MIPOOJIEMBI MIPaBa U MPaBOIPUMCHEHUS:
Matepuaisl [V Bcepoccuiickoil HaydHO-pakT. KoHP. moxa ooml. pen. E.B. Kopomok. — Kpacunonap, 2016. — C. 157.

129 Cr. 1 I'paxnanckoro komekca Poccuiickoit ®enepammu (dactb mepsasi) ot 30.11.1994 Ne 51-®3 (meiicTs. pex. ot
03.08.2018) // Cobpanue 3akonomatensctBa PD, 05.12.1994, Ne 32, ct. 3301

10 g 4 cr. 15 Koncrurymun Poccuiickoii ®eneparuy (IPHHSTA BCEHAPOAHBIM ronocoBanmeMm 12.12.1993) ¢
BHECEHHBIMH B Hee momnpaBkamu 3akoHamMu PD Ne 6-OK3, ot 30.12.2008, Ne 7-®K3 ot 30.12.2008, Ne 2-®K3 ot
05.02.2014, Ne 11-®K3 ot 21.07.2014 // Cobpanue 3akoHomatenbetBa PO, 14.04.2014, Ne 15, ct. 1691.
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OPUMEHEHHUsI TMPH PETYJIUPOBAHUM MM OOIIECTBEHHBIX OTHOUICHWH. VIMeHHO wu3

HNCTOYHHKA IIpaBa IIPABOIIPUMCHUTCIIEM BBIBOAUTCA COACPKAHUC HpaBOBOﬁ HOPMBI.

67



3AK/IIOYEHUE

B pabore ObuIM paccMOTpPEHBI BOIMPOCHI, Kacarolluecs HayKd TPa)JTaHCKOTO
npaBa. Belen3nokeHHOE O3BOJIUIIO CENATh CIECAYIOIINE BbIBO/IBI.

Hayka rpaxnanckoro npasa (WM HUBUIMCTHKA) SIBJISETCS CUCTEMOW 3HAHUM O
3aKOHOMEPHOCTAX Pa3BUTUSA TPAXKIAHCKO-IPABOBBIX OTHOLICHWM M TPa)XAaHCKOTO
3aKOHOJATENbCTBA. B KayecTBe IpeameTa  IpaKJaHCKO-IPABOBOW  HAYKH
paccMaTpUBAIOTCS TPAXKAAHCKOE 3aKOHOJATENBbCTBO, MCTOPUS €ro pasBUTUSA U
IIPAKTUKAa TNPHUMEHEHUs, a TaKXKE OMNbIT TPaXTaHCKO-IIPABOBOIO pPa3BUTHUS B
3apyOexHbIX IpaBonopsakax. IIpu npoBeaeHUN UCCIEIOBAHUS YCTAHOBJIEH COCTaB
IpeaMeTa HayKd TPaKIaHCKOro mnpaBa. OmHOW W3 CTOPOH JAHHOIO ITOHSATHS
ABJIsIeTCS (DaKTUUYECKasi COCTABIISIONIAs, KOTOpask OTAEISAET MO/ CBOIO chepy BIMSHUSA
MMYLIECTBEHHBIC OTHOILICHMS, IMPOUCXOMAIINE IOJA OPUCAUKIUMEH TI'Pa)XKIaHCKOIo
npaBa. [IoMHMO 3TOTO K HEW OTHOCATCS JIMYHBIE HEMMYIIECTBEHHBIE TPAXKIAHCKUE
IIPAaBOBbIE OTHOLIEHUA. BTOpPOW CTOPOHOM SBJIACTCSA FOPUAMYECKAs COCTABIAIOLIAL,
OXBAaThIBAWOIIAs c(epy MAESITENbHOCTH CHUCTEMbl HAyKH TPakIaHCKOTO TIpaBa,
MCTOYHUKM  BO3HMKHOBEHHSI TIPaXJZAaHCKOrO0  IMpaBa. BaXHBIM  3JIE€MEHTOM
IOPUUYECKON  CTOPOHBI ~ SIBIISIETCS  BBIPAOOTAHHOW  IOPUAMYECKOW  TEXHUKH,
IIPAKTUYECKOIO OMNbITA IO HCIOJb30BAHUIO TPaXTAHCKUX NPABOBBIX HOPM.
Onpenensss METONOJOTHI0 LUBUIMCTUKH, YJIAJOCh YCTAaHOBUTb, YTO OCHOBHOW
COCTAaBIIONICH JAHHOIO IIOHATHs  SBJIETCA HAJIMYME TPYIIl  IPUHLMUIIOB
IPKIAHCKOM NpPaBOBOM Hayku. Hamumuue TeopeTM4eCcKHX OCHOB, psifa METOIOB
VICCIICIOBAHUsI TTO3BOJISIIOT TOBOPUTH O METOJOJIOTMH TPAXKIAHCKOIO IpaBa, Kak o
crnoco0ax, KOTOpbIE€ MCIHOJB3YIOTCS TMPU PAaCCMOTPEHUU Pa3IMYHOrO  poja
NPOUCXOMSIIUX  SBJICHUHM M  MPOLECCOB B  TIPakJaHCKO-NPaBOBOM  cdepe.
COOTBETCTBEHHO, METO/bl HAYKH TI'PAKJAHCKOIO MpaBa SIBIISFOTCS COBOKYITHOCTBIO
Croco0OB, MPUEMOB, MPABUI U MPUHIUMIOB, MPU MOMOIIM KOTOPBIX 3TOM HAyKOH
MO3HAETCs CBOEH MpeaMeT, U MPHUOOpETaloTCs HOBBIE 3HaHUA. B Hayke rpaaaHcKoro
npaBa MPUMEHSIIOTCA KaK BCEOOIIME METObl (SIBISIOIIMECS MHUPOBO33PEHUYECKUMHU

moAxoaaMu, BbIpaXXKarOIUMHA HauoOoee YHUBCPCAJIbHBIC IIPHUHIIMIIbLI MBIHIJ'ICHI/I}I) 141
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OOIIEHay4YHbIE METOJbI HCCJENOBAaHUS, TaK M chenuanbHble MeTonbl. [Ipm sToMm
METOHOJIOTUSI HAayKH TPAKIAHCKOIO IIpaBa, KAK M €€ IMpPEeaMET, He SBISAETCS
CTaTUYHOM, C TEUCHHUEM BPEMEHU OHA U3MEHSETCS W Pa3BUBAETCS, YTO CBS3aHO C
pa3BUTHEM CaMoOro OOIIeCTBa, €ro IMOTPEeOHOCTE U HWHTEPEcOB, a TaKkKe
HETMOCPEIACTBEHHO CAMOU HAyKH IPaKIAHCKOTO MpaBa.

['paxkanckre NpPaBOOTHOLICHHUS SIBIIFOTCS OCHOBAHHBIMM Ha TPa)XIaHCKO-
IIPABOBBIX HOPMax HOPUANYECKHMMH OTHOLICHMSMH, CKJIAABIBAIOIIMMCS IO IOBOIY
HEMaTepHaIbHBIX M MaTepUANIbHBIX OJar, y4aCTHUKH KOTOPBIX, 00Jiajasi mpaBOBOIA
ABTOHOMHEW, BBICTYNAIOT B  KA4eCTBE IOPUAWYECKHM PABHBIX  HOCHUTENIEH
COOTBETCTBYIOIIUX NPaB U 00S3aHHOCTEH.

OO11ecTBEHHBIE OTHOLLICHUS B I'PaKIaHCKO-IIPaBOBOU cdepe
KJIACCU(PHUIMPYIOTCA B 3aBUCMMOCTH OT HAIPaBICHHOCTU JAHHBIX OTHOLIEHUH I1O
CIIEIYIOIMM TpyNIaM: HMMYIIECTBEHHbIE OTHOILUEHUS, IPEACTaBIAIOLUE COOOM
OTHOILICHHS], KOTOPbIE BOZHUKAIOT 10 MOBOAY MMYIIECTBA, & HMEHHO MaTE€pUAIIbHBIX
OJlar, MMEIOIIMX 3KOHOMHYECKYIO (opMy TOBapa; JIMYHBIE HEUMYIIECTBEHHBIE
OTHOILIEHUS, CBSI3aHHBIE C UMYIIECTBEHHBIMU OTHOIIECHUSIMH, JINOO, B Psilie CIIydaes,
HE CBsI3aHHbIE ¢ HUMHU. [Ipr 3TOM MMyIIECTBEHHBIE OTHOLIEHHUS, MOAPA3IEIIAIOTCS, B
CBOIO OYepenb, Ha OTHOIUCHHUs, CBA3aHHBIE C MPHUHANICKHOCTHIO HMYLIECTBA
KOHKPETHBIM JIUIIAM WJIM C YIOPaBICHUEM JTHM HMYIIECTBOM JIMOO C TMEPEXOJ0M
UMYIIECTBA (MMYILIECTBEHHBIX MPAB) OT OJJHUX JIUI] K JIPYTHUM.

Bcem uMylIieCTBEHHBIM OTHOLIEHUSIM, COCTABJISIOIIUM MPEAMET IPAKAAHCKO-
NPaBOBOTO  PEryJupOBaHMs,  MPUCYIIM  HEKOTOpble  O0IIMEe  IPU3HAKHU:
XapaKTEPU3YIOTCS UMYIIECTBEHHOM O00O0COOJIEHHOCThIO MX YYaCTHHUKOB, YTO
MO3BOJISIET YYACTHUKAM OTHOUIEHUH CaMOCTOATENIBHO PACIIOPSKATHCS MUMYILECTBOM,
HO IIPU 3TOM HECTH CAMOCTOSTENIbHYI) MMYIIECTBEHHYIO OTBETCTBEHHOCTH 34 CBOM
JNEUCTBUS;  HOCSAT  OSKBUBAJICHTHO-BO3ME3JHBI  xapakTep (32  HEKOTOPBIM
HCKJIIOYEHUEM ); YYACTHUKH OTHOIIEHUM, KaK OTMEYAJIOCh BBIIIE, HE3ABUCUMBI JPYT
OT JIpyTa U paBHONPABHBI.

[IpeanocbuikaMy K€ BO3HUKHOBEHHMS IPAaBOOTHOLIEHUH, B TOM YHCIE

IPaKJAHCKUX, BBICTYNAIOT MPEANOCHIIKA MaTepualibHOro Xapakrepa. K Hum Oynyt
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OTHECEHBl OTHOIICHHWS OOpa3oBaHHBIE B comuyMe. Psan 3Tux  (aKTHUIeCKUX
OTHOILIEHUN JJIsI JOJKHOTO TMPUMEHEHUsT HCTpeOyeT IMPaBOBOTO 3aKPEIJICHUS.
[ToMmuMo (akTUYECKUX OTHOIICHUH OCHOBHBIE MPEANOCHUIKAMUA BO3HUKHOBEHUS
MPAaBOBBIX  OTHOUIEHWWA  BBICTYNAIOT  MPABOBBIC, HMEIOUIUME  IOPUIAYECKOE
3akperieHne. Jii4 3TMX OTHOLIEHWH XapakTepHO NPUCYTCTBUE KOHKPETHBIX
MIPAaBOBBIX yCJIOBUH. Psn MaHHBIX YCIOBUH  SBJISETCS  OCHOBOINOJOXHUKOM
BO3HUKHOBEHHUS CTPYKTYphl PacCMAaTPUBAEMbIX TPABOBBIX OTHOIIEHUH. B cBolO
ouepellb, OHU TPEACTABISIIOT B CBOEM COJEpPKAHUM HAIMYWE HOPM IIpaBa,
MPaBOCYOBEKTHOCTH YYACTHUKOB MPABOBBIX OTHOIICHUH, MPUCYTCTBUE KOHKPETHOTO
(dakTa IOPUIUYECKOrO XapakTepa (FOpUInYecKoro (axra).

Kak mnoka3zan mnpoBeleHHBIM aHaNIW3, B OTIOEIbHBIX OTpacisix I[paBa, B
COOTBETCTBYIOIIEM 3aKOHOAATEIbCTBE, OTIEIBHBIX CTaTEW, MOCBSIIEHHBIX OOIIUM
MOJIOKEHUSIM O IOPUAMYECKUX (PaKTax HET, YTO HE SIBISETCSA MPABUIBHBIM B CHITY
BOKHOCTH M3y4YEHHUS IOPUIUMYECKUX (PAKTOB IJIsi KakK JJIi POCCHUIHCKOro TpaBa B
1[EJIOM, TaK U TPa)XJaHCKOTO MpaBa B YaCTHOCTH, M YTO TpeOyeT, Ha HaIlll B3I,
BHECEHUSI COOTBETCTBYIOIIUX JOMOJHEHUH, B 4aCTHOCTH, B ['K PD.

OO0BbeKkTaMu TPAXKIAHCKUX MPABOOTHOIICHUN BBICTYMHAIOT: MaTepHaIbHbIE
OOBEKTHI MPABOOTHOIICHUM, K KOTOPHIM 3aKOHOJATENIb OTHOCHUT: Pa3JIMYHbIC BEIIIH,
JIEHBIW U IICHHBIE Oymaru, mpoyee UMYIIEeCTBO U BCE UMYIIIECTBEHHBIE TIPaBa; YCIYTH
U palboThl; MHTEUICKTyalbHas COOCTBEHHOCTh; oOXpaHsemass uHdoOpMalus,
HEeMaTepHuabHbIC JIMUHbIE OJara (HEMMYIIECTBEHHBIC) — KU3Hb U 3]I0POBbE, YECTh U
JIOCTOMHCTBO, O€301MaCHOCTh, HEMPUKOCHOBEHHOCTh JIMYHOCTH U mp. [lpu sTom K
Mpu3HaKaM OOBEKTOB TPAXKIAHCKUX MPABOOTHOIICHUN OTHOCHUTCS PEabHOCTh
JAHHBIX ~ OOBEKTOB;,  MX  KOJUYECTBEHHO-KAYECTBEHHAs  OMPENEICHHOCTD;
JOMYCTUMOCTh MX YYacTHs B TPaKIAHCKOM 000pOTe, a TaKXke 3HAYUMOCTb, WJIU
IIEHHOCTH (JIMYHAS WJTH K€ OOIIIeCTBEHHAs ).

I[To cBoeMy HENOCPEACTBEHHOMY IIOCTPOCHUIO, CTPYKTypa CHUCTEMBI
IPaXKIAHCKOTO MpaBa 00pa3yeT OObEIUHEHUE IPABOBBIX HOPM, OTHOCSIIUXCS K
IOPUCIUKIIUA TPAXKJAHCKOTO MpaBa. ITU TPaXIAAHCKO-NPABOBbIE HOPMbI CBSA3aHBI

pAIOM  CBOMCTBEHHBIM TOJBKO WM KpUTEpHUsM. OTH oOume TpeOOoBaHMS
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CBOMCTBEHHBI, KaK JUIS BCEW CUCTEMBI B LIEJIOM, TaK U JUIA MOJOTPACIIEN, NHCTUTYTOB
U OTACTBHBIX SJIEMEHTOB CTPYKTYpPHBIX oOpa3zoBanuii. HecmoTps Ha TO, UTO
paccMatpuBas 000COOJIGHHBIE TOHATUS «CUCTEMBI T'PAXKIAHCKOTO IpaBa» M
«CUCTEMBI  TPAXKIAHCKOTO  3aKOHOAATENBCTBAa», MBI TOBOPUM O  CTaryce
CaMOCTOSITENIbHBIX €IMHUI], BXOJAIIUX B CTPYKTYpYy LUBHINCTUKH, IMPU HTOM
OTMEuYaeTcs UuX B3auMOCBA3b. OHa TMpOSBISETCS B INPUMEHEHHH OOIIeh
COBOKYITHOCTH TPaBOBBIX HOPM M  OTHAEJBHBIX KAaTErOpPUM IPaXIAHCKOIO
3aKOHOJIaTeIbCTBA. JlaHHBIE OOCTOSITENbCTBA HAACISIIOT 3aKPEIICHHbIE HOPMBI IpaBa
0011e00s3aTENbHBIM XapaKTEPOM.

B poccuiickoM TIpakIaHCKOM MNpaBe OCHOBHBIMM HCTOYHUMKAMHU IpaBa
BBICTYNIAIOT HOpPMAaTHBHBIE IPABOBBIE aKThl M NPaBOBOM 00b4ail. OcTasbHbIE
VMCTOYHUKH IIPaBa MIHMPOKOTO PACIPOCTPAHEHUS B POCCUMCKOM TPAXKIAHCKOM IIPaBE
HE IIOJYy4YWJIM, HO Pa3BUTHE IIPELENECHTHOro mnpasa B Poccuu, B TOM uwucie B
Ipa)1aHCKO-TIPaBOBOIl cdepe, OyAeT crnocoOCTBOBaTb, Ha HAIl B3IV, OXPaHBbI
CBOOOJ M MpaB IpaKJaH, U3MEHUT K JIYUIIEMY COOTHOIIEHUE MEXIY OOBEKTUBHBIM U
CyOBEKTUBHBIM TMPABOM, MPUAACT OONBIIUA JUHAMU3M POCCHICKON MPaBOBOU
CUCTEME.

B 3akiroueHne OTMETMM, 4YTO TJIABHOW LEIbK0 W BAXKHEUIINM CTUMYJIOM
JNAJbHEUIIIEr0 pPa3BUTUA HAyKH TPAKIAHCKOTO IIpaBa SABJSIETCA CTaHOBJICHUE
TEOPETUYECKUX 3HAaHUM O0Opa3oBaHMs M JaJbHEWIIEed pa3pabOTKU CUCTEMBI
rpakaaHckoro mpasa. I[Ipy 3TOM cuCTEMa TIpa)KOAHCKOTO 3aKOHOJIATENbCTBA
MPOXOJUT aHANOTUYHBIN MyTh. HeoOxomumo pa3BuTHE, KOTOpOe Obl MOKa3bIBAJIO
BBICOKMH YpOBEHb OJOOpPEHHS CO CTOPOHBI coluyMa. [lockoybKy TIaBHBIM TIO-
IIPEKHEMY  OCTA€TCA  IPOLECC  BO3MOKHOCTH  BBINOJHEHUE  YYACTHUKAMMU
IpaKJaHCKUX MPABOBBIX OTHOIICHWH CBOMX IMpaB M OOSA3aHHOCTEHW M, KOHEYHO K€,
CBOMX NPsIMBIX HUHTEPECOB. PaccmarpuBas cucremy mpasa Poccuiickonn denepanuu,
MBI TOBOPMM O BBICOKOM YpOBHE €€ Hay4yHOW pa3palboTKe, MpH 3TOM BBIAETSSA
rpaXJaHCKOE TpaBO Kak HauOojee 3HAYMMYI0 B JKM3HM cOUMyMa. OTUM U

00BACHAIOTCS OCHOBBI BO3HHMKHOBCHU CTCIICHU AOBCpUs HaCCJICHUA K
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IPAXKJAHCKOMY IIPaBy U €ro IJIaBeHCTBA P OCYLIECTBICHUH I'PaKJaHCKO-IIPAaBOBOM

JACATCIBbHOCTH.
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