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AHHOTAIINS

AKTyaJIbHOCTh TE€Mbl OYEBHJIHA, TaK KaK BO BCEM MHUpPE HaOII0JaeTcs
pacupoCTpaHEHHOCTh  (PAKTUYECKHX CEMEWHO-OpayHbIX OTHOIIEHUH MEXIY
rpakJIaHamMu, a JIECWCTBYIOIEE B HACTOSIIIMN NEPUOJ] OTEYECTBEHHOE CEMEHWHOE
3aKOHOAATENBCTBO JAJEKO HE B IIOJIHOW Mepe YIOBJIETBOPSET COBPEMEHHBIM

0O0I1IeCTBEHHBIM MTOTPEOHOCTSIM.

OOBEKT uccienoBaHusA: OOIIECTBEHHBIE OTHOLICHHUS MEXKIY TIpakIaHaMH,

BCTYNIUBILIMMU B ONpe/IeTIEHHbIE (POPMBI OpauHO-CEMEWHBIX OTHOIIECHUN.

[Ipenmer wuccnenoBaHusi: HOPMBI  3akoHojarenbcTBa Pd, a Takxke
3aKOHOAATEIbCTBA HEKOTOPHIX 3apyOEKHBIX TOCYAApCTB, PErIAMEHTUPYIOLINE

IPaBOOTHOIICHUS B OpauyHO-CceMeitHoM cepe.

Ilens OaxanaBpckoil pabOTHl 3aKJIIOYEHA B aHAIM3€ PA3IMYHBIX THUIOB U
dbopM ceMelHO-OpayHbIX OTHOIICHHH, HEKOTOPbIE M3 KOTOPHIX MMEIH MECTO B
OoJiee paHHHE HCTOPUYECKHE TEPUOMbI, & TAKXKE B BBIABICHUU HEIOCTATKOB
MIPaBOBOTO PETYJIMPOBAHMS HBIHE CYIIECTBYIOIIMX (OPM CeMEHHO-OpauyHbIX

OTHOIIIEHUM M ONPEACICHUN BO3MOKHBIX HAINIPABICHUM UX YCTpAHEHUS.
3a1aum ucciaeq0BaHUS:

1. BbIsiBUTE OCOOCHHOCTH CEMEWHO-OpayHbIX OTHOlIeHUW B PD u B psae

3apyOEKHBIX TOCYIapPCTB;
2. PaccMoTpeTh TUIIOJIOTHIO CEMENHO-OpayHbIX OTHOIICHUH;
3. YcranoBuTh OCHOBHBIEC (DOPMBI CEMEMHO-OpauHbIX OTHOIIICHUN;
4. OnpenenuTh NPaBOBbIE aCHEKThI (PAKTUUECKUX OPAUHBIX OTHOILICHUN;

5. O603HaYUTH TPOOJIEMBI MPABOBOTO PETYIUPOBAHUS CEMEHHO-OpadHbIX
OTHOIIECHUI B COBPEMEHHBIM TEPHOJ W MPEIJIOKUTh BO3MOXHBIC BAPUAHTHI UX

IPEOAOIICHHUSL.

BaKaJIaBpCKaH pa60Ta COCTOMT U3 IOBYyX TIJlaB, BKIOYAKOIMUX IIATb

naparpa@ma, 3aKJIIOYCHHUA u CIIMCKa HCIIOJBb30BaHHBIX HNCTOYHHNKOB.
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BBenenue

JlelicTByroliee B HACTOSIIMKA ~ IIEPUOJ  OTCYECTBEHHOE  CEMEHHOE
3aKOHOAATENBCTBO JAJIEKO HE B IIOJHOW MeEpe YIOBJIETBOPSAET COBPEMEHHBIM
OOIIIECTBEHHBIM TMOTPEOHOCTSIM, 3a TMOCJIEIHUE JCCATUICTHS 3HAYUTEIHHO
W3MEHUBIIMMCS  TMOJ  BO3JACHCTBUEM  OSKOHOMMYECKMX M  IMOJUTHYECKHX
npeodpazoBaHuil.

CeronHst HE TOJILKO B HAIlle CTpaHe, HO U BO BCEM MHpe Habiroraercs
pacpoCTpaHEHHOCTh  (PAKTUUECKHX OpauyHO-CEMEHHBIX OTHOIICHUH MEXIY
rpaxkgaHaMu. Mexay TeM, 3aKOHOJATENH psAja 3apyOeHbIX TOCYAapCTB JI0BOJIBHO
JTAaBHO 0OpaTW/I BHUMAHKE Ha COOTBETCTBYIOIIUE NIEPEMEHBI B MHCTUTYTE Opaka u
CEMEHHBIX OTHOLICHUW. Jleraim3oBaB HaXOXKIEHUE TpaxiaH B (PAKTUUECKUX
OpayHBIX OTHOLUEHUSX, 3apyOEKHBIN 3aKOHOAATEINb, KAK NMPABUIIO, IPELYCMOTPET
HOPMATUBHYIO PETJIAMEHTALMI0 UX HUMYIIECTBEHHBIX OTHOILICHWH, YpPEryJIHpOBAI
MOPSIZIOK M YCJIOBUSL MPU3HAHUS (paKTa COCTOSIHUSI B TOJOOHBIX OTHOIICHUSX,
aCIeKThI, Kacarolluecss BOCHHUTaHUS M oOecreueHus oOmux nered u T. 1. B
COOTBETCTBUH K€ C CEMEHHBIM 3aKOHOJATENbCTBOM P® dakrtuueckue OpauHbie
OTHOIIICHHUS, T. €. COBMECTHOE MIPOKUBAHUE MY>KUMHBI U KCHIIIUHBI, HE TTOPOKIAET
KaKuX-JIM0O MpaB 1 00s13aTENHCTB, KOTOPHIE BHITEKAIOT U3 Opaka.

Mexnay TeMm, pa3BUTHE OOILIECTBEHHBIX OTHOLUIEHUH, MPOM3OIIEAUIee 32
MOCJEAHUE TPHU JECATUIETHUS, HYKIAETCS B IEPEOCMBICICHUU pErjlaMeHTaluu
UMYIIECTBEHHBIX OTHOIIEHUMW: JUIl, COCTOSIIMX B Opake; OTHOIICHUN MEXKIY
CyNpyrami, 3aKJIOYMBIIMMU BTOPOM M moOcienyroume Opaku; TpakIaH,
HAXOJAMUXCS B (PAKTUUECKUX OpavyHBIX OTHOIICHUSX M HE 3apETUCTPUPOBABIINX
UX B MTOPSAKE, YCTAHOBIIEHHOM 3aKOHOJATEIbCTBOM H JIP.

BrliensnokeHHOE  yKa3blBa€T  HA  AKTYaJbHOCTh  KOMILUIEKCHOTO
WCCJICIOBAHUSI MCTOPUYECKUX THUMOB U (OPM CEMEWHO-OpayHBIX OTHOIICHHH, a
TaKkke OCOOEHHOCTEe UWX 3apyOeKHOr0 M OTEYECTBEHHOTO IIPaBOBOIO

peryJMpoBaHus.



Pa3nuuHble acmekThl MPaBOBOTO  PEryJMpOBaHUsA  OpayHO-CEeMEMHBIX
OTHOILIEHU OBLIM OTPa)K€Hbl B MHOTOYMCIICHHBIX HCCIIEIOBAHUSIX IPABOBEIOB,
cpeau kotopbix: M. B. Antokonbckas, C. H. bonnos, FO. ®. becnanos, E. M.
Bopoxerikun, 1. K. I'opogenkas, A. U. 'omomna, U. A. T'omona, O. A. JlroxeBa, B.
B. 3anecckuii, O. FO. Kocosa, O. }O. Uneuna, I'. K. Matsees, B. I1. Mo3oaunn, JI.
FO. MuxeeBa, C. A. MyparoBa, H. C. Hwxnuk, A. M. HeuaeBa, JI. M.
[Tuenunuena, A. U. Ileprament, B. A. Psacenues, A. M. Pa6en, E. H. Canomaros,
FO. K. Tosncroit u MHOTHX Jpyrux. Tpyasl 0003HAUEHHBIX aBTOPOB, HECOMHEHHO
BHECIM OOJIBIIION BKJIaJ B HAYKY CEMEHHOTO MpaBa, OJJHAKO B HACTOSIIUNA MOMEHT
TpeOyeTcsl MPOBEACHUE JIOMOTHUTEIBHBIX UCCIEAOBAHUM TUIIOB U (POPM CEMENHO-
OpayHBIX OTHOILIEHUMW, BBI3BAHHBIX MOTPEOHOCTAMHM HBIHEITHErO MepHoja
pPa3BUTHSA.

[lenbp OakamaBpckol pabOTHI 3aKJIOUYE€HA B aHAJIU3€ PA3IMYHBIX THUIIOB U
dbopM ceMelHO-OpayHbIX OTHOIICHHH, HEKOTOPbIE M3 KOTOPHIX MMEIH MECTO B
OoJiee paHHHE HCTOPUYECKHE TEPUOMbI, & TAKXKE B BBIABICHUU HEIOCTATKOB
MPaBOBOTO PETYJIUPOBAHHS HBIHE CYHICCTBYIOIIMX (OPM CeMEHHO-OpauyHbIX
OTHOILIEHHUI U ONPEIETIEHUHA BO3MOXKHBIX HAPABICHUN UX YCTPAHECHUSI.

JlocTkenne  00O3HAYEHHBIX  IEJIel  MPEACTaBISECTCS  BO3MOXHBIM
MOCPEACTBOM PENICHUS CAEAYIOUIUX 3a/1a4 UCCIEOBAHUS:

- BBIIBUTh OCOOEHHOCTU CE€MEWHO-OpayHbIX OTHOUIEHUH B PD u B pane
3apyOEKHBIX TOCYIapPCTB;

- PAaCCMOTPETH TUITIOJIOTHIO CEMEWHO-OpaYyHbIX OTHOIIICHUH;

- YCTaHOBUTH OCHOBHBIE (DOPMBI CEMEHHO-OpavYHbIX OTHOIIICHUH;

- OIIPEIEIUTh MTPABOBBIC ACTICKTHI (PAKTUYECKUX OpayHBIX OTHOIIEHUH B PD;

- 0003HAaYUTh MPOOJIEMBI MPABOBOTO PEryJUPOBAHUS CEMEHHO-OpayHbIX
OTHOIIICHUN B COBPEMEHHBIM MEPHOJ M MPEIJIOKUTh BO3MOXHBIE BapHUAHThI UX
MPEOI0JICHUS.

OO6bexkToM OakanaBpCKOW pabOTHI SBISIOTCS OOIIECTBEHHBIC OTHOIICHUS,
KOTOPBIE CKJIQJIBIBAIOTCSA MEXKAY Tpa)KJaHaMH, BCTYNUBIIMMHU B ONPE/ICIICHHbIC

dbopMbI OpavyHO-CEMENHBIX OTHOIICHUH.



[Ipenmer OakanaBpckoil pabOTHl COCTaBJISIIOT HOPMBI  JE€HCTBYIOIIETO
3akoHoAaTenbcTBa P® (B T. 4. psii MPaBOBBIX HOPM, YTPATUBIIMX CHIY B
HACTOSAIIMKA TEPUOJT), 3aKOHOJATEIbCTBA HEKOTOPBIX 3apyOeKHBIX TOCYIapCTB,
peraaMeHTHPYIOIIKE TPABOOTHOIICHHS B OpauyHO-ceMenHo chepe.

TeopeTU4eCKyl0 OCHOBY HCCIEIOBAHMS COCTAaBISIIOT PpabOThl  TaKUX
uccinenonBareneid kak: AnpoukoB WM. P., becnmanop 0. ®., bopmunckas /l.,
Bapransu M. O., Boitrosuu E. I1., I'aBpum U. B., Jlopononosa H. B., Kuna E. A.,
Kunsesa C. K., Unbuna O. 0., Kapub6su C. O., Kocapepa U. A., Kocosa O. 1O.,
Jlesymkun A. H., Jlaymesa C. A., Mapkc K., Dnrensc @., MapsimeBa H. 1.,
Munees O. A., Hukonaes H. H., [lannukun B. b., [Tonsuckwuii 11. JI., Peyros C.
., CasenbeB /I. b., CaBenko O. E., Crenkun C. I1., Cenbkun B. A., TapacenkoBa
A. H., Tperbsix T. A., Tpopumeny U. A., Tpodumona I'. A., Trorames E. A.,
@ponkuH 1. I1., IIBeTkoB B. A., Uepnbix A. B.

Mertoaonorudeckas ocHOBa OakajaBpCKOW paOOThl COCTaBJICHA OOIUMU U
CIEIUAIBHBIMM METOJaMU HAyYHOTO TIO3HAHMS, CpPeAu KOTOPBIX: CHUCTEMHO-
CTPYKTYPHBIH, CPaBHUTEIBHO-IIPABOBOM, TEXHUKO-IOPUIAUYECKUH, MPABOBOIO
MOJICJIUPOBAHUSA U IPyTHE.

bakanaBpckas paboTra COCTOMT U3 JABYX IJIaB, BKJIIOYAIOIIUX MSTh

naparpacl)OB, 3aKJIIOYCHUA U CITMCKA MCIIOJIb30BAHHBIX HCTOYHHUKOB.



I'maBa 1 OOmas xapaktepuctuka TUIOB U (OpPM ceMeitHO-OpayHbIX

OTHOIIIEHUU

1.1 OcobenHoctu ceMelHO-OpayHbIX OTHOWIECHHH B P® u 3apyOexHBIX

CTpaHax

bpauHo-ceMeiiHbIE MPABOOTHONIEHHS CIIY)KAaT OCHOBOW HAlIMOHAJIBHOIO W
rocyaapcTBeHHOro pa3BUTHs. [[OCKOJIBKY CEMbs COCTABIISIET OCHOBY OOIlECTBa,
roCyJapCcTBO 3aWHTEPECOBAHO B (POPMUPOBAHUHU TMPABOBBIX Hayayl OpayHo-
CEMEUHBIX OTHOIIEHUN, OHO CTPEMUTCS oOecneunuBaTh d3(HPEKTUBHOE pa3BUTHE U
3aKOHOJIATEIBHYIO perIaMeHTAIUI0 OpauHO-CEMEHHBIX B3aUMOCBSI3€H rpak/IaH.

B mnocnennee BpeMsa cdepa ceMEMHO-NPABOBBIX OTHOIICHUN OTIMYAETCS
MOSIBJICHUEM aJIbTEPHATUBHBIX (DOPM CEMbH, PA3BUTHEM CEMEUHBIX OTHOIIEHUHN 1O
00pa3iam 3arafHbIX CTPAH, a TAKKE BHICOKHMH MOKA3aTe/ MU CIIY4aeB Pa3BOJIOB .

COrTacHO ~ HOPMATHBHCTCKOMY  MOIXOAY>, B MEIIX  [POBEICHHUS
CPaBHUTEIIBHOTO aHAJIM3a M HCCJIEIOBAHUS COOTBETCTBYIOIIMX OTKIOHEHUU,
ujeabHOU (POPMOM CEMbU CIIY)KUT UCTOPUUYECKU CIIOKHBIIASCS, TPaAUIIMOHHAS
MOJIEb.

Ucropuueckn chopmupoBanHoit ¢opme cembun B Poccum mpucyia
CEMEUHO-POICTBEHHAS] OpraHU3aIys KU3HU.

CeronHs psin ucciaegoBaTeIed MONIArarT, 4TO "KPU3HUC CEMbU' HE SIBIISIETCS
JUTSL HAIlel CTpaHbl HOBBIM SIBIICHUEM, MOCKOJBKY U B 00JIe€ paHHHUE TEPUOIBI
UCTOPUHU, OCOOCHHO KpHU3WUCHBIC, HampuMep, TObl, IOCICIOBABIINE 32
OKTSIOpbCKOW PEBOJIIONMEN W TPAXKTAHCKONM BOWHOW, HMHCTUTYT CEMbH OBLI

NOABCPTHYT CCPLE3HBIM IIOTPACCHUAM, 3aCTaABUBIHIMM MHOTHUX YTBCPXKIAATH O

'Anp6ukoB W.P. Tenmenruu pasBUTHsL KpH3HMCa WMHCTUTYTa CeMbH B coBpeMeHHOH Poccum // CemeiiHoe u
unuiHoe npaso. 2013 N2C.2 -4

2J'I;IymeBa C.A. BimsHne ™onepHM3anuu oOLIeCTBA Ha WHCTHTYT ceMbH // BecTHuk Appireiickoro
rocygapctBeHHoro yHmBepcurera. Cepuss 1: PermonoBemenme: ¢Qunocodus, HCTOpHUsS, COLMOJIOTHS,
FOPHCIIPYACHIIUS, TOJUTONIOTH, KynbTyposorus. 2010. N 2. C. 105 - 110.
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Hammuuy "Kpusuca cembu"’, BechMa TpyIHON SBIAIACH CHTYAaIlHs C OpakaMH B
nepuo, npenumectByromuii Benunkoit OrteuectBenHoi Boiine. Tak, wmanoe
KOJIMYECTBO OpakoB 00YCIIABIMBAIOCH, IOMUMO IPOYETO, BO3PACTOM HACEJIEHUS:
rpaxaad, poxaeHHbIXx B 1917-1922 rogmax Obui0 Mano, a B JIOBOCHHBIE TObI
UMEHHO y HHUX HacTyman Opauynblid Bo3pact. B rogst BOB umncino Opakos
COKpaTWwjIoch Ooyiee 4eM BJBa pa3aB CPaBHEHUM C JIOBOEHHBIM IIEPUOJIOM, YTO
OOBSICHSJIOCH TIOJIOBO3PACTHOM CTPYKTypoil oOmiectBa. MHOrue My>KYMHBI
OKa3aJauchb MOOWIM30BaHbl B JCHCTBYIOLIYI0 apMHIO, HACEJIEHHE IOCTOSIHHO
NEPEMEIAIOCH, NMPUYMHON YEro CIYKWJIM 3BaKyalus, TsDKeJlas SKOHOMHYECKas
cutyauuss 1 T. 1. HecMoTpss Ha Bce 3TO, ceMbsl BBDKWJIA B CaMbIX TPYIHBIX
YCIIOBUSIX, IPOJOJIKAsl BHIIIOJIHATH TJIABHbIE (PYHKIIMH.

He crmenyer uckimroyaTe BEPOATHOCTH, YTO MMEHHO IIEPECTPOMKA NEPHUOAA
Coserckoro Coro3a crajia mepBONPUYMHON HBIHEIIHUX W3MEHEHHUN B CEMEUHBIX
LEHHOCTSIX, BCE OTUETIINBEE HAOIIOIAt0IUXCSL.

B HacTosmmii MOMEHT Ha NEpBbIM IUIAH BBINUIM BONPOCHI YKPEIICHUSA
CEMEMHBIX OCHOB, B CBSI3U C TEM, YTO UCTOPUYECKHU CeMbsi 00pa3yeT (yHIaMEHT
IIOCTPOEHHUs O0LIECTBA U FOCYAAPCTBA.

be3ycioBHO, B KayecTBE Ba)KHEWIIEro CpPeACTBa, CIOCOOCTBYIOIIETO
JUKBUJAIMM  OTPULATENbHBIX TEHJAEHIMM B oOmactu Opaka U CEMbH,
paccMaTpUBAETCA COBEPIICHCTBOBAHKE JIEMCTBYIOIIETO CEMEMHOIO 3aKOHA.

OOpaTuBUINCh K PETPOCIEKTUBHOMY aHajJU3y MEXaHU3MOB IPaBOBOMU
perjJaMeHTaluyd CeMEeMHO-OpayHbIX MPABOOTHOLICHHUM, MBI MOKEM YBHJIETh, YTO B
JIOPEBOJIIOLIMOHHOE BpeMsI OTHOILEHUS B paccMaTpuBaeMoil cpepe B OCHOBHOM
PETrYIMPOBAIUCH CO CTOPOHBI IEPKBH.

N3HavanbHO, 3aKOHOJATENBHBIMU aKTaMU MO BONpOcaM Opaka M CEMbH
o [exkper BHUK, CHK PCOCP 18.12.1917 "O rpaxaaHckom Opake, AETIX U

4
BEJICHUM KHUT aKTOB rpaxiaaHckoro coctosiHusa'", a takxke Jlexkper BIIMK, CHK

¥ Becmanos 10.®. K BOIIPOCY O CeMEHHBIX LeHHOCTIX B Poccuiickoit dexnepanyu // CemeliHOE M KUIUIIHOE TIPABO.
2018.N5.C.6-8.

* Jlekper BIIUK, CHK PC®CP or 18.12.1917 "O rpaxmaHckoM Opake, HETSX W O BEACHHM KHHT AKTOB
rpaxaanckoro coctosaus” // "CY PCOCP", 1917, N 11, cr. 160.
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PCOCP 19.12.1917 "O pacropxeHun Opaka'’, COITIACHO KOTOPBHIM IMOICHKAIH
MPU3HAHUIO JIMIIb TPaXJIaHCKUE Opaku; YCTaHABIMBAJIACH OOIIEIOCTYIMHOCTh
pacTtop)keHus Opaka.

Jlns ynopsiioueHus MPaBOOTHOIICHUM, BBITEKAIONIMX M3 CEMbH, Opaka u
OMEKH B YCIIOBHUSIX HOBEWIIETO B TO BPEMS - PEBOJIOIMOHHOTO ObITA, B LEAX
oOecricueHUs] MHTEPECOB JIeTeH, Marepeldl M ypaBHEHHS OOOMX CYNPYroB B
OTHOILICHMSX II0 MOBOJY MMYIIECTBA M BOCHMTAHUA AeTed ¢ Hadaima 1927 r. B
nericteue BeTymmn Kojekc 3akoHOB 0 ceMbe, Opake u onieke PCOCP 1926 r.G, 9571
HOPMBI PACIpPOCTPAHSINCh W Ha TPaKJIaH, HaXOAANIUXCS B (DaKTUUECKUX, HO HE
3apEeTrUCTPUPOBAHHBIX OPAUHBIX B3aMMOOTHOIIICHUSIX.

ITocpenctBom ykaza Ilpesmmunyma BC CCCP 08.07.1944 r.] perucTpanus
Opaka B OpraHax 3amyucH aKTOB IPaXJaHCKOTO COCTOSIHMS MPU YKa3aHUM TEPHOJIa
COBMECTHOTO NPOKHBaHUs Obljla NMPU3HAHA B KA4E€CTBE €JUHCTBEHHOI'O CIoco0a
IOPUJIMYECKOTO TIPU3HAHUSA (PaKTUUECKUX OpavyHbIX OTHOIIICHUM.

Onnumu u3 ocHOBHBIX 3a7a4 B Konekce o Opake u cembe PCOCP ot 1969
r.® 06o3HauanKMCh: 3aKpEIUICHHE COBETCKOH CEMBH, MOOLIPEHHE W 3aIUTa
MAaTEPUHCTBA, TAPAaHTUPOBAHUE CUACTIMBOIO JETCTRBA.

Mexay TeMm, TMPOBO3TIANIEHHOMY BCEMEPHOMY YKPEIUJICHUIO CEMbHU
CO3/IaBAJIO MPEMSATCTBUE YIPOIICHUE Ipoliecca pacTopkeHus: Opaka. XoTs B TOT
nepuoj  pa3BoJl  MpEAnojarajics  CEpPbe3HbIM  MPOCTYIKOM,  OCYXKIAJCS
OOIIIECTBEHHOCTHIO, OHAKO YHCJIO Pa3BOJIOB YBEIWYMBAIIOCH, OpadyHO-CeMeHas
WJICOJIOTHS PUXOInIIA K ynam(yg.

Henomyctumocth pacTopskeHus Opaka Oblla YCTAHOBJICHA JIUIIL B MEPHO/T

6epeMeHHOCTI/I ZKCHBI, a TAKKC B TCUCHUC IoJa IIOCJIC ITOABJICHUA pe6eHKa (OI[HEII(O

> lexper BLIUK, CHK PC®CP ot 19.12.1917 "O pacrop:xennu 6paka” // "CY PCOCP", 1917, N 10, cr. 152.

® Tocranosnenue BIIUK ot 19.11.1926 "O BBenmenuu B aeiictBue Kojaexca 3akoHOB 0 Opake, ceMbe W Omeke"
(Bmecre ¢ Kopekcom) // "CY PCOCP", 1926, N 82, cT. 612.

" Vkaz [pesnanyma BC CCCP or 08.07.1944 "OO yBenW4eHHMH TOCYAAapCTBEHHOH IOMOIIM OepeMEHHBIM
JKCHIIIMHAM, MHOTOJICTHBIM M OJIMHOKUM MAaTepsiM, YCHJICHHH OXpaHbl MaT€pPUHCTBA U JIETCTBA, 00 yCTaHOBICHUH
MOYETHOro 3BaHUA "MaTbh-reponHsa” M yupexaeHUM opJaeHa "MatepuHckas ciaBa" u Menamu "Menanb
matepunctea" // "Bemomoctu BC CCCP", 1944, N 37.

8 "Kogmekc o 6paxe u cembe PCOCP" (yr8. BC PCOCP 30.07.1969) // "Begomoctu BC PCOCP", 1969, N 32, cT.
1397.

% Tpodumosa I'.A. [IpaBo Ha ceMbio 1 IPoGIeMI ero rapantupoBasms // Axsokar. 2017 N 1 C. 71 — 75.
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3Ta HEIOMYCTUMOCTh OTHOCHJIACh TOJIBKO K BOJIEU3bBSIBJICHUIO MYKa 0€3 corjiacus
YKEHBI).

C 1996 roga Ha TeppuUTOpUH HAIIEW CTpaHbl AeUCTBYET CeMENUHbIN KOJIEKC
PO, peraaMeHTHPYIOIINIA MPaBOBbIE ACTIEKTHI OpPAaYHO-CEMEMHBIX OTHOLLIECHUI U B
KayecTBE €JAMHCTBEHHON mpu3HaBaeMoil ¢GopMbl Opaka YCTAaHOBHMBIIUK €O
roCyJapCTBEHHYIO perucTpanutio B opranax 3AI'C.

Mexny TeM, THaBHOW TEHACHIMEW B D3BOJIOUMU OpavyHO-CEMEHHOTrO
3aKOHOAATENBCTBA 3alla/IHBIX CTPaH, CTajla UX JAeMokpaTusanus. Ha mpoTskeHun
1960-70-x TT. GOJILIIMHCTBO €BPOIMEHCKUX TOCYIapCTB OCYIIECTBISUIA pePOpMBI B
CEMEHHO-TIPaBOBOM OTpacid. OJTO B OOJBIIOW CTENEHH CTajl0 pPe3yJbTaTOM
NOJINTUYECKOM W COLMAIbHOW AKTUBHOCTH JKCHIIMH, a PAaBHO CJEACTBUEM
(eMHUHHUCTCKOrO JBMKEHUS, pacipocTpanuBiuerocsa no scei EBpone. B 3o Bpems
HE CMOJIKAJIM JAMCKYCCHHU IO MOBOJY MPEUMYIIECTB LEPKOBHOIO U IPakIaHCKOTO
6paxoB.™

OpnHako 3aKOHOIATETBLCTBO MHOTMX T'OCY/IapCTB YCTAHABIMBAJIO, YTO Opak —
OTO CBETCKUM, @ HUKAaK HE PEJIWTMO3HBIN WHCTUTYT. B COBpPEMEHHOM 3aKOHE
npeobsagaer mpeacTaBieHue o Opake, Kak O COIJIAIIEHWH, KOTOpOE MpHu
OINpEJENEHHBIX OOCTOSITENILCTBAX CIIOCOOHO MNPU3HABATHCS HENECHCTBUTEIBHBIM.
Tak, Opak Oyner SBISATbCA HEACHCTBUTEIBHBIM, €CIIM HE COOJIIOJCHBI YCIOBHS,
periameHTupoBaHHbIe CT. CT. 12 - 14 un. 3 cT. 15 CK P®, ecnu 3apeructpupoBan
(bUKTUBHBIN Opak 0e3 11eJU CO3AaHMs CEMBH.

B ropucnpyneHium cyumiectByeT yOexaeHue, 4TOo Opak  sBISETCS
NPaBOOTHOIIEHUEM,  YCTAHABIMBAIOIIMM  JIMIy  IOPUAMYECKHH  cTaryc.
[IpencraBisieTcs, YTO yKa3aHHBIM Te3UC TMPUMEHSETCS i1 OOOCHOBaHUS
BMEIIATEIbCTBA B JIAHHYIO YaCTHOMPABOBYIO 00JAacTh CO CTOPOHBI TOCYIapCTBA.

Bo3pact, ¢ KOTOporo rpaxJaHMH BIpaBe BCTYNUTh B Opak, B pa3HbIX

10 nCemeitusiit komexe Poccmiickoit ®exepamuu” ot 29.12.1995 N 223-®3 (pex. ot 18.03.2019) // "Poccuiickas
razera", N 17, 27.01.1996.

1 Kuma E. A. AHanu3 ceMeifHOTO 3aKOHO/IATeIIbCTBA 3aIaqHOeBpoIeiickux crpaH // Bectruk UpI' TV, Ne6. 2015 c.
189-196.
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roCyIapcTBax IOBONBHO OTimuaercs: ot 14 mer B Mcmanmu™ 1o ot 21 romga mwis
MY>K4WH, Hanpumep, B psae mratoB CIIIA.

Bo Bcex pa3BUTBIX cTpaHax 3ampeniaeTcsl 3aKiloyeHue Opaka MexIy
POJCTBEHHHKAMH 110 HUCXOJSIIEH M BOCXOJAILICH JMHUSAM, MEXIY CECTpaMHU U
OpaThbIMH, OJHAKO 3aKOHOJATEIbCTBO EBPOIEHWCKUX TOCYHApCTB OTINYAETCS
ypoBHeM KoHcepBaTuzMa. Hampumep, B llIBennu He nomyckarorcst Opaku TOJIBKO
MeXAy OJU3KUMU POJICTBEHHUKAMH, B TO BpeMsl KaKk B MpiaHauu 3ampeTr HaJoKeH
Ha 28 pOACTBEHHBIX CTENEHEH. 3HAYMMBIM YCIIOBHEM 3aKIIOYEHUS JIETUTUMHOIO
Opaka B EBporie ciiy>)XuT yxe TpaJIuLlMOHHOE TPEOOBaHUE - HE COCTOSTh MIPU ITOM
B JIpyroM Opake.

bosnbiine nuckyccuu, Kak Cpeau IPaBOBENOB, TAK U CPEAM PEJIMTHO3HBIX
JeATeNIed, a TAKXKE MPEICTABUTEIEH HWHBIX HAyK BBI3BIBAET YKpPENMBLIEECS Ha
ucxojge XX cronerus yOexkJIeHUE O HEOOXOJMMOCTH IMPU3HAHMS FOPUIUYECKON
BO3MO>KHOCTH 3aKJIFOUEHUS OJIHOMOJBIX OpaKoB, B TOM YHUCIIE C IPAaBOMOUYHUSIMU 10
yCBhIHOBIIEHUIO 001X neteil. B 1990-e roapl mogoOHble Opaku MpeaycMOTPEHBI B
3aKoHOAaTenbCcTBE Jlanuu, a Taxkxe [ oyutananu.

IloMumMO HUX, B HAaCTOAIIMW NIEPUOJA COIO3BI OJHOIIOJBIX TI'PaAXKIAH
opuUIIMAIBHO pa3pellleHbl B Takux cTpaHax kak: Mcmanus, Kananma, benbrus,
[Berusi, Wcnanmus, Aprentuna, l[lopryramusi, BenukoOpuranus, ®panius,
OuHNAHIUA U Apyrux, Takxke B psge mraroB CIIA. Kpome toro, xoam4ecto
rOCyJapCTB, JETAIN3YIOUX TAKUE COO3bI, ITPOJOJDKAET YBEIMYUBATHCS. B psane
rOCyJlapCTB, 3alpellialoliuX OJHOMIOJbIe Opaku, TMPEeAyCMOTPEH HWHCTUTYT
IPaXKJAHCKOTO COK03a JUOO0 mapTHepcTBA. Mexay TeM, HEpeIKo TaKue
[IAPTHEPCTBA  OJHOMOJIBIX MAap BBICTYNAIOT IPOMEKYTOYHOM CTaaMen K
TOCIETYOMIeiT JTeraTu3aliy OJHOIOIBIX COI030B ™,

3aKOHOAATENBCTBO HEKOTOPBIX TOCYAApCTB MPEAyCMAaTPUBAET HMHOTIA

oOsi3aTeNbHBIC TPEeOOBaHUS K 370POBBIO BCTyHAarONmuX B OpauyHbii coro3. Tak,

Y Tpodumen U.A. Jlerutumusie hopMbl COKUTETLCTBA: ombIT Koponescrsa Mcmanus (pareja de hecho mmui uniones
estables de pareja) // Hotapuyc. 2018. N 7. C. 45 - 47.

3 Cagenko, O. E. HekoTopbie acreKThl MPaBOBOrO PEryTHPOBAHMS MOCITEACTBUII 3aKTIOUCHHS TPAHCIPAHUIHBIX
6paxos //TIpaBo. -2017. - Ne 3. - C. 199 - 209
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cratbsi 15 CK P® pernmameHTHpyeT 0COOEHHOCTH MEAMLMHCKOTO O0CIIEeOBaHUS
3akmovatonux Opak. Ecnu omaun cynpyroB ckpbutl oT apyroro BUY-undexiuio
1100 BeHepuueckoe 3a00JIeBaHue, MOCIeIHUI MOXKET MPEAbIBUTh TpeOOBaHUE O
pU3HAHUH HEJCHCTBUTEILHOCTH Opaka.

B nexoropeix perumonax Coemunennbix IlltTatoB  mpumenHstorcs
OrpaHMYEHUS HAa HOBBIH Opak B OTHOUICHWW JIMI, JOIYCTUBIIMX paHee
CYIIPYXKECKYIO U3MEHY, SIBUBIIYIOCS IPUYUHON pacCTaBaHUS.

[Tpu3HaHUE TOKIECTBEHHOTO MOJIOXEHUS MpPEACTaBUTENIEH 000MX MOJIOB B
OpauHbIX OTHOIIEHUSAX B OOJBIIMHCTBE CTPaH MHPOBOIO IPABOMOPSAAKA
YTBEPAUJIOCH TOJILKO B TPOLUIOM CTOJETHH. Tak, cocrosiye B Opake CTaju
paccMaTpuBaThCs IOJHOINPABHBIMU, a TEHICHLMs JTUOepanu3ali OXBaThIBasa

4
(He OBUIO HEOOXOIUMOCTH

TAKKE PACTOPKCHHE CYINPYKECKHX COIO30B-
JOKa3bIBaTh BUHOBHOCTH KaKOW-JIMOO M3 CTOPOH B Opake). XOTS Ha TEPPUTOPHH
HEKOTOPBIX TOCYJapCTB HOPMa O BHHOBHOCTH €II€ JEHCTBYET, B OCHOBHOM
COBPEMEHHBIM 3aKOHOM MPEAyCMAaTpUBAETCS CBOOOA pa3Boja. Tak, BO3MOKHOCTh
pa3Bojia Ha Tepputopun Mramuu ycranosneHa Obuia B 1970 romy, Ha TeppuTopun
Ncnanuum — B 1981 r., a [loptyranuu — B 1976 1.

MHorue rocyaapcTBa yCTaHABIMBAIOT, YTO ISl MPEAOCTaBICHUS pa3BoAa
TpeOyeTcss TOJBKO 3asBIECHHUE OT JBOMX JIMOO OT OJHOTO mMmapTHepa. Tak, B
YaCTHOCTH, Ha Tepputopuu IlIBenuu mpu OAHOCTOPOHHEM 3asBJICHUS CYNpyTa
pPacTOP>KEHUE OTHOIICHUN MPOUCXOAMUT MO MCTEUYEHHUH MOJIYrola, NaKe Koraa y
nmapsl Ha BOCIMTAHWM HAXOJATCSA 0O0mMe HecoBepiieHHoyieTHHE. OIHAaKO HET
HEOOXOJAMMOCTH B TAKOM MOJIYTOJUYHOM CPOKE, €CJM CYNPYTd JBArojia J10 3TOro
y>K€ HE TPOKUBAIIH.

B GonbiMHCTBE CIydaeB, OCHOBAaHHWEM pa3phbiBa OTHOIICHUH CITY>KUT pacraj

6pa1<a, YbUMH IIpU3HaKaMH paccMaTpuBacTCsaA  pasaciIbHOC IMPOXXUBAHUC

NapTHEPOB, HAJWYUE PA3HOIJIACUM HEpa3pelIuMOro XapakTepa, CyHpYyKeCKHe

YCrenkun C.II. BpauHo-ceMeiiHble OTHOLICHHUS B MEX/IyHAPOIHOM YaCTHOM MpaBe / MexIyHapoIHOe MyBIHIHOe
u yactHoe mpaso. 2017 N 6 C. 19 - 22
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U3MEHBI, 3JI0yNOTPeOJeHHE aJKOTOJbHBIMU HAMUTKAMU WJIM HApPKOTUYECKUMU
CPEACTBAMH, )KECTOKOE OTHOLIEHUE U IPYTOE.

bpaunbie oTHolIeHUs Ha TeppuTopurd DpaHIMM MOTYT OBITH 3aBEPILIECHBI
P MPEKPAIICHUA HOPMAJIbHOW CEMEWHOM KW3HU, KOTJA IMAPTHEPHI HE BEAYT
o0111ee X03sIMCTBO HE MEHEe IIECTH JIET, KTO-IM00 U3 HUX CTPaZaeT NMCUXUYECKUM
OTKJIOHEHHUEM B T€UEHHUE aHAJIOTHYHOro cpoka. K «Oe3BUHHBIM» OCHOBAHMSIM JIJIsi
paspeiBa  OpayHBIX  OTHONIEHWHA  OTHOCHUTCA  TaKKe  TCUXOJOTHYECKas
HECOBMECTUMOCTh XapakTepoB. OKOHYATENBHOE PELICHUE O PACTOPKEHHH CO03a
MPUHUMAETCS  COOTBETCTBYIOIIMMHM  KOMIIETEHTHBIMH  PETUCTPALMOHHBIMU
OopraHamH, a Tak)Ke CyaeOHbIMM OpraHamu. B pamkax OpUIUYECKOW MPaKTHKU
BCTPEYAIOTCS CIy4yau, KOIJa COBEpINAIOTCS pa3iMyHble OpayHO-CeMeiHbIe
IIpaBOHAPYIIEHUS: >KECTOKOE OOpalleHue CO CTOPOHBI OJHOTO W3 CYNPYTOB,
Cynpy>KecKasi HEBEpHOCTh U mpodee. Bo PpaHuum u AHrouu cenapamnus 4acTto
BBICTYTIAET KaK Mepa, MPOMEXYTOUHas TIepe]l pacTOpKEHUEM Opaka.

Ilocnengnee, Kak HM3BECTHO, 4YPEBATO MHOXKECTBOM  IOPUIANYECKHUX
IOCIICICTBUNA JJIs1 CYIIPYTOB, a TAaKXKe€ Ul UX JETEH, KaCaroUIUMXCA pa3AciICHUs
OOLIEr0 MMYIIECTBA M MPEIOCTABICHHS HEOOXOMMMOro cojepxanus . Ha
HOPMAaTUBHYIO PEIAMEHTALMIO OTHOLICHUM IO aJTMMEHTaM BO3JEMCTBHE OKa3alla
yTpata TpPEACTABICHUN OTHOCUTEIIBHO PACTOPKEHUS Opaka B KayeCTBE MeEphI
HAKa3aHUS 3a OMNPEICICHHYI0 MNPOBUHHOCTh. [l0 3TOM mpHUYMHE BO MHOTHUX
€BPOIEUCKUX TOCYIAPCTBAX 3aKOHOM IIPEyCMaTPUBAOTCS aHAJIOTUYHBIE Pa3MEPHI
nomMomy (PUHAHCOBOTO XapakTepa, KOTOpPYI cCympyram OyaeT HeoOXOauMo
OKa3bIBaTh Jpyr napyry. OHa yCTaHABIMBAETCS MPU YYETE COCTOSHHUS 3I0POBBS,
MPOJIOJDKUTEIIFHOCTH TepruoAa OpadyHbIX OTHOIIEHUH, BO3pacTa, (UHAHCOBBIX
noTpeOHOCTEH u HYX]T CylpyroB, HAJINYUS Ha obecrnieyeHun
HECOBEPIICHHOJIETHUX JETEM.

CTOUT OTMETUTH, UTO C TEUCHUEM BPEMEHU CYNPYTU CTaJIM YPaBHUBATHCS U

B UMYHICCTBCHHBIX IIpaBax WU MHTCPCCAX. B 3aKOHOJATCIIbCTBC pPAa3HbIX CTpaH, KaK

lsﬂOpO,Z[OHOBa H. B. KoOHCTUTYIIMOHHO-TTPABOBBIE OCHOBHI PETYJIMPOBAHHS CEMEWHBIX OTHOIIEHUH B 3apyOe)KHBIX
crpanax // Bectauk CapaTOBCKO# rocymapCTBEHHOM ropuandeckoi akaqemun. Ne2, 2016. C. 125-128.
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NpaBuio, YJEIEHO HEOOXOJMMOE BHUMAHHUE, KaK JIMYHBIM B3aWMOOTHOILIEHUSIM,
TaK M HUMYLIECTBEHHBIM OTHOIIEHUsIM cynpyroB. HamOoree neramu3upoBaHHOE
peryaupoBaHue TMOJYYWIM OCOOCHHOCTH peXuUMa HMMYIIECTBa, TMOpPsIKA
yOpaBi€HUsT UM U OOecIeueHusl cojiep:kaHusi. B nelcTByroleM COBPEMEHHOM
3akoHoAaTenbcTBe cTpaH EC, kak mpaBuiio, MpeayCMOTPEHO TPU THUIA PEKUMOB
CYNPYKECKOTO wuMmyliectBa. WmMu dBisieTcs: pas3zielibHOE BiajJeHue, ooiiee
BJIAJICHUE, A& TAKXKE€ T. H. CMEHIAHHBIM THUII, YaCTO YKa3bIBA€Mblii B KadeCTBE
«OTJIOXKEHHON oO0mHocTU». OCHOBaHMEM KCHOJB30BAHUS B KaXJAOM CJIydyae
KOHKPETHOTO PEKHUMa MOXET MOCTY>KUTh OpauHbIii KOHTPAKT (T. €. JOTOBOPHOM
PEKHUM) HIIA COOTBETCTBYIOIIHE HOPMBI IPABOBBIX aKTOB (T. €. 3AKOHHBIN PEXKHM).

CeronHsi TakOil KOHTPAKT pacCMaTPUBAETCS B KAUECTBE BECbMa HAIEHKHOTO
CpeACTBa 3alllMThl (PMHAHCOBBIX HMHTEpPECOB MapTHepoB. MM xapakrepusyercs
CTaTyC UMYILECTBA JI0 3aKJIIOYEHUs Opaka, peKUM BCEro HAXKUTOIO B Opake W psl
UMYIIIECTBEHHBIX U3BATUN MPU 0QOPMIIEHUU Pa3BO/a. 3aKOHHBIN CTAaTyC OOIIEro
MMYIIIECTBA B T. Y. yCTaHAaBIMBAaeTCs B mnpaBonopsakax HWcnanmm, PpaHuum,
ornenbHbix MmTaToB CIIA. Pexum pa3nenbHOro BIAJEHHUS B OCHOBHOM
npeoOnamaer Ha reppuropun Gunnsaunuu, lanuu, ®PT, Hopeeruu u zlp.16

O06s13aTenbCTBA, a TAKXKE MPABOMOYMS CYIIPYTrOB B Pa3IMUHBIX TOCYAapCTBax
OTJIMYAIOTCA B 3aBUCHUMOCTH OT YPOBHS JHOEpPaTbHOCTH CEMEHHOW MpaBOBOM
chepbl. Hanpumep, Ha TEppUTOPUN AHTIIUU JIOJITO€ BpeMs ObLIO MPpeo0Jiaiaronium
TpaJMIIMOHHOE  TpEJCTaBlIeHWEe, YTO OOecrledyeHue Cynpyru BceM eu
HEO0OXOMMBIM, €€ COJIepKaHUE — I3TO OCHOBHAS 0053aHHOCTh MY>KUHHBI.

[Tponecc nubepanu3anuu 3aTPOHYI U 00JaCTh B3aUMOOTHOIIECHUNM MEXKTY
ponuTenssMd U uX JeThMU. [IpoMcxokIeHHe MOSBUBLIETOCS B O(HUITHATHHOM
Opake peOeHKa NOAJEKAIO YCTAHOBJICHHIO MOCPEICTBOM €ro PETUCTpaI C
yKazaHueM 000MX poJuTeseil mo 000JHOMY CYNpYyKeCKOMy coriacuio. B To xe
BpEMs OTIIOBCTBO HOBOPOXKJICHHBIX, TMOSBHUBIIUXCSI HE B OQUIIMATHLHOM COHO3E,

OCYHICCTBJIIAIOCH JISTUTUMAaIACH IMOCPCACTBOM 3aKIIIOUCHHUSA OQ)HHHaHBHOFO 6pa1<a

16Map1,m1eBa H.U., Myparoea O.B. bpaunbplii goroBop B MEXKAyHapOJHOM YAaCTHOM IIpaBe: IPaBOBOE
perymupoBanne B Poccun u EC // Kypuan poccuiickoro npasa. 2014. N 6. C. 101 - 111.
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POIUTENSIMUA YK€ TIOCJE POXKIEHHUSA, a TAaKXKE MO JOOPOBOJBLHOMY 3asBJICHUIO
MY>KYMHBI OTHOCUTENIHO MPU3HAHUS CBOETO OTLOBCTBA. [loMuMoO mpouero, 3aKoH
YCTAaHOBWJI BO3MOKHOCTH IO OIPEACIICHUIO OTIIOBCTBA B TMOPSIKE CYAEOHOIrO
MIPOU3BOICTBA. XOTS OYEBUIHO, YTO CO BPEMEHEM CTATyC POXKICHHBIX BHE Opaka
BEChbMa YIYUIIUJICSA, MEXKAY HUMHU U POXKJICHHBIMU B O(PUIIMATBLHOM COIO3€ €IIle
COXpaHWINCh HEKOTOphIE pasziuuus. boyee CylIecCTBEHHO MNPOSBISIOCH 3TO B
paMKax HacleICTBEeHHOW cdepbl. MHorue crtpanbl EBponbl Tak U He
nprucoeMHMINCh K KOHBGHIMM O NPAaBOBOM CTaTyce BHEOpadHBIX meTeif .
YHOMSHYTBI JOKYMEHT YCTaHaBIIMBAJ PaBHOIICHHBIE MPABOMOYMS JIETAM 0e3
oOpallleHusI K CTaTyCy 3aKOHHOPOXKIEHHBIX JIUOO ke BHe6paqux18.

COBOKYITHOCTh BCEX OOS3aHHOCTEH M TpaB pPOJUTENECH KacaeTrcs uX
000I0IHOTO AJIMMEHTUPOBaHUs. BhIMIaThl Ha HECOBEPIICHHOJETHUX JETEH, Kak
MpPaBUJIO, MPOU3BOJATCS TMPOXKHUBAIOIIUM OTACIBHO POJUTENIEM BIUIOTH JO
JIOCTUKEHHUS BO3pPacTa COBEPIIECHHOJIETHS. A IOCTUTIINE COBEPIICHHOJIETHS IETH,
B CBOIO oOuepellb, MOABEPraroTcs OOS3aHHOCTU OOECIeuuBaTh pOJUTENECH B
3aKOHHBIX CITy4asiX.

Bo MHorux mpaBomopsiikax MpOBO3TJIANIACTCS MPaBOBasi OTBETCTBEHHOCTh
324  CBOMX  HECOBEPIICHHOJICTHMX  JI€T€,  JOMYCTUBIIMX  Kakoe-JIu0o
npoTuBonpaBHoe  neiictBue. I[locTeneHHOE — 3aKOHOJATEIBHOE  IMPU3HAHUE
YCTAaHOBJICHO B OTHOILIEHWU MpaB JeTed Ha oOpa3oBaHHWE, Ha CIPaBEJIMBOE
oOpalieHue 1 psij APyrux, HapyluieHue KOTOPBIX BIIOJHE MOXKET BJICYb HAJIOKEHUE
OTBETCTBEHHOCTH Ha POJIUTEIICH, CPEIU KOTOPOM MOKET OKa3aThCsl U YyTOJIOBHAS.

Takum 00pa3oM, COBpEMEHHOE 3aKOHOJATENLCTBO CcTpaH EBporibl B 0011eM
BUJIC CTaJl0 YHU(PHUITUPOBAHO B Tpenenax Bcero Empormeiickoro Coroza. Tem He
MEHee, HapsAy C eAMHOOOpa3HBIMHU IOJIOKEHHUSMU 3aKOHOJATENIbCTBA B PsIIe

pacCMaTpUBACMBIX CTPaH IO OTACJIbHBIM ACIICKTaM CYHICCTBYIOT U pa3JInvus.

l7"E13p0r1<317101<a$1 KOHBEHIIMsI 0 npaBoBoM craryce BHeOpaunbix nereil” (ETS N 85) [pyc., anrn.](3akmoueHa B T.
Crpacoypre 15.10.1975) // CIIC KoncynprantlLimoc

¥Bojinmmosa U.T. JInbepanuzanmsi 3aKOHOIATEIHCTBA O MIPABOBOM CTaTyCe JIUII, POKIACHHBIX BHE Opaka, B Poccuu
Havana XX Beka // cropus rocymapcrsa u mpasa. 2015. N 11. C. 15 - 20.
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Ha Teppuropun Hamien CTpaHbl B Ka4€CTBE €IMHCTBEHHOW MPHU3HABACMOWU

(dbopMBbI Opaka yCTaHOBJICHA €T0 TOCyIapCcTBEHHas peructpanus B opranax 3ATC.

1.2 Tunonorus ceMeiHO-OpayHbIX OTHOIICHUH

Hcropuueckue TUIBI CEMEMHO-OpayHbIX OTHOIIICHUN BEChbMa pa3HOO0pa3HbI,
U BCErja HaxXOJWIHCh B 3aBUCMMOCTH OT XapakTepa pOJCTBA, CYNPYKECTBA,
POIUTENHCTBA.

N3BecTHO, YTO CEMbs, KaK KaXKJO€ COLMAJIbHOE SIBICHHUE, MOSABUIACH HE
CIIOHTAHHO. 3apOKJIE€HUE MHCTUTYTa CEMbH - 3aKOHOMEPHBIA pe3yJbTaT
UCTOPUYECKOM  HBOJIIOLMM  0OmlIecTBa.  BO3HUKHOBEHHE  YNOPSIOUYEHHBIX
OTHOUIEHUI MEXIy PEICTaBUTENIIMH Pa3HbIX MOJOB UCCIIEI0BATEIN CBA3BIBAIOT C
000co0eHneM poIoB.

Pon sBisieTcst Manol 3THUYECKOW TPYIIION, YbW INPEACTABUTEIMN CBA3AHBI
MEXIy COOOW KpPOBHBIMHU y3aMH, a IPOUCXOKJIEHHUE CBOE BEIYT MO OJAHOW JTMHUU
(oTmOBCcKOW MO0  MaTepuHCKOW). [JaBHBIM  TpU3HAKOM W MPABUIOM
BHYTPUPOJOBBIX OTHOIIEHUH B TEPBOOBITHOM OOILIECTBE CIYXWJIAa 3K30raMus
(3ampeleHre BHYTPUPOAOBBIX OpauyHBIX COIO30B), B 9TOM CBSI3U POJIbI HE MOTJIHU
OpOXHUBaTh JPYr OT JApyra B HM3OJSIIMM U TOCTENEHHO CTalu OOpa30BbIBAaTh
IJieMeHa.

[lepBbIM, 06OCTPUBIINM BHUMAHHUE HA MOSBICHUN HOBOT'O THUIIa OTHOILLEHUM
IIPENCTABUTENICH MPOTUBOIOJIOKHBIX IOJOB, @ TAK)KE HMCCIEIOBABIIMM HX, CTAJl
yueHbli U3 Coemunenssix IlltaTtoB JI. I'. Mopran. B pabore moa Ha3BaHueM
«/IpeBHee 00IIECTBO WM HCCIEIOBAHUE UYEIOBEUECKOIo IMporpecca OT JUKOCTH
yepes BapBapCTBO K IMBHITH3ALAN» 3aBepuieHHOM B 1877 roxy, Mopran caenain
NOMBITKY YMOPSAOYUTh HMEIOIIMECS] TO3HAHUS M UCTOPUYECKUM OIBIT IO
MOSIBJICHUIO U BOJIIOIMU CEMEWHO-OpavyHbIX B3aMMOOTHOIICHUN Y HApOJOB MUDA.

Han panHbsiM TpyznoM OH paboTan Ha MPOTSHDKEHUM COpPOKa JIET, W BIUIOTH [0

9 Jlpenee ob6urectBo mmm MccmenoBaHue JTHHWH YeTOBEUECKOTO MPOrpecca OT AMKOCTH depes BapBapCTBO K

nuBum3anuu. — JI.: 3garenscTBO HapoaoB ceBepa, 1935. — 350 c.
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HACTOSIIET0 MEePHOJia 3TOT TPY/ MO MpaBy MPU3HAETCA caMbiM (yHIaMEHTAIbHBIM
UCCIIEIOBAaHUEM B O00JacTH 3apOoXkKICHUsS HHCTUTYyTa ceMbu. @. DHrempc B
uccienoBaHuM 1o HazBaHueM «lIpoucxoxaeHne ceMb, YaCTHOW COOCTBEHHOCTH
u rocymapctBa» (1884 rox), mpomenan aHanu3 paboTel Moprana U TpeanpyHsIT
MOTIBITKY 0OJiee YETKOTO BBISBICHUS COLIMATIBHBIX, SKOHOMUYECKUX, MPUPOTHO-
reorpauYecKux MTPUYMH, OKA3bIBAIOLIUX BIMSHUE HA IMOSBICHUE Pa3TUYHBIX
THIIOB U hOPM CeMEHHO-OpauHbIX OTHOIICHHIH .

OBomronusi  00IIECTBA B KA4YECTBE COLMAIBLHOTO SBJICHHUSI BKJIIOYAET
peann3anuio KOHKPETHBIX MoTpeOHocTel MHAMBUIOB. C OIHON CTOPOHBI, UMH
BBICTYNAIOT MOTPEOHOCTH B MUTAHUH, OJICXK/I€, OBITOBBIX MIPEIMETaX, a C APYrou -
noTpeOHOCTH B OOmEeHuH ¢ cebe mnoao0HbIMU. COOTBETCTBEHHO, pa3BUTHE
0O0IIIecTBa MPOUCXOIUT B JIBYX aCIEKTax: MPOU3BOJCTBO CPEICTB MOTpeOsieHus, a
Tak)K€ BOCIPOU3BOACTBO CaMOTO YEJIOBEUYECKOTO0 MHIWBHUIA, T. €. MPOJOJKCHHE
poJia. DTUM JIByM MpoleccaM MpHUCYyIIa TeCHask B3aUMOCBS3b.

Henocratounoe pa3BuTHE OOIIECTBEHHBIX OTHOIIEHHN OOyCIaBIMBaIH
HEPa3BUTOCTh B3aMMOOTHOILIEHUN MEXAY MPEACTaBUTEISIMU pa3HbIX MOJOB. B
pamKax MepBOOBITHOrO OOlIecTBa TaKMe€ OTHOUIECHHUS] UMENU BEChbMa XaOTHUECKUN
xapaktep. [1o Mepe 0011eCTBEHHOTO pa3BUTH, HEOOXOAUMOCTH pa3/ieJIeHHs TPy
u Oojee YETKOro B3aUMOACHCTBHUS MEXAYy HWHAUBUAAMHU, TOCTEIIEHHO
YIOPSA0YUBAINCH MOJOBBIE B3aMMOOTHOIICHHA. C yKpeTieHueM POAOBBIX OOIIMH
MI0JIOBBIE OTHOLIEHUS CTAJIM HOCUTH 00Jiee YIOPsIOUEHHBIN XapakTep, U Ha CMEHY
Xaoca NpUIuId OpayHble OTHOIICHUS.

Ceromusi Opak - coUMaIbHBIA WHCTUTYT, SIBISIOUIUICS COBOKYITHOCTBIO
MPEANUCAHNN, HOPM, CTaHJAPTHBIX OOpPA3IOB TOBEACHHS, YCTaHABIUBAIOIINX
B3aMMHBIE 0053aHHOCTU U MpaBa JBYX CyNpPYroB, UX OTHOIICHHUS K ACTIM, APYT K
JIpyry, O0IIeMYy UMYIIECTBY U T. II.

Hcropuuecku nepBoHavanbHOU (HOPMOIA, OTpakaBIllel CTENIEHh PA3BUTOCTH

. . ., 21
B3aMMOJICUCTBUI MEXIYy poJaMu, ABISUICA AyalbHO-TpynnoBoi Opak™ . [logoOHas

20 Mapkc K., Durensc @.; N36pannbie npomsseacaus. B 3-x T. T. 3. - M.: [Tomutuzgar, 1986, - 639 c.
ZTrorames E.A. CembeBenenne. YaeoHoe mocoore. HoBocnbupcek: CuoYIIK, 2006. C. 194
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dopma Opaka B TO BpeMs HUMeJa TMO3UTHUBHBIM XapakTep, MMOCKOIbKY
IPENOCTABISATIA BO3MOKHOCTD MOAIEPAKAHUSA POJOBBIX OTHOLIEHUH MOCPEICTBOM
B3aMMOJICUCTBHS Pa3HBIX POJIOB.

IlepBonprurHON 1711 B3aMMOJEHUCTBUS POJOB CTajla HE DKOHOMHYECKAs
11€7I€CO00Pa3HOCTh, a MOTPEOHOCTh B peaM3aIlii TJIaBHOW (DYHKIIMH CEMbU —
pEenpoNyKTUBHOM (YyHKUIMHM (BOCHPOU3BOJACTBA), ITOCKOJBKY BHYTPUPOJIOBOE
KPOBOCMEIICHHE OKa3aJoCh TMOJA CTPOTHUM  3ampeToM. Takum  o0pasom,
BOCITPOU3BOJICTBO OKAa3aJIOCh BO3MOKHBIM JIMIIIb IOCPEICTBOM KOHTAaKTOB C
JIpYTUM pOJOM. 3ampeT BHYTPHUPOJOBBIX OpakOB MMEHYETCS 3K30raMHEd, 4bel
IPOTUBOIOJIOKHOCTBIO SIBIISIETCSL dHIOTaMHs, KOTopasi o0Osi3bIBacT WU30UpaTh
napTHepa UCKIIIOUUTENBHO B IPEJIeNIax CBOEH IpyMIIbI.

JlyaJlbHO-TpYNIOBbIE OpayHble OTHOIICHUS Mpeo0dsafand B MEpPUOd T. H.
JUKOCTH, KOTJa MEXIy JHIAMH, BCTYMAIOIUMU B Opak, XO34iCTBEHHBIE U
HPKOHOMUYECKHE CBSI3U OBLIM BECbMa Cladbl, a B CBA3M C ITHUM OpayHble Mapbl
4acTo pacnajanuchb. B momoOHOM OpadyHOM COIO3€ MPOCMATPUBAIMCH TOJIBKO
MPEANOCHUIKH TIOSIBJICHHS] HHCTUTYTa CEMBHU.

Cembsi — »9TO Oasupyromasici Ha KpPOBHOM PpOJICTBE WM OpaydHbIX
OTHOIIICHUSAX COIMANbHAsI TPYIINA, YYaCTHUKH KOTOPOW, Kak MpPaBHUIIO, CBS3aHBI
oOmuM  x034icTBOM  (ObITOM),  B3aUMOIOJJIEPKKOM U MOpaJbHOU
OTBETCTBEHHOCTHIO. PenpoaykTuBHas (QyHKIUS sBISETCS TNaBHeWIend QyHKIuen
CEMBH.

B cBsi3u ¢ Tem, 4TO TIEPBOOBITHBIN PO/ ObUT SK30TaAMHBIM, OH HE MOT OBIThH
COCTABJICH CEMbSIMHM, OJHAKO Jal TOJYOK K 3apOXKJIECHUIO 3TOr0 HWHCTUTYTA.
[TockonbKy B TpYNIOBBIX OTHOLICHHUSIX HEOCHOPHUMBIM POJIUTENIEM MOTIJa ObITh
TOJIBKO MaTh, BCSl pOJOCIOBHAS COCTABJISIACh IO MaTePUHCKOM JTMHUH. B TO Bpems
npeo0iafanyd HEYyNopsIOYeHHbIE OTHOUIICHUsS, HE OOJIEYEHHbIE B KaKyO-THOO
(dbopMy MOCPEICTBOM OMPEICICHHBIX MPaBUJI, SIBISIIOIIMXCS 00S3aTeIbHBIMU IS
ctopoH. [TogoOHbIe paBmia ObLTH CHOPMUPOBAHBI TOPA3I0 MTO3THEE.

B Pa3BUTHUHU HHCTUTYTA CEMbH MOKHO BBIICIINUTH HCCKOJILKO 3TAIlOB.
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[Ipocreiimelt popMoii sBISETCS KPOBHOPOJCTBEHHAS CEMbs, B KOTOPOU
MEXKIIOJIOBBIE OTHOUIEHUS 3alpellaincCh JHIIb MEXIY JETbMU U UX POJIUTEISIMU.
OcranbHble TPEACTaBUTENM CEMbH, O0OJAJAIONMe POJCTBEHHBIMHU CBS3SIMU
(cectppl M OpaThs JHOOBIX POACTBEHHBIX CTENEHEH), ApPYr [Uisl Apyra MOIJIH
ABJIATHCS )KEHAMHU M MYKbIMH. ECTECTBEHHO, YTO KPOBOCMELIEHUE B TAKOM THUIIE
CEMBH MPUBOJMIIO €€ K IIOCTENIEHHOMY BBIMUPAHUIO.

Bropoii uctopuueckoit GpopmMoil ceMeWHBIX OTHOIIEHUH, 0OoJjiee pa3BUTOMH,
ABUJIACh IMyHalyaJbHasl CEMbs, KOTJa MYXYUHBI — MPEACTABUTEIN OJHOTO POJaa
CO3JaBaJli CEMBIO C JKCHIIMHAMHU JIPYroro poja. B Takoil cembe ycTaHaBIMBAJICS
3ampeT Ha OpayHble OTHOILIEHUS MEXIy MOKOJEHUAMH Ha BCEX KPOBHBIX
POJICTBEHHUKOB, B TOM YHCII€ €AMHOYTPOOHBIX cecTep U OparbeB (T. €. IO
MaTEpPUHCKOM JIMHUM), a TaKXKe M0 BCEMY O00bEMY POACTBEHHBIX JIMHUU (IeTeill U
BHYKOB cectep H OparbeB). [lmemMeHa, rae poACTBEHHOE KPOBOCMEIIEHUE
OTrPaHUYMBAIOCh Haubojee IKECTKO, pa3BUBAJIUCh HAMHOIO HHTEHCHBHEE
OoCTalibHbIX. Tak, OY€Hb JOJIrOo€ BpeMs KpPOBOCMEIIEHHE pa3pelansoch Ha
["aBaiicKMX OCTpOBax, a OTKa3 OT HEro CTajl HEMPOCThIM, HO HEU30EKHBIM (HaKTOM.
Takum o00pa3oMm, NyHalyallbHYI0O CEMbI0O MOXHO TNpPHU3HATh CaMOMl pPa3BUTOU
dbopmoii rpynmoBoro Opaka, rjie¢ B OCHOBY MOJIO’KEHBI OTHOIIICHUS PO/Ia.

Crnenyronasi CTylneHb HBOJIIOLMM OpayHbIX OTHOLIEHWH, KOTOpas Oblia
3apOK/I€Ha B MCTOKax TpPyNIoBOro Opaka, Npe/CTaBlieHa MapHOM CeMbEu.
['pynnoBbie OpadHble OTHOIIEHUS HE HCKIIOYAJIM BO3MOXHOCTh OOpa3oBaHUs
OTIEIBHBIX Map, COCYIIECTBOBABIIMX IPYr ¢ ApyroMm. MHorga myx4uHa cpeau
BCEX JIPYTUX OMNpeNeisl AJig ceOsl OJHY KEHILIMHY - TJIaBHYIO JKE€Hy, OT/AaBas e
Oonblliee TPEANOYTEHHE, B CBOIO OYEpelb CTAHOBSCh €M TIJIaBHBIM MY>KEM.
[TonoGHBIE OTHOLIEHUSI BHICTPAUBAIMCH BOBCE HE HA KAKOM-TMOO 3KOHOMUYECKOM
WHTEpEece, a UCKIIIOUUTENLHO Ha B3aUMHOM BIICUEHUHU.

Yem Oosbliiee pa3zBuTHE MOJTydaa poj (OmpenensBUIMICS MO-TPEKHEMY IO
MaTEpUHCKON BETBH) U CJOKHEE CTAHOBHWJIOCH OTBICKaTh OpadyHOro maprHepa, He
BXOJSIIIETO B pa3pacTaBIIMKCA KPYT POJCTBEHHHKOB, T€M 0ojie€ yCTONYHBBIMU

BbICTynanu napHeie 6paku. C TeueHneM BpeMeHH Takoil Opak Bce 0oJiee BBITECHSIT
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rpynnoBoii. CTOUT OTMETUTh, YTO B Cllydyae pacnajza OpadyHOro coro3a JAeTel
HAJJIEXKAJO OCTABIIATH C MATEPBIO.

IIpy Bcex MMEMOIIMXCS TOCTOMHCTBAX NApHOM ceMbe ObUI MpHUCYL] U
HEKOTOPBIN JIEMEHT HEYCTOMYMBOCTH: BEPOSATHOCTD JIETKOTO Pa3pblBa OTHOLIEHUN
110 MHULIMATHUBE JIOOOr0 M3 CyNpyroB, IPaBO HA MOBTOPHOE BCTYIUIEHUE B APYrou
COI03 TMOPOXAATU OLIYIIEHUs BPEMEHHOCTH M HE BBIABISIIM IMOTPEOHOCTEH B
003aBe/IeHUU OOIIMM XO3SHCTBOM. JTO B OCOOCHHOCTH OTHOCHIJIOCH K MY)KUHHaM,
KOTOpBIE€ MPHU pa3BoJE ObLIM BBIHYXKIEHBI MOKUHYTH oOuiee xunuie. [lonodHoe
I0JIO’KEHHUE BELIEH crlocoOCTBOBAIO TOMY, YTO POJIHOM cuMTanach TOJbKO MaThk. B
TOT NEPUOJ JKECHIIMHAM ITPUHAJJIEKATIO BECBMA BBICOKOE TOJIOKEHNUE B UEPAPXUHU
COLIMAJIbHBIX OTHOLICHUH.

Pacnag  mepBOOBITHO-OOIIMHHBIX  CBSI3€M W 3apOXKJICHHE  YaCTHO-
COOCTBEHHMYECKUX OTHOLIEHUM MPHUBENIO K MOCTENEHHOW CMEHE MapHOM CeMbH
MOHOTaMHOM. MoHoramusi cTaja CJIEICTBUEM pa3BUTHsS OpayHBIX OTHOILEHUMN
HOBOI'O KayeCTBa.

B snoxy umBuiau3anuu MOHOTaMus — €AMHOOpayue sIBUJIOCh UCTOPUUYECKU
pa3BuTON (opmoil OpayHO-CEMEHHBIX OTHOIICHHM, B paMKaxX KOTOPOM MY>KYHWHA
COCTOSITT B Opake C OJHOM >KEHILIMHOWN, a OHAa, B CBOI OuYepeib, ObUIa 3aMyKeM
TOJIBKO 3a OAHUM MyXuuHOM. I[Ipu 3TOM mpeamnosaraauch AOJrOBPEMEHHBIE
OTHOLICHHS CYTPYTOB™~.,

[leprion ycusieHuss BIMSHMS YAacTHOM COOCTBEHHOCTM M pacmana
MaTpuapxaTra CBsi3aH, B TOM 4YHUCJE C NpOLEcCaMy OJOMAIIHWUBAHUSA JKMUBOTHBIX.
Pacnpoctpanenne CKOTOBOJICTBa, 3eMiielieNiisi, 0OpabOTKU METaIOB BCE OOJIbIIIe
YKPEIUIAET IOJIOKEHUE MYKYMHBI - IJIABBI CEMbBH, ITOCIE CMEPTH KOTOPOrO BCE
MMYIIIECTBO MepeaaBaioch OOIIMHE, a HE IETSIM HIIN KEHE.

Pa3BuTHe BhIllIEyKa3aHHBIX OTpacie X035HUCTBA, TPEOYIOIINX MTPUBICUYCHUS
JIOTIOJTHUTEIBHON pabouel CUjIbl CIIOCOOCTBOBAJIO, IIOMUMO MPOYETO, MOSBICHUIO

pa6CTBa. MY)K‘II/IHBI MOTJIM CTaTh COOCTBEHHHMKAMH HE TOJILKO I'OJIOB CKOTa, HO 1

%2 Huxkomaes H. H. Tursl ceMeii B COBPEMEHHOM POCCHIACKOM OOILIECTBE: COLMATBHO-(PHIOCOBCKHil aHAIN3: [IHCC.
... kKau. opua. Hayk: PoctoB-Ha-/lony, 2007. 224 c.
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KUBBIX o€ — paboB. COOTBETCTBEHHO, MO MEpEe pa3pacTaHus pa3MeEpOB
COGCTBEHHOCTH MYKYMHA HAEISUICA BCE 60sIee 3HAYMMON TO3HIIHEH B ceMbe™,
Takum 00pa3oM, BO3MOXKHO BBIJIETUTH TPU OCHOBHBIX THIA Opaka, B
COOTBETCTBUM C TpPEMs IJIaBHBIMU CTaIusIMH pa3BUTUA 4denoBedecTBa. [lepuonmy
JPEBHOCTH COOTBETCTBYET TPYNIOBOW Opak, BapBapCcTBY — NapHbIM Opak, a

MUBHUJIM3allU IIPUCYITA MOHOI'aMUAA.

2% CeMeiiHOe TpaBo: YUeOHUK IS aKageMIdecKoro Gakanaspuara / o ped. E. A. UepaHoBoii. 5-¢ u3i., mepepad.
u gon. M.: M3patensctBo FOpaiir, 2018. 331 c.



22

I'maBa 2 Oco0EHHOCTH MPABOBOIO PETYIUPOBAHUSA CEMEHHO-OpayHbIX

OTHOIIIEHUU

2.1 OcHoBHBIE POPMBI CEMEITHO-OpayHBIX OTHOIIECHHI

B coBpemMeHHOM Mupe BOIPOCHI MPABOBOTO PEryIUpOBaHUS OpadyHO-
CEMEHHBIX OTHOIIEHHI BCTAIOT ¢ 0COOO0M OCTPOTOM. My>KUMHBI U >KEHILHUHBI BCE
Yale BCTYNalOT B CEMEHHbIE OTHOLIEHUs 0€3 MX rOCyAapCTBEHHOW PETruCTpallvy,
HOSIBJIIFOTCST OJHOIOJIBIE COIO3bI, B TOM YHCIIE B Halllel cTpaHe, Ize Takas ¢popma
CEMbU BOOOIE HE YpPEryJIHpOBaHa, BO3HUKAIOT (OPMBI CEMEHHBIX COIO30B,
U3BECTHBIEC APYIMM TrocyZapcTBaM, HO HeusBecTHble B Poccuiickoin @enepanuu
(3aperucTpupoBaHHBIC MAPTHEPCTBA), PACTET YHCIO "CMeEIIaHHBIX" map (TpakIaH
Poccum u wWHOCTpaHUEB), BO3HMKAET MHOXKECTBO MpOOJEM TMpU MPABOBOM
PEryIHpPOBAHHH TAKHX OTHOLICHHI, a TAKXKE B CIIy4ae BOSHUKHOBEHHS CIIOPOB- .

Nutepec k mpobOiiemMam ceMEeMHOro mpaBa 3a TOCJIEAHUE TOJbl HE
ocnabeBaeT, a ckopee, Ha00OpOT, C Ka)JbIM I'OJOM MHPUOOpETaeT BCE HOBOE U
HOBOE€ 3By4yaHHE. DTO OOYCIIOBJIEHO KaK COBEpPUICHCTBOBAHMEM HallMOHAJIbHBIX
CUCTEM CEMEWHOr0 3aKOHOAATENbCTBA, TaK M IIOBBILIEHHBIM BHUMAHUEM
roCyJapCTB K BOIIPOCAM CEMbM, MATEPUHCTBA U IETCTBA B IIOCIEIHEE BPEMS, YTO
NPENONpPENEIEHO HEOOXOJMMOCThIO PEHICHUs JAeMOrpaU4yecKuXx ¢ HHBIX
COIMAITBHBIX TPOBIIEM TOCYIAPCTB™

CerogHss B MHUPOBOM MpPaKTHKE TOCyIapcTBa B 3aBUCHUMOCTH OT (OPMBI
perucTpaluy B HUX Opaka MOXHO pa3feiuTh Ha Tpu rpynnsl. K mepBoit rpymre
OTHOCATCA CTPaHbl, B KOTOPBIX IPAaBOBbIE MOCAEACTBUSA (Kak U B Poccun cerons)
MOPOXKAAET TOJILKO Opak, 3aperuCTpUPOBAHHBIA B TOCYJAPCTBEHHBIX OpraHax. B
ux uucne: Opanuus, bensrus, I'epmanus, Isenuapus, Hunepnanael, Anonus u

nap. BTopyio rpymniy COCTaBISIIOT TOCYAapCTBa, B KOTOPHIX Opak MOXKET OBITh

2 Boiirosuu E.IT. IIpaBoBoe perynupoBaHHe CEMENHBIX OTHOIIEHUI C ydacTueM HMHOCTpaHueB B PD: uroru u
HepCreKTHBHI // AKTyasbHbIE IPoOIeMbl poccuiickoro npasa. 2017 N 5 C. 137 — 141,

% Uepubix A.B. AKTyanbHbIe BONPOCH TMPABOBOTO PETYIHPOBAHHS (OPM COBMECTHOTO IPOXKHBAHHS //
Ansokarckas npaktuka. 2018 N 6 C. 30 — 32
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3aKJII0YEH KaK B TPaXJIaHCKOW, Tak UM B peNuruo3Hor ¢gopmax. Hampumep, mo
3akoHoAaTenbCcTBY AHrnuu, Jlanuu, Wcnanuu, WMTanum, HEKOTOpBIX IITaTOB
CIIA, Opak MOXeT OBITh 3aKJIIOYEH KaK B TPaKJIaHCKOW, TaK U B PEJIMTHO3HOU
dopmax. Crnenyer oTrMeTuTh, 4YTo B Hrtammm wu Vcnmanum miis  moJgHOTO
IOPUINIECKOTO TIpU3HAaHUS Opaka, 3aKIIOYEHHOTO B pEIUTrHo3HOW (opme,
TpeOyeTCsi ero perucTpaiusi rocylapCTBEHHBIMU opraHamMu. B TpeTpio rpymnimy
BKJIIOYAIOTCS CTPaHbl, B KOTOPBIX 3aKIIOUECHHE Opaka BO3MOXKHO TOJBKO B
penurno3Hor ¢opme. K »aTOi rpymnme oOTHOCATCH, Hampumep, AHIoppa,
JIuxTtenmrelin, Hekotopelie mrartel CIIIA, otaensHbie npoBuHnMu Kanansl, Upak,
I/IpaHZG.

[IpuBenem mpuMepbl CTpaH U3 BTOPOW TPYMNIbI, TJ€ €CTh I'PAXKIAHCKUN U
PEIUTHO3HBIN Opaku, 4TOOBI PACCMOTPETh BO3MOXKHOCTh MOI00HON MPAKTUKH TS
Poccun. IlepkoBHbie Opaku B Mtanuu, 3akiro4aeMble CBSAIICHHOCITYKUTEISIMU
KAaTOJIMYECKOTO UCIIOBEIAHUS T10 MOJOKEHUSAM KAHOHUYECKOTO IIpaBa, BEAYT K TEM
K€ MPABOBBIM MOCIEICTBUAM, KaK U CBETCKHUE, HO TOJBKO €CIIA B KHUTY 3alUCH
AKTOB TPAKIAHCKHX COCTOSIHMI ObLTa BHECEHA COOTBETCTBYIOIIAS 3aIlHCh .
['paxxganckue TOCHEACTBUS Takoro Opaka HAaCcTYyMalT C JaThl BEHYAHUS
HOBOOpAYHBIX.

I'paxnanckuii  koaekc JlaTBUM yCTaHABIMBAET KOPUAUYECKHM paBHBIC
anbTepHATUBHBIE (OPMBI Opaka: PeIUTHO3HYI0 M TOCYAapCTBEHHYIO. J[yXOBHBIE
CIIy’Kalllie, OTHOCUTEIIbHO Ka)KJI0OTO COBEPIIEHHOTO Opaka, 00s3aHbI B MEPUOJ 10
14 nHEell OMOBECTUTH OTIAEN 3alMCH AaKTOB TIPaXXIAHCKOIO COCTOSIHUSA, Ha
TePPUTOPUH ACHCTBHSI KOTOPOTO OBLIO COBEPIICHO [EPKOBHOE OPAKOCOYETAHHE ",

Uexusa, Ilonbma, XopBaTus W HEKOTOPBIE APYTHE TOCYIAPCTBA TAaKKE
MPU3HAIOT U PEIMTUO3HYI0, U TOCYapcTBEHHYIO0 Gopmy Opaka. B CoequHeHHBIX
[[ITatax Opaku PErHUCTPUPYIOTCS COTJACHO 3aKOHOJATENIbCTBY KOHKPETHOTO

mrata. [IpuMepHO B TpETH MITATOB JOMYCKAETCS 3aKII0YEHUE OpavHOro COr3a 10

% pacaaHCKOE M TOPrOBOE MPaBo 3apyOeskHbIX cTpan: Yue6. mocobue / Ilox pex. B.B. Bes6axa, B.K. [Tyansckoro.
M., 2004. c. 614-615

" Tpernsik T.A. [Topsizox 3akmouctus 6paka B Wranuu / CIIC Koncynsrartllmoc. 2012.

% Kocapesa M.A. UHCTHTYT Gpaka: cpaBHHTEIBHO-TIPaBoBoe uccnegosanne. M.: FOpmuruapopm, 2009. C. 122.
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HOpMaM  0OIero 1mpaBa, HE MPEAyCMATPUBAIOUIMM  TOCYJIapCTBEHHYIO
PETHCTPALMIO B pAMKaxX €IMHOIO peecTpa. AJBOKATAMHU CYNPYTrOB B MHUCbMEHHOM
MOPSIJIKE COCTABJISIETCSl JOTOBOP O 3aKJIIOYEHUW Opaka, MOJANHUCHIBAEMbIN
CBHUIETEISIMU M CTOpoHamH. [Ipy Hamuuum 3TOro JOroBOpa MOKHO IIPOBECTH
LEPKOBHBIA 00psia OpakocoueTaHus. B psae mTaToB ycTaHOBJIEHa MpoIEaypa
IPOBENICHUS]  TOCYAApCTBEHHOW  perucTpaluu  Opaka, COBEpPIICHHOTO B
FOCYyJIapCTBEHHBIX OpraHax WA pPEIUTHMO3HOM opraHu3anuu. M3HaganbHO
3asiBUTENSIM ~ CJIeAyeT OoOpaTUTbCcs B TOCYAApCTBEHHBbIE OpraHbl B cdepe
peructpauuu Opaka 3a JIOKyMEHTOM, HMEIOLIIUM  YAOCTOBEPAIOIIUNA U
pa3pelINTENbHBIA XapakTep. B psae ITaTtoB 3asBICHUE HA MPEIOCTABIICHHE
JOKYMEHTa O perucrpanuu Opaka HE0OXOJUMO COCTAaBUThH 3apaHee (CPOK MOXKET
COCTaBUTH JI0 7 JHEW), B APYTUX OH BBIJACTCS MOMEHTAJbHO. JleficTBHE Takoro
JOKYMEHTA, KaK IPAaBWIO, COCTABISET TPUALUATH CYTOK, B TEYEHHUE KOTOPBIX
CJIEIyeT MIPOBECTU LIEPEMOHHUIO0 OPAKOCOUETAHUS B PEIMTHO3HON OpraHU3alu Win
rOCYJapCTBEHHBIX OpPraHax, MOCJIE YEro BHOCSITCS CBEIECHMS B PETHCTPALIMOHHOE
CBUJETEIBCTBO O OpakocoueTaHUH, KOTOpPOE IOJAeTCs B COOTBETCTBYIOIINE
PETUCTPALIMOHHBIE OPTaHbI.

B BenukoOpuTaHuu TakKe CYIIECTBYET BO3MOXXHOCTh 3aKIIOUECHHS
peNMruo3Horo Opaka (B AHIJIIMKAHCKOM LIEPKBH), a TaKKe TPaXITAHCKOTO Opaka,
TPEOYIOIIEr0o NPOXOXKJAEHUSI TOCYIapCTBEHHOM pEerucTpaluu, K TMOCIEAHEMY
OTHOCATCSA TaKXe Opaku PeIMTHO3HbIE, HO «HEAHTJIIMKAHCKHE» (3aKIIOYEHHBIE B
MHBIX KOH(eccHsx)™.

B craHax MmycCyJIbMaHCKOW MpPaBOBOM CEMbH, HOPMBI, PETYJIHUPYIOLIUE
aCMEeKThl OpavyHO-CEMEHHBIX OTHOIIEHWUW, MPOYHO CBSI3aHBI C MPEAMUCAHUSIMU
uciama. OHAKO B MCIAMCKUX KOH(ECCUSX, Y IIMUTOB M CYHHUTOB, HampuMep,
pPa3IMYHO MHTEPIPETUPYIOTCS TOJOKEHHS Illapuara, 3aTparuBarolide OpadHo-

ceMeliHble OTHOIICHHS .

ngapaCGHKOBa A.H. TIpaBoBbie acHeKThl CEMEHHBIX OTHOIICHMH: OTBETHI Ha BOMPOCHl U KOMMEHTapuu. M.:
Bbubnunoreuka "Poccuiickoii razetsr”, 2014. Boim. 13. 144 c.

%0 MycynapMaHcKoe TpaBo: buOimorpadudeckuii ykaszaTenb MO0 MYCYJIbMAaHCKOMY TpaBy W OOBIYHOMY TIpaBy
HapoJI0B, UCTIOBeAyIOMMX MciaM. M., 3natensckuit nom Mapkanu, 2010.
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Bo mHoOrumx apaOckux cTpaHax NpelycMOTpeHa NHuchbMeHHas (opma s
3aKJII0YEHUs] OpadyHOro Joroopa. Takoil AOTOBOp MOKET 3aKJIIO4YaTbCd U BHE
rOCyJAapCTBEHHOTO OpraHa, OJIHAKO B OO0SA3aTEIbHOM TMOPSAKE TOJJICKUT
peructpanuu B HeM. [lomuramust G0 mpsiMO yCTaHOBJIEHA, JTMOO HE 3aIpelieHa
3aKOHOJATEIbCTBOM, MPH TOM B HEKOTOPBIX TOCYJapCTBaX >K€Ha BIIPaBe
MPEAYCMOTPETh B JIOTOBOPE MOJIOKEHHE O BO3MOYKHOCTH Pa3BOJa, €CIU CYINPYT
3aKounT Apyroi opak (Erumer, Mopaanus). Pasperienne Ha 3aKJIF0ueHAE HOBOTO
Opaka B Cupuu cyJ1 laeT JUIIb OIIEHUB MaTepuaabHOe MojiokeHue auia. B Mpaune
KOJIMYECTBO €IMHOBPEMEHHBIX OpakoB OrpaHHuYeHO JAByMs. B mocnemHee Bpems
UpaHCKOE OOUIECTBO MOCTENEHHO OCBOOOXKIaeTcd OT mojauramuu. B uenowm,
MHOTHE HCCJIEIOBATENN CErOJIHS 3aMEYaroT, 4TO HCIAMCKHII MHUp, HECMOTpS Ha
BCIO €r0 HEOJTHOPOJHOCTh, OTAAISIETCS] OT OECKOHTPOIBHOM MOJUTAMHH.

Kak ykaspiBaeT M. B. I'aBpuii, cerojgHs Haiie rocyaapcTBo (GopMaabHO HE
NPUHUMAET YYacTUsl B JICATEIbHOCTH PEJIUTHO3HBIX KOH(ECCUH, MOCKOJIbKY
MOCJIEIHUE OTAENEeHbl OT Hero. B TO ke Bpems rocyJapCTBEHHOE MpPU3HAHUE
PEIMTHO3HOTO Opaka MOXET SBUThCS BaXXHBIM IIIarOM KakK Ha MyTH COJIMKEHUS
PENMTHO3HBIX KOH(ECcCHil U TOCylapcTBa, TaK M Ha MyTH peaiu3allii 3aKOHHBIX
VHTEPECOB IPakaaH Poccuu®.

[IpencrapisieTcsi, 4TO AaHHAs TUIOTE3a HE COBCEM YMECTHA [JIsl HAIIEro
rocyapcTBa, IMOCKOJIbKY, BO-TIEpBBIX, Poccust mpoBo3riacuia celsi CBETCKOU
ctpaHoil B OCHOBHOM 3aKOHE€; BO-BTOpbIX, B P® mpoxKuBarOT NpencTaBUTEIN
pPa3HBIX PEIUTUN, W KAXKJAOW M3 HHUX MPUCYIIHM CBOM OOpSIIBI U TPATUIUU; B
TPEThUX, 3TO MOXKET BbI3BaThb COOTBETCTBYIOILIME 3JIOYNOTPEOIEHUS CO CTOPOHBI
oTpeIeIeHHBIX JINIT ((PUKTUBHBIC Opaku U T. 11.).

B pamkax HacTosimieit paboThl 11es1ecoodpa3Ho paccMOTpeTh (HopMbI Opaka,
HE TaK JaBHO IIpU3HaHHbIE Vcranuen.

Tak, momMumMoO TpaguiMoHHOTO Opaka, Juisi mapTHepoBB Mcmanum

NpeyCMOTPEHA albTepPHATUBHAS (OpMa COBMECTHOTO MpOXHMBaHUs «pareja de

S appum M. B. Jlerntuvusanms (neranmsamys) KOHGECCHOHAIBHOTO Gpaka B poccmiickoil (penepammn. FOpucer —
IIpaBosen, 2012 T.
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hicho» (uro B mocimoBHOM miepeBoje o3HauaeT "dakrTuueckas mapa'), B psac
aBTOHOMUH nMeHyeMas "'unones estebles de pareja” ("crabmibHas mapa'.), TO €CTh
(akTHYECKOE COBMECTHOE MpPOKWBaHWE, Mmapa je-(pakTo, PErUCTPUPOBAHHOEC
COXHTEIbCTBO. Takas (opma HabUpaeT Bce OOJBIINYI0 BOCTPEOOBAHHOCTD CpPEIU

32
TpaKIaH .

CoxxuTenmu COBMECTHO IPOXKHMBAIOT KakK CYNPYrH, HUMET oOliee
XO03sICTBO, a TAK)K€ B3aMMHBIE IpaBa U 0053aTEIbCTBA.

@PakTU4eCcKas rmapa COCTOUT NOJ TOCYJapCTBEHHOM OXPAaHOM, B CBSA3U C TEM,
4YTO MpEAcTaBiIsieT co00il O0COOBI THUII CEMbH, AaHAJOTHMYHBI Opaky, BHE
3aBUCUMOCTH OT HaJIM4us B HEM JeTeil. CieyeT OTMETHUTh, YTO ITPaBOBOM OXpaHe
HOJIEKUT TOJBKO (hOpMaTM30BaHHOE (MM 3apETUCTPUPOBAHHOE) COKUTEIHCTBO.

Tem He MeHee, B MPaKTUUYECKOW JEATEIBHOCTH HAOIIOIAIOTCS HEKOTOPbIE
CJIO)KHOCTH C HAJACJICHUEM OPUANYECKHMH TapaAHTHUSMH OTIEIBHBIX COKUTEIBCTB
60 coxurtenel. [I[puunHON TOMY CIYKUT TO, YTO B HBIHEIIHEN 3aKOHOIATEIbHOM
permaMeHTaluu «(pakTUUecKol mapb» B CUCTEME ITpaBa HAOIIOJAETCsl OTCYTCTBHE
OJIHOOOPA3HOI0 YHUTApPHOrO MOAXOAA, KOTOPbIA MOr Obl BbIpa0OTaTh €IWHOE
OTHOLIIEHHE K YKa3aHHOMY COLMANbHOMY MHCTHTYTY . Ha ypoBHe rocymapcTsa
HEKOTOpbIE AaCMEKThl (PAKTUUYECKOIO COXHUTEIbCTBA PErJIAMEHTHPYIOTCS, B

., 34
yacTHOCTH, 3akoHOM "O ropoxackoi apenpae"

, a Takke "OO MCKYCCTBEHHOM
orI0A0TBOpeHHK ">, BBISBHB MPaBOBOH BAaKyyM M (paKTHUECKOE MONOKEHHE 1el,
nepea KOTOpbIM 3aKOH HE CHOCOOEH OCTaTbesl B CTOpOHE, HauuHas ¢ 1998 rona
MECTHBIC ~3aKOHOJATENM° MpPHHSIMCH 33 PErIAMEHTAMI0  (DAKTHUECKOro

COXHUTCIIBbCTBA, IIPCIOCTABUB UM HpaBOBOﬁ CTaTyC U IOPUIUYICCKYIO OXPaHYy.

%2 Cwm., Hanpumep: Anb6ukoB W.P. 3ammTa mpaB M MHTEPECOB JIAI, COCTOSIMX B (PAKTHUECKHX CYMPYKECKHX
OTHOIICHHSX: TMPOOJIEMBI U TIPaBOBBIE 0COOCHHOCTH UX pazpemieHus // CemeliHoe u >kunuiHOoe npaBo. 2015. N 2;
Bapransaa M.O. @akTuyeckue CynpyKeckre OTHOIICHHUS B pemieHnsx EBpomelickoro cyaa mo mpaBaM 4YeloBeKa U
poccuiickas cynebnas npaktuka // Cemeiinoe u >kwuinHoe npaBo. 2017. N 2; INanwukun B.b., [Tannukuna E.B.
IIpeanoceTku 1 CrOCOOBI MHCTUTYAJIM3AIUN COXKUTENILCTBA B Opak B poccuiickoM mipase // CeMelHOe U KUITHIITHOE
npaso. 2017. N 4.

%% Cwm., manpumep: Bopmumckas JI. HoBble TEHICHIMH B Pa3sBUTHH CEMEITHOTO Npapa: BHEOPAYHbIE COKO3BI Ha
IpUMepe OTAENBHBIX eBporieiickux crpaH // CemeiiHoe u xuimiHoe rpaso. 2007. N 2.

ey 29/1994, de 24 de noviembre, de Arrendamientos Urbanos."BOE" num. 282, de 25/11/1994.

% Ley 14/2006, de 26 de mayo, del Sobretecnicas de reproduccion humana asistida. "BOE" num. 126, de
27/05/2006.

% B 1998 r. KaranoHusi Gbina mepBOil aBTOHOMHEH, NMPHUHSBIICH 3aKOH O (DAKTHUCCKUX COKHTEIbCTBAX. Ley
10/1998, de 19 de agosto de 1998, de Uniones estables de pareja."BOE" num. 198, de 19/08/1998.
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B 4acTHOCTH, KOHKpETHBIE TEPPUTOPHUH, HAAEICHHbIE ABTOHOMHBIM
CTaTycoM, pa3paboTaid aKThl, YHOPSAOYUBAIONINE CBS3U, TOXKICCTBEHHBIC
OpaunbiM. Tak, JEHCTBYET HECKOJBbKO pa3HbIX BAPUAHTOB PErMOHAIBHOIO
3aKOHOJaTEIbCTBA, PETrYIUPYIOLIUX paccMaTpuBaeMble 00IECTBEHHBIE
otHomeHus. B ceromusmumii nepuon 3/4 aBtoHomuii VcmaHuum yTBepIwH
HOPMATHBHBIE JOKYMEHTHI, B TOW WIM JAPYIOW CTENEHU KOHKPETU3UPYIOLINE
nosioxkenue (¢akrtuueckoil mapel. Hampumep, Kactumus-Jleon, Kactunbs-na-
Manua, He yTBepAMBILIHE IOpuUauUeckoe mnpusHanue pareja de hicho, Bce xe B
opranax 3AI'C mnpenycMmaTpuBarOT €IMHBIA pEECTp TpaxJaH, IPOKUBAKOLINX
COBMECTHO H KEJIAIOLIUX MOJYYUTh YA0CTOBEPEHUE COKUTENBCTBA. B TO e Bpems
aBToHOMMM Mypcusu Jla-Puoxa BoBce HE mpeayCcMaTpUBAKOT IPABOBOTO
PEryIMPOBAHUS pACCMAaTPUBAEMOI0 OOIIECTBEHHOTO HHCTUTYTA.

Mexnay Ttem, oOs3aTenbHbIM I (AKTHUECKUX COXKUTENEH SIBISIETCS
opopmiieHHE OJHMM U3 3aKOHHBIX CIIOCOOOB. IOCPEICTBOM HOTAPHUAIBHOIO
3aBEpEHNs COIVIAIIEHUS ABYX IAPTHEPOB; IyTeM peructpauuu B opranax 3AI'C B
COOTBETCTBUM C MECTOM KUTEIbCTBA.

3apeructpupoBaTh  (PAKTUUYECKOE  COXHUTEIBCTBO  BO3MOXHO  JIMIIb
MOCPEJICTBOM TOATBEPKIACHUS COBMECTHOTO MPOXUBAHUA Ha MPOTHKEHUU
ONPENEICHHOrO0  IepuoAa  BpPEMEHM  (YCTAaHABIMBAETCS  PErHOHAIBHBIMU
NPAaBOBBIMU aKTaMH, KaK TMPaBWJIO, COCTaBiIsieT 1-2 roma HEMmpephIBHOTO
COXKUTEJIbCTBA, HO IAHHOE YCIIOBUE HE JCUCTBYET MPU HAJUUUU 00ILEro pedeHka).
@DakT HENpPEepPBIBHOTO COKUTEIBCTBA MOATBEPKAACTCS MOKYNKON HEIBUKUMOIO
UMYIIECTBA B OOIYI0O COOCTBEHHOCTH, 3aKJIFOUEHHEM OOLIEro JOTrOBOpPa aApEHbI
JKUJIOTO TIOMEIIEHHUS, Hadu4yueM oOIero OaHKOBCKOTO cuera, OohopMIICHHEM
oOlIero mojMca MEIMIMHCKOTO cTpaxoBaHus u T. . [locne mnpoxoxaeHus
COOTBETCTBYIOILIEW  PErUCTPALIMM, COXHUTEIM  HAACNSAIOTCS  IpaBaMu U
00513aHHOCTSIMHU B OTHOILIEHUU JIPYT ApYTa.

B mpomecce odopmienus ¢HaKTHYECKOTO COXHUTEIbCTBA TpeOyeTcs

COOJTFO/ICHHE HEKOTOPBIX YCIOBHH (aHAIOTHYHO Opaky). Cpenu HuX:
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- 3aMHTEPECOBAHHbBIE I'PAXIAHE JOJIKHBI SBISATHCS COBEPLICHHOJETHUMH, B
UHOM cllydae (PakTHUYEeCKOE COXKUTEIbCTBO BO3MOXKHO O(QOPMHUTH TIpU
HIMaHCHIIALINY,;

- COXHUTEJIM HE MOTYT COCTOSITh B OpayHbIX OTHOLICHUSX WJIH B HHOM
(aKTUYECKOM COXKHUTETHCTBE,

- Tpa)kJlaHe JOJDKHBI OBITh IMOJTHOCTBIO JIEECIIOCOOHBI, HE UMETh KaKUX-I100
NICUXUYECKUX PACCTPOICTB, MPU OOHAPYKEHUH KOTOPHIX (DaKTUYECKUE OTHOIICHUS
HE MOJyIekKaT perucTpanumy;

- MEXIY COXHUTEISIMU HE JIOJDKHO OBIThb MPSMBIX POJACTBEHHBIX CBS3EH,
IIOCKOJIbKY MHIIECT 3aIIPEIaeTCs.

OTHOCUTENBHO K€ Mojia OpaudyroIIMXCs JIMI, B WCIAHCKOM IPaBONOPSIKE
yCTaHaBIMBAETCA TEHJAEHUUs WHAU(G(EpEeHTHOCTH AAHHOro ycioBHs Opaka. B

COOTBETCTBHU co cTatheii 44 T'K Mcmanum®'

OpauHblii COI0O3 OYyIET HUMETh
aHAJIOTUYHBIC YCJIOBUSL M TOCJEACTBUS, €Clu OyAyliue CyNnpyrd MpUHAAIEkKaAT K
pazHoOMy JTM0O OJTHOMY TIOJY.

Kak yxe 0b110 0TMEUEHO, 0JHOTIONbIE Opaku y3akoHeHbl B Mcmanuu ¢ 2005
I., ¥ 3Ta CTpaHa cTaja TPeThUM rocymapctsom (tocie beasrun u Hunepnanmos),
paccMaTpHUBAIOIIMM Opak HE TOJIbKO B KAaYECTBE COI03a JKEHIUMHBI U MY>KUUHBI.
JlaHHBIE HM3MEHEHHSI B CEMEWHOE 3aKOHOJATEIbCTBO BHECEHBI BIIOCIEIACTBUU
MHOTOYHUCJIEHHBIX MCCIIEJOBAaHUN OOLIECTBEHHOIO MHEHUA. OTMETUM, 4TO BEChbMa
HETaTUBHO K 3TOMY OTHOCHJIACh KaTOJMWYECKAs LIEPKOBb M PEJIMTUO3HBIE UCIIAHIIBI,
OJTHAaKO  OOJBIITMHCTBO PECIOHJCHTOB BBIPA3WJIW  JKEJAHWUE JIeTaIu3alluu
OJTHOTIOJIBIX COI030B. TakMM H3MEHEHUSM Ha YPOBHE BCEro TroOCyJapcTBa
MPEANIECTBOBAI0O W TpU3HAHUE OpavyHO-CEMEWHBIX WHTEPECOB CEKCYaJTbHBIX
MEHBIIMHCTB MECTHBIMM TpaBonopsiakamu. Hanpumep, 1o 2005 r. OOABIIMHCTBO
PErMOHOB CTpaHbl OPUIMATBHO 3aKPEIUISUIM TPaXAAHCKUE COIO3bI JIUIL OJHOTO
nona. Cpemn Hux: Kartanonus (¢ 1998 r.), Aparon, HaBappa, Baneuncus,
baneapckue octpoBa, Manpun, Acrtypus, Anpanycus, Octpemanypa, Crpana

backo, Kanapckue octposa, Kantabpusi.

%" Real Decreto, de 24 de julio de 1889, del Codigo Civil. "BOE" num. 206, de 25/07/1889.
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PernamenTupysi CcTaTyc TOMOCEKCYaJIbHBIX M T'€TE€pPOCEKCYallbHBIX Iap,
peruoHalbHOE  3aKOHOJATenbcTBO  Mcmanum  mpeactaBiseT  (PaKTHUECKUM
COKUTEJISIM TPAaBO PETUCTPUPOBATH UX B3aUMOOTHOIICHUS B aIMUHUCTPATUBHOM
NOPSJIKE, YCTAaHABIMBAIOIIEM KOMIUIEKC NpaB M OO0S3aHHOCTEH CEMEWHOIo
Xapakrepa.

Tak, mpu HOTapuadbHOM yIOCTOBEPCHHH IoroBopa pareja de hicho,
CTOPOHBI ~ CaMOCTOSITEIBHO  yCTAaHABIMBAIOT PEXUM, PETYIUPYIOMMN WX
COBMECTHOE TMPOXXUBAHUE C OTPAHUYCHUSIMH, MPETYCMOTPEHHBIMHU TPaXKIAHCKUM
3aKOHOJIATEIBCTBOM (PEXKUM HE JODKEH HJITH Bpa3pe3 ¢ HMIIEPATUBHBIMU
HOpMaMH, MOPAJIbIO ¥ IyOIHYHBIM HOPsSAKOM). [10100HBIM 00pa3oM, COKHUTEIIIMU
MPU3HABAJIIOCh, UYTO WX BEPOSITHbIE KOH(MIUKTHI OyayT MWMETh JIMIIb
UMYIIECTBEHHBI XapakTep IO OTHONIEHHWIO K MaTepHUallbHBIM OOBEKTaM U
00s13aTeNbCTBAM, HCKIIIOUasl HaCJeIOBAaHUE M AIMMEHTHI. TeM He MeHee, UMEeTCs
BO3MOKHOCTh TMPETyCMOTPEThH JOMOJHUTEIbHOE AJIMMEHTHOE COTJIallleHHe 00
COOTBETCTBYIOIIEE 3aBEIaHHE B TOJB3Y BTOPOTO COXHTENs. Takxke OHM MOTYT
YCTAaHOBUTh K MX OTHOIICHUSIM MPUMEHEHUE 3aKOHHOTO PEKMMa COOCTBEHHOCTHU
Cynpy»Xeckor mapbl (OOIIyI0 COBMECTHYIO COOCTBEHHOCTh Ha OOBEKTHI,
npuoOpeTeHHbIE B  TPOIECCE COXKUTENIbCTBA) WM PEKUMa  OTACTHHOU
COOCTBEHHOCTH U JIPYTOE.

Takum oOpa3oM, oOTMeUaeTCsl TMOCIEeNOBATebHOE TMPU3HAHUE TPABOBBIX
MOCJIEJICTBUN (DAKTUYECKOTO COKUTEIHCTBA, BIMcaHHbIX B peecTp 3AI'C, a Takxke
UX COJNIMDKCHHS C 3aKOHHBIM OPaKOM.

B OCHOBHOM, B pETHOHAJIBHBIX JOKYMEHTaX, HOPMAaTHBHO YCTaHaBIIUBas
COJIUJIAPHOCTh B HECEHUH PACXOJ0B TAKUX CYIMPYTOB MPOTOPIIMOHAIBHO JT0X0 1AM,
COXpaHeHa COOCTBEHHOCTh Ha BCE aKTHBHI. B COOTBETCTBHM C 3aKOHaMu Aparosa,
Banencuiickoro coo6miectBa, bajiieapckux ocTpoBOB M AHJATYCUU, UMIIEPATHUBHO
YCTaHOBJICHO O0IIIee 00s13aTEeIBCTBO - COAEPIKATh KWJIOE MOMEIIEHNEe, HECTH TaK
Ha3bIBacMbIe TEKYIIHE PAcXo/ibl (MJIATSHKHA 32 KOMMYHAJIbHBIC YCIYTH U IIpodYee).

CoXUTENN TaK)Ke€ YPABHEHBI B HAIOTO00JI0KEHHH.
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[IpaBo Ha NpPOXMBAaHWE B TOM YKUJIOM ITOMEIICHHH, KOTOPOE BBICTYIIAET
IIPEAMETOM apEH/IbI, IPOJAOJIKAETCS U B CIIy4ae MPEKPALICHUs COKUTENBCTBA U HE
3aBUCHUT OT TOr0, HA KOTO HMMEHHO 3aKJIIOYEH JIOrOBOpP /10 HCTEUYECHHUS CPOKOB
JNEUCTBUS MTOCIETHETO.

B ol0nactu comumanbHOro obecrneueHus (akTHUECKUe Maphl 00JIalaroT
B3aMMHBIMH TpaBaMHM Ha pa3JIMYHble KOMIIEHCUPYIONIME BBILIATHI (MOCOOME Ha
norpeOeHue u Jip.) ¥ MEHCHIO 110 TOTEPe KOPMUIIBIIA.

['paxxnane HajmenstoTCS MPaBOM Ha TOJYYEHHE JOCTyNa K HEOOXOIUMBIM
MEIUIMHCKUM CBEJICHUSAM COXKHUTENSA, K JKMAJIBIM KOMILIEKCAM JUISl IIPECTapesIbIX
JUL, HA CEMEHWHYIO IIOMOLIb CO CTOPOHBI IICUXOJOTHYECKUX KIWHHUK.
OOecrieunBaeTcsl MOCEIIEHWE Apyr Jpyra B MecTax JIMIIEHUS CBOOOJBI U
peadbMIIMNTallMOHHBIX HEHTPax JUIsl JIUL ¢ HAPKOTUUECKOM 3aBUCUMOCTBIO.

[ToMmuMO mpouero, rapaHTUPYIOTCS IpaBa, MPEIyCMOTPEHHBIE TPYIOBBIM
3aKOHOJATEIBCTBOM JUIA TPAXKJIaH, COCTOSAIIMX B CEMEHHBIX OTHOIICHHUSIX.
PernaMeHTHpOBaHO MpPaBO HA OCYIIECTBIECHHE COBMECTHOIO BOCIMTAHUS BCEX
HECOBEPIICHHOJIETHUX, M HE TOJBKO OOLIMX JeTedl, HO M JeTed OJHOro u3
NapTHEPOB.

YcTaHaBIMBAETCS  HACIEACTBEHHOE IIPAaBOIPEEMCTBO IO 3aKOHY B
OTHOILIIEHUU MPEIMETOB JOMAIIHET0 OOMXOJAa, 32 MCKIIOYEHHEM IPOU3BEACHUN
MCKYCCTBA, Belllei OOJBIION CTOMMOCTH M IOBETUPHBIX u3nenuil. Takxe umeercs
BO3MOYKHOCTh OCYILECTBJIEHHSI COBMECTHBIX 3aBEIaHUU. B psae pervoHoB 1o
3aKOHY HNapTHEPHI HACIEIYIOT B OpsiAKe 4-0if ouepeau.

VYcranaBnuBaeTcs NMPEMMYIIECTBEHHOE MPaBO OPOPMIICHUSI OMEKU OJHHUM
napTHEPOM B cllydyae HexaeecrnocoOHoctu napyroro. Ilomumo sToro, ObiBiIHE
COXKUTENM B OTHOIICHHM JPYyr Jpyra MOTYT CBSI3bIBaThCA AJIMMEHTHBIMU
00s3aTENbCTBAMMU.

K ¢aktnueckuM COXUTENIM NPUMEHSAETCS TOJIOKEHHE O HaCUIUM B

npeaenax cembu (craths 1902 YK I/IcnaHHI/I)38, YCTaHaBJIUBAIOIIEE KOMIICHCAIUIO

% ey Organica 10/1995, de 23 de noviembre, del Codigo Penal. "BOE" num. 281, de 24/11/1995.
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NPUYMHEHHOTO yiepda B cilydyae MOJTBEPXKACHUS, YTO OJUH W3 MapTHEPOB CTall
YKEPTBOU MTPEHAMEPEHHBIX JEHCTBUM APYTOro.

Ha  ¢daxtuyeckux  coxkurenedt  pacmpocTpaHsieTCss  HOPUHIUI O
HECTPaBEJIMBOM OOOTAIlEHNH, TMPEIOCTABIAIOMINNA TPaBO Ha KOMIICHCAIUIO
3aTpaT OJHOTO M3 MHapTHEPOB JIPYyroMy B IEPUOJI COBMECTHOTO MPOKHBAHUS.
Takum 00pa3om, He JOIyCKaeTcs OOoralieHue 3a CueT BTOpOro mapTHepa 0e3
3aKOHHBIX OCHOBaHHM.

B ciyyasix BO3HUKHOBEHHUS KaKUX-TMOO KOH(MIUKTOB, OHU Pa3pelIatoTCs Mo
COMVIAIIEHUI0 MEXJAy CTOPOHaMH JMOO B CyAcOHOM TOpSAKE COTJIACHO
UMIIEPATUBHBIM  HOpMaM  3aKOHOJATEIbCTBA AaBTOHOMUH O  (PaKTUYECKOM
COJKUTEIIBCTBE.

Takum oOpa3zoM, mpaBoBas 3alMTa NPEIOCTABISAETCA TeM (PAKTUYECKUM
napaM, KOTOpble, H30paB TMOJ00HYIO (OPMY COXHUTENbCTBA, HE CTAIH
npeHebperaTh yCTaHOBJIEHHBIMHU TPEOOBAHUSAMHU O O()OPMIICHUIO OTHOIIIEHUM, TaK
KaK KOrja rpaxJaaHaMH a0COJIFOTHO UTHOPHUPYIOTCS IOPUIUYECKUE MPEINUCaAHNUS,
rocyAapcTBO Takxke MHIAUPPEPEeHTHO K yKa3zaHHbIM cyObekTaM. [lomaraem, yto
yKa3aHHas IO3ULIMS SIBJIETCS BECbMa CIIPABEIJINBOM.

B mnameil crtpaHe B Hacrosimiee BpeMsi H3BECTHA JUIIbL oAHa Gdopma
3aKOHHOTO CEMEWHOro CO0I03a — 3TO TPAJWIUOHHBIM OpadHbIi COIO3 MEXIY
JKEHIIMHOM M My»)4uHOU. B pamkax CemeitHoro kojekca P® He npenycMoTpeHa
nedununms nouatust Opaka. OHaKoO OHO C(POPMYIHPOBAHO BO MHOTOUHCIICHHBIX
HAyYHBIX HCCIEOBaHUSIX. B yacTHOCTH, Opak SBISETCS 3aKOHOJATEIHHO
O0(QOpMJIEHHBIM, J10OPOBOJIbHBIMH CBOOOJHBIM COIO30M MY>KUMHBI M SKEHIIMHBI,
HaIleJICHHBIM HA CO3/IaHWE CEMbU M OOpa3yIoNIMi Il HUX B3aWMHBIC TIpaBa U
0053 HHOCTH NMYIIIECTBEHHOTO 1 JINYHOTO XapakTepa® .

Kak yxe ymnomuHanocb, B CpaBHEHUU C MPaBOBBIM PETYIMPOBAHUEM
COBETCKOI0 IEpHoJa, B JAaHHOM BOINPOCE HAOIIOJAETCSl PEerpecc, MOCKOIBKY

KonexkcoMm 3akoHOB 0 Opake, cembe U orneke 1926 roxa paktuyeckre OTHOLIECHUS

% Cemeiinoe mpaBo: yueGuuk / B.M. Tonrano, I1.B. Kpauennuuukos, JI.IO. Muxeesa u ap.; mox pen. ILB.
Kpamenunnaukosa. 3-e usn., mepepad. u gom. M.: Craryt, 2016
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ObLIM MpU3HABA€Mbl Hapsily C JAPYTUMH 3aperUCTPUPOBAHHBIMU Opakamu, B
ClIy4asix, KOrJa MapTHEPhl B3aMMHO CUUTAIM APYT Jpyra Cympyramu, MO0 HX
OpayHble OTHOLIEHUSI ObUIM YCTAaHOBJICHBI B CYJACOHOM MOpAJKE IO MPU3HAKAM
(baKTHIeCKOU KU3HCHHOU CUTYAITUH.

B cepenune 1944 rona paktudyeckrne OTHOMIEHUS B CEMEHHO-OpadHoi cdepe
YTPaTWIM 3aKOHOJATEIbHYIO 3alUTY, B CBSI3U C TEM, YTO MPABOBBIM MPU3HAHUEM
HAJICTISTUCh TOJIBKO OpaKu, PEerucTPUPOBAHHBIE B MPEIYCMOTPEHHOM MOPSIKE.
CyObexThl, (haKTHYECKH MPOXKUBAIOIIME B OpauyHbIX OTHOIIECHUSX B TOT MEPHO/,
MOTJIM UX OGOPMUTH TOCPEACTBOM pErucTpaluu Opaka M YKa3aHUS CpOKa
COBMECTHOMW >KU3HM.

daktuueckue OpayHble OTHOIICHMS, BO3HUKIIME TMo3xke 1944 1., He
MOJICKAIA MPU3HAHUIO, YTO ObLIO ycTaHOBJIeHO B IloctanoBnenuu Ilpesnanyma
BC P® 2002 r., B pamMkax KOTOPOro yKa3aHO, YTO NpHU3HAHHE CcyAoM (Dakrta
(haKTUYECKUX OTHOIICHWM, BO3HUKIIUX Mo3xke Htois 1944 1., He MOXeT OBITh
pomymero’. TeM He MeHee, B CyZeOHOH MpPAKTHKE €CTh CIy4aH, KOTIa
MIPOUCXOIUIIO TPU3HAHUE (PAKTUUECKHX OpakoB, OOpPa30BABIIUXCS TO3KE HIOJSA
1944 r., X0Ts Takue peuieHus: SABJISIIOTCS CIAEACTBUEM HAPYIICHUS] MaTepUAbHbIX
HOPM TIpaBa.

Kak wu3BecTtHO, omHOmosibie coto3bl B Poccuiickon denepanuu CTOST 3a
npejenaMu 3aKOHOJaTeNIbHOTO peryiaupoBaHus. Ha onHoit u3 koHdepeHuMil B
INosutannum [Ipe3unent Poccun B. B. Ilytun noscaun, uto «He crout Poccuiickoit
denepanun KpuTHKoBaTh Hupjepiannabl 3a TO, KAK OHU KUBYT, KaK OTHOCSITCS
Ju00 HE OTHOCATCS K CEKCyaJdbHbIM MEHBIIMHCTBAM. OJHAKO 53TH SIBJICHUS
a0COTIOTHO HEBO3MOXKHBI B Poccum, ucTOpusi, KyJabTypa, MHOTOHAIIMOHATILHOCTh U
MYJIbTUKOH(ECCUOHAILHOCTh, a Takke OOIIEeCTBEHHbIE YCTOM KOTOPOM,
IPOTHBOPEYAT ITOAOOHBIM SBICHUSIM .

HecMoTps Ha TO, 4TO jeramu3anus OJHOTIONIBIX COI030B B ONMKaiIiee Bpems

B Halled CTpaHE MaJIOBEPOSITHA, MOCKOJBbKY YPOBEHb TEPIMMOCTH TPAXKIAH K

40 Ompenenenne N 68-Br02-1 x Ilocranosnenuto [Ipesnanyma Bepxouoro Cynma P® or 10 wurons 2002 r. //
brommnetens BepxoBaoro Cyaa P®. 2002. N 11.
' CHHCOK HCIOTB3YeMBIX HCTOUHIKOB// IHTEpHET-pecypChl
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CEKCYaJIbHbIM MEHBIIMHCTBAM, MOYKHO CKa3aTh - camblii HU3KuK B EBpomne, Takoe
COXXHUTEJIBCTBO HE HAXOAUTCS TOJA  HOPSIMBIM  3alPETOM  COBPEMEHHOIO
3aKOHOAATENbCTBA.

B stoMm oTHomieHnuu mnpeactasisier uHtepec onbIT CoequHeHHbix [lITaToB.
[IITaTel UMENU MPaBO CAMOCTOSITEILHOTO BHIOOpA IOPUIUYECKOTO OTHOIIEHUS K
OJIHOTIOJIBIM COI03aM, T. €. 3alpeTa JU0O0 Jerannu3aiui.

Takum oOpa3oM, TJIaBHBIMH TIPU3HAKaAMHU, KOTOPHIC XapaKTEPU3YIOT
"TpaAUIIMOHHBIN" Opak, CIyXaT MNPUHAJUICKHOCTh CYNPYroB K pa3HOMY IO,
MIPOXO’KJICHNE 3aKOHOIATEeNILHOM MPOoIIeIypbl 00pa30BaHuUs TaKoro cors3a. B To xe
BpeMsl alIbTEepHATHBHbIE (OpPMBI OpakOB OCHOBBIBAIOTCA Ha JJIUTEIBHOM
COBMECTHOM ITPOKUBAHHUH, HAJTMYUU B HEKOTOPBIX CTPAHAX PETUCTPALIUH, a TaAKKE
3aKJIFOUYCHHMS COTJIAIEHUS O COKUTEIBCTBE.

Ecnu 3akoHOnaTenbHas periiaMeHTalusl OJTHOTOJBIX OTHOUICHHWM B HaIeH
CTpaHE Ha HBIHEIIHEM 3Tale JCHCTBUTEIBHO BpSA JIM BEPOSITHA IO IMPUYUHE
HETEPIIUMOTO OTHOIIEHUS OOIIecTBa K TakuM TapaM, ToO (aKTUUYECKOoe
COXHTEIbCTBO MAPTHEPOB (B OCOOCHHOCTH MOJIOJOTO HACEJICHUs) IMOJIydacT BCE
GOMIBIIYI0 PACIPOCTPAHEHHOCTh B oOuiecTBe'”. COOTBETCTBEHHO, aKTyalbHO H
1€J€CO00Pa3HO YCTAaHOBUTH MPABOBOE PETYJIUPOBAHUE ITOU (DOPMBI COBMECTHOTO
MPOKUBAHUS.

be3ycnoBHO, peub HE BeJeTcs 00 ypaBHEHUHU B MpPaBax TaKUX COXKUTEIEH C
3aperucTpUpOBaHHBIMU cymnpyramu. Kak Mbl paccMOTpend BBIIIE HAa IMPUMEpE
Wcnanuu, anbTepHaTUBHBIM (hOpMaM OpadHBIX COIO30B CBOWCTBEHEH YCCUCHHBIN
KOMILJIEKC TMPaB U 00s3aTeIbLCTB MaPTHEPOB B OTHOIICHUH JIPYT APYra B CpPaBHEHUU
C TPAIUITMOHHBIMH 3aPETUCTPUPOBAHHBIMU OPAYHBIMHU COFO3aMHU.

B ycnoBum wmupoBoil riobanuzanyu, YBEIUYEHUS KOHTAKTOB MEXIY
CTpaHaMH, MEXJIYHAPOIHON TapMOHM3alMUM U YHU(PUKAIIMKU TPABOBBIX HOPM

Pa3IMYHBIX oTpacien 3aKOHOJIATENBCTBA CYLIECTBYET BEPOSITHOCTD

42 v
KapunbsaH C.0. CemenHo-NpaBoBas OTBETCTBEHHOCTb: CYLLHOCTb M NpaBonpumeHeHune: moHorpapua. M.:
KctuuymHdopm, 2018 192 c.
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3aMMCTBOBAaHUS TOCYJapCTBAMH KOHKPETHBIX MOJIOKEHUH 3aKOHOAATEIhCTBA, B T.
4. ¥ B ceMeitHoM cepe.

Tak, B llIBeruu ¢akTUUYECKHE MapTHEPHI MOTYT HE CBHJICTEIILCTBOBATH B
Cyl€ W TPABOOXPAHUTEIBHBIX OpraHax Jpyr nOpoTuB apyra. Jlomyckaercs
COBMECTHAS OINEKa MapTHEPOB HAaJ JeTbMU. lIpencraBisiercs, 4To 3aKperuieHue
MoAOOHBIX MPABOMOYMI HE CKa3ajJoCh Obl HETATUBHO M Ha POCCUMCKOMN MPaBOBOM
JICUCTBUTEILHOCTH.

Takum o6pazoM, 1enecooOpasHo B mpenenax CemeiHoro koaekca P®
3aKpeNuTh HE TOJIBKO ompejneneHue "dakTuueckoMmy Opaky', ero Nnpu3HaKoB, a
TAKXKE€ TMOPAJNKA 3aKJIIOYECHHUS COOTBETCTBYIOIIETO COTJIAIIEHUS O BCTYIUIEHUH B
(dhakTHyeckue OpadHble OTHOIICHHUSA, HO W OOECIEUUTDh 3aIUTy HUMYIICCTBEHHBIX
npaB (akTHYECKUX coxkutesied. Takod mar mocrnocoOoCcTBYeT (HOpMHUPOBAHUIO
3aKOHOAATEIBHOTO cTaTyca (PAKTUUECKUX CYNPYTOB, UTO 00ECIEYUT HEOOXOIUMbIEC
3aKOHOJATeIbHBIC TapaHTUU. bojee moapoOHO MpaBOBBIC BOMPOCHl (HaKTUUECKHUX
OpauHbIX OTHOUIEHWA B Halled cTpaHe OyAyT pacCMOTpPEHbl B paMKax

cienyromiero naparpada.

2.2 IlpaBoBbI€ aceKThl PAKTUYECKUX OpayHBbIX OTHOLIEHUIN

CerogHsi MpaBOCYAHME YACTO CTAJKUBACTCA CO CIOpPaMH, KacaroIIUMUCS
UMYILECTBEHHBIX IpaB JIUI], COCTOSIIMX HE B 3aperuCTpUPOBAHHOM Opake, a B
dakTHUecKuX OpavyHbIX OTHONIICHHSIX. JTa MpobdiieMa oOpeTaeT 0co0yr0 OCTPOTY HE
B XOJI¢ JTAaHHBIX OTHOIICHWH, a B CIIy4asX HMX MPEKpalleHUs: MpPH paccTaBaHUU
NapTHEPOB UM CMEPTH OJHOTO U3 HUX.

CoBpeMeHHbIE MacIITaObl CIy4aeB HE3aPErMCTPUPOBAHHBIX  OpaKoOB,
COXKUTEIIbCTBA  HACTOJIBKO  BEJIMKH, YTO  HEMPEMEHHO  HYXKIAITCi B
UHCTUTYLMOHATIN3AllMU, WU TMPU3HAHUU HTOrO OOIIECTBEHHOTO (EHOMEHa B

Ka4eCTBC IIPpaBOBOIO0 HMHCTHTYTA, HMMCIOIICIO CBOIO CHCTECMY HOPM, a TaKiKe
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caHKuHﬁ43. [IpeHeOpeXUTENbHBIA K€ TIOAXOJ, IOJO0OHBIM CEroJHSIIHEMY,
SIBJISICTCSI COIIMAJIBHO OTACHBIM, B T. 4. B CBSI3U C yCYryOJieHHeM eMorpaduaeckoit
CUTYyalHHU.

B mocnemnue roxpl B Hamied CTpaHe MOYTH KaXIbl TpeTuil peOeHOK
MOSIBIISIETCSL Ha CBET BHE Opaka, a nopsiaka 10% B3pociaoro HaceleHus: COCTOSIT B
He3aperucTpupoBaHHOM Gpaxe™. Bee 9To sBisieTcst 06IEMHPOBOi TEHACHIMEH, 1
MPOIEHT (PAaKTHUECKOTO COKUTEITHCTBA 00JaJaeT TCHACHIIMEH K POCTY, MpHUYEM
BCE ATO HE HMMEET SIBHOW 3aBUCHMOCTH OT MaTEPHAIBHOTO JOCTATKA M YPOBHSA
JKW3HU B FOCYJIapCTBE.

Tak, B 1960 r. B Coenunennbix llltatax He3aMy:KHUE KEHIIWHBI POKAIN
okosio 5% nereit, B 1980 r. - nannas nudpa nogonvia k 18%, a 2009 r. - 41%.
Takumu e TeMrnamMu yBEJTUYUBAICS MPOLIEHT HE3apEerUCTPUPOBAHHBIX OpaKOB Ha
teppuropun EBpore: cormacHo cBeaenussMm EBpocrara, 37,3% pomoB B cTpaHax
EC - BHeOpauHble, NMpuYeM B HEKOTOPBIX CTpaHaX YK€ OOJBIIMHCTBO JETel
poxkaaercss BHe Opaka: B Mcmangum - 65%, Dctormu - 50%, CnoBennm - 57%,
Bounrapun - 57%, Hopseruu - 56%, IlIsermn - 54%, a Bo ®pamrmu - 60%™.

Penurvo3nass mpuHAIIEKHOCTh TPAXIaH YK€ HE CIYKUT TapaHTUEH OT
BHEOpauHbIX MapTHEpCTB. HampoTuB, HWMEHHO ToOCynapcTBa KaTOJUYECKOU
JlatuHCcKOM AMeEpHKH SBISIOTCS JuaepaMu 1o (aktudeckuM oTHomeHusM. [lo
ceenenusiMm OOH, yxe B 1998 r. neru, mosiBuBILIMEcs BHE Opaka, B Mekcuke
coctaBismu 42%, Ywmm - 44%, Ily»pto-Puxko - 46%,Kocra-Puko - 49%,
AprentrHe - 53%, Bemnse - 58%, CanbBagope - 73%, [Taname - 80%™.

B Poccun 3T0 KOIMYECTBO B cpeaHeM mopsiaka 30%".

Mexay TeM, B AEHCTBYIOIIEM 3aKOHOJATEIbCTBE MOJHOTY UMYIIECTBEHHBIX
W JIMYHBIX TpaB UMEIOT JIMIIb OQUIMATIbHBIE CYIPYTH, COCTOSIIME B

3apETUCTPUPOBAHHOM MOHOTAMHOM Opake. YKa3aHHOE TOJIOXKCHHE XapaKTePHO

A np61KoB W. P. dakTHuecKne OTHOMICHHS MY/KIHHBI H JKCHIMHBL: TEOPHS 1 NPAKTHKA PABONPUMEHEHHS: JIHCC.
... KaHz. opua. Hayk: Mocksa, 2014. 196 c.

* Kocapesa U.A. K Bompocy 0 MOpsKe 3aKIOYCHHs OpaKa M JICTHTHMHOCTH (DaKTHYECKHX COKHTEIBCTB //
Cewmeiinoe u xunuuiHoe mpaso. 2018. N 3. C. 10.

*ClIrcoK MCIoNB3yeMbIX HCTOYHHKOB // MHTEpHET-pecypesl

*®CHiCcOK HCMONB3YeMBIX HCTOUHIKOB // THTEpHET-pecypehl

" Nemorpaduueckuii exeronuuk Poccun. 2017: Crar. ¢6./ Poccrar.M. 2017. 263 c.
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OTEYECTBEHHOMY MPAaBOINOPSAIKY BCEX AIOX: U JOPEBOJIIOIMOHHOM, U COBETCKOM
(3a oTMeYeHHBIMH paHee W3bATHAMU ¢ 1917 mo 1944 rozpl), U COBpEMEHHOM.
Takke Kak OTEYECTBEHHOE IMpPaBO TPAAUIIMOHHO MPU3HAET MMM JUI, yel Opak
pacTOpPrHyT, HO pEelIeHHe cyna emle He BeTynwio B cuiny. CyneOHas mpakTUKa
3HAeT Cllyuyau HacleAOBaHUS UCTHIICH, OTHOIICHHUSI C KOTOPOU OBLIH MPEeKpaIeHbI
YMEPILUM OYEHb JaBHO, HO 0€3 COOTBETCTBYIONIETO 0(OPMIICHUS Pa3BO/ia, B TO Ke
BpeMs (akThyeckass Cymnpyra, ¢ KOTOPOW IJIUTENbHBIA TEPUOJa TOKOWHBIN
MIPOKMBAJI BMECTE, OblJia JIIIIEHA [TpaBa HACJICI0BAHMUS.

Takum o00pa3oMm, ajeKkBaTHO OLEHUTh NpoOJIEMbl MPaBOBOTO CTaTyca
NapTHEPOB B  (DAaKTUUYECKOM Opake MeEIaeT MHOXECTBO OOCTOSATEIbCTB:
IOPUINYECKUX, IICUXOJIOTMYECKUX, COLUOJIOTMYECKUX U ITPOYHX.

B nensx noHnmaHusi Bceil ryOMHBI TPOTUBOPEUHIT MOKHO OTMETUTH TaKON
CTaTUCTUYECKUN HIOAHC: IMEPENUCh HACEJNEHUs MOKa3bIBaeT, YTO B CTpaHe
KOJIMYECTBO 3aMY’)KHHUX JKCHIIMH Ha HECKOJBKO MHJUIMOHOB IPEBBIIIAET YHUCIIO
KEHAThIX MYX4YMH. MeXIy TeM, COLUMOJIOTH MOSICHWIH, YTO, Kak IpPaBUIIO,
JKCHILMHBl HA3bIBAIOT COXKUTEIS MYXEM, B TO BpEMsS KaK MYXYUHBI CBOIO
HNapTHEPILY - COXKUTEJNbHULIECH, JIOOOBHUIEH M T. M., HO NOYTH HHUKOTAA HE
HAa3bIBACT €€ )KEHOW. Y Ka3aHHbIM CTaTUCTUYECKUI MAapaJOKC - 3aKOHOMEPHBIM UTOT
pPa3IMYHOTO  BOCHPUSATUS KEHIIMHAMM M  MYKUMHAMU MX CcTaTyca B
"Opakonogo0HOM" MapTHEPCTBE, a TAKXKE €ro MOCJICICTBUM.

MHorue coXuTeln B Halled CTpaHe HE KEJIaloT Ha3bIBaTh CeOsl TaHHBIM,
BECbMa HEMPUATHBIM M TPyObIM CIIOBOM, M CUMTAIOT ce0s '"TpakIaHCKUM
cynpyrom' (TEpMHUHOM, HUTJE B 3aKOHOJATEILCTBE HE 3aduKCUpoBaHHOM). B
pa3roBOPHOM peud B LEIAX 0003HAYEHUS MOJOOHBIX OTHOLICHHH HCIONb3yeTCs
CJIOBOCOUYETaHME "TpaxkAaHCKH Opak".

[lo cymiecTBy, yka3aHHbIe TEPMHHBI OLIMOOYHBI, TOCKOJIBKY I'PaKIaHCKUM
COI030M HCTOPUYECKH CUUTAINCh HE (PaKTUUYECKHE OTHOLICHHS (CUUTABIIAECS
omygom), a Opak, 3akiOueHHBI B  opraHax MBJI 06e3 yuacTtus

cBslIeHHOCTy ) uTeneil. Takoil Opak ObUT BBIHYXIEHHOM (OpMOIA, B CBSI3U C
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OTpaHUYCHHUSIMU Ha IIEPKOBHBbIE Opaku MEXAYy NPEACTaBUTENIMH Pa3IUYHBIX
KoH(eccHid, cTapooOpsIAIIaMH | T. T1.

YeTkoe HCIONB30BAHUE JIAHHOTO TEPMHHA HE CTAJI0 HAPYIICHHBIM MOCTE
npuxoja 6omabieBukoB K Biaactu. Jekper BUUK u CHK PCOCP 18.12.1917 r. "O
rpakJIaHCKOM Opake, O JETAX U O BEJICHUM KHUT aKTOB coctostams" BHEJPECHA
MOHOIIOJIMST ~ TPaKJAHCKOro Opaka -  HEIEPKOBHOTO, 3aKJII0YaeMoro B
rOCyJapCTBEHHBIX OpraHax.

3HaueHHe rpakIaHCKOro Opaka UMEHHO KakK O(UIIMAIBHOTO ¢ TOTrO Mepuoaa
IPOTUBONOCTABISUIaCh IIEPKOBHOMY Opaky, JIMIIEHHOMY IPEXHEro craryca
COBETCKOM BJIACTBIO.

Takum o0pa3oM, Obula HpeIyCMOTpEHa O00A3aTENbHOCTh PETUCTPALUU B
opranax 3AI'C, a JOpEBOJIIOIMOHHBIN TPaXKIAHCKUM Opak SIBUJICS €AUHCTBEHHO
BO3MOXHOU (hopmoii Opaka.

B 3THMX yCIOBMSX HIMPOKOE HBIHEIIHEE IPUMEHEHHE CIIOBOCOYETAHMS
"rpakIaHCKUM Opak" K COXKUTENbCTBY SIBISIETCS CIy4yaeM MPaBOBOIO0 HUTWIIM3MA U
BBIP@XACTCSI B IMOMNBITKE HA3bIBaTh 3TO SBJICHHE HE KaKUM-IHOO OBITOBBIM
CUHOHMMOM, a FOPUIUYECKUM aHTOHUMOM.

CnoBocoueranue "(paktuueckuil Opak" B IOpUIMYECKOE YMNOTpeOJieHHE
BIIEpBbIE BBeleH mocie mnpuHatus Kopekca 3akoHOB O Opake, ceMbe M OIEKe
PCOCP*, HEIMOCPEICTBEHHO B KayeCTBE aHTOHMMA rpaxkaaHckomy Opaky. C tex
nop, 10 1944 r. BeneHue oOIIET0 XO3SMCTBA U COBMECTHOE IMPOKHUBAHHUE OBLIO
JOCTaTOYHBIM ISl TpU3HAHUS (PAKTUUECKHX OpayHbIX OTHOILEHUN peabHBIM
6PAKOM CO BCEMHU COOTBETCTBYIOLIMME IIPABAMH H 00S3aTEIbCTBAME .

Cormacno Komekcy rpaxmane, ¢GaKTHUECKH COCTOSIIHUE B OpadHbIX
OTHOUIEHUSIX, MMEJIM MpaBO Ha JIOJI0 B UX HMMYIIECTBE, Ha MPEIOCTaBICHUE

COJEp)KaHUs TakKe KaK JIMIQA, COCTOAIIME B 3apErMCTPUPOBAHHOM Opake.

48 Coopruk y3akonenuit (CY) PCOCP. 1917. N 11. Cr. 160; I'azera Bpemennoro PaGouero u KpectbsHckoro
IIpaButenscrBa. 1917. 20 nexk.

* Tocranosnenne BIIUK ot 19.11.1926 "O BBenenuu B neiicteue Kojekca 3ak0HOB 0 Gpake, cembe H oneke" //
"CY PCOCP", 1926, N 82, cT. 612.

* TMomstrexwmii T1JL. [IpaBoBoe perynupoBaHue OpavyHO-CEMEHHBIX OTHOIICHUH B POCCHICKOM OOIIECTBE: HCTOPHS
(hopMupoBaHUSI OTPACTH CEMEHHOTO MpaBa: AucC. ... JOKT. Iopua. Hayk. Mocksa, 2016. 442 c.
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CyneOHasi mpaKkTHKa, KUIHIIHOE U MEHCUOHHOE 3aKOHOAATENIbCTBO LIUIM MO MyTH
CpaBHEHUS TaKHX (aKTHYECKUX OpayHbIX B3aMOOTHOIIICHH C
PErHCTPHPOBAHHBIM GPaKoM .

K sromy pemenuro Biacte CCCP npuberia coriacoBaHHO ¢ €BPOIECHCKIM
mubepanusMoM: (ppaniy3ckuii ucciemoBatenb A. Hake B cBoeit pabore "K
CBOOOJTHOMY COI03Yy" MpeABUIET MO3UIUIO IIMBIJIMCTOB HAIIIETO TOCYIapCTBA: «...B
KOMMYHHCTUYECKOM OOINECTBE JUUYHOCTh HE OYyJeT HYX AaThCs, YTOOBI OOIIECTBO
OCYUIIECTBJISUIO BMEIIATENCTBO B COIO3 TOJIOB, NYCTh M BHUAEC OOBIYHOMN
peructpanuM, a  TakXke, YTOObl  Kakoe-nuOOo  MOpajbHOE  JIaBJICHHUE
MPEAIPHHIMANOCH B OTHOIICHHH HHAMBHLYYMa» -,

Kak MbI BUAMM, COBETCKOE IPABO NPEANPHUHSIO HE TOJBKO MEPEXOJ] OT
LEPKOBHOTO Opaka K Ipa)KJaHCKOMY, HO OCYHIECTBMJIO 3TO KaK MPOMEXYTOUHBIN
1iar K NpU3HaHUIO MPABOBOM CHJIBI 3@ OOBIYHBIM COKHUTENBCTBOM. [IpuiiTi K 3TOMY
OBICTPO Mellana Hen30€KHOCTh CMUPEHUS C TEM, YTO B KAUE€CTBE €AUHCTBEHHOI'O
MHCTUTYLIMOHANM3Upytouiero ¢akropa Opaka B 3TOM ciy4ae SBHJIOCH Obl
LIEPKOBHOE BEHYAHHE, C YEM COBETCKas BJIACTh HE Kelajla MUPHUThCS. Bce 3o
ormcano I'. M. CBepasioBbIM, KOTOPBIM MOJaraji, 4To MpU3HAHUE (PAKTUYECKHUX,
HE3apErUCTPUPOBAHHBIX  OpayHbIX OTHOIIEHWM B  YCJIOBUSX OOprOBI 32
rpaXIaHCKUM Opak Moriau Obl O3HAYaTh TNPU3HAHUE PEITUTHO3HBIX OpakoB,
MOCKOJIbKY IIEPKOBb CTPEMUIIACH, YUTOOBI PEIUTUO3HBIN Opak He ObLI COMPOBOXK/IEH
CBETCKOM (pOpMOIA, a, COOTBETCTBEHHO, OCTaBaJICS, YTO HA3bIBACTCS - (DAaKTUUECKUM
GpaKkoM’>,

B oroit cBsazu, B K30bCO 1926 r. monoxeHue O TroCyJapCTBEHHOU
peructpauud Opaka coueTajoch C MPU3HAHHEM IOPUAWYECKON CHUJIBI 32
BHEOpAYHBIM COKUTEIHCTBOM B KauecTBe (hakTUUECKOro Opaka.

Ykazom Ilpesuauyma BC CCCP B 1944 r. dakTudeckue OTHOIICHUS

JINIICHBI HpaBOBOﬁ CHIIBI. CY6’beKTaM, COCTOJABIIMM B HHX, JdaBalJlaCb

e PeyroB C.U. K Bompocy o ¢axTnyeckux OpayHbIX OTHOIIEHUSX // BONpockl rpaxkJaHCKOro, TpyAoBOTO U
KOJIXO3HOTO IpaBa: Yuensle 3anucku. 1973. N 290. C. 87.

%2 Kocoea O. 0. «Dakruueckue Gpaxim» i ceMeiinoe npaso // [Ipaosenenue. 1999. Ne 3. C. 105 — 120

>3 Ceepanos I M. Bpak u passox. M., JL.: U3g-80o AH CCCP, 1949. 147 c.
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BO3MOKHOCTh OCYIIECTBUTh PErHCTpalldi0 Opaka, yKa3zaB CpPOK (PaKTUYECKOIro
COBMECTHOIO IpOKMBaHWSA. B ciywasx, Korma Takas peructpauus Obuia
HEBO3MOKHOM (KOTJa OJMH M3 CYNPYTroB ymep, IMponajl Ha ¢poHTe Oe3 BECTHU B
neprox Boiiubl), To Yka3 Ipesumuyma BC CCCP ot 10 HostOpst 1944 r.>*Bropomy
(bakTUYeCKOMY CYNpyTy MpPeIOCTaBIIsI MPaBO Ha OOpallleHHe B CYyJl C 3asiBICHUEM
OTHOCUTEJIBHO TIPU3HAHUSI €ro CYNpPyroM MpPOMaBIIErO0 WIM YMEPIIEro Ha
OCHOBAHHMH JEHCTBOBABIIErO0 B TOT MEPHOJl 3aKOHOAATENIbCTBA. DTO MPHU3HAHUE
BBI3BIBAJIO IOPUAMYECKUE IOCIENICTBHS: MpaBO Ha MEHCHUIO B CIydyae CMEpTHU
KOpMUJIbLIA, IpaBo HacyieaoBanus U T. 1. [locranoBnenue [Inenyma BC CCCP N 2
ot 25.02.1966 r.>°0603HadYeHO, YTO Cy/ BIPAaBE YCTAHOBUTH (hAKT HAXOXKICHHUS B
(aKkTUYECKUX CEMEMHBIX OTHOIICHHUSAX, €CJIA TOCIEIHNE BOSHUKIIN 10 BCTYIUICHUS
B cuity YKka3za ot 8 utons 1944 r. v nnuimch 10 cMepTH (PaKTUYECKOro cynpyra.

[Tocnenyronme nokymentsl - Koaexc o Opake u cembe PCOCP 1969 r.,
Cemeitnbiii kosiekc P® - He mpemycmorpenu TepMHUHOB '"dakThueckuii Opak",
"rpaskaanckuil Opak", "'pakTuueckue OpauHble OTHOIIEHUS " .

OTH  NOpaBOBbIE  AKTHl  NOATBEPAWIM  IPABOBYKD  CHIY  TOJIBKO
3apeructpupoBanHbix B opraHax 3AI'C OpakoB. DToMy K€ TMOCTYXKUIT U
denepanbHbIN 3akoH "OO0 akTax TpaKJIaHCKOTO cocTogaus"®.

[IpumeHeHne BbllIE€yKa3aHHBIX MOHATUN (HEBEPHOE M MPOTHUBOMOJIOKHOE
CMBICITy) B OBITY BBI3BIBAET HEJOYMEHHE, a HMX HCIOJb30BAHHE B CyACOHOMU
IIPAKTUKE BOBCE BUJIMTCS HEAOMYCTUMBIM. OJHAKO HEpPEAKO Cyabl JOMYCKaroT
OIIMOKY, KOTJa BIIMCHIBAIOT B IPOTOKOJ 3aceqaHus, a 0oJjiee TOro, B MPUroBOphI U
pelieHusl BbICKa3aHHble CyOBEKTaMH MpOoLecca JaHHbIE O CEMEMHOM MOJIOKEHUHU:
"(pakTuyeckuii Opak" unm "rpaxknaHnckuit opak".

Kak MbI yOenumuce, rpakjaHCKuii Opak BO3HUK B Kau€CTBE aJIbT€PHATUBBI

IEPKOBHOMY, W,  COIVIACHO  PETPOCHEKTUBHOMY M  JICUCTBYIOLIEMY

¥ Va3 [pesupnyma BC CCCP or 10.11.1944 "O nopsiake npu3HaHust (aKTHYECKHMX OpayHbIX OTHOIICHHUH B
cilydae CMEpTH WM Iponaxku 6e3 BecTH Ha (poHTe ogHoro u3 cynpyros" // "Bemomoct BC CCCP", 1944, N 60.

% Mocranosnenue [Mnenyma Bepxornoro Cyna CCCP ot 25.02.1966 N 2 "O cyne6HOi npakTuke 1o aenam o0
ycraHoBlIeHHH (akToB, Meroux opuandeckoe 3Hauenue" // CIIC Koncynprantllnoc

*® ®enepanbblil 3akoH or 15.11.1997 N 143-®3 (pex. ot 27.12.2018) "O6 akrax rpamaHCKOro cocTosHus" //
"Poccuiickas rasera", N 224, 20.11.1997.
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3aKOHOJIATEIbCTBY, OH SIBJISIETCS OpakoM O(QUIMAIbHBIM, 3apErUCTPUPOBAHHBIM B
YIOJHOMOYEHHBIX OpPraHax.

B sTOoM KadecTBe OH CIYXHUT aJbTEPHATHUBON COXHUTEIBCTBY, KOTOPOE
HEOOOCHOBAHHO HA3bIBAIOT (PAKTUUYECKUM OpakoMm, T. €. TEPMUHOM, 00JIaAar0IIKUM
CTPOTUM IOPUAWYECKUM 3HAYCHHEM - (PaKyJIbTaTUBHOM (HOPMOM JIETUTUMHOTO
Opaka, MPU3HABAEMOro B TMpejerax yCTaHOBJIEHHOIO BPEMEHHOIO MepHoja: ¢
1927 mo 1944 r. OrMmeHa JaHHOTO MHCTUTYTa Je€JIaeT HENPHEMIIEMbIM
ouIMaIbHOE HMCIOJIB30BAHME TAKOT'O TEPMHUHA, B T. Y. UB Ka4e€CTBE CHHOHUMA
coxxutensCcTBy. [IpencraBnsiercs, 4To €AMHCTBEHHBIM MPUEMIIEMBIM TEPMUHOM B
OTHOILIEHUH CYOBEKTOB HE(OPMAJIBLHOIO COI03a CIYXKUT MOHATHE "COXHUTENL". A
€ro HEMPHUCTONHOCTh WM TPyOOBAaTOCTh OTPAXKAET JNEHCTBUTENILHOE COJIEPKAHUE
OTHOIIIEHWH TaKOro poja, a TaKkXKe OTCYTCTBHE Yy HUX CyOBEKTOB JHMYHBIX U
UMYIIECTBEHHBIX TAPAHTUN U TIPAB.

CoxuTeNnsiM HE TPENOCTABISIOTCS HUKAKUE CYNPYKECKUE MpaBa, a BCE UX
BO3MOXXHOCTH (MPU3HAHUE MUMYIIECTBA OOIIEH COOCTBEHHOCTHIO U BBIJEN JIMUHOU
JOJM ¥ T. 1.) MO CYLIECTBY 00JIaJat0T KOMIEHCATOPHOM MPHUPOJOH, MOCKOIBbKY
MO3BOJISIOT TOJILKO TPUMEHUTh OOBIUHBI MMYIIECTBEHHBIM PpEXUM, KOTJa
UCKIIFOUUTETHFHO (POPMAJIbHBIN MOJAXOJ MO CYIIECTBY OCTaBUJI UX B OeCIpaBHOM
COCTOSIHUH.

Cyasl pemiarot Aena corjlacHO oOUIEMY MPABHIIY: COKUTEIBCTBO HE BJIEYET
MOSIBJICHUSI OOIIEl COOCTBEHHOCTH, a HMMYIIECTBO OYIET MPUHAIJICKATH TOMY
napTHepy, Ha 4be UMs OHO odopmieHo. Hampumep, cyn, paccMoTpeB Jeno Mo
ucky K. x A. o npu3HaHuu npasa oO01ei 1071eBON COOCTBEHHOCTH Ha UMYIIIECTBO,
HAXUTOE B TPAXKTAHCKOM COI03€, YKa3aJI UTO «...Ha OTHOIICHUS UCTIA U OTBETYHKA
HE PACIpOCTpaHsIeTCs] 3aKOHHBIA PEXKUM HMMYIIECTBA CYIPYTOB M PEXHM HX
COBMECTHOM COOCTBEHHOCTH. B cuity yka3zaHHBIX HOpM MPUOOPETEHUE OTBETYUKOM
B TEPHUOJ MPOXKUBAHUS C HCTIOM CIIOPHOTO 3€MEJIbHOTO y4yacTKa MU JlomMa He
ABJIIETCSI OCHOBAHHEM CYHMTaTh, YTO YKa3aHHOE HEABUKMUMOE HMYIIECTBO
HaXOAWJIOCh B HX COBMECTHOM coOcTBeHHOCTH. OO0mas coOCTBEHHOCTh Ha

3eMEIbHBIN Y4aCTOK XU IO0M MOIJIa BOBHHUKHYTH TOJIBKO IIPpHW IOCTYIUICHHUMU 3TOTO
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UMYIIIECTBA B COOCTBEHHOCTh HCTIIa M OTBETYHMKA I10 OOIIMM OCHOBaHMSIM,
yCTaHABJIMBAIOIIUM MPUOOPETEHNE TTpaBa COOCTBEHHOCTH, COACPKAITMMCS B TJIaBE
14 TK P®. Kpome 3TOr0, CyioM HE€ YCTAaHOBJIEHBI, 4 UCTIIOM HE MOJATBEPKICHBI
(GakThl COCTOSIBHIETOCSI MEXIy CTOPOHAMH KakKoro-imbo yCTHOTO Ju0OO0
MMMCbMEHHOI'O COIVIAIIEHHS O CO3JaHMM OOIIEeH COOCTBEHHOCTH M BIIOYKCHMS
HCTIIOM CBOETO TPyJa MU JCHEKHBIX CPEACTB B MOKYIKY CIIOPHOTO HEIBUKHUMOIO
UMYIIIECTBA: 3E€MEIIbHOTO ydYacTKa W KWwioro noma. Jloka3aTenbCTs,
noATBepKAAIOMUX (aKT HAXO0XKICHUS CTOPOH B OpadyHBIX OTHOIIEHUSX, Cyay HE
MPEJCTaBIICHO, a CYIIECTBOBaHHE (DAKTUUECKUX OpPAvYHBIX OTHOIICHUN KaKUX-JIH0O0
IOpUJIMYECKUX TIOCJICICTBUN B CO3JaHUU OOIIEH COBMECTHOM COOCTBEHHOCTH HE
Hopoxcz[aeT>>57.

B npyrom mpumepe, cya mo neny o0 yCTaHOBIICGHMHM (PakTa COCTOSIHUS B
(baKkTHIeCKUX OpavyHBIX OTHOIICHUSX W MPU3HAHUU COOCTBEHHOCTH Ha UMYIIIECTBO
OTIPENICNINII, YTO «...NMPU3HAHHWE MMYIIECTBAa COBMECTHO HAXXUTBHIM B CHJIY 3aKOHa
MOXET OBITh OCYIIECTBJICHO JHMINb MPU HAJTUYUH COOTBETCTBYIOIIETO 3aKOHY
JIOTOBOpa O TNPHOOPETEHWH IMpaBa Ha TaKOe€ HMMYIIECTBO JIMOO B ciydae, €Clid
MEXJy CTOPOHAMH 3aKiIo4YeH Opak B TIOPSAKE, YCTAaHOBJICHHOM 3aKOHOM.
CornamieHue HE COACPKUT HHUKAKUX CBEJICHWNA OTHOCHUTEIIBHO HMYIIECTBA, O
CO3/JaHUM KOTOPOTO JIOTOBOPHUJIUCH CTOPOHBI (32 MCKIIOUYCHHEM JICHE)KHBIX
cpeacTtB). Hexxenanue CTOpOH 3akitouarh Opak HE BJIEUET MOCIEICTBUN B BUIE
MPU3HAHUS MpaBa COBMECTHOM COOCTBEHHOCTH Ha UMYIIIECTBO, MMPUOOPETCHHOE B
MepHOJ COBMECTHOTO IPOKHMBAHHUS, HaXe MNPH HAIWYWH JOTOBOpa 00 3TOM,
MTOCKOJIBKY CTOPOHBI HE yTPAYMBAIOT MPU 3TOM TIpaBa Ha 3aKJIFOUCHHE JJOTOBOPOB B
YCTAaHOBJICHHOM TIOPSAJIKE, KOTOPHIA HE MOXET ObITh M3MEHEH JOTOBOPEHHOCTHIO
MEXIy cTopoHaMHU. DAKTHUYECKHU MPEACTABICHHOE COTJIANICHUE €CTh HE UYTO MHOE,
KaK JIOTOBOP O HaMEpPCHHUSIX CTOPOH CO37aBaTh COBMECTHOEC HWMYIIECTBO B
OymyieM, Takoil JOTOBOp HE CO3/AeT MpaB Ha MPUOOPETEHHOE B MOCIEAYIOIMIEM

HMYIICCTBO, IMOCKOJIBKY BCE IOCICAYIOMIKUE CACIKHN C Y4CTOM TaKOIro JOIroBopa O

> Peurenne BalalMXHHCKOro ropoackoro cyxa MockoBckoil o6macti ot 27.05.2015 // CHHCOK HCIONB3yeMBbIX
ncTouHuKOB // CyneOHas mpakTHKa



42

HaMEPEHUSAX U IIPU YCIOBUU COBMECTHOCTH CO3JaBa€MOI0 MMYLIECTBA ITOJIEIKAT
3aKJIIOUYEHUIO B YCTAHOBJICHHOM 3akoHOM (opme. Huuto He memano cTtopoHam
3aKJIFOYUTH JIOTOBOP O NMPUOOPETEHNUU KBAPTUPHI B COBMECTHYIO COOCTBEHHOCTh B
YCTaHOBJICHHOM 3aKOHOM TOPSAJIKE, KOTOPBIM M NOATBEPAUI Obl JOCTOBEPHO IIpaBa
HCTIA 10 JeTy» .

OpHako cienyer OTMETHTh, YTO €CTb W IPOTHUBOIIOJIOXKHBIE DPEIICHHUS,
YCTaHABJIMBAOIIME NHOM MOAXO K Pa3pelICHNI0 aHAJOTUYHBIX JIEII.

B uactHOCTH, OnpeneneHueM cyja «OCTaBJIEHbI 0€3 M3MEHEHMs pEIICHUs
HIDKECTOSIIIIUX CYJOB, KOTOPBIMH YIOBJIETBOPEHBI TPEOOBaHUS O MPU3HAHUU
UMYyIllecTBa OOIIMM MMYIIECTBOM CTOPOH, COCTOSIBIIMX B (DAKTUUECKUX OpayHBIX
OTHOIIEHUsX. J[eso ObUI0 pacCMOTPEHO MO 3asBICHUIO Y., 0OpaTUBILEHCS B CyJl C
TpeOOBAHHEM O MPU3HAHUM UMYIIECTBA OOLIEH 10JIEBOW COOCTBEHHOCTBIO U €r0
paznene. B oOocHoBaHue cBoux TpeOOBaHUM Y. yKaszaja, 4TO COCTOsIa C
OTBETYMKOM X. B (PaKTHMUECKUX OpauHbIX OTHOILUEHUSX, BO BPEMsSI KOTOPBIX MU
OBLIIM MPUOOPETEHBI HECKOJIBKO KBApTUP, HEXKHUIIOE TTOMEILIEHUE Mara3uHa, a TakxKe
BJIO’KEHBI JICHBIH B JIOJIEBOE CTPOMTENILCTBO MHOTOKBAPTHPHOT'O KHJIOrO Joma. B
3agBJICHUU Y. IpOCWIa CyJ MPU3HATH JAHHOE MMYIIECTBO OOIIMM HMYIIECTBOM
CTOPOH, ONPENEIUTh PABHBIMU JOJIA B MPABE HA 3TO UMYILIECTBO, MPU3HATH 32 HEU
IpaBo COOCTBEHHOCTH Ha KBapTHPy U Mara3uH, a TakKe B3bICKATh CO CBOETO
ObiBIIEro mapTHepa X. 1/2 00 NEHEXKHBIX CPEACTB, BIOKEHHBIX B JIOJEBOE
cTpouTeiabcTBO. Mck Obln ymoBinerBopeH Pemiennem TyarncHMHCKOTO TOPOICKOTO
Cylda, OCTaBJIIEHHbIM 0€3 W3MEHEHMsI AaNeJUIIUOHHON U  KacCal[MOHHOM
uHcTaHuue. [Ipu 3ToM cyabl ykazanu, 4To pakTUdecKu Mexay Y. U X. BO3HUKIIA
oOmiasi cOOCTBEHHOCTh Ha YKa3aHHbIE OOBEKThl HEABMIKUMOCTH, MOCKOJIbKY
CTOPOHBI ~ BEIM COBMECTHOE  XO34MCTBO, HMEIM  OOmmMd  J0X0d  OT
NPEANPUHUMATENLCKOW  ACSITENbHOCTH, OOIIME  JIOXOAbl, TPATWIWUCh Ha

pruoOpEeTEeHNE UMYIIECTBA JIs COBMECTHOTO MCTIOJIB30BaHMsI. TaKoi BBIBOJ Cy/a

%8 Pemenne OHEKCKOTO TOPOICKOTO CyIa ApXaHTelbCKoil obmactn ot 18 HosOpst 2016 roxa mo memy Ne 2-418-16 //
CHHcoK UCTIONB3YeMBIX HCTOUHHKOB // CyneOHast mpakTHka
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OBbLJI c/ieslaH Ha OCHOBE (hOTOMATEpPUAJIOB, CBUACTENILCKUX MOKa3aHUM, B TOM YHUCIIE
POJICTBEHHUKOB OBIBIINX ITAPTHEPOB» .

Hcxons u3 ykazaHHBIX TPUMEPOB, MBI MOXEM YOEAUTBCS, YTO pas3fenl
UMYIIECTBA, NPUOOpEeTeHHOro B mepuod  (AKTUYECKUX  OTHOIIECHUH, C
IOPUIMYECKON CTOPOHBI SIBJIAETCS JOBOJIBHO CIIOKHOM 3a1ayeH.

'K PO paer COXWUTENIO E€OUHCTBEHHYIO BO3MOXHOCTh HACIEIOBAaTh IO
3aKOHY, BBISIBUB (DaKT COCTOSHHUS Ha IDKJIMBEHUHU Hacieaoiarens Oosee roga 1o
€ro CMEPTH, C YCIOBUEM COBMECTHOIO MpOKMBaHUsA. OH HACIEAYET C OCTaJIbHBIMU
HaclIEAHUKaMU OYepeau, MPU3BAHHOW K HACJIEIOBAaHUIO, WIM KaK WXXIUBEHEII-
HaCJIEIHUK NoclieqHel ouepean. MHble BO3MOKHOCTH, YUUTHIBAsk BPEMS PEAIbHOTO
UX HCHOJb30BaHUS, HE JEHUCTBYIOT. B uacTHOCcTH, [OKa3aHHOCTH Opaka,
3aKJIFOUEHHOTO 0 PEJUTUO3HBIM TpaauuusiM 10 1917 r., win gakrta COCTOSIHUS B
daKkTHIeCKHX OGpadHbIX OTHOmICHMAX 10 1944 1.%,

dakTHyecKkre OpayHble OTHOIICHUS, KOTOPblE BOZHUKIIN 103xke 1944 r., BHe
3aBUCUMOCTH OT UX JJUTEIBHOCTH HE OPOXKAAIOT 00S13aHHOCTEN MJIM IIpaB, B TOM
4HCIIe TIPaB HACTCIOBAHUS .

EnuncTBeHHAas i1 COXKUTENS BO3MOXXHOCTH — HAacle[oBaHUS-  ObITh
0003HaYEHHBIM B 3aBELIAHUU MMapTHEPA MOJl CBOUM MMeHEM. BmecTe ¢ Tem, ecinu B
3aBEIIaHUH TPEIYCMOTPEHbI O(QUIIMATBHBIE MPABOBBIE TEPMHUHBI, B YaCTHOCTH,
"cympyra”, To MOXeT ObITh TPU3HAHO, YTO TIPU OTKPHITUU HACIIEJCTBA YKa3aHHbBIN
CYOBEKT JOJKEeH 00JalaTh TAKUM CTaTyCOM, U TaKO€ 3aBELIaHHE CTOUT CUUTATh C
OTJIaraTeJIbHbIM YCIOBUEM.

OTBETCTBEHHOCTh  JIpyr meped  ApYyroM  (akTUYECKHX  COXHUTENeH
daKkTHIecKH CBOIMTCS K HyTI0.. TeM He MeHee, YTBEP)KICHHE OTHOCHTENHHO

OecrpaBusi 00€MX CTOPOH HECHPABEIJIUBO, MPAKTUYECKH OecrpaBHON B OOJIbIIEH

% Omnpenenenne KpacHomapckoro kpaesoro cyma ot 29 asrycra 2013 roga no meny Ne 441°-2169/2013 // Crnucox
UCIIOJIb3YEMbIX HCTOYHUKOB // CyneOHast IpakTHKa

%0 Tpy6unkos H.f. CyneOHoe pa3dompaTenbCcTBO TpaXkIaHCKHUX JIeN OTIENbHBIX Kateropuil. M.: beumna, 2001. C.
214,

' Hukuruua B.I1. MmymectBo cynpyros. Capatos: Wsg-Bo Caparosckoro yu-ta, 1975. C. 30; Opmosa H.B.
IIpaBoBoe perymuposanue 6paka B CCCP. M.: FOpunuueckas nuteparypa, 1971. C. 26.

2Kapubsin C.0. CeMeifHO-IIpaBOBasi OTBETCTBEHHOCTB: CYIIHOCTh W IPABOIPHMCHEHHE: MOHOrpadus. M.:
FOctummadopm, 2018. 192 c.



44

Mepe OcCTaeTcs KeHIMHa. Tak, oHa HeceT Opemsi MaTepHaJIbHBIX, a TaKXKe
MOpPAJIBHBIX PHUCKOB, B TO BpeMs, Kak MYXYHMHA SBJISIETCSI B OCHOBHOM
BBITOJIONpUOOpETaTeseM, U, Mody4yasi ceMeilHble Ojara, OH HEe HEeCeT HHMKaKHX
PHUCKOB U 0053aTEIbCTB. JTa AUCIPONIOPLHU OoJee IPKO BUIHA MPU MOSBICHUH Y
napbl peOeHKa, MOCKOJBKY JIJIsl YCTAHOBIICHHUS OTIIOBCTBA HEOOXOJUMO COTJIacHe
CO CTOPOHBI MY>KUHHBI, IPOXO0KJICHHE COOTBETCTBYIOMIEH npouenypsl B 3AI'C ninun
CyneOHOe pereHue.

[IpeacraBnsieTcsi, 4TO €CIAM TOCYIAapCTBO HE CIOCOOHO TPOTHUBOCTOSIThH
10/100HOH (popMe OTHOIIECHUH, eMy CIeAyeT Jeraanu30BaTh UX, IPEIyCMOTPEB IJIs
HUX OCHOBHBIE IMOCJEACTBUS 3aKOHHOIO Opaka. DTO MO3BOJUT CTAOUIM3UPOBATH
OOIIIECTBEHHBIE OTHOIIICHUS, BHEJIPUB MWLIMOHBI Tpa)<iaH, MPOKUBAIOLIUX BHE
COOTBETCTBYIOILIETO  IMPABOBOTO  cTaryca (BO3MOXHO TIO COOCTBEHHOMY
BOJICU3BSBIICHUIO) B TIPABOBOE TOJIE, & TAKXKE JIUIIUAT COXKHUTEITHCTBO IPEUMYIIICCTB
(B OCHOBHOM, mJisi HEJTOOPOCOBECTHOTO TAapTHEPA), UMECIOLIMXCS B HACTOSIIEE
BpeMs, a, CJIeJOBaTeNbHO, OyJIeT TMOJBHraTh MapTHEPOB K PErucTpaluu
OTHOLIEHHUM.

Tem He Menee, obcyxnaembie ipu paspadbotke CK P® wumen BO3BpaTUThH
MHCTHTYT (DaKTHYECKOTO Opaka OKa3allCh OTBEPrHYTHIMH S, B TO BpPEMs KaK
EBponeickuM CyzioM, HAIpOTHB, ONPEACIECHUE CEMEWHOM KWU3HU PACIIMPEHO,
ONMHpasACh Ha COBPEMEHHBbIE NMEPEMEHBbI B 00pa3e *U3HM, YCTAHOBJIEHO HaJIM4Ue
CEMbH y COXKUTEJIEH, B YaCTHOCTH 1O JAeny /[>KOHCTOH IpOTUB I/IpnaHI[HH64.

Mexnay TeMm, pa3paboTka Kakux-IMOO HWHHOBAIIMOHHBIX  TMPABOBBIX
WHCTPYMEHTOB HE TpeOyercs, JAOCTaTOYHO OYyIEeT OOpaTUThCS K OMBITY HAILIEro
rocyJapcTBa U NPUMEHUTh MEXAHU3M, YCTaHOBJIEHHBIN B Yka3e [Ipesuauyma BC
CCCP ot 10 HOs10pst 1944 r.%%u MIPEAYCMOTPETh YCTAHOBJIIEHHE B 0OCOOOM MOPSJIKE

(cormacuHo cratesim 264 - 268 T'TIK P®) ropuandeckoro ¢akra - COCTOSHUS B

63 Bepmmnauna E. [IpaBoBoe perynupoBanue 3akirodenus opaka B Poccun // FOpuct. 1997. N 9. C. 36.

%Johnston v. Ireland // EBponeiickuii cyx no npasam uenoseka. U3Gpaunsie pemenus. M.: HOPMA, 2000. T. 1. C.
34.

% yxa3 Ipesugnyma BC CCCP or 10.11.1944 "O mnopsiake npusHaHus (aKTHYCCKHX OPAYHBIX OTHOLICHHH B
ciIydae CMEpTH WJIH MPOIaku 06e3 BecT Ha ¢ppoHTe ogHoro 3 cynpyros” // "Bemomoctu BC CCCP", 1944, N 60.
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Opake, MPUMEHUB 3TO, B OTJIUYHE OT YIIOMSIHYTOTO YKa3a, HE TOJIbKO B OTHOIIEHUU
YMEPILINX, HO TAKXKE )KUBBIX COKUTEIIEH, PACILIUPUB B COOTBETCTBYIOIIEH YaCTH.

Takum 00pa3zom, cienyerT eile pa3 ykazaTb Ha HEJAOMYCTUMOCTh HbIHEUTHUX
YCIIOBHUM, TPH KOTOPBIX MWJUIMOHBI JIOAEH MPOKHUBAIOT B COIO3aX, MOJOOHBIX
Opaky, ocTaBasicb 0€3 yperyJlupoBaHWs HWX JIMYHBIX W HMYIIECTBEHHBIX
OTHOLIEHUW, HEPEAKO SABJISAIOLIMXCS BECbMa 3aIlyTaHHBIMU.

[IpeacrasnsieTcs enecooOpa3HbIM BOCHPUITHE B HECKOJIBKO pPacCIIMPEHHOM
BUJE OTEYECTBEHHOI'O OMNbITAa MNPOLUIBIX JIET IO HCIOJIb30BAHUIO MEXaHU3Ma

OIIpCACICHUA (baKTa HaXOXIACHU:A I'paKIaH B 6pa‘-IHI>IX OTHOIICHUAX.

2.3 TIpoGieMbl TPaBOBOTO PETYIMPOBAHUS CEMENHO-OpayHbIX OTHOIICHUN B

Poccniickon @enepanun

Hcxonss W3 MpPOBEEHHOTO HWCCIEAOBAaHUS, Mbl MOXEM 3aKIHOYUTh, YTO
CErofHsl B Halllel CTpaHe eCcTb OOBEKTUBHAs MOTPEOHOCTh B BBIPAOOTKE HOBBIX
HAIpaBJICHUN PpPa3BUTHUA CEMEWHOTO 3aKOHOJATEIhCTBA. IJTO HEOOXOIUMO
OCYILIECTBUTh, HUCXOAS M3 OOLIECTBEHHBIX MOTpeOHOCTEH, a TaKxke 3aaad
roCy1apCTBEHHON CEMENHOU OJUTHKH .

AHaM3 JUHAMHKA CEMENHBIX OTHOUIEHUW, TIO3BOJISIET TOBOPUTH O
MOSIBJICHUM HOBBIX TEHJICHIIMI B ykazaHHOU cdepe. B 3Tol cBsA3M HEOOXOIAMMO
M3MEHEHHE Psla OTPACIECBbIX MHCTUTYTOB, BHEJIPEHHUE HOBBIX IOJOTpAciel H
WHCTUTYTOB, COBEPILIEHCTBOBAHUE CTPYKTYPhl CEMEMHOI0 3aKOHOIaTEIbCTBRA.

B Hacrosmmi mniepuos COCTOSIHUE CEMEWHOTO 3akoHomarenbctBa PO
XapaKTepU3yeTcsl HaTMYUEM TAKUX OCHOBHBIX TEHJICHIIUHN KaK:

—  COXpaHEHHUE TPAIUILUU PEryJIMpPOBaHUS B3aMMOOTHOUIEHUH YJICHOB
CEMbU C COBETCKOI'0 MEPHOJIa;

— 3aKOHOOATCJIbHBIC ITIOIIBITKYM HCCKOJIBKO PACIIUPUTL MCTOI U IIPCAMCT

CEMEHHO-TIPABOBOIO PEryJIupOBaHUA. TeM HE MeHee, [aHHBIE IMOMNbITKA HE

66 . .

Kunsesa C.K., PedhopmupoBanre ceMeHHOrO 3aKOHOAATEILCTBA KaK HEOThEMIIEMas 4acTh TOCYNAPCTBEHHOMN
CEeMEHHOM MOJIMTHKH TI0 YKPETUICHUIO HHCTUTYTa ceMbH U Opaka // CemeliHoe u sxunuiHoe npaBo. 2017 N 5 C. 4 —
7.
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JOCTaTOYHO AaKTUBHBI, YTO OTPHULATEIBHO OTPAXaeTCsl Ha HOPMATHUBHOM
peryiaupoBaHuu. JelcTByolee 3aKOHOAATEIbCTBO HE IOCIIEBACT 3a IBOJIIOLHEH
OTHOILIEHUH, KacarolMXcsi Opaka U CEMbH.

Ha cerogHsimHuii MOMEHT MpEACTaBISETCS 1eIecO00pa3HbIM BBIICICHUE
OO6mreit 1 OcoOCHHOM YacTH B CTPYKTYPE CEMEHHOTO 3aKOHOAATENhCTBA PD.

[Tonaraem, 4To BbIAEICHUE IOPUANYECKUX (DAKTOB B KAUECTBE IMPaBOBOIO
uHctutyTa B O6meit yactu CK P® morio Obl BHICTYIIUTH OCHOBHBIM 3JIEMEHTOM
ATON CUCTEMBL. DTO CBSI3aHO C TEM, UTO PErVIAMEHTAIUsI CEMEHHBIX OTHOIICHUN HE
IpOCTO OEpeT Havajo B CIyyae HACTYIJICHUS KOHKPETHOTO IOPUANYECKOTO (hakTa,
HO BECh IMOCJIENYIOIMNA MPOLECC HOPMATHUBHOIO BO3ACHCTBUS MPOXOAUT TOJ
BIIMSHAEM TAKOTO FOPHAMIECKOro haxra’ .

B wyacTHOCTH, IOpUIMYECKUMH (PaKTaMU BBICTYIAIOT: 3aKJIIOUYEHHE Opaxa,
KPOBHOE POJICTBO, a/IMUHUCTPATUBHBIN IOTOBOP WJIM aKT, CYAEOHOE PEIIECHUE U T.
1.

VYkpernseHue BHYTPUCHCTEMHBIX OCHOB CEMEHHOTO 3aKOHOAATeNIbCTBA
BUJUTCS 11€JIECO00PA3HBIM 110 TAKUM HalpaBiICHUSIM, KakK:

—  crpykrypupoBanne CK P® Ha ocHOBaHMM HaydyHO OOOCHOBaHHBIX,
eAnHbIX KpuTepueB. [lomaraeM, 4yTo OCHOBaHHMEM MJiE O0OCOONEHHS] MPABOBBIX
HOPM B MHCTUTYTHI, a TAK)K€ MOJAOTPACIH MOTYT BBICTYIIUTH CEMEWHO-IIPABOBBIC
CBSI3M (POJICTBO, YCHIHOBJIEHUE, CYNPYKECTBO U T. I1.);

—  Beigenenne B CK P® OO6meit 1 OcobeHnHo# yacTu, (PakTHUECKU yxKe
umeromiee Mecto. TeM He MeHee, TOMUMO (POPMAJIBHOTO MPU3HAHUS UMEIOIIErocs
MOJIX0/1a B MOCIEAOBATEIbHOCTH CEMEMHO-TIPABOBBIX MOJIOKEHHUI, 3TO MOTJIO Obl
MO3BOJINTh BBECTH B paMKu OCOOEHHON 4YacTH IMpaBOBbIE HOPMBI, KOTOPHIE Ha
CErOJHSUTHUI MOMEHT MpPEeayCMaTPUBAIOTCS B CHELMAIBHBIX 3aKOHAX, HApUMeED,

"O0 akTax rpaKJaHCKOTO cocTogaus"®,

o7 Jlesymxun A.H. Hanpasnenus coBepmencrBoBanusi Cemeiinoro konekca Poccuiickoit @enepaunu // Cemelinoe n
)unuiHoe npaso. 2018 N 1 C. 55 — 57.

%8 ®enepanbblii 3akon ot 15.11.1997 N 143-®3 (pex. ot 27.12.2018) "O6 akrax rpamaHCKOro cocTosHus" //
"Poccuiickas rasera", N 224, 20.11.1997.
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BbipaOoTaHHYI0 TIpa’KJaHCKO-IIPAaBOBYIO KOHILEMIHMIO OpraHU3al[MOHHBIX
OTHOIIIEHUH, I1eJIeCO00pa3HO paclpoCTpaHUTh U Ha cdepy cemeiHoro mpasa. B
HACTOSAILIMI MOMEHT OYEBHJHA MOTPEOHOCTh BBEACHMS B IMPEAMET CEMEHHOro
npaBa TaKUX OTHOILIEHWW, HANpaBJICHHBIX Ha YIOPAJOYEHHE OOIIECTBEHHBIX
OTHOIIICHUW U JEUCTBUN WX CYOBEKTOB. B CBSi3u ¢ TeM, UTO OpraHM3allMOHHBIC
OTHOILIEHUSI PETYJIUPYIOTCS CEMEMHO-TIPAaBOBBIMM HOPMAaMH, LIEJIECO00pa3HO CT. 2
CK PO® [0moONHHUTH TMOJOKEHUEM «pPEryJIHpPYeT Jpyrue OpraHu3alliOHHbBIE
OTHOULIEHUS, KaCaIOIIHNECS pPEeaTu3aliy I'PakJaHaMHA CEMEWHBIX IPaBy.

Hapsany c¢ stum, aktyaneH Bomnpoc o BkimodeHun B CK P® monoxeHuit,
PETryJIMPYIOINX PETUCTPALMIO AKTOB T'PAXJAHCKOTO COCTOSIHUSA, B HACTOSILIHAN
[IEpUOJ MOAIAJAIONIUX 10 FOPUCAUKLIUIO IPAKIAHCKOIO IIpaBa.

enn u 3aaum nMpaBOBOTO PETryJMPOBAHMS, TIPUHLHUIBI, KAK OCHOBHBIE €0
OPUEHTHUPBI, BBICTYNAIOT MPEINOChUIKAMH BBEACHUS MTyOJIMYHO-IIPABOBBIX HAaYal B
CEMEWHOE 3aKOHOIATENbCTBO. HECOMHEHHO, IpPHU3HAHHUE CaMOCTOSTEIBLHOCTU
OTpaciy CEMEWHOTrO MpaBa, COYETAIOIIEH MyOIMYHO-TIPABOBBIE U YACTHOIPABOBHIE
Hayaja, OOOCHOBBIBa€T TaKOW TMOAXOA B IUIOCKOCTb COOTBETCTBYIOILETO
3aKOHOAATEIbCTBA.

B kadecTBe NOCTHKEHMS B Pa3BUTUHM CEMEWHOrO 3aKoHoAAaTenbCcTBa PO
NPU3HACTCS PAacIIMPEHHE TOrOBOPHOTO PEryIMPOBAHUS MPABOOTHOMEHHH . B TO
e BpeMs S(PIEeKTUBHOCTH €ro BO3MOXHO ObLJIO OBl  YBEJIMYUTH IYTEM
FapMOHUYHOIO  COYETaHUS JHMCIO3UTHBHBIX W  HMMIEPATHBHBIX  CPEICTB
PETryIUPOBAHUS M UMYLIECTBEHHBIX, U TUYHBIX OTHOILIEHHUI YJIEHOB CEMBH.

CeromHst 9THM acmeKThl AaKTUBHO OOCYXKJAIOTCSI B paMKax MpOeKTa
denepanbHOro 3aKoHa .

B cootBercTBum ¢ ad3amem 1 n. 1 ct. 86 CK P®, B 0TCYyTCTBUU COTJIAIICHUS
NpU  HUCKIIOUUTENIBHBIX  OOCTOSITeNbCTBAX  (TsDKENOM  OOJNE3HHM,  yBEUbs

HCCOBCPIICHHOJICTHUX ,ueTeﬁ h1%(s0) COBCPIICHHOJICTHUX HGTPYI[OCHOCO6HI)IX

% Casembes JI.5. Cornmamrenus B ceMeiHO# cdepe: yuedbHoe nmocodue. Mockaa: I[Ipocnekrt, 2017. 144 c.

0 IIpoext ®enepanbHoro 3akoHa "O BHeceHUU n3MeHeHUH B ['paskgaHckuil mpoueccyalbHblil kogeke Poccuiickoit
®enepanun, Cemeitnblii xonekc Poccuiickoit ®enepaunu n  PDenpepansHblii 3akoH "OO0  HCHOTHHUTEIHHOM
npousBojcTBe” (moArorosiaeH Muntocrom Poccun) (ue Baecen B '/ ®C P®d, Teker no cocrosamio Ha 30.12.2016)
// CIIC KoncynpTantllmoc
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HYKJIAIOIIUXCS AeTe, HeOOXOAMMOCTH HECEHUS PacXOJ0B HAa MOCTOPOHHUHN YXO]l
3a HUMH U MPOYUX OOCTOSATEIHCTB) KXKIBIA U3 POIAUTEIICH CYIOM MOXET OBITh
NPUBJICYEH K YYacTUIO B JIONMOJHUTENBHBIX pacxoiaX, BbI3BAHHBIX TAKUMU
dakramu.

[lepeuenb MOAOOHBIX 0OCTOSATENBCTB, peaycMOTpeHHbIH cT. 86 CK P®D, ne
WCYEPIBIBAIOIIMN U TOJUJICKUT PACHIMPUTEILHOMY TOJKOBaHUIO. TeM He MeHee,
yKa3aHUE B paMKaX CTaThbU HAa COOBITHS, KACAIOIINUECS JIUITh COCTOSTHHEM 37J0POBbS
HECOBEPIICHHOJETHETO,  CIHOCOOCTBOBAJIO  TOMY, UYTO  IPaBONPUMEHHUTEIb
MOAPAa3yMEBACT BO3MEIIEHUS  PAacXOJ0B, KacalolUXCSd TOJbKO  JICUEHUH,
BOCCTAHOBJICHUS 3/I0POBbS U PEaOUITUTALIUH.

Jlns m3beranusi orpaHuyeHHOro TojkoBaHus cratb 86 CK P® nanHbIiM
3aKOHOIPOEKT MpeaycMarpuBaeT BHeceHHe u3MeHeHus m. 1 cr. 86 CK PO,
COTJIACHO KOTOPOMY B OTCYTCTBUE COTJIAIICHUS W HAJIUYMU HMCKIIOUUTEIIbHBIX
00CTOSITEBCTB, B T. 4. HEOOXOJIUMOCTH OOecredeHus: peOeHKa KUITbEM, POJAUTEIb
MOXET ObITh MPHUBJICUCH B CYJSOHOM TMOPSAKE K Y4acCTHIO B JIOMOJHUTEIbHBIX
pacxojiax, COrJIaCHO TaKUM 0OCTOSTEITHLCTBAM.

[IpencraisieTcsi onpaBIaHHbIM, YTO JAHHOE JOMOJHEHUE AAcT MPaBoO CyLy
OIICHUBATh CUTYallMI0O B KAXKJIOM CiIy4yae, YUYWUThIBash BCE€ HWMEIOIIUECS
00CTOSITEILCTBA U BHIHOCUTH pEIICHUE, UCXOJ U3 OajaHca MHTEPECOB POJUTEIIS,
BBITIJIAYMBAIOIIETO AIMMEHTHI U €r0 peOeHKa.

3ammTa MpaB HECOBEPILICHHOJETHUX - MPUOPUTETHAS 3a/ada JJis HAlIEro
rocyzapcrsa’ . B 9Toi CBSI3H IPEUIOKEHHS, PEIyCMOTPEHHBIC B 3aKOHOIPOCKTE,
B TOM YMCJIC HaIICJICHbl HA TApAaHTHUPOBAHUE 3aIlUTHI MpaB JeTel, YPPEeKTUBHOCTD
B3bICKAHMS 3a/I0JKEHHOCTH M0 aJMMEHTAM CO 3JI0CTHBIX HEIUIATEJNbIIUKOB, Ha
oOecricueHue HECOBEPIICHHOJETHErO0 >KUJIBEM TMPHU PACTOPKEHUU Opaka ero
POAUTEISIMHU.

B pamkax wnacrosmiero mnaparpada HENIUIIHUM OyIeT OTMETHTh, YTO

KOJUIM3UOHHOE PpEryJMpoBaHUE OpauyHO-CEMEHHBIX OTHOIICHWM, BhIpaOOTaHHOE

™ Tpogumosa I'.A. IIpaBo Ha ceMbio 1 IpoGIeMsI ero rapantupoBasms // Axsokar. 2017 N 1 C. 71 - 75
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Oonee ABaAlaTH JIeT Ha3ajd, Takke TpeOdyeT Cephbe3HOW MOJEpPHHU3AIUU.
CoBepIiIeHCTBOBaHHIO 3aKOHA 11€7IECO00pa3HO 3a7aTh CIACAYIOUINE HAIPABICHUS:

- YCTaHOBUTH 0oJiee Pa3BETBICHHYIO CHCTEMY KOJUIM3UOHHBIX IMPHUBS3OK,
KOPPEKTHO ONPENEISAIOIINX IPABO, TECHO CBA3aHHOE C OTHOLIEHUEM;

- pacHIMpPUTh BO3MOYKHOCTh CTOPOH CAMHUM BBIOMpaTh MPUMEHUMOE IMPABO
0 BOMPOCAM UMYIIIECTBEHHBIX OTHOIIECHUI U pacTOp>KEeHUs Opaka;

- 110 BOIIpOCaM, KacarouuMcs IpaB JIeTel, He00X0JMMO MPUMEHEHHE TpaBa
0oJee OJAroNPUATHOTO ISl HUX B KXKJI0M KOHKPETHOM CUTYallUU.

[IpeacraBisieTcs, YTO ONTUMAIILHO NMPOPaOOTaHHAS CHCTEMAa KOJUTU3HUOHHBIX
npaBui, OOECHEYMBAIOIIMX  KOPPEKTHBIM  BBIOOp  MpaBa,  MMOAJIEKAUIETO
MPUMEHEHUIO JUIsl PEryJIupoBaHus OpayHO-CEMEMHBIX OTHOIICHUM, YPE3BbIYAIHO
BayKHA ISl 0OECIICUEHHMSI PaB IPakIaH.

Cormacao CK P® pasBox mpoucxoaut B opranax 3AI'C, a Takxe B
Cy1eOHOM MOpSIJIKE.

Kak npaBuno, agMUHUCTPATHBHBIM TMOPSAKOM HE MPETyCMOTPEHO
00s3aTENIPHOCTA ~ YSICHEHUS TPUYMH pa3pblBa CEMEWHBIX OTHOIICHUWA U
MPUMEHEHUE MNPUMHUPUTENBHBIX Mpoueayp. B CyIIHOCTH, ToCynapcTBO JIMIIb
yTBEpKJaeT (akT pa3pblBa CEMEHWHBIX OTHOLIEHWH, HE JieNasi MOMbBITOK CIIaJuTh
OTpHULATEIbHBIE MOCIEACTBUS BCEro 3toro. IlocienHee 0THECEHO K KOMIETEHIIUU
cyaa, a B nonmHomouusi opraHoB 3AI'C He Bxoaut. B Hacrosimiee BpeMsi €CThb
MHEHHME, YTO JajJbHEWIIEEe COXpPAHEHUE IIOJOKEHUM, perJaMeHTHPYIOIINX
aIMAHHCTPATUBHbII MOPSAIOK Pa3BOA, HEIIPHEMIIEMO .

Jnst yBenuueHus: 3(PGEKTUBHOCTH TMPUMEHEHUS MeEp, HAlEJCHHBIX Ha
COXPaHHOCTb CEMbH, IMpeajiaraercs pa3zpaboTka peKOMEHIAUuil i CyHew,
coJiep KallluX MPUMEPHBINA MepedeHb 00CTOSTENBCTB pacTopkeHus: Opaka. BepHas

KBajudUKaLKUs TMPUYUH Pa3Bojia, 00ECNeYUT OOBEKTUBHYIO OICHKY IEpPCIIEKTUB

2 Munees O.A. K Bompocy 0 COBEpIICHCTBOBAHNH HHCTHTYTa Opaka B cemeiinoM mpase Poccuiickoii ®enepartii //
Bectauk Boal'V. Cepus 5. FOpucnpyaenmus. 2015. N 2 (27). C. 113 - 116.
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IPUMUPHUTEIIBHOTO CpOKa, OyneT CHocoOCTBOBAaTh OIPENEICHUI KOHKPETHBIX
CPEJICTB, TPeOYEMBIX TS yPEryTHPOBAHMS KOH(INKTA MEXKILY CYIPyTraMu .

EnvHCTBEHHOE UCKIIIOYEHME U3 IpaB CyIpyra Ha 3asBJI€HUE TpeOOBaHUS O
pa3Boje 0e3 coryacusi xeHbl, corjacHo cT. 17 CK P®, HaxoauTcss B TeX Ke
BPEMEHHBIX paMKaX, KaKk W paHblle (B mepuoj OEpEeMEHHOCTH W TOJ IOocie
pOKICHUS peOCHKA).

Mesxny TeM ecTb MHEHHUE, YTO JAHHOE TI0JI0KEHUE HEOOXOIUMO JTOTIOTHUTS,
IOCKOJIKY OTpaHMYEHHE MpPaB Ha PACTOP)KEHUE MO WMHUIMATHBE CYIpyra mpu
POXKIEHUM MEPTBOrO pebeHKa, a TakkKe IpU CMEpPTH peOeHKa /10 TOJ0BajIoro
Bo3pacta - Heo0OCHOBaHHO. (COOTBETCTBEHHO HEOOXOJUMO THPEITyCMOTPEThH
IOJIO)KEHWE O MPEKpallleHUd B  YKa3aHHBIX CIy4yasX  YCTaHOBJIEHHOIO
OrpaHUYCHHS

[IpencraBnsieTcsi, 4YTO aBTOp JAaHHOW WHUIMATHBBI HEBEPHO OICHUII
IICUXOJIOTMYECKOE COCTOSIHUE JKEHUIMHBI, HaXOJIIeHcs B CTPECCOBOM CHUTYyallUH,
HY)KJAWoIIecss B MNOAJAEpKKE ONU3KuX JroAe. be3yciaoBHO, JKHW3HEHHbBIE
0OCTOATENBCTBA MOTYT OBITh CAMBIMU Pa3HbIMH, HO BO MHOTHX CIydYasiX pa3pbIB
OTHOILIEHUH MO0 MHUIMATHBE CYNpPyra MOXET SIBUTbCA (DAKTOPOM, YCYTyOJSIOIIUM
€€ MOJIOKEHHE.

Pan uccnenoBareneil mpuXoaaT K BBIBOJAY O LEI€COOOPa3HOCTH MOJHOTO
UCKITIOYCHHSI YKa3aHHOTO WCKJIIOYEHUs, TOCKOJBbKY, MO WX MHEHHI0, OHO
yIIeMIISeT pasa cynpyra’”,

Mpsl mozpa3zymeBaeM, 4YTO AMCKYCCHOHHOE IOJIOKEHHE 00 OrpaHu4YeHHUU
npaB Cynpyra Ha NnpeabsBIeHUE TpeOOBaHUN O pa3BoAe B MEPHUO] OEPEMEHHOCTH
KEHBl U ToJla TOCJE pa3pelieHus PoJoB TpeOyeTcs paccMaTpuBaTh C pakypca
3alUThl MATEPUHCTBA M JIETCTBA, a TakKXK€ COOTHECTH €ro C CHUTyalHued B

00pa3oBaHUU U IPYTUMH MIPOUYUMH OOCTOSTEILCTBAMU.

" 1lserxko B.A. Motussl pacTopkeHusi Opaka N0 poccuiickomy cemeiiHomy mnpaBy // BectHuk Omckoi
ropuaudeckoii akagemuu. 2013. N 1 (20). C. 51 - 53.

" Munees O.A. ykas.cou. C. 113 - 116.

Cenpkr B.A. OG 0COGEHHOCTSX BO3OYXKICHHS M PACCMOTPEHHS B Cyle HEI O PACTOPKEHHH Opaka //
IOpunnueckas nayka. 2011. N 1. C. 58 - 60.
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CoriacHo CTaTUCTUYECKUM CBEIACHHUSAM, B HACTOSIIMN MOMEHT HAOII0qaeTCs
peskas auddepeHManys B J0Xoaax cemed. MHorume u3 Maioo0ecTeueHHBIX
CEMEM COCTOST U3 pabOoTAIOIIMUX TPYIOCIHOCOOHBIX CYNPYIroB ¢ ASThbMH. B camoi
TPYJIHOHN CUTYyaIlMH OKa3bIBAIOTCS 0€3pa0O0THBIC OTMHOKHE MaTepH76.

OpmHOM JKEHIMMHE C MAJIOJCTHUM pPEOCHKOM (haKTHUYECKH HEBO3MOKHO
o0ecrneynTh €ro BOCIUTAHME M MaTepUalibHOE COIMPOBOXIEHHE, MOCKOJIbKY e
MIPAKTUYECKU BCETIa TPeOyeTCs] HAaXOAUThCS C HUM.

XOTd B 3aKOHOJATENILCTBE YCTAHOBJICHA BO3MOXKHOCTH JIOIIKOJBHOIO
o0pa3oBaHuUs MO JTOCTHKEHUH PEOCHKOM JBYX MECSYHOTO B03paCTa77, CUTYyallusl Ha
MPAKTUKE CKJIaJbIBACTCSl HECKOJIBKO MHAYE.

CormacHo 3aKOHO/IaTEJIbCTBY, JIeATEIILHOCTD 00pa3oBaTeIbHBIX
OpraHu3alMid  peaJn3yeTcs Ha OCHOBAHWUM yCTaBa, YTBEPXKICHHOIO B
YCTAHOBJICHHOM TMopsiake. B ycraBe, moMuUMO Mpoyero, periaMEeHTUPYIOTCS U
MpaBuja IIpueMa HECOBEPIICHHOJETHUX. Bompoc mpeaesbHO MHHUMAaJIbHOIO
BO3pacTa, C KOTOPOTO B KOHKPETHYHO OOpa30BaTEIbHYIO OPTraHU3aIlMI0
MPUHUMAIOTCS  JIETH, PEIIaeTCs  CaMOCTOSTEIBHO  KaXKIbIM  OTJCIbHBIM
YUPEKICHUEM.

Kak cBugerenbcTByeT MNpakTUKa, B OOJBIIMHCTBE CIIy4aeB B JIETCKYIO
00pa3oBaTeILHYIO OPTaHU3AIMIO IPUHUMAIOT 110 JJOCTHKEHUU BO3pacTa JABYX JIeT.

Ucxons u3 n. 4 cr. 67 denepanpHoro 3akoHa ot 29.12.2012 N 273-®3 B
npueMe B MYHHIMIAIBHYIO JIMOO TOCYJapCTBEHHYIO  00pa3oBaTEIbHYIO
OpraHH3aIliI0 MOXKET OBITh OTKA3aHO, €CJIU B HEH HET CBOOOIHBIX MECT.

B cBs3U ¢ 3TUM, IPAKTUYECKU J0 TOCTHXKEHUS PeOCHKOM JIBYX WUJIU TPEX JIET
KEHIIMHE TMPUXOIUTCS XKUTh Ha TOCOOHME MO YyXOAy 3a PeOCHKOM, a Takke Ha

QIMMEHTBI OT OBIBIIETO CYNpyTa.

® O®ponkun ILII., Mayranues P.B. PernonanpHble acneKkTsl TOCYAapCTBEHHON MOIUTUKM COLMATBHOM 3aIUTHI
MaTepuHCTBA 1 JeTcTBa B Poccuu // Bnacts. N 5. 2012. C. 30 - 33.

" ®enepanpHeli 3akoH or 29.12.2012 N 273-®3 (pex. or 06.03.2019) "OG obGpasoBannn B Poccmiickoii
®Denepanun" // "Poccntickas razera", N 303, 31.12.2012.
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OpnHako HBIHENIHAS CHUTYalMs C BhIIUIATAMU aTMMEHTOB OCTAaBIISIET KENATh
Jy4lero, odmas 3aJ0/KEHHOCTh IO JaHHBIM IUlaTeXaM IPEBBIIIAET B Halllel
ctpane 100 mipz. py6neﬁ78.

CToUT HANOMHUTH, YTO CEMEHHBIM 3aKOHOJATEIHCTBOM YyCTaHOBJICHA
00s13aHHOCTH CyMpyTa CONEpPKaTh HE TOJHKO HECOBEPIIICHHOJETHUX IETEH, HO H,
coriacHo cT. 90 CK PO, ObiBIIYIO jX€HY, B TEUEHHE TPEX JIET MOCIE POKICHUS UX
peOeHKka.

AHaIOTUYHBIA CPOK MPEAYCMOTPEH TPYIOBBIM 3aKOHOJATEIHCTBOM JIIsI
oOecrieueHusi COLMANBHBIX Trapantuii marepu. CorjmacHo cr. 256 TpymoBoro
komekca P®’°) skeHImMHE, MO ee 3aSBICHHIO, MPEIOCTABISICTCS OTIYCK [0
JOCTHKEHUSI pEOCHKOM TpPEX JIeT.

[IpencrapisieTcsi, 4YTO NEPUO OTPAHUUCHHUSI MPAB CyIpyra Ha TpeOoBaHUE O
pacTop:keHuu Opaka I1eJIecoo0pa3HO YBEIMYUTh, npeaycMotpeB cT. 17 CK PO
TakuM oOpazoM: "be3 cOOTBETCTBYIOIIETO COriacus >KeHbl, MyX HE MMEET IpaBa
BO30YXKJaTh JI€JI0 O PACTOPKEHUHU Opaka B MEpUo] €€ OEpeMEHHOCTU, a TAKXKE B
TEUYEHUE TPEX JIET MOCJIe POXKICHUS X peOeHka'.

OTO MOCIOCOOCTBYET HE TOJIBKO PEIICHUIO 3a]lay MO0 COXpaHEHUIo0 Opaka u
3alllUTe JETCTBA, HO MW YTBEPXKICHUIO E€IUHOTO0 pPEeXKUMa HOPMATHUBHOTO
PETYIUPOBAHUS JIJIS1 TAKOTO POJIa OTHOLIEHUH.

BakHbIM MOMEHTOM JIJIsl COBEPIIEHCTBOBAHUS 3aKOHOJIATENILCTBA SIBISIETCS
aIbTEepHATHUBHAS TIPOIIEypa pa3pelieHus: CIIOpOB B IIPOIIECCe PacTOpIKEHUs Opaka.
B cBs3u ¢ Tem, 4TO IENbI0 MEAMAIIMN CTAHET CHIDKCHUE CIy4aeB PaCTOPIKEHUS
Opaka, a TakXe CHSTHE Harpy3ku ¢ CyAeOHOTO ammapara, 1eJecoo0pa3HO BHECTU
MOIpaBKku B HOpMbI DeepanbHoro 3akona ot 27.07.2010 N 193-03% i BHEJIPUTH

00s13aTeNIbHYI0 JIOCY/ICOHYI0 MEIUalldI0 B CIOpax O PacTOp)KeHWH Opaka, eciu

8CrMCcOK HCTIONMB3yEeMBIX HCTOYHIKOB // IHTepHET-pecypch

7 "Tpynosoit konekc Poccuiickoit @enepanmu” ot 30.12.2001 N 197-®3 (pen. ot 01.04.2019) // "Poccuiickas
razera", N 256, 31.12.2001.

8 ®enepanbupii 3akon or 27.07.2010 N 193-®3 (pex. or 23.07.2013) "OG aibTepHATHBHOI NpOLELypPE
YPETyIHpOBaHKs CIIOPOB C ydYacTHeM mocpemHuka (mporemype menuarmm)" // "Poccuiickas rasera”, N 168,
30.07.2010.
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CYNIpyTd MMEIOT HECOBEPUIEHHOJIETHUX JeTed b0 Mpu HECcOorJlacMM Ha
pacTopxkeHue Opaka Koro-J1m0o 13 Cynpyros.

Cornacno CripaBke 0 IPUMEHEHHH CyJaMU yKa3aHHOTro @3, yTBEpKIAECHHOU
[Tpesuanymom BC PO, MpONEAYpPhl MEAUAIIUU, & TAKXKE YCIyTu MeauaTopa (Kak
OecIUlaTHbIE, TaK W IUIATHBIE),I0JOKUTENBHO XapaKTEPU3YIOTCS M MOJIb3YIOTCS
SIBHBIM CITIPOCOM.

Takum oOpa3oM, B HaCTOSIIIMH TEPUOJ, COCTOSHHE CEMEHOTro
3aKoHoAaTenbcTBa PD xapakTtepu3yeTcss HaJUYMEM TAaKUX OCHOBHBIX TEHACHUUU
KakK:

—  COXpaHEHWE TPAJULUHU PETYJIMPOBAaHUA B3aUMOOTHOUICHUI YJIEHOB
CEMBHU C COBETCKOI'O IIEPHOJIA;

—  3aKOHOJIaTeJIbHbIE MOMBITKH HECKOIBKO PACIIUPUTH METOJI U MPEIMET
CEMEMHO-MIPABOBOr0 PpEryJIupoBaHus. TeM He MeEHee, JaHHBbIE TMOMbITKU HE
JIOCTaTOYHO AaKTHBHBI, YTO OTPUUATEIbHO OTPa)XaeTcd Ha HOPMATUBHOM
perynupoBanuu. JleHCTBYIOIIEE 3aKOHOJIATEILCTBO HE MOCIIEBAET 32 SBOJIOLIMEN
OTHOIIIEHUH, KACAIOIIUXCsl Opaka u CEMbH.

TpeOyercss  uccienoBaTh  BeCh  MOTEHIMAN,  KOTOPBIM  HMEET
COBEpILICEHCTBOBAHME  CEMEWHOr0  3aKOHOAATEeNbCTBA  JUIS  JIMKBHUJALWU
OTpHUIIATEIBHBIX TEHACHITNHN B chepe Opaka U CeMbH.

Kommiexke mep, mpus3BaHHBIM YKpPENUTh MHCTUTYT Opaka U CEMbH, B T. Y.
BKJIFOYAET:

- YTBEpXKJACHUE PEKOMEHJauui Juisi CyAed, MpelycCMaTpUBaroOIUX
pacmnpocTpaHEHHbIE MOTHBBI  Pa3BOJIOB, B  IIENSAX OIEHKH IEPCIECKTUB
YCTAHOBJICHHUSI ~ NPUMUPUTEIBHOTO  CpPOKA,  BBIABICHUSI  CPEACTB IO
YPETyJIUPOBAaHUIO KOH(PIIMKTA MEXKY CYyNIpyraMu;

- YBEJIIMYEHUE [IepUOJa OrPAHMYEHHUS TMpaB CyNpyra Ha 3asBICHHE
TpeOOBaHMI O pPaCTOP>KEHWU Opaka BHE COOTBETCTBYIOIIETO COTJIACHUSl CYNPYTH

npuee OEpEMEHHOCTH U MOCTE POXKIACHHS peOeHKa;

81 "Crpaska o npaxTke mpuMeHenms cyiamu DexepambHoro 3akoma ot 27 mioms 2010 r. N 193-®3 "O6
aJbTEPHATUBHON MPOIEIype YPETyTUPOBAHUS CIIOPOB C YIaCTHEM TMTOCpEAHMKA (TIpOoIlenype MeauaIium)" 3a mepruos
¢ 2013 mo 2014 rox" // "Bromrerens Bepxosroro Cyna P®", N 6, utons, 2015.
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- UCIIOJIb30BAHUE TIPU PACTOPKEHUHU Opaka albTepPHATUBHOWU MPOLETYPHI O
YPEryJIUpOBaHUIO CIIOPOB: BHEIPEHHE 0053aTeabHONM M0CcyAeOHON Meauanuu B
CIIOpax O pacTOP>KEHUU Opaka, eciiu CyNpyrd UMEIOT HECOBEPILICHHOIETHUX JIeTeH

a100 MpHY HECOTJIACHUU Ha pacTOp)KeHHe Opaka KOro-amudo U3 Cymnpyros.
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3aKIYEHNE

bpaudHo-ceMeiiHbIE TTPAaBOOTHOILICHUS CIIy’KaT OCHOBOM HAIIMOHAJIBHOTO WU
rocyJapCTBEHHOro pa3BUTHUS. I[IOCKOJIBKY CE€Mbsl COCTaBJISIET OCHOBY OOILECTBa,
TrOCyJapCTBO 3aWHTEPECOBAHO B (OPMUPOBAHWU TPABOBBIX Haday OpadHo-
CEMEHHBIX OTHONICHHM, OHO CTpeMuUTCs obecreunBaTh 3PGEKTUBHOE pPAa3BUTHE U
3aKOHOJATEIBHYIO PErIAMEHTALMIO0 OPAUYHO-CEMENHBIX B3aUMOCBSI3€M Ipak/IaH.

Hcropuueckue TUIBI CeMEMHO-OpauHbIX OTHOILIEHUN BEChbMa pa3HOOOPA3HBI
M BCErJa HaXOJWIMCh B 3aBUCHUMOCTM OT XapakTepa pPOJCTBA, CYIPYKECTBA,
POIUTENBCTBA.

B pa3BuTtumn MHCTUTYTA CEMBbU MOYKHO BBLICIIUTH HECKOJIBKO ITAIIOB.

[Ipocreiimield (QopMoON CIy’)KUT KPOBHOPOACTBEHHast ceMmbsi. BTopoii
UcTOopudeckod (popMol CceMEeHHBIX OTHOIIEHUN, O0o0Jiee pa3BUTON, SBUJIACH
nyHalyanbHas (mapHas) cembs. Pacnmaj mepBOOBITHO-OONIMHHBIX CBSI3EM U
3apOXKJIEHUE YACTHO-COOCTBEHHWYECKUX OTHOIICHUN MPUBEIO K MOCTENEHHOU
CMEHE NapHOM CEeMbM MOHOramMHOM. MoHoramus crana CIEACTBHEM pPa3BUTHS
OpayHBIX OTHOIIIEHUH HOBOTO KayecTBa.

CerogHs B MUPOBOM MpaKTUKE TOCYJAapCTBA B 3aBUCHUMOCTU OT (DOPMBI
perucTpanuy B HUX Opaka MOXHO pa3ienuTh Ha Tpu rpynmbsl. K mepBoit rpynme
OTHOCSITCSI CTpaHbl, B KOTOPBIX MPaBOBbIE MOCIEACTBUS (Kak U B Poccun cerous)
MOPOXKIAET TOJIBKO Opak, 3aperuCTpUpPOBAHHBIM B TOCYJapCTBEHHBIX OpraHax.
Bropyto rpyIiy CcOCTaBIsSIOT TOCyJdapcTBa, B KOTOPBIX Opak MOXKET ObITh
3aKJII0YEH, KaK B TPaXJAaHCKOM, Tak U B peauruo3noi ¢opmax. Hampumep, mo
3aKkoHoAaTenbCTBY AHriuu, Jlanuu, HWcnanuu, WMtanum, HEKOTOPBIX IITaTOB
CIIA. B Ttperbio Tpynmy BKJIIOYAIOTCS CTPaHbl, B KOTOPBIX 3aKJIIOYEHUE Opaka
BO3MOYKHO TOJILKO B PEJIUTHO3HOM (opMe.

B coBpemeHHOM MHpe BOMPOCHI TMPABOBOTO PEryIUPOBAHHUS OpavyHO-
CEMEHHBIX OTHOIIEHHUI BCTAIOT ¢ 0CO00W OCTpOTOM. My KUMHBI U KEHIIHHBI BCE
yaie BCTYMalT B ceMeWHbIe OTHOUICHHs 0€3 WX rOCyJapCTBEHHON perucTparuu,

MOSIBJISIIOTCSI OJHOTIONBIE COIO3bI, B TOM YHCJIE B HaIllel CTpaHe, T1e Takas Gopma
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CEMbU BOOOIE HE YpEryJMpoBaHa, BO3HUKAIOT (OPMBI CEMEHHBIX COIO30B,
M3BECTHBIE JAPYTMM TOCyJapcTBaM, HO Heus3BecTHble B Poccuiickoint denepanun
(3aperucTpupoBaHHbIEC MMAPTHEPCTBA), paCTET YUCIO "cMemaHHbIX" map (TpaxiaaH
Poccun w wHOCTpaHIEeB), BO3HMKAET MHOXKECTBO MpOOJEM TMpHU MPABOBOM
pEryJIMPOBAaHUM TaKUX OTHOIICHUH, a TAK)KE B ClIydae BOSHUKHOBEHUS CIIOPOB.

Ecnu 3akoHopaTenpHas perjaMeHTalusl OAHOMOJIBIX OTHOIICHWM B Hallleh
CTpaHE Ha HBIHEIIHEM 3Tare JACHCTBUTEIBHO Ha BPSJ JIM BEPOSATHA MO MPUYUHE
HETEpPNUMOr0 OTHOIIEHHA OOIIECTBAa K TaKUM TMapaM, TO (aKTUYECKOe
COXHTEIBCTBO MAPTHEPOB (B OCOOCHHOCTH MOJIOJOTO HACEJICHUS) IMOJIydacT BCE
OOJIBIIIYIO paclpOCTpaHEHHOCTh B oOmIecTBe. COOTBETCTBEHHO, AaKTyajlbHO U
11€JI€CO00Pa3HO YCTAaHOBUTH MIPABOBOE PETYIUPOBAHKUE 3TON (OPMBI COBMECTHOTO
MPOKUBAHUS.

[enecoobpazno B mpeaenax CeMeilHoro kojekca P® 3akpenuTh HE TOIBKO
onpeneneHue "daktuueckomy Opaky', €ro TMpPU3HAKOB, a TakKXKe IMOpsaKa
3aKJIIOUCHHUS] COOTBETCTBYIOIIETO COTJIAIIEHUSI O BCTYIUIEHUM B (PaKTHUECKHUE
OpayHble OTHOIIEHUS, HO H OOECHEeUUTh 3alUTy HWMYIIECTBEHHBIX TIPaB
dbakTuyeckux coxurene. Takol 1mar 1mocmocoOcTByeT  (GOPMHUPOBAHUIO
3aKOHOAATEIBHOTO cTaTyca (PAKTUUECKUX CYMPYTrOB, YTO 0OECIEUUT HEOOXOIUMbIC
3aKOHOAATEIbHbIE TAPAHTHH.

VYKperieHue BHYTPUCHUCTEMHBIX OCHOB CEMEMHOTO 3aKOHOJATENIbCTBA
BUJIUTCS 11€JIECOO0PA3HBIM 110 TAKUM HAMPABICHUSM KaK:

—  crpykrypupoBanne CK P® Ha ocHOBaHMM Hay4YHO OOOCHOBAHHBIX,
eauHbIX KpuTepueB. [lomaraem, 4To OCHOBaHWEM JJiE OOOCOOJICHHS IMPABOBBIX
HOPM B MHCTUTYTHI, & TAKXKE MOJOTPACIH MOTYT BBICTYNHTh CEMEWHO-IPABOBBIC
CBSI3U (POJICTBO, YCHIHOBJICHUE, CYNIPYXKECTBO U T. II.);

—  Boigesienne B CK PO O6mieit u OcoOeHHOM YacT, (aKTUYECKH YiKe
uMeroree Mecto. Tem He MeHee, MOMUMO (POPMATTLHOTO MPU3HAHUS UMEIOIIETOCS
MOAX0Jia B MOCIEI0BATEILHOCTH CEMEMHO-TIPABOBBIX TMOJIOKEHHM, 3TO MOTJIO OBl

MO3BOJIUTh BBECTH B paMku OCOOEHHON 4acTH MpPaBOBbIE HOPMBI, KOTOpPbIE Ha
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CETOJHSAIIHUI MOMEHT MPeayCMaTPUBAIOTCS B CIELIMAIBHBIX 3aKOHAX, HAPUMED,
"O0 akTax rpa)KJaHCKOT0 COCTOSIHUSA".

BripaboTaHHyl0 Tpa)kJIaHCKO-TIPABOBYIO KOHIEIMIUIO OpraHU3allMOHHBIX
OTHONICHUH I1e7IecO000pa3Ho pacrmpoCTpaHuTh W Ha cdepy cemeitHoro mpasa. B
HACTOSIIIIMA MOMEHT OYEeBHIHA IMOTPEOHOCTH BBEIAEHUS B TMPEIMET CEMEHHOTO
mpaBa TaKUX OTHOIIEHUM, HAMpaBiICHHBIX Ha YMOPSJOUYEHHE OOIIECTBEHHBIX
OTHOUIEHUN U ACHCTBUH UX CyOBEKTOB. B CBs3M C TeM, UTO OpraHU3alLMOHHbBIE
OTHOUIIEHUS] PETYIUPYIOTCS CEMEHHO-TIPABOBBIMU HOPMaMHU, I€1€CO00pa3Ho CT. 2
CK P® [10monHUTH TMOJOKEHUEM «PETYIUPYET JPYyTHE€ OpraHU3alMOHHBIE
OTHOIIICHHUS, KacaroUIUecs peain3aluy rpak1aHaMu CEMEMHBIX MTPaBy.

Kowmrmiekc mep, mpu3BaHHBIA YKPENUTh MHCTUTYT Opaka W CeMbU, B T. 4.
BKJIIOYAET:

- yTBEpXKJACHUE pEeKOMEHJAlUi sl  CyAeH, MpeaycMaTpUBaOIIUX
pacrnpocTpaHEHHbIE MOTHBBI  Pa3BOJIOB, B LENSAX OLEHKU IMEpPCIEKTUB
YCTAHOBJICHUSI ~ MPUMHUPUTEIBHOTO  CPOKa,  BBISIBIGHHS  CPEICTB MO
YpETyJIUPOBAHUIO KOH(PIIUKTA MEXKTY CYNIPyTraMu;

- YBEJIMYEHUE TME€pHUOJa OrpaHWYEHUs TNpaB CyNpyra Ha 3asBJICHUE
TpeOOBaHMI O pPacCTOP’KEHWU Opaka BHE COOTBETCTBYIOUIEIO COIrJacusi CyNpyru
pu ee OepeMEHHOCTH U MOCJE POXKACHUS peOCHKa;

- WCTIOJIb30BAHUE TIPU PACTOPKEHUM Opaka albTepHATHUBHON MPOLEAYPHI 1O
YpETyJIUPOBAaHUIO CIIOPOB: BHEAPEHUE 005S3aTENbHOM MOCYAeOHOW Meauaiuu B
Criopax O pacTOpKEHUW Opaka, €clii Cynpyrd HMEIOT HECOBEPIICHHOJETHUX
JeTei, MO0 MpU HECOTJIaCUU Ha PaCcTOpKEHUE Opaka KOoro-jando U3 Cynpyros.

Kommsnonnoe peryiupoBaHue OpayHO-CEeMEMHBIX OTHOLIEHU,
BbIpaboTaHHOE Oojiee JBaAIATH JIET Ha3ajl, Takke TpeOyeT Ccepbe3HOU
MozepHu3aiu. CoBepIIEHCTBOBAHUIO 3aKOHA 1[EI€CO00pa3HO 3a]aTh CIETYIOIINe
HaIpaBJICHUS:

- YCTaHOBUTBH 0oJiee Pa3BETBICHHYIO CHCTEMY KOJUIM3UOHHBIX IMPHUBS3OK,

KOPPECKTHO ONPCACIIAIOIIUX ITPpaBO, TCCHO CBA3aHHOC C OTHOIICHUCM,
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- paclIMpUTh BO3MOXXKHOCTb CTOPOH CaMHUM BBIOMpPAaTh NPUMEHHUMOE IPaBO
10 BOIPOCaM UMYILIECTBEHHBIX OTHOLIEHUI U pacTOPKEHUs Opaka;

- II0 BOIIpOCaM, KacaroluMcs paB AeTeld, HE00X0AUMO MPUMEHEHHE TpaBa
0oee GIarompUsATHOTO JUISI HUX B KAXI0M KOHKPETHOM CUTYaIIHH.

[IpencraBusieTcsi, 9YTO ONTUMAIBLHO MPOPAOOTaHHAS CHCTEMA KOJUTM3MOHHBIX
OpaBWi, OOECHEUMBAIOIIMX  KOPPEKTHBIM  BbIOOp IpaBa, IMOAJIEKAIIETO
IPUMEHEHUIO UIsSI PEryJIUMpOBaHMs OpayHO-CEMEWHBIX OTHOILIECHH, YPE3BbIYAIHO

BaXHa JJIA oOecrneueHus IIpaB I'paKJaaH.
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