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AHHOTAIMSA

AKTYyanbHOCTh PabOTHI: CETOAHS, HECMOTPS Ha JOCTAaTOYHO MOIPOOHYIO
periiaMeHTalHIo 3aKIoYeHus: Opaka B CEMEMHOM 3aKOHOJATENbCTBE, /10 CHUX TOp
OCTalOTCA HEPa3peUICHHBIMU DPSII BOIPOCOB, YTO MPENONPENCNAeT aKTyalbHOCTh
TEMBI UCCIIEIOBAHUSI.

Llens pa®oThl - MPOBECTHM KOMIUIEKCHBIA aHalu3 3akKiioueHus Opaka B
Poccniickon @enepanun.

JUJ1 3TOro ONpeAeNaoTCs CASAYIONINE 3a1a4u:

1) paccMOTpETh YCIIOBHSI 3aKJIFOUSHHSI OpaKa;

2) N3y4nTh OOCTOSTEILCTBA, MPEIATCTBYIOIINE 3aKIIIOUCHUIO OpaKa;

3) ompeaeNuTh MOPSIOK 3aKIFOUEHUS Opaka;

4) yCTaHOBHUTD aKTyaJIbHBIC TIPOOJIEMBI 3aKIFOUCHHS Opaka ¢ MHOCTPAHHBIMU
rpakKaaHaMu.

OOBEKTOM HCCIICIOBaHMS SIBISIOTCS OOIIECTBEHHBIC OTHOIIEHUS B cdepe
3aKiroYeHus: Opaka B Poccuiickoit denepanumu.

[IpeameToM HMCCleIOBaHUS BBICTYIIAIOT HOPMBI, 3aKPETUISIONINE YCIOBUS U
MPOLIEIypy perucTpaiuu opaka.

MeTtononorusi MCCIEeIOBaHUS TPEICTABICHA CPABHUTEIBHO-TIPABOBBIM,
CUCTEMHO-TIPABOBBIM,  JIOTUKO-TEOPETUYECKUM H  KOHKPETHO-UCTOPHUYECKUM
METOJIOM, a TaKXe CTPYKTYPHO-(YHKIIMOHATIFHBIM aHATH30M.

[Ipu nanmucanuu pabOTHl OBUIM HMCIOJIL30BAHBI: HOPMATHUBHBIC IMPABOBHIE
aKThbl, ydeOHasI U CIIeUaNIbHAS JTUTEPaTypa, MaTepUaAIbl IOPUINICCKON MPAKTUKU.

Bcero ucnonbs3oBano 28 ncrounnkoB. O6bem paboTsl coctaBui 40 cTpaHuLl.



3

OI'JIABJIEHUE
BBEIEHUE....... ..o e e 4
['JTABA 1. OBIIIAS XAPAKTEPUCTUKA 3AKJIFOYEHN A BPAKA............. 7
1.1.  VYCHOBHS 3aKITFOUCHUS OPAKA. .. uveenttenneenteeanteeneeenteenneenssereenneesneeaenes 7

1.2.  OO6CTOATENBCTBA, MPEMATCTBYIONINE 3aKIFOUCHUIO OPaKa..........covvvvreennnnn 14

['JTIABA 2. IIOPAAOK 1 OTAEJIbHBIE OCOBEHHOCTH 3AKJIFOYUEHU A

2.1. TIOPSATOK 3aAKITFOUCHIST OPAKA. ... uventennsereeesieeesineesieeesseeesssneessseesssneessseesssnes 18
2.2. AxtyanmpHble MpoOJEMBI  3aKIIOYCHHMS ~Opaka ¢ HHOCTPAHHBIMH
LI 0 FE 1 €1 €21 0 24
BAKITHOUEHUE. ... .o e 33
CIMCOK UCIIOJIb3YEMOM JIMTEPATYPBL.........coovviiiiiiiieie e 37



4

BBEJAEHHUE

BceoOmias  ngexmapamusi MpaB  4YEJOBEKAa  ONPENENSIeT CEeMbIO  Kak
€CTECTBEHHYIO M OCHOBHYIO S'YEHKY OOIIECTBA, UMEIOUIYIO MPAaBO Ha 3alIUTy CO
CTOpPOHBI 00IIECTBA U TOCYAApCTBa.

3akperuIsaioNUM CeMbIO SIBIsIeTCSl MHCTUTYT Opaka. Ho B mocnennee BpeMs
BCE MEHbIIIEE YHUCIO TpaxiaaH O(UIMAIBHO 3aKPEIUISIOT CBOM OTHOIICHHS
mTaMnoM B macnopre. B PoccuiickoM  3aKOHOJATENBCTBE, KaK W B
3aKOHOJIATEIHCTBE OOJBIIMHCTBA TOCYJAPCTB, HE COJIEPKHUTCS OIpPEACIICHUN HU
cembu, HU Opaka. B Poccun cemeiiHblil COI03 BJE€YET IMPABOBBIE MOCIEICTBUS
TOJIBKO MIPHU €r0 TOCYJapCTBEHHOW PETUCTPALIUH.

Cembs coriacHo BceoOrieit aexnapanuu mnpaB 4yejoBeKa MMEET MpaBoO Ha
3aIlUTY, KaK 00IIeCTBa, TaK U rOCY1apCTBa.

B Poccun B oTiMuMe OT €BpPOINEMCKUX TOCYJAapCTB IPABOBOW 3allUTE
MOJ/IJIeXKAT JIMIIIh MHTEPECHI JIUI], 3aPETUCTPUPOBABIINX CBOM COI03 B (hopme Opaka.
[IpaBa rpaxkiad, HAXOJAIIMXCS B JUTUTEIBHBIX U CEPHE3HBIX OTHOILICHUAX, HO HE
O0(OPMUBIIIUX WX B YCTAHOBJIEHHOM 3aKOHE MOPSIKE, BOOOIE HE PETYIUPYIOTCS U
HE OXPAHSIOTCS TOCYAAPCTBOM.

B Hacrosmee BpeMs HMHTEpPEC K JAaHHOW BAXKHEMIIEHM COLMAIBHOU
CTPYKTYpHOM efuHuIle Opaka oOmiecTBa Bo3poc emie Oombire. CoBpeMeHHas
TpaHcopMalusi ceMeHHBIX OTHOIICHUN BbI3BaJIa K JKU3HU Takue ee (PopMbl, Kak
COIO3BI MEXKIYy JIMIIAMH OJHOTO TioJia; (haKTUYECKHE OpayHble OTHOIICHHUS,
MHOTOOpaune. Bece 310 TpeOyeT OCMBICIEHUS MPOIECCOB IBOJIIOIHUK TOHITHI H
MPAKTUYECKOTO BOIUIOIICHUS YCJIOBUM W TIOpsiAKAa 3aKklOueHUs: Opaka B
COBPEMEHHOM OOIIecTBe. B 3TOH CBsI3U MpeACTaBIsSETCS BAXKHOW aKTyaTu3allvs
npoOJieMbl JieTaibHOW AeUHHUIIMU Opaka B HBIHE JCHCTBYIOIIEM POCCHMCKOM
3aKOHOJIATENbCTBE.

CeronHsi, HECMOTpPsS Ha JOCTAaTOYHO TMOAPOOHYIO perjJaMeHTaIUIo

3aKIIFOYCHUA 6pa1<a B CEMEHHOM 3aKOHOOATCIbCTBC, OO0 CHX IIOp OCTAarOTCA



HEpa3pELICHHBIMU PSAJ BOMPOCOB, UYTO MPEIONPEACISIET AKTYaJbHOCTh TEMBI
MCCIICIOBAHMUS.

OOBEKTOM HCCIEAOBAHUS SIBISIIOTCS OOIIECTBEHHBIE OTHOIICHUS B cdepe
3aKkiroueHus Opaka B Poccuiickoit denepanuu.

[IpenMeToM mccieaoBaHUs BBICTYHAIOT HOPMbI, 3aKPEIUISIIONINE YCIOBUS U
MpoIEAYpPY perucTpaiuu Opaka.

Llens pa®oThl - MPOBECTHM KOMIUIEKCHBIA aHalu3 3akKiioueHus Opaka B
Poccniickon @enepanun.

J171s1 3TOro OonpenensaoTCs CIEaYOIUe 3a0auu:

1) paccMOTpETh YCIIOBHSI 3aKJIFOUSHHSI OpaKa;

2) N3y4nTh OOCTOSTEILCTBA, MPEIATCTBYIOIINE 3aKIIIOUCHUIO OpaKa;

3) ompeaeNuTh MOPSIOK 3aKIFOUCHUS Opaka;

4) yCTaHOBHTD aKTyaJIbHBIC TIPOOJIEMBI 3aKIFOUCHHS Opaka ¢ HHOCTPAHHBIMHU
rpaKIaHAMMU.

Metononorusi UCCIEAOBaHUA MPEACTABICHA CPaBHUTEIbHO-TIPABOBBIM,
CHUCTEMHO-TIPABOBBIM,  JIOTUKO-TEOPETUYECKUM U  KOHKPETHO-HUCTOPUUYECKUM
METOJ/IOM, a TaK¥Ke CTPYKTYPHO-(DYHKITHOHAIEHBIM aHATH30M.

TeopeTuueckyro 6a3y UCCIEIOBAHUS COCTABWIIM TPY/Ibl TAKUX aBTOPOB KakK:
Anemmmna A.B., bareiuko B.T., bongos C.H., I'aBpunosa K.A., I'opuzontos JI.,
I'pumaes C.I1., IpikoBa A.A., 3akupoBa C.A., KocoBckas B.A., Kynpssuera JI.B.,
[Ilesuenko B.C., JIeicenko A.B., HaymoB f.B., Hukorocsu C.A., PomaHoBckuii
I'.b., PyzakoBa O.A., PyzakoB A.b., CxBopmoBa A.B., UeGortapeBa A.C.,
Uubupukosa C.H., lumxkuna O.C.

HopmatuBHas 6a3a uccienoBanus mpejcTaBieHa ['paxaaHCKUM KOJEKCOM
P®, unbimMu denepaibHBIMU 3aKOHAMH, a TaKXKE MOA3aKOHHBIMU aKTaMH, TAKUMU
kak [locranoBnenus [IpaBurenscrea PO.

OMmupryeckor 0a30il HCCIeOBaHUS TOCITYKHIIA MaTepuaibl CyaeOHON

MPAKTUKH.



CtpykTypa paboThl TpelCTaBlieHa BBEJACHHEM, JIBYMs  TJlaBaMH,
NoJ/ipa3/ieIEHHBIMU Ha 4YeThIpe maparpada, 3aKiro4eHrueM U Oubnauorpapuyeckum

CIIMCKOM.
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I''TABA 1. OBIIIAA XAPAKTEPUCTHUKA 3AKJIIOYEHUSA BPAKA

1.1. VYcaoBus 3akiaoueHusi Opaxka

Bbpak — neHTpanpHbI MHCTUTYT CEMEWHOTO MpaBa, BOOpaBIIUi B ceOs Bce
TO, YTO CO3/IaHO YEJIOBEYECTBOM Ha MPOTHKEHUU €ro MCTOpUU B cepe Mopanu,
peaurum, Tpagului U KyJIbTyphbl B 1ienoM. lIpencraBienus o Opake MEHsUIUCH B
pa3Hble UCTOPUYECKUE MEPHOJbI, HO HEU3MEHHOM OCTaBaJaCh €ro KJIo4YeBas poJib
B PEryJupOBaHUM BaKHEHIIEH 00JacTH YeTOBEYECKUX B3aMMOOTHOIICHUNA —
OTHOIIICHUI MY>KUUHBI U KEHILIUHBI B IEPUO]T KX COBMECTHOTO MIPOKUBAHUS.

«MHCTUTYT Opaka mperepren OINpeAeNICHHbIE W3MEHEHUS 3a IOCIeTHEee
CTOJIETHE, OCOOEHHO IO CPABHEHUIO C MOCIEPEBOJIIOLUOHHBIM OIpEAeICHUEM
Opaka KakK «HEOIPaHUYEHHBIM CpPOKOM JOOpPOBOJIBHBIM COIO30M  OJHOTO
HEKEHATOr0 MYKYMHBI U OJHOM HE3aMY>KHEH MKEHILIWHBI, COMPOBOKIAIOIIUICS
BO3HUKHOBEHUEM MOCTOSHHBIX JTUYHBIX U XO3SMCTBEHHO-TPYAOBBIX OTHOIIEHUHN B
1essax 00JIerdYeHUsI HECEHUS TATOCTENH CeMEMHOM KU3HM

B HekoTOphIX cTpaHax MPOJOJDKEHHE POJAa W BOCHUTAHUE IETEH YyKE HE
paccMaTpHUBAIOTCS KaK OMNpeNeNsionias cocTaBiismomas Opaka. Tak, MO MHEHHUIO
EBponeiickoro cyna mo mpaBaM 4YeJlOBEKa, BBICKa3aHHOMY B jaene "Kpuctun
I'ymeun npotus Coeaunentoro Kopomesctsa"!, HecmocoGHOCTh pOXKaTh ATl He
MOKET paccMaTpUBAaTBhCS per S€ B KayeCTBE OCHOBAHMS TP JIMIICHUM IpaBa
BCTYNATh B OpaK»’.

3akmroueHue Opaka B YCJIOBHUSIX COBPEMEHHOCTH PETYIHUPYETCS HOpMaMu
CEMEHHOT0 3aKOHOJATENbCTBA W IMPEAYCMAaTPUBAET YCTAHOBJICHHBIE MOPSAOK H
npouenypy. OIHakKo B TO K€ BpeMs OTMEYAETCS HaJU4he HEKOTOPBIX

HpO6H€MHBIX ACIICKTOB, HA KOTOPLIX HCO6X0)II/IMO AKIICHTUPOBATb BHUMAHHC.

! Wudopmanns o [locranosnennu EBponeiickoro cyna no npasam yenoseka ot 11 utomnst 2002 r. o neny
"Kpucruna ['yneun (Christine Goodwine) npotus CoenunenHoro Koponescrea" (sxanoba N 28957/95) //
Bbronnerens EBponeiickoro cyaa no npasam uenoseka. 2003. N 1.

2 PysaxoBa O.A., PyzakoB A.b. K Bonpocy o Henipuznanuu Poccuiickoit denepanum oHONONBIX OPaKoB,
3apernucTPUPOBAHHBIX 32 pyOeskoM // CemeliHoe u sxunuinHoe npaso. 2018. Ne 2. C. 22.


consultantplus://offline/ref=6CC1333EA48C6B2B8E74A0CDE7D4C9FB73CA20AC667E0DA1C381A8A8F1A43D14A2BBDDF58CF645D39EEB14C7EF85A7v7Z1P
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Cornacao cr. 10 CemeiiHoro koaekca P® Opak 3akirodaercs
B OPTaHax 3alliCH aKTOB 'PAKIAHCKOTO COCTOSHIS .

Kak mumer C.H. BonmoB, «Opak sBIseTCS IOPUAMYECKA OGOPMICHHBIM
CBOOOJHBIM U JOOPOBOJIbHBIM COIO30M MY>KUMHBI M KEHIIUHBI. JIaHHOW JIOTHKH
NPUACPKUBACTCA M 3aKOHOJATENb, 3aKpenuB B coaepxaHuu cr. 10 CemeiltHOro
kojiekca Poccuiickoit @enepanuu (nanee — CK P®) cBerckyro (rpakIaHCKYIO)
dbopmy mpaBa. M3 ykazaHHoro cieayer, 4to 3akoH B Poccuiickoit dexneparuu
INPU3HAET TOJIBKO Opak, KOTOpBI 3aK/IIOYEH B OpraHax 3alucH aKTOB
rpaxxaanckoro coctosuus (3AI'Ca). Ecoim B Poccum Opak  3akitoueH Ha
PENUIMO3HOM OCHOBE WJIM HAa OCHOBE HAI[MOHAJIBHBIX TPAAULMUI, TO TakoW Opak
OyZeT Npu3HAH HEACHCTBUTEIBHBIM M HAa HEro, COOTBETCTBEHHO, HE OyAeT
PACIPOCTPAHSATHCS TOCYAAPCTBEHHAS 3aIIUTa» .

[IpaBa U O0S3aHHOCTM CYNPYrOB BO3HHMKAIOT CO JHS TOCYAapCTBEHHOM
perucTpalui 3akJIOueHHusT Opaka B oOpraHax 3aluCd aKTOB TPaKJaHCKOTO
COCTOSIHUS.

Tak, IMEHHO ¢ MOMEHTa peructpauuu Opaka B opranax 3AI'Ca, kotopoe u
SBJIIETCSl  3aKJIIOYEHHEM Opaka, MEXIy CynpyramMd BO3HUKAIOT JUYHBIC
HEMMYIIIECTBEHHBIE 1 UMYILIECTBEHHBIE MpPaBa U 00A3aHHOCTH. B cOOTBETCTBUU C
npaBoBbiMH nipennucaHusMu  CK  P® ToibKO 3aperucTpupoBaHHBIN  Opak
CTaHOBUTCSI 0OBEKTOM 3aIIUTHI CO CTOPOHBI TOCYIapCTBa, a MOJIOAsi CEMbsI MOYKET
pacCUMTHIBATh Ha ONpENEJIEHHbIE MPEUMYIecTBa M JbroThl. TakuM oOpazom,
TOJIBKO 3apErUCTPUPOBAHHBIN B 3aKOHHOM TMOPSIKE OpaK MOPOXKIACT MPABOBBIC
IIOCJIEACTBHS.

VYcaoBus  3akirodyeHuss Opaka, a TakkKe NPEMsITCTBYIONIME TaKoOMy
3aKJTIOYEHUI0 00CTOATENHCTBA, 3aKkperuieHHbie B Hopmax CK PO, ycranaBnmuBaiotT
3G (}EeKTUBHBI MEXaHU3M COOTBETCTBUS MPOILEAYpPbl 3aKiIlOYeHus Opaka

OCHOBHBIM HayajaM CEMEHHOIo 3aKOHOOATCIILCTBA, 4YTO CIIC pa3 OIPCACIIACT

3 Cemeitubiii koxexe Poccuiickoit ®enepartiu ot 29.12.1995 N 223-®3 (pex. ot 29.05.2019) // Cobpanue
3akoHogarenbeTBa PO. 1996. N 1. Cr. 16.

* Bougos C.H. K BOMPOCY O MPaBOBO#i mpupoje Opaka // [IpoOieMaTHYECKIIA CETEBOI ANEKTPOHHBINA HAYYHBIN
xypHan Ky6aHckoro rocyanapcrseHHoro arpapHoro yausepcurera. 2014. Ne 101 (07). C. 1-10.
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MECTO M pOjib MPABOBOTO PEryJMPOBAHUS 3aKIIOYEHHUS Opaka B COBPEMEHHOM
poccuiickoM 3akoHonarenbcTBe. Kak ormeuaer C.A. 3akupoBa, perucrpanus
Opaka JIETUTUMUPYET OTHOILIEHHUSA, MOPOXKAasi MUX BO3HUKHOBEHHE MEXIY
CyIpyramu’.

B cBere ykazaHHOro cieayeT OTMETUTh OAWH M3 MPOOJEMHBIX BOIIPOCOB,
CBSI3aHHBIX C TaK Ha3bIBA€MbIM CBOOOIHBIM COXHUTEIBCTBOM, KOTOPOE OUYEHBb YacTO
MPEANIECTBYET Ha MPAKTHKE IOPUIUYECKOMY O(OPMIICHHIO COI03a MY>KUHUHBI U
YKEHILIUHBI.

Kak ormeuaer E.A. flkoBieBa, B pocCHilCKOM OOLIECTBE BbIIIE yKa3aHHas
dbopmanpHas ¢opMa OpayHO-CEMEMHBIX OTHOIICHUM TIONy4YWsa Ha3BaHUE
«rpaxknaHckuil Opak». OJHAKo, MO MHEHHUIO YYEHOH, Takas TEepMHUHOJIOTHUS
ABJISIETCA HEMPABUIBLHOM, MOCKOJBKY 3aperucTpupoBaHHbli B opraHax 3AI'Ca u
ABJIAETCS TPAXKJAHCKUM (CBETCKMM), 4YTO TMOATBEPXKIAETCA 3allMChi0 B aKTe
rpaxaanckoro cocrosHus. IIpm 3tom B aktax MuH3apaBa Takxke OMIMOOYHO
yKa3bIBaeTCs TPAXKITAHCKUN Opak KaK HE3aperHCTPUPOBAHHBIA B YCTAHOBJICHHOM
3aKOHOM mnopsake. JlaHHbld npoOenm HeoOXOAMMO YCTpPaHWTh B OiMKauiuen
IIEPCIIEKTUBE.

[TonoxxeHne O TNPU3HAHUM TIPAaBOBOM CHJIBI TOJIBKO 3a Opakamu,
rOCyJapCTBEHHAsl PErUCTpalus KOTOPBIX OCYIIECTBJIEHA B OpraHax 3alMCy aKTOB
IPKIAHCKOTO COCTOSIHUSI, HE TPUMEHsSeTCs K OpakaM rpaxknaH Poccuiickoit
denepany, COBEPIIEHHBIM [0 PEJIUTHO3HBIM 00psA/laM Ha OKKYIHPOBAaHHBIX
tepputopusix, BxoguBmux B coctaB CCCP B mepuon Benuxoit OTeuecTBEHHOU
BOMHBI, /10 BOCCTAHOBJIEHUS Ha JTHUX TEPPUTOPUAX OPraHOB 3aIllMCU AaAKTOB
IPAXKIAHCKOTO COCTOSTHHUS.

Kak 6puto otrmeueno B Ompenenenun Konctutynmonnoro Cyma PD or
17.05.1995 N 26-O, mnpaBoBOe peryjiupoBaHu€ OpayHbIX OTHOILIEHUH B
Poccutickonn @enepaunu OCYLIECTBISETCS TOJBKO TOCyIapcTBOM. B Hacrosiiee

BpeMs 3aKOH HE MPU3HACT HE3aperuCTPUPOBAHHBIN Opak UM HE CUMUTaeT Opakom

> 3akuposa C.A. OcoOeHHOCTH PAaBOBOTIO PEryIMpOBaHus OpayHOro npaBooTHoIeHus // Biacts 3akona. 2015. Ne
4.C. 127-134.
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COKUTEIBCTBO MYXYMHBI M KEHUMHb. OHO HE TMOPOXKIAeT MPABOBbIX
MOCJIEJICTBUA W TOATOMY HE YCTaHaBIIMBAaeTCs CyJaMd B KadecTBe (akxra,
MMEIOILIETO FOPUINYECKOe 3HaueHue. VICKIIIoueHHe CclenaHo Julb I JIUL,
BCTYNUBIIMX B akTudeckue OpauyHble OTHoIIeHUs a0 8 wurons 1944 ropa,
MIOCKOJIBKY JI€CTBOBABILNE B TO BPEMS 3aKOHBI IPU3HABAIM PABHONPABHBIMU JBa
BHa GpaKa - 3aperucTpupoBanHbiii B opranax 3AICa 1 paxTiaecknii 6pak’,

3aknroyeHue Opaka TPOU3BBOAUTCS B JIMYHOM MPUCYTCTBUU  JIHII,
BCTYMAIOIIKX B Opak, O HCTEYSHUH MECSIa U HE MO3JHEE IBEHAIIATH MECAIIEB CO
JIHS TIOJa4M 3asIBJICHUSI B OPraH 3allKCH AKTOB T'PAKIAHCKOTO COCTOSIHUS B JIaTy U
BO BpeMs, KOTOPbIE ONPEIETIEHBI JINLaMH, BCTYAIOIKUMH B OpakK, IpH NoJade UMU
3asBJICHUSI O 3aKJIFOUCHUH Opaka.

[Ipy HaNM4MKM yBaKUTENIbHBIX MPUYUH OPraH 3alUCU AKTOB I'PaKJaHCKOTO
COCTOSIHUA 0 MECTY IOCYAapCTBEHHOM PErHCTpaluy 3aKII0YEHHUs Opaka MOXKET
pa3penuTh 3aKioueHrne Opaka 10 UCTEUEHUS Mecsla cO JIHS M0/Iauu 3asiBJICHUS O
3aKJTI0YEHUU Opaka.

[Tpu Hamuuuu 0coOBIX 0OCTOATENHLCTB (OEPEMEHHOCTH, POKICHUS peOCHKa,
HEMOCPEACTBEHHON yrpo3bl JKM3HM OJHOM M3 CTOPOH U JPYTUX OCOOBIX
00CTOATENIBCTB) OpaK MOXKET OBITh 3aKJIFOUYEH B JIEHD MOJIaY 3asBJICHUS.

3nech cinenyer oOpaTWTh BHMMaHHE Ha MpoOjieMy, CBA3aHHOM C yrpo3ou
dakTopa KOppyniMoreHHOCTH TipH 3akiatoueHuu Opaka. C.A. HukorocsH numer o
TOM, YTO B COOTBETCTBMU C mpaBoBbIM mpeanucanuem cr. 10 CK P® Opax
3akrogaeTcs B opranax 3AI'Ca B mpuUCyTCTBUM JIUIl, KOTOPHIE BCTYMAOT B Opak,
M0 MCTEUEHUM MECAlla CO JIHS moaadd ux 3asBieHus B opranbl 3AICa. Ilpu
HaJIMYUU YBAXUTEIBHBIX MPUUYUH OpPraH pErucTpaldd akTOB TPakKIaHCKOTO
COCTOSIHUS MOXXET 3aKJIIOYUTh Opak /0 HMCTEUCHUS YKA3aHHOTO MecCAlla WIH
YBEJIMYUTDH TAHHBIN CPOK, HO HE Oosiee ueM Ha MECHIL.

C Ttoukun 3pennss C.A. HUKOrocsH, HaJIM4h€ OTKPBITOTO TMEPEUHS

00CTOSATEILCTB IJi1 COKpalICHUA WJIM YBCIIMYCHUA JAHHOTO CpOKa MW CO3J4acT

6 Omnpenenenne Koncruryunonsoro Cyna P® ot 17.05.1995 N 26-O «O0 oTka3e B IPUHATHU K pACCMOTPEHHIO
»#ai00b! rpaknanky Vonunoii Bepsr [erposubn» // CIIC KocynsrantlLiroc.
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(bakTop KOppYIMUHUOT€HHOCTH, MOCKOJIbKY npeacTaButenn opraHoB 3AI'Ca moryt
10 COOCTBEHHOMY YCMOTPEHHIO OIpEACIsiTh, B TOM YKCJIE 1 HEOOOCHOBAHHO, TE
0co0bIe 06CTOSTEIBCTBA, KOTOPBIE He 0TOOpakeHbl 3akoHogateneM B CK PO’

JIJist pellieHus BBINIE€ YKAa3aHHOM MpoOJeMbl mpejjiaraeM AaHHYI0 MO3UIIUIO
Pa3BUTh U MOPEMIOKUTH U3M0KUTh a03. 3 m. 1 ct. 11 CK P® B ciemyromei
penakiuu: «IIpu HaMYUKM OCOOBIX OOCTOATENHCTB (OEPEMEHHOCTH, POKICHUS
pebeHka, mpu3biBa Ha BOCHHYIO CIIYKOy, BBIHYXKIECHHOTO HE3aMEIJIUTEIBHOIO
nepeesia OJHOTO M3 OpauyroMIMXCs Ha MOCTOSHHOE MECTO JKUTEIbCTBA B JPYroi
ropoJi, CTpaHy, HEMOCPEACTBEHHON YIpO3bl KU3HU OJHOM M3 CTOPOH, a TAKXKE B
cllydasiX, €CJM JIMla, BCTYyMarolMe B Opak, >KeJaloT COBMECTUTh PErMCTPalUIO
Opaka C €ro 3aKiIOYEHHEM [0 pEIUTHO3HOMY OO0psay) Opak MOXKET ObITh
3aKJII0YEH B JICHb MOJa4H 3asBJICHUS.

B 10 ke BpeMsi, HECMOTpsI Ha YKa3aHHOE€ IMPEIOKEHUE, CUUTAIO MTPABOBYIO
HopMy cT. 11 CK P® Becbma 3(ppekTUBHOM B pEryIHMpOBaHUNA OpauyHO-CEMEHHBIX
oTHomieHu. HecmoTps Ha HajmuuWe MNPOOJIEMHBIX AaCIEKTOB, CBSI3AHHBIX C
3aKJII0YeHUEM Opaka M TpeOyroLuX COOCTBEHHOTO pa3pelieHHs] MyTeM BHECEHUS
W3MEHEHUI B HOPMBI JICUCTBYIOIIETO 3aKOHOAATENbCTBA, HEOOXOANMMO OTMETUTh
JIOCTAaTOYHO Ba)XHOE 3HAYEHHUE JAHHOM MpOUEAYphl IJIsi BCErO0 COBPEMEHHOTO
POCCHUICKOT0 IpaBa.

[ocynapcTBeHHast perucTpanus 3aKiIO4eHus Opaka TPOU3BOAUTCS B
NOpSJIKE, YCTAHOBJIEHHOM JJii  TOCYJAApCTBEHHOW  PETUCTpalMid  aKTOB
TPaXKIAHCKOTO COCTOSIHHSI.

OTka3 opraHa 3alHMCH aKTOB TPAXKIAHCKOTO COCTOSIHUSI B PETHCTpalldd
Opaka MOXeT ObITh 00KaJOBaH B CyH JIMIIAMH, JKEJIAIOIUMHU BCTYNHTHh B Opak
(OTHUM U3 HHUX).

Jlns 3akimrodeHuss Opaka HEoOXOAUMBI B3aMMHOE JOOPOBOJILHOE COTJIacue
MY>KUYMHBI U SKCHIIWHBI, BCTYMAIOIMUX B OpakK, W JOCTHKEHHUE UMH OpavyHOTO

BO3pacTa. YCIOBHME, 3aKpeIJICHHOE B 3aKoHoAaTeabCcTBe P®, 0 B3auMHOM

" Hukorocsin C.A. K BOIIPOCY O IPABOBO¥ Mpupojie Opaka B POCCHHCKOM U HHOCTPaHHOM IipaBe // BecTHuk
9KOHOMUKH, mpaBa u coumonorun. 2013. Ne 1. C. 160-163.
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NO0OPOBOJIBHOM COTJIACHU B HEKOTOPBIX MHOCTPAaHHBIX TOCyJIapcTBax BOOOIIE HE
oOsi3arenbHO. Hampumep, B pszne apaOCKMX CTpaH CcOIJlacM€ CTOPOH HE
yunThiBaeTcs. B cemeifHom mpaBe MemeHa paspemaercsi OT HMEHH HEBECTHI
OpauHbIl JOrOBOP 3aKJIIOUUTh ONEKyHy. OH K€ MOXET BbIIAaTh 3aMyX
HECOBEPIICHHOJIETHIOIO JIEBYIIKY O€3 ee coracusi.

bpak HE MOXET OBITh 3aKJIFOUYEH NIPU HATMYUUA OOCTOSITENIbCTB, YKA3aHHBIX B
cratbe 14 Konekca.

bpaunbiii Bo3pacT ycraHaBinuBaeTcs B BocemHanauare jger. [lpu Hammuuum
YBOKUTEIIBHBIX IIPUYUH OPTaHbl MECTHOT'O CAMOYIIPABIICHHUs 10 MECTY JKUTEJIbCTBA
JML, XKeNaroUMX BCTYNUTh B Opak, BIpaBe MO MPOChOE JAHHBIX JUI Pa3pelInuTh
BCTYIIUTh B OpaK JIMIIAM, JTOCTUTIIMM BO3pacTa IIECTHAILATH JIET.

[Topsnok U ycnoBus, NpU HAJIMYUU KOTOPBIX BCTYIUIEHHWE B Opak B BHUJE
UCKJIIOYEHUS C YYE€TOM OCOOBIX OOCTOSITEILCTB MOXET OBITh Pa3pelIeHO 10
JOCTHMKEHHSI BO3pacTa ILIECTHAILATH JIET, MOTYT OBITh YCTAHOBIJIEHBI 3aKOHAMHU
cyonekToB Poccutickoit deneparui.

Bo3pact nun, BcTymarommx B Opak B HEKOTOPBIX TIOCYJIapCTBax He
npornucaH B HOpMax mpasa. Hampumep, Bo3zpact OpauHoil mpaBOCIOCOOHOCTH HE
NPELyCMOTPEH  3aKOHOJATENbCTBOM MemeHa. B oTmenmbHOM —ciiydae  OH
OTpEIENSIETCS MHAUBUYAIbHO: I0HbIE 10-IeTHHE MalbuMK U JI€BOYKA MOTYT OBITh
IpU3HAHBl COBEPILIEHHOJETHUMH M MMETh MpaBO BCTYIUTh B Opak, NMPU yCIOBUU
JOCTHKEHHUSI MU TI0JI0BOM 3peniocTu. A B Cupuu, €ClM CyJ1 PUJIET K BBIBOY, YTO
BCTYMAOIIKE B Opak HE MOAXOMAAT APYT IPYTy MO BO3pPACTy, Opak Al HUX CTaHET
HEBO3MOYKHBIM®.

Bo ®panuuu xe OpayHblii BO3pacT yCTaHOBJEH B 21 roj, 4TO TOBOPUT O
HAIMYUM KOJUTM3UM MAaTEpUAbHBIX HOPM IMIPU 3aK/IIOUEHUU Opaka MEexXIy
rpaxxganuHoM Poccuum u rpaxnankoil @panuuu. B Takoi cutyanuu 3TOT Opak

OyZeT HWMEHOBAThCS «XPOMAIOIMIMM» B CHIIy COOJIIOJIEHUS YCIOBHM IS

8 YuGupukosa C.H. KomM3HOHHOE peryIMpoBaHie 3aKIOUeHHs X pacTopKeHus 6paka // BioieTens Hayku u
npakTuku. 2019. Ne 2. C. 263.
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BCTYIJICHUS! B Opak TOJBKO MO POCCUHCKOMY 3aKOHOAATEIbCTBY. 1O €CThb BO
®panHiy oH OyJIeT HeIeUCTBUTEIEH.

Mexnay JMmamu, SKENAlOMMMH BCTYNIUTh B Opak, «eme M0 €ro
rOCyAapCTBEHHONW PETMCTPAalli BO3HMKAIOT NIPABOOTHOLIEHUS, IIPEAIECTBYIOLINE
3aKiroueHuto Opaka. [lpeamosaraercs, 4To MeEXAy MYXYUMHOM M KEHIIHHOM,
KENAUMMU BCTYNUTh B Opak, €mie J0 €ro 3akjIOYEHUs BO3HHUKAIOT HE TOJBKO
COLIMAJIBHBIE, HO U IIPABOBBIE CBS3H.

OObeKkTaMu TakuX CBsI3€H SBJSIOTCS, B OCHOBHOM, HEMaTepHallbHbIe OJara,
B YaCTHOCTH, MpaBO Ha MH(GOPMALMIO O 370pPOBbE OYAYIIEro Cymnpyra; MpaBo Ha
3aKiroYeHue Opaka, B TOM YHKCIIE IpaBO Ha IMOJady 3asBJICHUS, MpPaBO Ha
3aKJII0YEHUE COTrJAlIeHUs] O TOMOJBKe, MmpaBo Ha BbIOOp otaena 3AI'C s
peructpanuu Opaka; TpaBO Ha CHIKEHHE OpayHOro BO3pacTa; HWHBIC
HEMaTepuaibHble Onara, Hampumep, B c(epe HPABCTBEHHOCTH — JIIOOOBb,
yBa)KEHHE, B3aHMO03a00Tay .

Hecmotps Ha 3¢ (eKTUBHOCTH MPABOBOTO PETYJIMPOBAHUS MIPU 3aKIFOUEHUU
Opaka HaONIOAAeTCsl HaJW4he ONPEIEICHHOrO 4YHUCia NPOOJEMHBIX AaCIEKTOB,
TPeGYIOLINX CBOErO Pa3pelieH s B 3aKOHOIATEIBHOM Hopske . HecMoTpst Ha ux
HaJIM4Me, 3aKJIoueHue Opaka UIrpaeT BaXXKHYIO pOJb B CHEKTPE BOZHUKHOBEHHUS U
3aIlMTHI MPaB U O00SI3aHHOCTEN CYNpyroB, CO3[JaHUU CEMbH, KOTOPas CTAHOBUTCS
OOBEKTOM CEMEWHOT0 IMpaBa, BO3HUKAIOT OpauHble MPaBOOTHOILIEHUS, KOTOpHIE

PETYJIMPYIOTCS Pa3IUYHBIMU OTPACIIIMH IIPABa.

° Haywmos f.B. OTHONICHNS, BO3HUKAIONINE B CBS3H C 3aKII0OUeHUEM Opaka U MPpeAIeCTBYIONINE eMY:
pedopmupoBaHus ceMeHHOT0 3aKOHOAATeNbCTBA // YUeHbIe TPYAbl POCCUICKOM akaJleMUn aJBOKAaTyphl 1
HoTtapuata. 2018. Ne 1 (48). C. 72.

19 CxBopuosa A.B. IIpoGieMHbIe aCTIeKThI 3aKTI0YCHHS GPAKAM U IO 3HAYCHHE U COBPEMEHHOTO POCCHICKOTO
cemeitHoro nipasa // [IpaBoBas cucTeMa 1 COBpEMEHHOE POCCHHCKOE rOCYAapCcTBO: POOIEMbl, TEHACHIINU U
nepcrekTuBbl pa3BuTus. CoopHuk crateil |V MexayHapoaHoi HaydyHO-TIpakTHueckoi kondepenuumu. [lensa, 2019.
C. 83.
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1.2. OOcTosiTeIbLCTBA, MPENSITCTBYIONIHNE 3aAKII0UYEHHIO OpaKa

3aKOH yKa3bIBaeT Ha Psi 0OCTOSTENBCTB, MPEMSITCTBYIOUINX 3aKIIOYCHHUIO
Opaka. IlepeyeHb OOCTOSITENBCTB, MPEMSATCTBYIOMIMX 3aKIIOYEHUIO Opaxa,
SBJIICTCSI WCUEpIbIBAlONUM. Hammane mi000T0 M3 HUX SBISETCS JOCTATOYHBIM
OCHOBAHUEM JIJIs IPU3HAHUA Opaka HeJCHCTBUTEIIbHBIM.

Tax, He AomycKaeTcs 3aKoueHre Opaka MEXIY:

- JIUI[AMHU, U3 KOTOPBIX XOTA OBl OJIHO JIUIIO YK€ COCTOMT B APYrom
3aperucTpUpOBaHHOM Opake.

Takoil 3ampeT OCHOBBIBAa€TCS Ha MPU3HAHUM TPUHIUIA MOHOTAMHUHU
(ennHOOpaums), KOTOPBIA, B CBOIO OUEPE/Ib, SIBISIETCS OTPAKEHUEM OIPEACIICHHBIX
MOPAJIbHBIX M PETUTHO3HBIX BO33PEHHM, Mpeodagaromux B HamieM obiiectse. B
3aKoHE TOBOPUTCS TOJBKO O 3apErMCTPUPOBAHHOM Opake, MO3TOMY COCTOSHUE B
dakTHUecKuX OpavyHbIX OTHOIICHUSIX HE TPUHUMAETCSI BO BHUMaHHUE.

B cootBercTBHM cO cT. 26 3aKkoHA 00 aKTax IPakJIaHCKOT'O COCTOSHUS JIUIIA,
BCTyMawIme B Opak, 00s3aHbl yKa3aTh B 3asBJIICHHM O 3aKJIOUYCHUU Opaka,
COCTOSTM JIM OHHM paHee B 3aperucTpupoBaHHOM Opake. [Ipekparmienue
npeapIaylero Opaka JOJDKHO OBbITh  MOATBEPKIEHO COOTBETCTBYIOIIMMH
JIOKyMEHTaMU (CBUAETEIBCTBOM O PACTOPKEHUH Opaka, CBUIETEILCTBOM O CMEPTHU
CYIIpyTa, PEeIIeHUEM CyJa O IPU3HAHUK OpaKa HeJCHCTBUTEIBHBIM).

- OJIM3KUMHU POJICTBEHHUKAMHU (POJICTBEHHUKAMU 1O MPSIMOUM BOCXOASIIEH 1
HUCXOJSIIEH TUHUU (POJUTENSIMU U ACTbMH, NEAYIIKOW, 0aOyIIKoi U BHyKaMH),
MOJIHOPOJHBIMU ¥ HETIOJHOPOAHBIMUA (MMEIONUMHU OOIIMX OTIA WJIA MaTh)
OpaThsIMU U CECTPAMM).

«3ampeniaroTcss Opaku MEXIy OJM3KUMH POACTBEHHUKAMH, O] KOTOPHIMU
TMOHUMAIOTCA POACTBCHHUKH I10 TPAMOM BOCXOMSIIEM M HUCXOIAIICH JMHUU
(ponuTenu M neTH, Neayiika, 6adyIka, BHyKH), MTOTHOPOIHBIE U HEMTOJIHOPOIHBIC
(umerorue o0IIeTo oTIa (€AMHOKPOBHBIE) UM MaTh (€IUHOYTPOOHBIC)) OpaThs U
CECTPBHI.

HenonHnoponubix OpaTheB U cecTep claeayeT OTINYaTh OT CBOJHBIX OpaTheB
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U CECTep, B OTHOIICHMM KOTOPBIX TAKOM 3amperT He aercTtByer. CBOAHBIMU
OpaThIMH U CECTpPAMH SBIISIIOTCSA JETH CYNPYroB, UMEBIIUX JI€Ted OT MEPBOTrO
Opaka ¥ BCTYNMBIIMX B HOBbIA Opak. OIMH W3 HUX SBISIETCS JJs JeTel
poauTeneM, a APyro OTYNMOM HWIIA MAYEXOM.

Takoil 3amper 0OyCIOBJIEH KaK HPaBCTBEHHBIMU COOOpPaXEHHUSIMHU, TaK W
3a00TO O NOTOMCTBE, MOCKOJBKY B pE3ylbTaTe TaKHX OpaKoOB MPOUCXOJUT
KPOBOCMEIIIEHUE M POXKIAKOTCA HEMOJHOIEHHBIE NE€TH. B HEKOTOpBIX cTpaHax
3ampeThl YCTAHABIMBAIOTCS M HA Opaky ¢ GoJiee JaTbHIMH POACTBEHHAKAMID) .

- YCHIHOBUTEISIMH U YCHIHOBJIEHHBIMU. 3allpellialoTcs Opaku MEXIy
YCHIHOBUTEIISIMUA U YCHIHOBJIEHHBIMH.

Takoi 3ampeTr OCHOBaH HA TOM, YTO XOTS B JAHHOM CJIy4ae KpPOBHOE
POACTBO M OTCYTCTBYET, OJHAKO II0 CBOMM IOPUIUYECKHM IOCIIEICTBUAM
YCBHIHOBJIEHUE B LI€JIOM MPUPABHUBAETCS K KPOBHOMY MPOUCXOXAEHUIO. [loaTOMy
paspellieHne Ha BCTYIUIEHHE B Opak MEXAYy YCHIHOBHUTENIEM M YCHIHOBJICHHBIM
IPOTUBOPEUMIIO ObI ITPaBUIIaAM STHKU.

- JIMUaMH, W3 KOTOPhIX XOTS OBl OAHO JIMLIO NPHU3HAHO CYJIOM
HEZIeeCIIOCOOHBIM BCIIEACTBHE ICUXMUECKOTO pacCTPONCTBA.

[IpensTcTBUEM K 3aKIIOUEHHIO Opaka SIBISIETCS HEAEECMOCOOHOCTh OJHOIO
U3 JUI, BCTYNAOIIKX B Opak (HeIeecrnoCOOHBIM SIBISETCS TPakKIaHUH, KOTOPHI
BCJIEJICTBUE IICHUXWYECKOIO PACCTPOMCTBA HE MOXKET MOHMMATh 3HAYEHUE CBOUX
NercTBUN Uin pykKoBoauTh UMHU (cT. 29 'K P®)). 3anmpeT oCHOBBIBAaeTCS Ha TOM,
YTO TAKOW TIPa)KTaHUH HE MOXKET B MOJIHOM Mepe NPOSBUTh CO3HATEIbHYIO BOJIIO
npu BCTyIUieHuH B Opak. Kpome Toro, ncuxudeckue 0071€3HU 4acTO MEPEXOJIAT IO
HACJIEACTBY, U 3TO MOIJIO Obl HEOJIArOMPUATHO CKa3aThCs HA TOTOMCTBE.

Jocrarouno murensHOe BpeMs st Poccuiickon d®epepaunu ocraercs
OCTpOil mpobIIeMa 3aKITI0YEHUST OJHOIOJIBIX OPaKoB.

«IIpobnemsl omHoMONBIX OpakoB B Poccuiickoit deneparuu nepruogndecku

MNOAHUMAKOTCA KaK B CBA3UM C M3MCHCHHUCM II0JIa OAHHWM M3 CYIIPYT'OB TaK U B

1 N . o
I'pumraes C.I1. [Tocrareiinbiii kommenTapuii k CemeliHomMy koaekcy P® / IToaroTosiieH ajisi cHCTEMBI
Koncynsrantllnoc, 2017.
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«CBSI3U C pErucTpanuei Takux OpakoB 3a pPyOEKOM C y4acTHEM POCCHMCKUX
IpaXK/1aH, KOTOPbIMU B JTAJIbHEUIIEM NPEANPUHUMAIOTCS TOIBITKHU JIETATIU30BaTh
Takou Opak B Poccuiickoi CDeJ:[epaunn»lz.

CynHocTh JaHHOTO MPOOJIEMHOTO BOIMPOCa 3aKII0YAETCsl B TOM, YTO B Psilie
roCyJapCcTB MHpa OJJHOIOJBIC Opakd TPU3HAIOTCSA JEHCTBUTEIHHBIMH, a B
POCCUNCKOM 3aKOHOAATEIBCTBE YETKO OMPEEIEHO, YTO TAKUE COIO3bI MOTYT OBITh
TOJIbKO pa3HomnoyibiMu. HecMoTpss Ha Bce MONBITKH JHI CyA€OHBIM IyTeM
3alIUTUTh CBOM KOHCTUTYIMOHHBIE IpaBa Ha Opak, OTHOIICHUS MEXIY
MPEACTaBUTEIISIMU OJHOTO T0Ja HE MOTYT OBITh 3aperuCTPUPOBAHBI B OpraHax
3AI'Ca, a moToMy, CI€I0BATENBHO, HE UMEIOT TPABOBOTO 3HAYCHMUSI.

OnHa ®3 TakuxX MOONBITOK HMMena MecTo B Havane 2018 r. m Hama
OTpaX€HUE B CPENICTBAX MaccoBOM MHQpopManuu. bpak ObUT 3aKIIOUEH MEXKITY
MyXYMHaMH - TpaxkaaHamu Poccuiickorn @Penepanum B Komenrarene mno
3aKOHOATEIBCTBY COOTBETCTBEHHO Jlanum™. JlaHWs, KaKk W Ps APYTHX CTPaH
EBpomneiickoro coroza (Mcnanus, [IBemnus, [Mopryranus, @panmus, JlrokcemOypr,
Cnosennst, Punmsnans) n He Tombko (SImommst, Kamama, FOAP), mpusmaer
OJIHOTIONIbIE OpakW, a HEKOTOphle W3 CTpaH HAACISIOT YYaCTHUKOB TaKUX
MapTHEPCTB OTIEIBLHBIMU CEMEHHBIMU, TPAXKJIAHCKUMHU U JPYrUMU TMpaBamu. He
UCKJIFOYEHA CUTYaIlusi U CMEHBI T0Jia TOCJe perucTpanuu Opaka, Kak 3TO UMEJIO
Mecto B Cankt-IlerepOypre B 2014 r., Koria B COOTBETCTBUHU C TIPEACTABICHHBIMU
JIOKYMEHTaMH, YJOCTOBEPSIOINIMMU JIMYHOCTh, OpaK ObLI 3apErUCTPUPOBAH MEKTY
JUIAMU Pa3HOTO TI0JIa, HO OMOJIOTUYECKH MY’)KUMHA B pe3yJbTaTe OIepaluu K
MOMEHTY perucTpaiuu Opaka y>xe CMEHWJ Mo Ha keHckui. [Iponeaypy ynanoch

IMPOBCCTHU HU3-3a TOT'O, YTO TPAHCI'CHACP B TOT MOMCHT €IIIC HC ITIOMCH:AJIA MMAaCIIOPT U

12 pysakosa O.A., Pysakos A.B. K Bompocy o Henpusuanuu Poccuiickoii deepaliiu 0IHOMOMEIX OPaKoB,
3aperUCTPUPOBAHHBIX 3a pyOekoM // CemeitHoe u sxunuiiHoe npaBo. 2018. Ne 2. C. 22; umkuna 10.C. Uacturyt
oaHoMoJNOr0 Opaka B Poccuu u 3a pybexoM: MpoOIeMbl 1 MEPCIEKTUBEI €ro pa3BuTus // CeMeltHOe 1 )KUITUIITHOE
npaso. 2012. N 5. C. 16 - 18; Pomanosckwuii I'.b. O6 ogHononsix 6pakax // I'paxxaanus u npaso. 2013. N 7. C. 34 -
46.
13 3akom ot 1 mons 1989 r. N 372 o peructpupyemom mapraeperse, D/341-H-ML. URL:
http://www.gay.org.ua/publications/equal-different.pdf.

Cewmeitnoe npaBo: YueOuuk / .M. T'onrano, I1.B. Kpamenunuukos, JI.FO. Muxeesa, O.A. Py3akosa. 3-¢ u3z.,
nepepa0. u omn. M., 2016.
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O(UINATBHO ABIIANACH MYXUHHOM .

PykoBonuTenb opraHa 3alucu aKTOB TI'PaXKIaHCKOTO COCTOSIHUSI MOJKET
OTKa3aTh B OCYJJapPCTBEHHOM PErMCTpalliy 3aKJIFOUEHHs OpaKa, €Ciu pacroJiaract
J0Ka3aTeNbCTBAMH, HOJITBEPKJAIOLIUMU HaJIn4yue 0OCTOSITEIIBCTB,

MPEMATCTBYIOMINX 3aKIIIOUEHUIO Opaka.

5 JIeicenxo 5. B Tl'ocoyme npoBepst "na3zeiiky" AJ1sl OTHONOJIBIX Map. 3aKII0YMBIINE OpaK MY>KYHHBI OTBETHIIN
MO®II Ha o6Bunenus. URL: https://www.gazeta.ru/social/2018/01/26/11626417.shtml.
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I'JTABA 2. ITIOPAJOK U OTAEJIBHBIE OCOBEHHOCTH
3AK/IIOYEHUA BPAKA

2.1. Ilopsipok 3aKki04eHus: Opaka

[Ipomecc perumcrpanuu Opaka «IPEACTaBIIET COOOW TPABOM3MEHSIOIIHMA
IOpUIMYecKuid  QakT, KOTOpbIA HampaBlieH Ha BO3HUKHOBEHHUE HOBOTO
IOpUJIMYECKOTO  CTaTyca, MMEHYEMOI'O0  «COCTOSIHUEM  CYIpPYXKEeCTBa» W,
COOTBETCTBEHHO, TMOSIBJICHUS HOBBIX CYOBEKTOB CEMEWHBIX IPABOOTHOIICHUH,
MMEHYEMBIX «cynpyraMn»»le.

3akmoueHrue Opaka MPOU3BOAUTCA B JIUYHOM TMPUCYTCTBUU  JIMII,
BCTYMNAIONIUX B Opak, M0 UCTEYCHUU MECSIIa U HE TIO3HEE ABEHAAATH MECSIIEB CO
JTHS TI0JJa4M 3asIBJICHUS B OpPraH 3alKCH aKTOB IPaXKJIaHCKOTO COCTOSIHUS B ATy U
BO BpeMs, KOTOPbIE OMPEeIeNICHBI JIMIIaMU, BCTYTAIOMUMH B Opak, U Mojjaye UMU
3asBI€HUS O 3akimoueHun  Opaka. COOTBETCTBEHHO, «B OTJIWYHE OT
3aKOHOJIATENBCTBA JIPYTMX CTPAH POCCHMCKOE CEMEWHOE 3aKOHOAATEILCTBO HE
JIOTyCKaeT 3akioueHue Opaka dYepe3 TMpeiCcTaBUTENs, B TOM UHCIE IO
JIOBEPEHHOCTH. 3aKJIloueHrue Opaka yepe3 MpeCTaBUTENS] HEBO3MOXKHO JaXKe B T€X
Cly4yasix, KOrJa JIMII0 OTCYTCTBYET IO YBaXXUTEJIbHBIM MpuurHaM (0OJIC3Hb,
JUTUTENIbHAsT KOMaHAUPOBKA U T.1I.).

Bpak peructpupyercs Ha OCHOBaHUU COBMECTHOT'O MTUCbMEHHOTO 3asIBJICHUS
JIUTL, J)KETAOIINUX BCTYNMHUTH B Opak. B oTinu4re ot paHee 1elcTBOBABIIETO MOPSIKA,
KOT/Ia 3asBJICHHE MOXXHO OBLIO MOJATh TOJBKO MO MECTY JKUTEIhCTBA )KCHUXA WU
HEBECThI, TaKO€ 3asBJICHUE MOXKHO TMOJIaTh B JIFOOOW OpraH 3amucu aKTOB
IPaXXIaHCKOTO COCTOsAHUSI Ha Teppuropun Poccuiickont denepanuu. [Ipu sTtom B
COOTBETCTBHM C M. 2 cT. 26 DenepanbHoro 3akoHa "OO akTax rpaxiaaHCKOro
COCTOSIHUA', €CJIM OJIHO W3 JIWII, BCTYMAIOIINX B Opak, HE MMEET BO3MOXKHOCTH
SABUTHCSI B OpraH 3allUCh AaKTOB TIPaXJAHCKOTO COCTOSHUS JUIsi MOJiadu

COBMCCTHOTI'O 3as4BJICHHUSA, BOJICU3BABICHHUC JIUI, BCTYIIAIOIINX B 6pa1<, MOJKET OBITh

18 Tappunosa K.A. YcoBus i mOpsiiok 3akmouenus 6paka B PO // Annes naykn. 2018. T. 6. Ne 10 (26). C. 822.
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O0QOpPMJIEHO OTAENIbHBIMU BOJEU3bsABICHUAMU. [loanuch Ha 3agBICHUM JUIA, HE
MMEIOIIETO BO3MOXHOCTH SIBUTHCA B OpraH 3arca, 00si3aTelbHO JOJDKHA OBITh
HOTApHAJIBHO YAOCTOBEpEHA, 3a HCKIIOUYEHHWEM Ccliydas, €CIH 3asiBICHUE
HaIpaBJICHO Yepe3 €ANHBINA MOPTa TOCYIAPCTBEHHBIX U MYHULIUNANBHBIX yeiyT. K
HOTApUAILHO YyJIOCTOBEPEHHOW TIIOJIUCH JIMIA, COBEPIICHHON Ha 3asBICHUU O
3aKIIOYCHUU Opaka, NPUPABHUBACTCS YAOCTOBEPEHHAs HAYaJIbHUKOM MeECTa
CoJlep KaHMUsl TOJ CTpaXed WM HAYaJIbHUKOM HCIPABUTEIBHOTO YUPEKICHUS
MOJIITUCH TI0JI03PEBAEMOT0 UM OOBUHSAEMOT0, COACPKAIIETOCS MO/ CTpaXKke, 100
OCYXKICHHOTO, OTOBIBAIOIIET0 HAKA3AHHE B HCIIPABUTCILHOM YUPEHKICHHID) .

[Ipy HamUYMKM yBaXUTEIBHBIX MPUYNH OpTaH 3aIUCH aKTOB T'PaKIAHCKOTO
COCTOSIHUS TI0 MECTY TOCYAapCTBEHHOM PETHCTpAIlMU 3aKITIOYCHHUS Opaka MOXKET
pa3penuTh 3aKioueHrne Opaka 0 UCTEUEHHUS MecsIa CO JIHS M0J1auu 3asiBJICHUS O
3aKJII0OUCHUM Opaka.

[Tpu HanmMuum 0coObIX 0OCTOATENHCTB (OEPEMEHHOCTH, POXKIACHHS peOeHKa,
HEIMOCPEJICTBEHHON Yrpo3bl KU3HM OJHOW U3 CTOPOH M JIPYTUX OCOOBIX
00CTOATENIBCTB) OpaK MOXKET OBITh 3aKJIFOUYEH B JICHD M0JIaYU 3asIBJICHUS.

locynapcTBeHHast  perucTpanus 3aKiIO4eHuss Opaka  TPOU3BOJUTCS
B MIOPSIIKE, YCTAHOBJICHHOM IS TOCYJApPCTBEHHOW  pPETHUCTpAIlMM  aKTOB
I'Pa)XTaHCKOTO COCTOSTHUSI.

OTka3 opraHa 3alMCH aKTOB TPAXKIAHCKOTO COCTOSIHUSI B PETHCTpAIliU
Opaka MOXET OBbIThb 00KAJIOBAH B CYJ JIMIAMH, >KEJIAOIIUMH BCTYNHTh B Opak
(OTHUM U3 HHUX).

Menuiuackoe o0cCieoBaHMe JIMIl, BCTYMAIMUX B Opak, a Takxke
KOHCYJIbTUPOBAHUE II0  MEIUKO-TCHETHYECKUM  BOIPOCaM M BOMIpOcaM
TJIAaHUPOBAHUS ceMbHU NPOBOJATCA ~ MEAUITMHCKUMH OpraHu3alusIMH
TrOCYAapCTBCHHOM CHCTEMBI 37PaBOOXPAHCHUS W MYHHIIMIAIBHOW CHCTEMBI
3IPaBOOXPAHEHUS 110 MECTY MX JKUTEIHCTBA OECIUIATHO U TOJBKO C COTJIACHS JIUII,

BCTYTAOIIUX B Opax.

v I'pumraes C.I1. [Tocrareiinbiii kommenTapuii k CemeliHomMy koaekcy P® / IToaroTosiieH ajisi cHCTEMBI
Koncynsrantllnoc, 2017.



20

Pesynbrarel 00ciieOBaHMS JMIA, BCTYMAIOIIEr0O B Opak, COCTaBISIOT
BpaueOHYI0 TailHy U MOTYT OBIThb COOOIIEHBI JIMIy, C KOTOPbIM OHO HaMEpPEHO
3aKJIIOYUTH Opak, TOJIBKO C COTIIAcHs JIUIA, MPOIIEAIEro 00CIeI0BaHHE.

Ecnu oaHO 13 5u, BCTyNamux B Opak, CKpbUIO OT APYroro JIMLa HaJIudue
BeHepuueckoi Oone3nn mian BUY-undexnuu, mocnennee BnpaBe oOpaTUTHCS B
CyZ ¢ TpeOOBaHUEM O IPU3HAHUH Opaka HEeJIeHCTBUTEIbHBIM.

MoMeHT peructpanuy MNoATBEPKAACTCS 3alMChIO aKTa O 3aKJII0YEHUH Opaka
U CBUJIETEIILCTBOM, KOTOpPOE€ BBIAAET opraH 3arca. bojee moapoOHO 00 3ToM
roBoputTcs B 3aKoHE 00 akTax rpaxnaaHckoro cocrostHus. CormacHo m. 1 cr. 29
3aKoHa B 3aMKCh aKTa O 3aKIIOYCHUN Opaka BHOCSTCS CJIEIYIONINE CBEICHHUS:

PEKBU3HUTHI 3allUCH aKTa O 3aKJIIOUEHWH Opaka (HaMMEHOBAHHE OpraHa
3aIliCU aKTOB I'PaXIaHCKOIO COCTOSIHUS, KOTOPBIM IIPOU3BEACHA FOCYAapCTBEHHAs
perucrpanus 3aKiIoueHus: Opaka, 1ata COCTaBICHUS U HOMED);

(Gamunusa (1o U mocie 3aKiIr4eHus Opaka), UMsl, OTYECTBO, JaTa U MECTO
POXKAECHUSI, BO3paCT, TIPaXJTaHCTBO, CEMEWHOE TMOJIOKEHHE 10 BCTYIUIEHHS B
HacTosimMi Opak (B Opake HE COCTOsUI, Pa3BElEH, BIOB), MECTO KUTEIbCTBA
Ka)KJ0Tr0 U3 JIUII, 3aKIIOUMBIINX OpaK;

HallMOHAIBHOCTh, OOpa30BaHME W NPH HAJUYUM Yy JAHHBIX JIMI OOLIUX
JeTei, He JOCTUTIINX COBEPIICHHOJETHS, UX KOJIMUYECTBO (BHOCATCS TIO JKEIAHUIO
JIUIL, 3aKJIFOUMBIINX OpaK);

CBEJCHHUSI O JTOKYMEHTE, MOJTBEPKIAIOIIEM MPEKpalIeHHE MPEAbIAYIIETO
Opaka, B ciydae, eciud Juio (uIa), 3akIIOYMBINEE (3aKIIOUYMBIIKE) Opak,
COCTOSUIO (COCTOSUTH) B Opake paHee;

JlaTa 3aKJIIOUYCHUS OpaKa;

PEKBU3UTHI TOKYMEHTOB, YIOCTOBEPSIOUINX JIMYHOCTH 3aKJIFOUMBLINX Opak;

JaTa BBIAAUM, CEpUs M HOMEP BBIIAHHOTO CBUETEILCTBA O Opake.

B cnyuae, ecnu Opak pacTOprHyT WIM NpPU3HAH HEACUCTBUTEIBHBIM, B
3alliCh aKTa O 3aKJIIOYEHUU Opaka BHOCATCS CBEACHUS O PACTOP>KEHUHU Opaka WiH
O NMPU3HAHUU €r0 HENEUCTBUTEIbHBIM. BHECEHUE TakuX CBEIEHUN MPOU3BOJUTCS

Ha OCHOBaHMHU PCHICHHA CyJda O PACTOPKCHHUU 6pa1<a Win 3allMCu akKTa o



21

pacTtopkeHun Opaka TpU pacTOpKEHUM Opaka B OpraHe 3alucH aKTOB
IPaXKJAHCKOTO COCTOSIHUSA JIMOO HA OCHOBAHUU PEIIEHUs CyJla O MPU3HAHUM Opaka
HEJCHCTBUTEIIbHBIM.

B cnyuyae rocymapcTBEHHOW perucTpaiuy pacTOp:KeHUsl Opaka Mo MecCTy
KUTEIbCTBA CYNPYroB (OAHOTO U3 CYNPYIrOB) OpraH 3alluCH aKTOB I'PaKIaHCKOTO
COCTOSIHUSI 00s13aH COOOIIUTh O TOCYAApPCTBEHHOW PErUCTpalliu PacTOPKEHHS
Opaka B OpraH 3alUCH AaKTOB TPAXKJAHCKOTO COCTOSHUS IO  MECTy
rOCYJIapCTBEHHOM PETHCTPAIlUN 3aKITIOUEHUS OpaKa B TEUCHHE JISCATH JTHEH.

B cnyuae rocynapcTBEeHHON perucTpaliiy pacTop>KeHUs Opaka rpak/iaHnHa
Poccutickonn @enepannn KOHCYIbCKAM yupexaenueM Pocculickont @enepannu 3a
npeaenamu  teppuropun  Poccuiickonn @enepanmy  KOHCYJBCKOE  YUPEKIACHUE
Poccuiickoit ®@enepanuu 00s3aHO COOOIIUTH O TOCYIAPCTBEHHON pPETrHUCTpaIuu
pacTop:keHusi Opaka B OpraH 3alldCH aKTOB T'PAXKIAHCKOIO COCTOSIHUSI MO0 MECTY
XpaHEHUs 3alKMCH aKTa O TOCYJAapCTBEHHOW PErucTpaluy 3aKIIO4YeHHs Opaka B
TEUEHHE JEBSHOCTa JHEW CO JHS TOCYAApCTBEHHOW PETHCTPALIMU PAaCTOPIKEHUS
opaka'®.

3aKoH paspeniaeT 3aKiIrdeHrue Opaka ¢ OCY>KIEHHBIMH, MOJA03PEBACMbIMUA U
OOBUHSIEMBIMU. «/[eliCTByIOIIIEE 3aKOHOJATEILCTBO HE YCTAaHABJIMBAET 3arpera
WU KaKUX-TMOO OrpaHUYEeHUN Ha BCTYIUIEHHE B Opak ¢ JIMIAMU, OCYXICHHBIMU
Ha JIMIIIEHHWE CBOOOJIbI M OTOBIBAIOIIMMH HAKa3aHUE B MECTaX JIUIICHUS CBOOOJIBI.
B oTHOIIEHUU OCYXIEHHBIX, COJAEPKAIIUXCS B UCIPABUTEIBHBIX YUPEKIACHUSX,
peructpaius Opaka MpOU3BOIUTCS B OOIIECYCTAHOBIEHHOM TOPSIJIKE, T.€. COTJIACHO
3akoHy 00 akKTax TpaXkIaHCKOTO COCTOSIHHS. BemnoMcTBeHHBIE HOPMATHBHO-
MPaBOBBIEC aKTHI COJEPKAT HOPMBI, OMPEACIISIONINE JIUIb TEXHUYECKYIO CTOPOHY
MPOLIETyPbl PETUCTpAK Opaka C OCYXKJICHHBIMU, TOCKOJIbBKY OCYKIEHHBIC

19
JIMIOICHEI IIpaBa CBO60)1HOFO NEPpEABUIKCHUS BHE IIPEACIIOB KOJIOHHUN) .

18 ®epepanbubiii 3akom ot 15.11.1997 N 143-D3 (pen. ot 27.12.2018) «O6 akTax rpaIaHCKOrO COCTOSHISD) //
Co0Opanue 3axononatensctBa P®. 1997. N 47. Cr. 5340.

19 I'pumraes C.I1. [Tocrareiinbiii kommenTapuii k CemeliHomMy koaekcy P® / IToaroTosiieH ajisi cHCTEMBI
Koncynsrantllnoc, 2017.
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[IpaBo momO3peBaeMbIX W OOBUHSEMBIX B COBEPIICHUM MPECTYIUICHUM
3aKII04YaTh M pacTopratb Opak, ydacTBOBaTh B HHBIX CEMEWHO-TIPaBOBBIX
oTHoUIeHUsX npexycMoTpeno denepanbHoro 3akona ot 15.07.1995 N 103-®3 «O
COJIEP)KaHUM TOJ CTPaKeW TMOJI03pEBAEMbIX W OOBHMHSIEMBIX B COBEPIICHHUU
npectymienuit»>’. Ilponeaypa Mmojaun 3asBICHHS Ha BCTYIUICHHE B Opak C
110/1I03pEBAEMBIMH M OOBHHAEMBIMH ycTaHOBJIeHa MuHiocta Poccun ot 14 okTa0ps
2005 r. N 189%. Cormacuo [Ipukasza nuio, ’kenarllee BCTYNUTh B Opak C
M0JI03pEeBacMbIM WM OOBUHSEMBIM, oOpamaercs B oprad 3AI'Ca ans momyueHus
OJlaHKa COBMECTHOIO 3asiBJICHMSI O 3aKIIOUYEHUU Opaka, KOTOPbIM IpPEJICTaBisEeT B
CH30.

[Ipu B3aMHOM JIOOpOBOJIBHOM COIJIACMM Ha 3aKjIlOYeHue Opaka H
OTCYTCTBUM  OOCTOSITENIbCTB,  NPEMATCTBYIOIIMX  3aKIIOUEHUI0  Opaxa,
M0/I03PEBAEMBIN WJIM OOBUHSEMBII 3a0JHSAET CBOIO CTOPOHY OJIaHKa 3asiBJICHUS B
IIPUCYTCTBUM HOTapHyca, KOTOPBI CBHUIETEIBCTBYET MOMJIMHHOCTD €ro MOANNUCH
Ha 3asBJICHHUM IOCJIE YIUIAThl TOCYJapCTBEHHOM MOILIUHBI JIUOO CyMMBI COTJIACHO
tapudy. s sTOoro 3amHTepecoBaHHOW cTOpoHOM mnpuriamaercs B CU30
HOTapUyC C pa3pelleHUs JINLA WX OpraHa, B MPOU3BOJACTBE KOTOPBIX HAXOAMTCS
yroioBHoe Jeno. HoTapuallbHO ynOCTOBEPEHHOE 3asBIICHUE IMepenacTcs Apyrou
CTOpOHE ISl AanbHelero ero opopmiienus B oprane 3AICa.

Ecnu Opak ’xemaeT 3akIOYWTH TOJI03PEBAEMbId HIIM OOBHHSEMBIN, OH
obOpamaercst k agmuHuctpanuun CU30 ¢ npock0oit 0 mpemocTaBiieHHH OJiaHKa
COBMECTHOTO 3asBJICHUS O 3aKJIIOUEHUU Opaka ycTaHOBJIEHHOW ¢opmel. [Ipu
OTCYTCTBUM  OOCTOSITENIbCTB,  TNPEMATCTBYIOIIMX  3aKIIOYEHUI0  Opaxa,
agmuuuctpanus CU30 cHabxkaeT mo103peBaeMoro Ui OOBUHIEMOTO 3a €ro cYeT
TakuM OnaHkoM 3asBiieHus. llocnme 3Toro c pasperieHus jgulla WM OpraHa, B

IMPOU3BOACTBE KOTOPBLIX HAXOAWTCA YTOJIOBHOC ACJIO, IMPUIIAIACTCSA HOTApUyC, B

2 DenepanbHblii 3akoH ot 15.07.1995 N 103-®3 (pex. ot 19.07.2018) «O comepsKaHHH MO CTPaxKeil
M0ZI03pPEBAaEMBIX U OOBHHIEMBIX B COBEpIIEHHH NpecTyruieHuit» // Cobpanue 3akononarenscrsa PO. 1995. N 29.
Cr. 2759.

2 IMpuka3 Muntocra Poccun ot 14.10.2005 N 189 (pen. ot 31.05.2018) «O6 yrBepxnennu [IpaBuil BHyTpeHHETO
pacnopsiika ciIeJICTBEHHbIX H30JSATOPOB YTOJIOBHO-UCIIOJIHUTEIBHON CUCTEMBIY (3aperucTpUupoBaHO B MUHIOCTE
Poccun 08.11.2005 N 7139) // BronnereHs HOpPMaTUBHBIX aKTOB (heiepabHBIX OPTaHOB MCIIOJIHUTEJILHOM BIACTH.
2005. N 46.
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NPUCYTCTBUM KOTOPOTO IMOAO3PEBAEMbIi HJIM OOBHUHSAEMBIA 3aIOJIHAET CBOIO
CTOPOHY COBMECTHOTO 3asiBJICHHS, MOAMKUCH €ro HOTApUAIbHO YJIOCTOBEPAETCS
1ociie YIUIaThl TOCYJAapCTBEHHOM MONILIMHBI JIMOO CYMMBI COTJIACHO Tapudy.
Hannoe 3asBnenue aamuHuctpauus CHU30 mnepenmaer iy, € KOTOPBIM
MOJ03PEBAEMBI WM OOBUHSIEMBIA KEIaeT BCTYNUTh B Opak, U OAHOBPEMEHHO
coobmaet anpec oprana 3AI'Ca, KOTOpBIN PaBOMOUYEH 3apErUCTPUPOBATH ITOT
Opax.

Onara yciyr HOTapuyca OCYLIECTBISIETCS 3a CYET JIHUL, BCTYNAIOIIHUX B
Opax.

l'ocynapcTBeHHast peructpanus 3aKiro4yeHus Opaka MPOU3BOAUTCS TOJIBKO
NPy HAIUYUU JOKYMEHTOB, YJIOCTOBEPSIONIMX JMYHOCTH BCTYMAIOMIMX B Opak
(macmopta), B wux npucyrctBuu, B nomenieHun CHU30, onpeneneHHOM
HayapHukoM CHM30 mubo numoMm, ero 3aMelaroydM, II0 COIJIACOBAHHMIO C
pykoBoautenieM oprana 3AI'Ca. OO01miee KOJIMYECTBO MPUTTIAIICHHBIX CO CTOPOHBI
yKa3aHHBIX JIMI[ HE MOXET ObITh Oojiee ABYX 4enoBek. [Ipu rocymapcTBeHHOMU
perucTpanuy 3aKJIOueHUs: Opaka BCEeM MPUCYTCTBYIOIIMM JIMI[AM, KpOMe
npencrasutens oprana 3AI'Ca u apecToBaHHOT0, HEOOXOMMO UMETh MUCHMEHHOE
pa3pellieHre Ha CBHUJIAHHWE, BbIJAHHOE JIMIIOM WJIM OpPraHoOM, B IPOU3BOCTBE
KOTOPOT'O HaXOJIUTCS YTOJIOBHOE JEO.

Onnara rocyaapCTBEHHOW MOLIJIMHBI 3a TOCYJIapPCTBEHHYHO PETHUCTPALUIO
3aKJII0YeHusl Opaka, a Tak)Ke OIlaTa TPAHCIOPTHBIX PACXOJ0B MPOU3BOAUTCS 32
CUET JIUII, BCTYMAIOIINX B Opax.

['ocynapcTBeHHast peructpaius 3akiitoueHus Opaka ¢ MoJI03peBaeMbIM WIIH
OOBUHSIEMBIM, OTOBIBAIOIIUM JUCIUIUIMHAPHOE B3BICKAHHE B Kaplepe, MOXKET
OBITH TTPOU3BEIEHA TOIBKO MOCIIE OTOBITUSI ATOM MEPhI B3bICKAHUS.

B HayuyHOl nuTepaType BbICKa3aHO MHEHHE, UTO HEOOXOIUMO «YCTaHOBHUTh
B JINCMIO3UTUBHON HOPME CEMEMHOr0 3aKOHOIATEIHCTBA MPOLEAYPY TOMOJIBKU KakK
0Cc000ro CeMeMHO-IPaBOBOTO JIOTOBOPA, YAOCTOBEPEHHOTO HOTApUAIbHO, IIO
KOTOPOMY MYXYHMHA M >KEHIIMHA O0enaloT BCTYNUTh B Opak apyr c apyrom. B

COOTBCTCTBUU C JAaHHBIM COTJIAIIICHUCM, CCJIM HC IMPOUCXOAUT (baKTa 3aKJIIIOYCHUA



24

Opaka, TO 10OpOCOBECTHAs CTOPOHA MPUOOpPETAeT MpaBo TPeOOBATH BO3MEIICHUS
pacxoJIoB Ha CBaJp0y, a TakKe MHBIX YOBITKOB, BO3BpAIIEHUS MTOJJAPKOB U APYTHUX
MMYIIECTBEHHBIX TOCIEACTBUA. B cocTaB ykazaHHOTO Bo3MmemieHus (yriepOa)
JIOJDKHBI H BXOZHTB TOTBKO COPa3MEPHbIC PACXO/BI H IIPHHSTHIC 003aTEIbCTBAN .,

B cBsi3u co ckazaHHBIM HEOOX0AUMO JOMOMHUTE CemelHbii koaekc PO crT.
11.1. cnenyromero conepxanus ««IloMonBka Kak cTaaus 3aKIFOUYEHUs Opakay.

1. 3axmroueHuto Opaka B OpraHax 3allMCH aKTOB I'Pa)KJAHCKOT'O COCTOSHUSA
MOXET MPEAIUIECTBOBATh CTaUs MOMOJBKU. [[OMONBIEHHBIMU NPU3HAIOTCSA JIUIIA,
KOTOpBIE MOJAd B OPTraH 3alHCH AKTOB I'PaXXJTAaHCKOTO COCTOSIHHS 3asIBJICHUE O
perucTpaiuu opaxa.

2. IlomonBka — 93TO oco0oe CeMEHHO-TIPaBOBOE  COTJIAllIEHUE,
YAOCTOBEPEHHOE HOTAPUAJIbHO, B COOTBETCTBUU C KOTOPBHIM MYKYMHA U KEHIIMHA

0GEIIAIOT BCTYIHTH B OPAK APYT C JIPYroM»>.

2.2. AKTyaJIbHbIE MP00JIeMBbI 3AKIIYECHUA OpaKa ¢ HHOCTPAHHBIMM

rpa:kaaHamMu

B nacTosiiee Bpems 3akiatoueHue Opaka ¢ HHOCTpPAaHHBIMM TpaKAaHaMU yKe
HE SBJSIETCS peAKOCThI0. Bompoc 0 3akito4eHHH U pacTOp:KEHUU Opaka Mexay
IpaKIaHAMU PA3JIMYHBIX TOCYIAPCTB SBISECTCS UCKIFOUUTEIBHO aKTyaJIbHbIM.

B nmepByio ouepenr 3TO CBS3aHO C TEM, YTO MOMHMO THIpodiieM C
OTCYTCTBHEM MEXIYHApPOAHO—YHU(ULIUPOBAHHOTO €IWHOTO aKTa, CYIIECTBYET
MHOKECTBO MPOOJIEM C OTEYECTBEHHBIM 3aKOHOIATENbCTBOM, B YaCTHOCTH,
orcyrctBue B Cemeiitnom Koaekce PD nonsitus «bpaka» u «Opaka ¢ ”HOCTPAHHBIM
IpaXKJaHUHOM», 4YTO JAeT OCHOBAaHUS TOBOPUTH O MPUAAHUM CcTaryca Opaka

OJHOIIOJIBIM M ITOJIMI'aMHBIM COIO3aM.

%2 HaymoB S1.B. OTHOIICH!S, BO3HUKAIOLIHE B CBA3H C 3aK/TIOYCHAEM OPaKa H MPE/IIIECTRYIOIIIE EMY:
pehOopMUpOBaHUS CEMEHHOTO 3aKOHOIATENIbCTBA // YUeHBIE TPY/Ibl POCCHUCKOH aKaIeMHu aIBOKATYPBI 1
HoTtapuata. 2018. Ne 1 (48). C. 72.

2 Tam xe.
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[Ipu BcTymieHun B Opak ¢ TrpakaaHaMH APYroil cTpaHbl rpaxjaaHam P®
BKHO YYUTHIBATh HE TOJILKO TPAIAUIIMM M OObIYaM, PEIIMTUI0, HO U IENbIA psif
IOPUIMYECKUX acmeKkToB. B HacTosiee Bpems, Opakud POCCHUICKUX TpakaaH C
WHOCTPAaHHBIMU TpaXKJaHAMU 3aKJIIOYAIOTC Kak Ha Tepputopun Poccuiickoi
®denepauuy, Tak M 32 TPAHULEH, W KOJUYECTBO TAaKUX OpPAKOB MOCTOSHHO
YBEIINYNBAETCH.

MOXHO BBIIBUTh HECKOJBKO OCHOBHBIX MPHYHMH PaCIHPOCTPAHEHUS
noT0OOHBIX OpakoB: ydYallleHHE KOHTAaKTOB C TpakJaHaMU IPYTHX TOCYIapCTB,
3aTPYJHEHHUs] C MOMCKOM JIOCTOMHOro mapTHEpa B Poccun, cBOOOIHBIN BbIE3[
rpaxjad 3a npenensl PO (Typusm, TpydOoyCTPOMCTBO POCCHMCKUX Tpa)KJaH 3a
pyOexxoMm, mporpaMMbl OOME€Ha M Jp.), a TaKXKE AaKTUBHOE IMPHUBJICUCHHE Ha
Tepputoprio Poccun 3apy6esxHoil paboueit cribr .

B mocnennee BpeMsi paCIIMpPSIOTCS CBA3U MEXAY I'PAKIAHAMHU PA3TUYHBIX
rocynapctB. Bo3HukatorT cmemannbeie Opaku. OJHUM U3 NPOOJEMHBIX BOIPOCOB
npu 3akimoueHnn Opaka B Poccuiickoii deneparuu sBIseTCs MpU3HAHUE Opaka
3aKJIFOYEHHOTO B MHOCTPAHHOM I'OCYJapCTBE POCCUMCKUM 3aKOHOAATEIBCTBOM.

Camoli BakHOW TMPOOJIEMOI Ha JAaHHBIA MOMEHT SBJISIETCSI OTCYTCTBUE Ha
MEXIYHAPOJHOM apeHe €AMHOr0 HOPMATHBHO—TIPABOBOIO aKTa, KOTOPBIA Obl
YHU(GULUUAPOBAT  KOJUIM3MOHHBIE  HOPMBI,  CBSI3aHHBIE C  PErUCTpPaLUEH,
pacTopKEHHEM W TPU3HAHUEM HEJCUCTBUTEIbHBIM Opaka C ydacTheM
WHOCTpaHHOTO rpaxzaanuHa. [lo kakum-to npuunHam Poccuiickas @enepanus He
y4acTBYeT BO MHOTHX MEXIYHAPOIHbIX KOHBEHIIUAX B 00JACTH CEMEHHOTO TpaBa,
HO TPHUCOEIUHEHHE K TaKOBBIM CIOCOOCTBYET PELIECHHIO OCTPBIX MpodieM B
JTAHHOM 00MacTH.

B Poccumiickoit denepanuu «HOpAIOK, YCIOBUS 3aKIOUeHUS Opaka ¢
WHOCTPAaHHBIMU TPaXJAHAMHU, a TaKK€ BO3MOXHBIE MPABOBBIE TOCIEICTBUS

naHHBIX OpakoB perynupytorcs CemeitasiMm Konexcom Poccuiickoit @enepanuu. B

2 I'opuzonToB JI. 3ak0H IPOTHB CYACTbs (CMELIaHHbIe Opaku B UCTOPHUHM IBYX HaponoB) // Poquna. 2004. Ne 12. C.
64-67.
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CemeitHoM npaBe PD BbIeNsAIOTCS [Ba INIaBHBIX acCleKTa 3aKJIIOUEeHHs] Opaka C
MHOCTPaHLAMMU:

— peructpanus Opaka ¢ rpakJaHHHOM WHOTO TOCYAapCTBa Ha TEPPUTOPUU
Poccuiickon @enepannu;

— perucTtpanus Opaka ¢ UWHOCTpaHIIeM 3a mpenenamu Poccuiickoit
denepanum.

[Ipu 3akmtoueHun Opaka ¢ MHOCTPAHIIEM HAa TEPPUTOPUM HAIIEH CTpaHBI
dbopMa W TOPSAIOK 3aKITIOYCHHUS TAKOTO Opaka OMpenessiioT B COOTBETCTBHH C
3aKoHOJaTeIbCTBOM P®D, a ycioBus 3akitoueHus Opaka yCTaHABIUBAIOT IS JTUIA
B COTJIACMM C 3aKOHOJATEJILCTBOM TOCYAapCTBa, TPaKJaHUHOM KOTOPOTO OH
SIBISICTCSN .

Tak, A.B. Anemmna u B.A. KocoBckasg yka3bpIBalOT, YTO acIl€KTaMH,
TPEOYIOIIMMU CBOETO Pa3pEICHHUs], SBJISIIOTCS BOMPOCHI O (PopMe U YCIOBHUSIX
3aKJIIOYEHUS] TAKUX OpakoB. YUEHbIE OTMEUAIOT, 4TO TpeboBaHUs K hopMe OpakoB
B pa3HBIX CTpaHaxX UMeEIT coOcTBeHHbIe oTianumsi. Hampumep, B ['epmanuu Opax
CUMTACTCA JCUCTBUTEIBHBIM, €CJIM OH 3aKJI0YEH B TOCYJAapCTBEHHOM OpraHe
peructpanuyd, a B BenukoOpuTaHUM HapsAy ¢ TpaxkaaHckor dopmon
NENCTBUTENBHOM siBIsieTCs U penuruo3Has popma. B Uranuu, [lonsme, Xopearuu,
Yexun pomyckaeTcsi B KauyeCTBE ajbTEPHATUBHOM IiepkoBHas ¢opma, HO C
00s3aTEIHHON MOCTEAYIONIEH perucTpaimeit opaka B roCyJJapcTBEHHBIX OpraHax.
[ToaToMy ycioBus 3aknroueHus: Opaka Ha tepputopun Poccuiickoii denepanuu
OTIPENICISIIOTCA  JIJIi  JIMI, KOTOPhbIE BCTYMAalOT B Opak, 3aKOHOJATEIHCTBOM
rocyJapcTBa, TPAXKIAaHUHOM KOTOPOTO SBJISIETCA JUIO B MOMEHT 3aKIIOYEHUS
Opaka ¢ oOs3aTenbHBIM coOmo/ieHreM Bcex TpeboBanuit CK P® B oTHomeHHH

o 26
YCIIOBUH, NPCIIATCTBYIOIINX 3aKIIFOUYCHUTO 6pa1<a .

% JlbikoBa A.A. AKTyasIbHbIEC IPOOIEMBI 3aKII0YCHHS OPaKa ¢ HHOCTPAHHBIMH IPaskIaHaMi / AKTyalIbHbIE BOIPOCHL
coBpeMeHHOM Hayku. COopHUK cTateil mo MaTepuanam XX MexayHapoHON HaydHO-TIPAKTUICCKOM
koH(pepenunu. Yda, 2019. C. §3.

% Anemmna A.B., Kocockas B.A. Bpaku ¢ HHOCTpaHIIAMU: COBPEMEHHOE COCTOSHHE MIPABOBOTO PEryIUpOBaHMUS //
Oo6mectBo. Cpena. Pazsurue. 2013. Ne 7. C. 133-136.
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B Poccunm He TpebyeTrcss cHEHUaTbHOTO paspelieHus [Uisi TOro, 4TOObI
BCTYNMHUTh B OpaK C HHOCTpaHIEM’ . Bpak, 3aperncCTPHPOBAHHBIA B OIHOM
roCyJapCTBE B COOTBETCTBHM C 3aKOHOM MECTA €r0 3aKJIIOYECHHS, MOXKET ObITh HE
MPU3HAH B JPYrOM M IOPOXK/IATh TAK HA3BIBAEMbBIC «XPOMAIOIIHE» OpaKH’.
Hanpumep, Opaunsiii Bo3pacT ist xeHIuH Bo Opanmuu 15 ner, B8 Poccun — 18
netr. Ecom Opak 3akmoudT AeBymika 15 ner, Bo @paHuuu OH OyneT NpU3HaH
NEHCTBUTENBHBIM, a B Poccun B CHITy BCTYIISIT OTOBOPKH O ITyOJIMYHOM MOPSAIKE, U
OH OyJeT CYMTATbCd HUUYTOXKHBIM. B KaXXIOM rocyaapcTBe MpHUBEACHHAS BBIIIC
cutyauusi OylneT TMOpOoXJAaTh pas3iuyHble MpaBoBble mnocienctBus. [lo
3aKOHOJATeNbCTBY AHrauuM W @OpaHuumm >TO HapylIEHHWE BJIEYET MOJIHYIO
HEJICHCTBUTEIBHOCTh Opaka; a Mo 3aKOHOAATENIbCTBY ApPreHTHHbI, bpazuiuu u
HekoTopbIx mTaToB CLIIA OH OyJeT cuuTaThCsi OTHOCUTENIBHO HENEHCTBUTEIBHBIM
(OCTIOpUMBIM).

B omHOM rocynmapctBe OJMH U TOT e Opak HOPOXKIACT HOPUIAUYECKUE
NIOCJIEJICTBUSL, & B APYTOM CUMTAETCS HEAECUCTBUTENBbHBIM. Kak Mbl TOBOPUIIHN yXkKe
BBIIIE, CBSI3aHO O3TO C TPAAMUMAMH W HAUUOHAIBHBIMH HCTOPHYECKUMU
0coOeHHOCTsIMU. /{1151 perienust 3Toi mpoOieMbl Ha MEXyHapOIHOM YPOBHE ObLIH
co3nanbl KOHBEHIIMM, KOTOPBIE PETYIHUPYIOT AaHHBIN BONPOc. OCHOBHOM SIBJISIETCS
["aarckasi KOHBEHLHUA 00 YpEryJaupOBaHMM KOJUIM3UWA 3aKOHOB B 0OJacTH
3aKkytoueHus: Opaka. ['eHepajdbHBIMU KOJUIM3MOHHBIMM TPUBSA3KAMHU JaHHON
KOHBEHIIMH SIBJISIFOTCS JIMYHBIN 3aKOH 00OMX CYNPYTOB U 3aKOH MECTA 3aKIHOUYECHUS
Opaka.

Bnpodem, Heo6xogumo nmoMuuth 0 crathe 14 CK P®D, B ciyuae, ecnu e
TpeOboBaHusi He OyayT coOmojgatbesa, TO Opak B P® Oyaer mnpusHaH
HEJEHUCTBUTENbHBIM. VIMyIlleCTBEHHbIE M HEUMYIIECTBEHHBIE JIMYHBIE ITpaBa
CYNpPYroB B OCHOBHOM ONPEIETSIOTCS 3aKOHOAATEIbCTBOM TOM CTpaHbl, B KOTOPOM
y HHX UMEETCS COBMECTHOE MECTO XHUTenbcTBa. Korga rpaxaane, cOCTOSIINE B

6pa1<e, HC UMCIOT O6IHGFO MCCTa JXUTCJIbCTBA UJIN I'PAKIaHCTBA, TO OHH, 3aKJIIOYHB

2 Kynpsisuesa JI. B., IlleBuenko B. C. IIpo6ieMbl KOJUIM3MOHHOTO PEryIMpOBaHHs OpadyHOCEMEHHBIX OTHOLICHUH B
MEKIyHapOIHOM YacTHOM npase // AKTyaibHbIe IpobieMsl coBpemenHocTH. 2018. Ne3 (21). C. 38-43.
% Barbruko B. T. MexayHaponHoe yacTHoe npaBo. Koncnext nexuuid. Taranpor: TTU FO®Y, 2011.
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OpayHbIil JOTOBOP WJIM COIVIAlLIEHUE 00 yIjiaTe alMMEHTOB, MOTYT BbIOpaTh J1t000€
3aKOHO/ATEIbCTBO, B COOTBETCTBUM C KOTOPBIM OyIyT  ONpeAensThCA
MMYILIECTBEHHbIE U HEHMMYLIECTBEHHbIE MpaBooTHOWEHUs. Hanmpumep, ecnu Opax
3aKytouaercss B BenukoOpuTaHuM, TO CYHNpYrM MOTYT yKa3aTb B OpauHOM
COIJIAIICHHH, KaKO€ 3aKOHOJATEIbCTBO OHM BBIOEPYT ISl YpPEryJUPOBAHUS HUX
MPABOOTHOUICHUH. DTO 3aKOHOJATEIbCTBO MOXKET OBITh HE TOJBKO OPUTAHCKUM
WIM POCCUMCKHAM, HO W, IIPU JOTOBOPEHHOCTH CYNPYIOB, MOXKET INPUMEHATHCS
3aKOHOJATEIbCTBO B3aMMHO BBIOPAHHOIO MMHU rocyiapcrBa. BakHO, 4TOOBI 3TO
OBLIO OTPa’KEHO B OpauHOM KOHTPAKTE.

PoBHO, kak 1 0ObIYHBIN Opak, Opak ¢ ”HOCTPAHLIEM MOXET OBITh YAAYHBIM U
HecyacT/IMBbIM. JKenarenbHO mepen peructpainueil Opaka ¢ HMHOCTpPAHLEM,
HEOOXOJMMO U3YUHTh SI3bIK, KYJIbTYpPYy, TPAAULMUA CTPaHbl, B KOTOPOU MPEACTOUT
XKUTh, U CaMO€ TJIABHOE — MMETh NPEJCTaBIEHUEe 00 OCOOEHHOCTSIX CEMEWHOTO
3aKOHO/ATEIbCTBA 3TOM CTpaHbl U 3a1yMaTbcs O (PUHAHCOBBIX U MaTE€pUAIbHBIX
npoliemax.

3akoHOJaTeIbHAsl HOpMA HE BUAMT KaKUX-JIMOO OCOOEHHBIX MPENATCTBHMA
JUIs TpaxJaH K BCTYIUIGHMIO B Opak Ha TEpPpUTOPUU HAIEHd CTpaHbl [0
HAllMOHAJIbHOMY WJIM PAcOBOMY pa3iuuuio. BO3MOKHOCTh JHIa K 3aKJIOUEHUIO
Opaka peryiaupyercs 3aKOHAMH TOCYJapcTBa, IPAKJAHMHOM KOTOPOrO JaHHOE
auno sBiasercs. [Ipu 3ToM HeoOX0aUMO yUUTHIBaTh ClEHU(UKY HALlMOHAIBHOIO
3aKOHOJATENbCTBA TOCYJApCTBA, IMOAJIAHHBIM KOTOPOTO  SIBJISIETCA  JIMILIO,
BCTymawliee B Opak, yCTaHaBIMBAIOIIEro WHble, 4eM B Poccum, ycinoBus
3aKJIIOUeHUs Opaka U Jake He MCKIIIOUYAIOIIET0 BO3MOKHOCTH MHOT0)KEHCTBA.

B cBsa3u ¢ 3TMM [ 3al0MTBHI TIPpAaB, UHTEPECOB TpaxaaH PO BaxHoe
3HaueHue umeeT mnosioxkeHue cr. 156 CK P® o6 ycmoBusix, ¢popme U mopsike
3aKJII0YeHUs] OpakoB C MHOCTpaHHBIMHM TpaxkaaHamu Ha Tepputropun PD. Jlns
npu3HaHus B PO neiicTBUTETEHBIMU OPAaKOB POCCUHCKHX TPaKJaH, KOTOPbIE OBbLITH
3aKJIIOUYEHBl B KOMIIETEHTHBIX OpraHax APYTHUX TOCyIapCTB, 11€J1IeCO00pa3HO He

TOJIBKO CO6JIIOI[€HI/I€ 3daKOHOB IocyaapCTtBa, B KOTOpOM OBLI 3aKJII0YCH 6paK, HO U
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TpedoBanuii cT. 14 CK P®, npexycMmaTpuBaroieil mpensTCTBUS K BCTYIUICHHUIO B
Opax.

Jpyrux  oOCTOSITENbCTB, MNPENATCTBYIOIIUX Npu3HaHuio B  Poccuu
JeWCTBUTEILHBIMUA OpakoB MeXIy rpaxaaHamMu P® u OpakoB rpaxiaan P® ¢
rpakJaHaMU JIPYyTUX FOCYAapCTB WM JULaMu 0€3 IpaKJaHCTBa, 3aKJII0YEHHBIX 32
npeneraMu Halleld cTpaHbl ¢ COOMIOACHHEM 3aKOHONATENhCTBA CTPaHbI, I7I€ OHU
ObLTM  3aKJIIOYEHBI, 3aKOH He TMpeaycMarpuBaeT. Bompocsl COBMECTHOTO
UMYIIECTBA CYIPYTrOB, 00SA3aTENbCTB CYIPYTOB IO aJlMMEHTaM, BBIOOP MECTO
MPOKMBaHUS peOeHKa, MpaB CYNpYyroB Ha coxXpaHeHue (amMuivuu, BbIOpaHHOM
CylnpyraMmm B KaudectBe oOuieil, pematorcs o cr. 161 CK PO, rae ycraHoBieHo,
YTO NIpaBa U OOSA3aHHOCTHU CYINPYTOB OINPEAEISIIOTCS COOTBETCTBEHHO 3aKOHAMU
TOTO TOCYJapCTBa, B KOTOPOM y HHUX HMMEETCS O0Ilee MEeCTO >KUTEeIbCTBa. B
ciyvae, eciy oOlIee MECTO KUTEIbCTBA OTCYTCTBYET - TO 3aKOHAMH TOW CTPAHBbI,
I7le OHU UMEJH MOCIIeHEE 00111ee MECTO )KUTEIbCTBA.

JJ1st MHOCTpAHIIEB WJIN JUI] 0€3 TPaXKJaHCTBA, KOTOPBIE pacTOPrarT Opak, B
P® He npenycMOTpeHO HHUKAkuX mnociaadieHnil. BO3MOXHOCTh MpU3HAHUS
pacTopxeHusi Opaka B PO Mexay rpakiaHaMu Ipyrux rocyJapcTB B COTJIACHU C
3akoHamu Poccuiickoit deaepanun 3a rpaHUIEd YCTAHABIMBAETCA 3aKOHAMHU TOTO
rocyAapcTBa, rpaXkJIaHaMHi KOTOPOTO ABJISIFOTCSL pacTopriive Opak nuia. KonedHo,
B IIEPBYIO OYE€pellb, ITO KACaeTCs MHOCTPAHHBIX JIMIL, ITOCKOJIbKY MPEKPALICHUE
Opaka MOXXET ObIThb MPU3HAHO HEICUCTBUTEIBbHBIM B WX CTpaHE HAa OCHOBaHUU
HAI[MOHAJIBHOTO  3aKOHOJATEIhCTBA, TEeM  Oojee, eCiau  OTCYTCTBYET
COOTBETCTBYIOIIEE MEXIyHapoaHoe coriameHue. OgHako B Poccun Takoit 6pak
CUMTAETCS 3aBEPILICHHBIM CO BCEMHU BBITEKAIOIIMMHU OTCIO/IA IPABAMH, B TOM YHUCJIIE
¥ BO3MOXXHOCTHIO BCTYIUICHHS B HOBBIN Opak.

I'paxxnanun Poccuiickon denepanuu, NpOKUBAIOIIMN 3a NPEAETIaMU HaIIEH
CTpaHbl, MOXKET PACTOPTHYTH OpaK ¢ MPOKUBAIONTNM 3a nipenenamu PO cympyrowm,
BHE 3aBHCHMOCTH OT €ro rpaxaaHcTBa, B cyae Poccuiickoii Penepanuu (1.2
ct.160 CK P®). Nnorma OpauHO-cEMEWHOE 3aKOHOAATEIBCTBO TOCYAapcTBa

BKJIFOYAET CJIOKHBIA MOPSAIOK PACTOPKEHUS OpaKka Wiu Jake He IpeaycMaTpuBaeT
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BO3MOXXHOCTH Pa3Bojia, CJIeI0BaTeNIbHO, B MOJO00HBIX ciiydasx 1. 2 ¢T. 160 CK PO
HalpaBJICH HAa OXpaHy TpaXJIaHCKUX I[IpaB, YCTAaHOBIECHHbIX B Poccuiickoi
®enepanuu. HeoOxoauMo MpuHUMATh K CBEACHHUIO, YTO pacTOpKeHHE Opaka B
cyne Poccuiickoit ®enepanyu MoxeT OBITh HEACHCTBUTEIBHBIM B TOM
rocyJlapcTBe, TIJ€ TMPOXKUBAIOT CYNPYrd. 3aKOHOJATEIBCTBOM OIpeJesieHa
BO3MOXXHOCTh O3HAKOMJICHHUSI U PAaCCMOTPEHHUS JIe] O MPEKpallleHuH Opaka cyaamu
P® u npu npoxkuBanuu auna 3a rpanuneid (4. 3 cr. 402 T'TIK P®). 3akon
JIOMyCKAaeT BO3MOXKHOCTh PacCMOTpeHus B Poccuu Takux nei, €clii y JaHHOTO
JUIA UMEETCS] MECTO MPOKUBAHUS B HAIllEH CTpaHE WM €CJIM XOTA Obl OJUH W3
CYNpPYTrOB POCCUMCKUI TpakaaHuH (1. 8 4. 3).

B nanHOM cnyyae y wHCTHAa HMeEETCs ajbTepHATHBA - OOpaTUThCS B
POCCUWCKMI Cyl WIA NOJAaTh HMCK B CyJI JAPYroro rocyJlapcrBa IO MECTY
IPOXKMBAHKS OTBETYMKA>. 3aKOHOM HE OIYCKAIOTCS JCHCTBUS M CIICHAIBHBIC
HOPMBI, KOTOpbIE OOYCIABIMBAIOT MEXIYHApOJIHYIO MOACYJHOCTh MO JejiaM O
pacTopxkeHuu Opaka. B oTHomieHuu pa3dupaTenbCTB O pacTOp)KeHUU Opaka,
KOTOPBIE paccCMaTpUBAIOTCS B CyI€OHOM MOPSJIKE, MPABUIIO, TPEAYCMOTPEHHOE II.
2 cr. 160 CK P®, coBnagaer c¢ mpaBwioM . 8§ 4. 3 cr. 402 T'TIK PO, 3a
UCKJIFOYEHHUEM TOTr0, YTO OHO JIOMYCKAeT pacCMOTPEHHE Jejia B POCCUICKOM CyJie
BHE HE3aBUCHUMOCTH OT MECTa, I'JI€ MPOKUBAET POCCUNCKUIN CYTIPYT.

N3 naHHBIX MOJOKEHWI MOXKHO CIENaTh BBIBOJ, YTO 3aKOH JOITYCKaeT
NPUHLUHANHAIBHYKD BO3MOXKHOCTH paccMoTpeHuss B cymax PD gen o
Opakopa3BOIHBIX MPOIECCaX MEKIY CYNPyraMu, 1ake B TOM Cydae, €Clu HA KTO
u3 Hux B Poccum He TpoKMBaeT, eciau XOTS Obl OJAWH W3 HHUX SBISIETCS
rpaxaaHuHom PO.

OrnpenenéHHple CI0KHOCTH BO3MOXHBI C YCTAHOBJIEHUEM TOTO KOHKPETHOTO
POCCHICKOTO CyJia, KOTOPBIM UMEET KOMIIETCHIIMIO pacCMaTpUBaTh JaHHBIC Jeia,
MOCKOJIbKY TEPPUTOpPHAIBbHAS TOJCYHOCTh TO OpaKopa3BOMHBIM TIpoOIleccaM

onpenensercs B ['TIK PO no Mecty npoxuBaHusi 0OTBETUHUKA UK uctia (ct. 28, 29

2 Koncynbckas Konsennus mexny PO u Pecniyomnnkoii Ionbia ot 22 mast 1992 r., patudunupoBaHHOM
(henepanbHBIM 3aKOHOM OT 26 uroHs 1995 1. No 96-D3 // C3 P®D. 1995. Ne 26. Crt. 2404; 1998. Ne 14. Cr. 1515.
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I[TIK P®). [danubiii nyTh pemieHuss STOH MpoOJeMbl sBJseTCs Haubosee
panMoHaIbHBIM. 3a4acTylo B JejlaX ¢ yYaCTHEM HWHOCTPAHLEB XOTS Obl OJHA U3
CTOPOH NIPOKMBAET HA TEPPUTOPUM HAIIEH CTpPaHbl, MO3TOMY ONPEIEICHUE
KOHKPETHOTO POCCHMCKOTO CyJa HE BBI3BIBAET TPYAHOCTEHU: MCIOJIB3YIOTCS
3akoHogatenbHble HOpMbl Ti. 3 I'TIK P®. CnenmoBarenbHO, TeppUTOpUAIbHAS
MOACYTHOCTh YCTaHABIMBAETCA CT. 28 - 33, a pooBast NOACYIHOCTH - CT. CT.23 -
27 T'TIK P®*. Muorue rocyaapcTsa npuHsind B 1978 r. ['aarckyro KOHBEHIUIO O
OpU3HAHUM pa3BoJa W CyIeOHOro pasidydyeHHUs CYNpyroB, B CHIY KOTOPOii
npuU3HaeTcs pasinyHas opma pa3Boja, €Ciau OHA SBJSETCS 3aKOHHOHM B CTpaHe,
rae Obul coBeplieH Opakopa3BOAHBIM mporecc. OnHako ar00as cTpaHa UMEET
IpaBO HE MPHU3HABATh Pa3BOJ MEXIY CyIpyramMu, €ClIM UX HAI[MOHAJIbHBIN 3aKOH
HE J0ITyCKAET TaKOBOTIO.

Bmecte ¢ TeM HOpMBI, KacarollMecs pa3BOJOB MEXIy JIHMIAMH,
SBJIAFOIIMMHUCS HMHOCTPAHIAMH 110 OTHOLIEHUIO JpPYyr K JpYry, WIA MEXIy
rpakJjaHaMy OJHOTO M TOTO K€ TOCYIapCTBa, HO MPOXKUBAIOIIUMH B Pa3JIMYHBIX
CTpaHaxX, COJIEp)KATCs B COIJIAUIEHUAX O MpaBoBoW mnomomw. lIpakTthka Takmx
COIJIAIIEHUN MCXOAMT M3 MPHUHIMIA HAIMOHAIBHOIO pexuma — O0e3yCIOBHOIO
NPEIOCTABIEHUsI TPakJAaHaM JOTOBAPUBAIOLIMXCS TOCYJAPCTB TEX K€ CAMbBIX
MpaB, 4TO M COOCTBEHHBIM TpaKIaHaM . PacTopskeHnme Opaka pOCCHICKHX
rpaxKi1aH, KOTOpPbIE IMPOKUBAIOT 3a PyOEKOM, BO3MOXKHO B JUIUIOMATHUYECKHUX
MPEICTaBUTENIbCTBAX UM KOHCYJIbCKUX YupexkaeHusax Poccuiickoit @enepanuu (1.
2 cr. 160 CK P®). /laHHBIMM OpraHaMH OCYILIECTBIISIETCS TOCYyAapCTBEHHAas
peructpauus pactopkeHusi Opaka (cT. 5 3akoHa 00 axkTax TIpa)xIaHCKOTrO
COCTOSIHUS).

B poccuiickom ceMeHOM 3aKOHOJATENBCTBE MPECTABICH OOJBIIONH BHIOOD
NPUMEHUMOTO TIpaBa IO BOMNpPOCaM 3aKIOYEHUsi Opaka, OJIHAKO B CHILY

OCOOEHHOCTEM paccMaTpPUBAEMBIX OTHOIICHHH B  TIPAKTUKE  MPUXOIAUTCS

%0 I'paxknanckuii mpoueccyanbHblid kogeke Poccuiickoit @eneparmu ot 14.11.2002 N 138-®D3 (pea. ot 27.12.2018)
(c m3m. u nom., Beryt. B cuiny ¢ 28.12.2018) // Cobpanne 3akononarenscTBa PO. 18.11.2002. N 46. Cr. 4532.

1 YeGorapesa A. C. IIpo6iema JOMyCTHMOCTH OFOBOPOK B IPaBE MEXKIYHAPOIHBIX JOFOBOPOB (Ha IpHMEpe
KonBeHIMHM 0 MMKBUIAINH BCeX GOPM TUCKPUMUHALIMK B OTHOILCHUH KeHIInH) // XKypHan poccuiickoro mnpasa.
1997. Ne 8. C. 66-68.
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BCTpCYATbCA CO 3HAYUTCIbHBIMU TPYAHOCTAMH, CBA3aHHBIMH C OIIATOM
AJIMMCHTOB, BI)I60pOM MCCTO IIPOKUBAHHA pe6eHKa, IMPU3HAHUCM «00JIC3HEHHBIX)

OpakoB, yCTAaHOBJICHUEM COCTAaBa UMYILECTBA CYIIPYIOB.
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3AK/IIOYEHUE

B pesynpTaTe NpOBENEHHOIO HCCIEAOBAaHUS Mbl NPHUILIIM K CIEAYIOLIUM
BbIBOZIaM. bpak — IIEHTpajbHbI MHCTUTYT CEMEMHOro mpasa, BOOpaBIIUKA B ceOs
BCE TO, YTO CO3/IaHO YEJIOBEYECTBOM Ha MPOTSHKEHHHM €ro HUCTOpuu B cdepe
MOpaJH, PEIUruu, TPATuIil U KylbTypbl B 1enom. llpencrtaBienus o Opake
MEHSUINCh B Pa3HbIE HCTOPUYECKUE TMEPUOAbl, HO HEM3MEHHOW OCTaBaJIACh €T0
KIIOYeBas pPOJb B PETyJIUPOBAHWM BaKHEHUIIEH OO0JaCTH  YEIIOBEYECKHUX
B3aMMOOTHOIIEHUN — OTHOIICHUN MYXYUHBI W OKEHIIMHBI B TEPUOJ HX
COBMECTHOT'O IIPOKUBAHHUS.

Nmenno ¢ MoMeHTa peructpamnuu Opaka B opranax 3AI'Ca, kotopoe u
ABJIIETCSl 3aKJIIOYEHHEM Opaka, MEXIy CylnpyramMyd BO3HUKAIOT JUYHbBIC
HEMMYIIIECTBEHHbIE 1 UMYILIECTBEHHBIE MPaBa U 00sA3aHHOCTU. B cOOTBETCTBUM C
npaBoBeiMU nipeanucanusiMu  CK PO  Toiabko 3aperucTpupoBaHHBIA  Opak
CTAaHOBUTCSI OOBEKTOM 3aIIUTHI CO CTOPOHBI TOCYIaPCTBA, & MOJIOJAsi CEMbsI MOXKET
pacCUMTHIBATh Ha ONpENEJIEHHBbIE MPEUMYIecTBa M JbroThl. TakuM oOpazom,
TOJIbKO 3aperuCTPUPOBAHHBIM B 3aKOHHOM MOpsAKE Opak MOPOXKIAeT MpPaBOBBIC
MOCJIEICTBUSL. Y CJIOBHS 3aKiIOYeHUs Opaka, a TaKKe MNPEMSTCTBYIOIIME TaKOMY
3aKJIIOYEHUI0 00CTOATENhCTBA, 3aKperuieHHble B Hopmax CK P®, ycranaBiuBaroT
7G()EKTUBHBIN MEXaHWU3M COOTBETCTBUS TMPOIEAYpPhl 3aKIOYeHUs Opaka
OCHOBHBIM HayajaM CEMEMHOTO 3aKOHOAATEIbCTBA, UTO €HIE pa3 OIpeneiseT
MECTO W POJb MPABOBOTO PEryJIMPOBAHUS 3aKIIOUEHUS Opaka B COBPEMEHHOM
POCCUHCKOM 3aKOHOAATEJILCTBE.

3aknroyeHue Opaka B YCJIOBHSIX COBPEMEHHOCTH PETYJIMPYETCs HOpMaMu
CEMEHHOI0 3aKOHOJATENbCTBA W IMPEAYCMAaTPUBAET YCTAHOBJICHHBIE IMOPSIOK H
npoueaypy. OpHako B TO K€ BpeMs OTMEYAECTCS HAJIUYUME HEKOTOPBIX
pOoOJIEMHBIX aCIIEKTOB, Ha KOTOPBIX HEOOXOAMMO aKLEHTUPOBATh BHUMAHHE.

Cormacio cr. 10 Cemeiinoro komekca P® Opak 3akirouaercs

B OpraHax 3alluCHh aKTOB I'PAXKIAAHCKOI'O COCTOSHUA.
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[IpaBa U O0053aHHOCTM CYNPYrOB BO3HHUKAIOT CO JHS TOCYIapCTBEHHOM
perucTpali 3aKJloueHHus Opaka B oOpraHax 3aluCd aKTOB TPaKJaHCKOIO
COCTOSIHHUSI.

Tak, uMeHHO ¢ MOMeHTa perucTtpaiuu Opaka B opranax 3AI'Ca, koTopoe u
SBIIICTCSI  3aKJIIOYCHHEM Opaka, MEXIy CynpyramMd BO3HUKAIOT JUYHBIC
HEMMYIIIECTBEHHBIC ¥ UMYIIIECTBCHHBIC MpaBa W 00sS3aHHOCTU. B COOTBETCTBHUM C
npaBoBeiMU nipeanucanusiMu  CK PO  Toibko 3aperucTpupoBaHHBIA  Opak
CTAaHOBHUTCS 00BEKTOM 3aIUTHI CO CTOPOHBI TOCYAPCTBA, @ MOJIOAAS] CEMbS MOXKET
paccUuThIBaTh Ha OMpPEAENICHHbIE MPEUMYIIECTBA M JIbFOTHL. Takum o00paszom,
TOJIBKO 3apETUCTPUPOBAHHBIN B 3aKOHHOM IOPSIKE Opak IMOPOXKIACT MPABOBBIC
MOCJIC/ICTBUSL. Y CJIOBHSI 3aKIIOUCHUST Opaka, a TakKe MPEISITCTBYIOIINE TaKOMY
3aKJTIOYEHUI0 00CTOATENHCTBA, 3aKkperuieHHble B Hopmax CK PO, ycranaBnuBaioT
2G()EKTUBHBIN MEXaHWU3M COOTBETCTBUS TMPOICAYPHI 3aKIIOUEHHUS Opaka
OCHOBHBIM HayajJlaM CEMEMHOro 3aKOHO/JATENIbCTBAa, YTO €Ie pa3 OMpeaeiseT
MECTO M POJb NPABOBOTO PETYIMPOBAHUS 3aKIIOYEHUS Opaka B COBPEMEHHOM
POCCHIICKOM 3aKOHOIATEIIbCTBE.

3akmroueHue Opaka TIPOM3ZBOAUTCS B JIMYHOM TMPUCYTCTBUU  JIHII,
BCTYHAIOLIUX B OpakK.

[Ipy HamUUIMKM yBaXXUTEIBHBIX MPUYMH OpraH 3alUCH aKTOB T'PaKIAHCKOTO
COCTOSIHUSA 0 MECTY TOCYJAapCTBEHHOM PETHCTpaIlMU 3aKIIOYCHHUS Opaka MOXKET
pa3permTh 3aKI0YeHUE OpaKka 10 UCTEUSHUST MecsIa CO JTHS MOJa4yM 3asBICHUS O
3aKJTI0YCHUH Opaka.

[Tpu Hammuum 0coOBIX 0OCTOSATEILCTB (OEPEMEHHOCTH, POKICHUS peOCHKA,
HEIOCPEJICTBEHHONW YIpo3bl KWU3HM OJHOW U3 CTOPOH M JIPYTUX OCOOBIX
00CTOATENIBCTB) OpaK MOXKET OBITh 3aKJIFOUCH B JICHD IT0JIaYH 3asBJICHUS.

['ocynapcTBeHHass perucTpanys 3aKiIOdYeHUs Opaka TIPOWM3BOJWUTCS B
MOPSI/IKE,  YCTAHOBJICHHOM IS  TOCYJapCTBEHHOW  PETUCTpaIlMd  aKTOB

IrpaxKaaHCKOro COCTOAHU:A.
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OTka3 opraHa 3amMcH AaKTOB TPAXTAHCKOTO COCTOSIHMSI B PErucTpanuu
Opaka MOXXeT ObITb O0KajgoBaH B CYJl JIMIIAMH, >KEJAIOIMIUMH BCTYIUTh B Opak
(OTHUM U3 HHUX).

Jlist 3akiroueHus Opaka HEoOXOJMMBbI B3aMMHOE JI0OpOBOJIBHOE COTJIacue
MY>KUYWHBI W JKCHIIWHBI, BCTYMAIOMNUX B OpakK, W JOCTHKEHHUE UMH OpavyHOTO
BO3pacra.

Bbpak He MOXeT OBITh 3aKJIIOUEH MPU HATMYUU OOCTOSITENIbCTB, YKA3aHHBIX B
cratbe 14 Kogekca.

Bpaunsiii Bo3pacT ycraHaBiIMBaeTCsi B BOCeMHaANaTh JjeT. [lpu Hamuuuu
YBAXHUTEIBHBIX IPUYUH OPTaHbI MECTHOTO CAaMOYITPaBJICHUS IO MECTY KHUTEIHCTBA
JIII, SKEeNAIONINX BCTYNUTH B Opak, BIpaBe MO MPOChOe MaHHBIX JUI] Pa3pelinTh
BCTYIUTH B OpaK JIMIIaM, TOCTUTIIIUM BO3pAcCTa IIECTHAILIATHU JIET.

[Topsimok W ycCIOBHWSA, NMPHU HAJUYHH KOTOPBIX BCTYILICHHWE B Opak B BHJE
UCKJIIOYEHHUSI C YYETOM OCOOBIX OOCTOSITEIBCTB MOXKET OBbITh Pa3peleHo [0
JIOCTHDKEHMSI BO3pacTa IISCTHAAIATH JIET, MOTYT OBITh YCTAHOBJIEHBI 3aKOHAMU
cyowrektoB Poccuiickoit denepanym.

PykoBoguTenp opraHa 3amuMcud akTOB TPAXTAHCKOTO COCTOSHUS MOMKET
0TKa3aTh B TOCYJAPCTBEHHOMN PETMCTpalliy 3aKII0YeHHs Opaka, eClii pacrosaraeT
J0Ka3aTeNbCTBAMH, MIOJITBEP K IAIOIITIMH HaJIA4Yne 00CTOSITETIBCTB,
MPENSTCTBYIONIUX 3aKIFOUCHUIO Opaka.

[Tpu Hamuuuu 0COOBIX OOCTOSITENHCTB (OEPEMEHHOCTU, POXKICHUS PEOCHKA,
HEMOCPEACTBEHHON yrpo3bl JKM3HM OJHOM M3 CTOPOH U JPYTUX OCOOBIX
00CTOATENIBCTB) OpaK MOXKET OBITh 3aKJIFOUCH B JICHD ITOJIaYH 3asIBJICHUS.

['ocynmapcTBeHHast —~ perucTpanusi 3aKiIiOueHus Opaka IPOU3BOJIUTCS
B MOPSIIKE, YCTAHOBJIEHHOM IS  TOCYJApPCTBEHHOM  pPETUCTpAIM  aKTOB
I'Pa)XXTaHCKOTO COCTOSTHUSI.

Otka3 opraHa 3alHMCH aKTOB TPAXKIAHCKOTO COCTOSIHHSI B PETHCTpAIldd
Opaka MOXXET OBITh 00XaJIOBaH B CyJ JIMIIAMH, KEJIAIOIIMMHU BCTYNUTh B Opak

(OJTHUM U3 HHUX).
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MenmuuuHckoe o0cienoBaHuMe JIMI, BCTYMAOIIUX B Opak, a Takxke
KOHCYJBTUPOBAHHE IO  MEIMKO-TEHETUYECKHMM  BOIpOCaM M BOIpOcCaM
IJIAaHUPOBAHHUS ceMbHU IPOBOJATCS MEIULUHCKUMHU OpraHu3alusIMU
rOCyJapCTBEHHOM CHUCTEMBbI 3JPABOOXPAHEHHUS W MYHULHMNAIBHOM CHUCTEMBI
3JIpaBOOXPAHEHUS 110 MECTY HX JKUTEIbCTBA OECIUIATHO U TOJBKO C COTJIACHUS JIUILL,
BCTYHAIOIIUX B Opak.

PesynbraThl 00cCienOBaHMS JUIA, BCTYMAIOMIETO B Opak, COCTaBISIOT
BpaueOHYI0 TailHy U MOTYT OBITh COOOIIEHBI JIUILy, C KOTOPHIM OHO HaMEpPEHO
3aKJIIOYUTH Opak, TOJIBKO C COTJIacHs JIUMLaA, MPOLIEANIEro 00cIeI0BaHueE.

Ecnu ogHo u3 iy, Betynaromux B Opak, CKpbUIO OT APYTOro JIMIA HAJIu4ue
BeHepuyeckor OoisiesHn minn BUY-undeknuu, nmocnenHee BOpaBe oOpaTUTHCA B
CyZ ¢ TpeOOBaHUEM O IPU3HAHUM Opaka HEJIEHCTBUTEIIbHBIM.

B nocnennee Bpemsi pacIupsIIOTCA CBA3U MEXKIY IPaKIaHAMU PA3THYHBIX
rocynapctB. Bo3HukatorT cmemannbele Opaku. OJHUM U3 NPOOJEMHBIX BOIPOCOB
npu 3akimodeHun Opaka B Poccuiickoii deneparnuu sBriseTcs npusHaHuEe Opaka
3aKJII0YEHHOTO B MTHOCTPAHHOM TOCYIapCTBE POCCUMCKUM 3aKOHOIATEIBCTBOM.

Camoli BakHOW TMPOOJIEMOI Ha JAaHHBIA MOMEHT SBJISIETCSI OTCYTCTBUE Ha
MEXIYHAPOJHOM apeHe €AMHOr0 HOPMAaTHBHO—TIPABOBOIO AaKTa, KOTOPBIA Obl
YHU(GUUUPOBANT  KOJUIM3MOHHBIE  HOPMBI,  CBSI3aHHBIE C  PErHCTpallUeH,
pacTopkeHMeM U TNpPU3HAHUWEM HEIEWCTBUTENbHBIM Opaka C  ydacTHEM

HHOCTPAHHOTI'O I'paKAaHHWHA.
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