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AHHOTAIIUAS

JumuioMHass paboTa TOCBSLIEHA JIMLAM, Y4YacTBYIOIIMM B J€Je, B
rpaxaanckoM mporecce B Poccuiickon denepanuu. HenmocpencrseHHo o nunax,
YyYacTBYIOIIMX B jeie, U OyAeT MATU peub B JaHHOW paborte. PaccMmoTpum mx
COCTaB, O0O3HAUMM XapaKTEPU3YIOLIME MPU3HAKKM B LEJIOM U B OTAEIBHOCTH
Ka)KJ10TO.

AKTyaJIbHOCTh JTaHHOM TEMBbI MpPOSIBISETCA B TOM, YTO HEOOXOJUMOCTb
YETKOrO0 IMOHUMAHUSA TOrO, KTO HMMEET MIpaBO YYacTBOBATb B CyI€ B XOJE
Ipa)/1aHCKOI0 MpoIecca, A0 CUX MOP BOJHYET HE TOJBKO JIML, OOpallarouxcs B
Cy/l B 3aILIUTY CBOMX IPaB, HO U 3aKOHOJIATENS.

Llenpr0 TaHHOTO MCCIENOBAHUS SIBIIAETCS TO, YTOOBI AaTh XapaKTEPUCTHKY
JUIAM, YYacTBYIOIIMM B Je€JIe; IPOBECTH I'PaHb MEXIY HHMH; CIEIaTh aHAJIU3
IOPUUYECKUX TMPU3HAKOB YYACTHUKOB TPAXKIAHCKOIO  CyJONPOU3BOACTBA;
IPEIOKUTh HJEU IO COBEPIICHCTBOBAHUIO TI'PAXKIAHCKOIO IPOLECCYATbHOTO
3aKOHOJATENbCTBA.

B cooTBeTcTBUM C 3TUM pelIalKCh Cleayrolue 3a1aud. Bo-nepBbix, gaTh
OIPEENICHNE JINLaM, YYaCTBYIOIIMM B JEJIE, YKa3aTh UX IPU3HAKHU, PACKPBITh UX
cocTaB. BO-BTOpBIX, YCTaHOBUTh M pacHpeleNuTh MpaBa M OOSI3aHHOCTH JIUII,
yY4acTBYIOIIMX B Jeie. B-TpeTbux, OaTe oONpeneneHue IOHATHIO «CTOPOHAy,
ONpEelENUTh €€ NpU3HaKu. B-ueTBepThIX, yCTAaHOBUTH OOIIME U CIIELUAJIbHBIC
npaBa M OOS3aHHOCTU CTOPOH. B-MATHIX, HccleqoBaTh U JaTh MOHATHS TPETHUM
JUIaM, a TaK e pasrpaHUYUTh UX MEXAy co0oil. B-mecTsIX, onpenenuts MecTo
MPOKYpPOpa B IPAXKIAHCKOM ITPOLIECCE U €TO MPOLIECCYAIbHBIN CTAaTyC. B-ceApMbIX,
ONPENEIUTh MECTO U (POPMY Y4aCTHsI B IPAKIAHCKOM MPOLECCE FOCYapCTBEHHBIX
OpraHOB M OPraHOB MECTHOT'O CaMOYIIPABJICHUS.

JlanHast QuIuioMHas paboTa COCTOMT W3 BBEACHMS, TPEX TIJaB, BOCHMHU
naparpadoB, 3aKJIFOUEHUS U CIIHCKA UCIIOJIb3YEMOIl IUTEPaTyphl.

OO6muit 00beM paboThI cocTaBisieT 71 cTpaHUIA HAITEYaTaHHOTO TEKCTA.
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BBEJIEHHE

Y4YacTHUKM TpaXJIaHCKUX MPOUECCYalbHbIX OTHOIICHUW HEIATCA Ha
HECKOJIbKO TPYIIIL.

B wactHOCTHM, Ha Cya, KOTOPBIA 00JamgaeT OCOOBIM IMPOIECCYaTbHBIM
CTaTyCOM, SIBJIIETCA TOCYJApCTBEHHO BJIACTHBIM OpPraHOM, M BCE JCWUCTBUS B
CyZIeOHOM TIPOIIECCe, MPOUCXOIAT C €T0 PA3PEIICHUS UITH K€ C €0 BOJIH.

Eiie ofHMMU yyacTHUKaMU, SIBJISIOTCS JIMIIA, COJICHCTBYIONINME TPABOCY/IUIO.
K HUM OTHOCSTCS CBUAETENH, EPEBOAUUKH, IKCHEPTHL. [10 CBOEH CyTH, HUKaKHX
3HAYMMBIX BO3JICMCTBUM Ha MPOILIECC, OHM HE OKAa3bIBAIOT. DTy KATETOPHUIO JIUI
npurjamarT B cyAeOHOe 3aceaHue Ui Jla4yd  TOSCHEHUS U JIPYyTUX
BCEBO3MOXHBIX COACHCTBUN MPABOCYIUIO.

Tak k€ K YYaCTHUKaM TPaXTAHCKAX MPOLECCYaATbHBIX OTHOUICHHI
OTHOCATCSl MHBIEC JIMIA, HE Y4YacTBOBABIIME B J€Jie, HO HUX IpaBa U 3aKOHHBIC
WHTEPECHl ObLIN 3aTPOHYTHI BHIHECEHHBIM CYJICOHBIM PEIICHUEM.

W derBepToM Tpymnron SBISIOTCS JIMIA, y4acTBYHOIIHE B Jeie. JlaHHas
KaTeropusi y4aCTHUKOB, HapaBHE C CYAOM, SBJISETCA OJHUM W3 «JIBUTATEIIC»
rpaXxJaHCcKoro jaena. Peanusys cBOM mpaBa M 3aKOHHBIE MHTEPECHI, a TaK K€
UCIIOJIHSISI CBOM OOSI3aHHOCTH, OHH HEIMOCPEJICTBEHHO BIUSIOT Ha XOJI U
PacCMOTPEHHUE JI€]Ia B TPAXKAAHCKOM IIPOILECCE.

HemnocpencTBeHHO O JiMIlax y4acTBYIOIIMX B Jiejie U OyAeT UATH pedb B
JTaHHOM pabote. MbI pa3bepeM WX COCTaB, paCCMOTPUM IPU3HAKU B IIEJIOM U B
OTIEJIBHOCTH Kaxjoro. Tak >kxe HEeoO0XOIMMO 3aTPOHYTh BOMPOC O TpaBax M
00s3aHHOCTSIX Y TTOJITHOMOYHMSIX JIUI], YIaCTBYIOIIUX B JIETIC.

OTr Hamero BHUMAaHUSA HE YHJIET U BOMNPOC O TAKOM HMHCTUTYTE, Kak
MPEACTAaBUTEILCTBO. MBI TIIATEIBHO UCCIEAYEM U pa3doepeM, K KakoH ke rpymnre
YYaCTHUKOB CTOUT OTHOCHUTH IIPEACTABUTEIA B TPAXKIAHCKOM IPOLIECCE.

JlaHHass TeMa HE TepsAEeT CBOEH AaKTYaJIbHOCTHU M B HACTOSIIEE BpEMS,
HECMOTPS Ha TO, YTO MCCIEA0BAIACh MHOTUMHU aBTOPAMH HA MPOTSIKEHUU MHOTHX

JeT. OTO MMPOUCXOJUT ITIOTOMY, YTO:



1. Jluma, ydJacTtByromue B Jelie, BIHSIOT HAa XOI CyneOHOro
paszoupatenbctBa. OTcroma cleayeT, 4To cylaeOHas MpaKTHKAa B TPaKIAHCKOM
nporiecce OyIeT MOMOHATHCS HOBBIMH JICNIaMU, KOTOPBIX HE OBLJIO PaHbIIIE.

2. ExerogHo BHOCATCS W3MEHEHHUS W JOIOJHCHHUS B JICHCTBYIOIICE
3aKOHO/AATeNbCTBO. [loATOMY yuacTByromme B Jene Juia OyayT HmpHoOpeTaTh
HOBBIE TIPOIIECCYaTbHBIC TIPaBa U O0S3aHHOCTH, a TaK )K€ TEePSITh UX.

3. CyneOHpli W A0CYyA€OHBIH TIPOLECCHI TaK KE TMPETEePIICBAOT
u3MmeHenus. Celiyac uMeeTcs BO3MOXKHOCTh TI0J]aBaTh HCKOBBIC 3asiBICHUS,
XKaJIOObl W JOKYMEHTBI, IIpHJIaracMble K HAM, B CYJ, B 2JIGKTpOHHOU (opme. Tak
e TPOHMCXOJUT HCIIONB30BAHUE JJICKTPOHHBIX JOKYMEHTOB B KadecTBE
JI0Ka3aTeNbCTB TI0 ey, 00JIaIaloNIuX TaKOH ke JOKa3aTeIbCTBEHHON CHIION, KaK
U UX NMHCbMEHHBIC aHaJOrd. J[OCTaTOYHO HOBOE MPUMEHEHHE IS POCCHICKOTO
CyIeOHOro Tmpolecca MMEET BO3MOXKHOCTh TPOBEACHHUS CYACOHBIX 3aceqaHuid
MIOCPEICTBOM  BUJICOKOH(EPEHII-CBSI3U, KOTopas TpeOyeT Ooyiee JeTaabHOTro
WCCJICIOBAHMS M BHEJIPCHUS HOBBIX TEXHOJIOTHH.

OcHOBHasl 1eENb HWCCICMOBAaHUS — JIaTh XapaKTCPUCTHKY  JIMIIAM,
YUaCTBYIOIIMM B JIeJIe, Pa3TPaHUYUTh HX MEXAy CcoOO0#, MPOBECTH aHAIU3
IOPUIMYECKAX TPU3HAKOB JIAHHOW KATErOPHHM YYaCTHHKOB TI'PayKTaHCKHX
IIPOIECCYaTbHBIX OTHOIIICHUI u BBIPA0OTATh MIPEITIOKCHUS 1o
COBEPIIIEHCTBOBAHUIO IPAYKAAHCKOTO MPOLIECCYaTbHOTO 3aKOHOJATEIbCTRA.

OOBEKTOM  HACTOSIIETO  HMCCICAOBAaHUS  SBISIOTCA  OOIICCTBCHHBIC
OTHOIIICHUS, CBI3aHHBIC C HHCTUTYTOM JIHII, Y9aCTBYIOIIHNX B JCIIC.

[Tpenmerom UCCIICIOBAHHUS SIBIISTFOTCS HOPMBI IPaXKIaHCKOTO
IPOIECCYaTbHOTO M WHBIX OTpacieid MpaBa, pPETYJIHPYIOIMNAC YKa3aHHbBIC
OTHOIIICHUSA; HAyYHO-TEOPETHYECKHEe padOThl IPABOBEJOB IO  BOIPOCAM,
CBSI3aHHBIX C WHCTUTYTOM JIMI, YYaCTBYIOIIUX B JIeJC, MarepHalbl CyacOHOMN
MIPAKTUKHU B UCCIIEyeMOU 00J1acTy.

B Xxome HacToslero MCCiIeI0BaHUS WCIOJB30BAIUCH PA3IMUHBIC METOJIbI
MO3HAHWS,  BKIIOYas  CHCTEMHBIH,  HHCTHTYIIHOHAIBHO-()YHKIIMOHAIBHBIM,

CpaBHHTeHbHO-HpaBOBOﬁ, IMOCPCACTBOM KOTOPbIX HCCICAOBAINCH HOPMBI



pa3NMyYHBIX OTpacieil IpaBa, OINpelesIach HMX B3aUMOCBA3b. B mpouecce
WCCJICIOBAHMSI, TaK € WCIOJb30BAINCH CICIMAIBHBIE METOJBI: (opMaIbHO-
IOpUJINYECKU, UCTOPUKO-TIPABOBOM M TEOPETUKO-IIPOTHOCTHYECKUN, a TaK K€ U
VHBIE METObI HAYYHOTO IMO3HAHUS.

B cooTBeTCTBHM C 3TUM PEIIAINCH CAEAYIOMIUE 3a0aUu:

- 1aTh NOHATHE JIMIAM, YYACTBYIOIIUM B JI€Jie, & TAK K€ ONPEAECIUTh HUX
MPU3HAKHU, U PACKPBITh UX COCTAB;

- OMPENENUTh U PA3rPaHUYUTh MpaBa U OOSA3aHHOCTH JIUII, YYACTBYIOIIUX B
Jienie;

- 1aTh TIOHATUE CTOPOHAM U ONPEAECIUTh UX NMPU3HAKY,

- OIIpeIeNUTh O0IIKe U CIeIUaTbHbIC ITpaBa U 00A3aHHOCTH CTOPOH;

- U3y4YUTh U JaTh MOHATHE TPETHUM JIMIIAM», a TaK K€ Pa3TPaHUYUTh UX
MEXKy COOO0M;

- OIIPEIECIIUTH MPOLECCYAIBbHBIN CTaTYC U MECTO IIPOKYpOpa B IPAXKIAHCKOM
MpOLECCE;

- ompenenuTth (HopMy ydacTUs M MECTO B TPAKIAHCKOM MPOIECcce
rOCyIapCTBEHHBIX OPraHOB U OPTaHOB MECTHOTO CaMOYIIPABJICHUS.

JIms  BEITIOJIHEGHHSI TIOCTaBJICHHBIX IEJICH, 3adad, OBUIM HCCJSIOBaHBI
HUCTOYHUKU TI0 TpoOJjemMe craryca JHIl, y4YacTBYIOIIMX B Jielie, TaKhue Kak
Koncturyuust Poccuiickont @enepannu u ['paxk1aHCKUN MPOLECCYATbHBIN KOJIEKC
Poccuiickonn ®enepauun ', a Take HHBIC HOPMATUBHO-IIPABOBBIE  AKTHI:
Oenepanbubiii 3akoH  Poccuiickoit ®eneparunn «O0  MCHIOJHUTEITHHOM
MPOM3BOACTBEY», 3akoH Poccuiickoit denepanun «O craryce cynei B Poccuiickoit
denepanin» U1 MHOTHE IPYTHE.

3HaYMMBI BKJIaJl B pa3paboTKy BoOMpoca JMIl, YYaCTBYIOIIUX B Jelie,
BHecin: Bukyr M.A., Illakapsa M.C., Yeweor /.M., Tpeymnukos M.K.,
KoBanenko A.I'., MoxoBa A.A., ®ununoa M.IIL., Brnacop A.A., fpkoB B.B.,

L« paskmanckuit nponeccyansHsiii kogexe Poccniickoii dexepamum» ot 14.11.2002 N 138-®3 (pex. ot 27.12.2018)
(c m3m. u nom., Beryt. B cuiy ¢ 28.12.2018) // Cobpanue 3akononarenbcTBa Poccuiickoit @enepanun. 2002. N 46.
Cr. 4532
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MuxaiinoBa E.B., KpamenunnukoB I1.B., Tabak N.A., IlkBapok A.B., Komapos
N.C., TpemeBa E.A., Mopo3oB H.M., Unsun A.B., lllo6yxun B.1O., Kpytukos
M.IO., llamurypus JI.O.

JlanHast auruioMHasi paboTa COCTOMT M3 BBEJICHHS, TpPEX TIJaB, BOCbMU

naparpadoB, 3aKJII0YEHHUS U CIIUCKA MCII0JIb3YEMOH JINTEPaTyphl.



TJIABA 1 JIMLIA, YYACTBYIOIIUE B JIEJIE,
B I'PAYXKJIAHCKOM ITPOLIECCE B POCCUNCKOU ®EIEPALIUN

1.1 HOHSITI/IG, IMpU3HaKu, COCTAB JIUI, YIACTBYIOIIUX B I'PAXKIAHCKOM IIPOICCCC

K yyacTHMKaM TrpaXIZaHCKMX  IPOLECCYyalbHBIX  IPABOOTHOLICHUMN
OTHOCATCH:

- JINLIA, YYaCTBYIOIIKE B JCIIE;

- CyX,

- JIMLA, COAEHCTBYIOIINE OCYILECTBICHUIO IIPABOCYIUS.

«JInma, yyacTByromme B Jiene, B IPAXKIAHCKOM IPOLECCE, OTIIMYAKOTCA OT
APYTUX YYaCTHUKOB TEM, 4YTO OHM BBICTYIIAIOT OT CBOEr0 HMEHH, HMEIOT
CaMOCTOSITENIbHBIA  FOPUANYECKUM HMHTEPEC B PA3pPELICHUIO JENa W IIPaBO Ha
COBEpLIEHUE OT CBOETO0 HMMEHHW IOPUIMYECKH 3HAYMMBIX JACHCTBHM, HWMEIOIINAX
3HAYECHHUE JUI1 BO3HHMKHOBEHUS, pa3BUTUS M IPEKPALICHUS TIPa)KIAHCKOTO
mporeccay”’.

Uro KacaeTcs JEraJbHOTO ONPEACIICHUSA IOHATHUS JIUL, y4aCTBYIOILUX B
Jiesie, B TPaKJaHCKOM IPOLIECcCe, TO OHO HE 3aKPEIICHO HU B OJJHOM HOPMAaTHUBHO
mpaBoBOM akTe. OIHAKO MOYKHO BBIACIHTH CIEIYIOIIEE ONPEACIICHUE TaHHOMY
IIOHATHIO, YTO <JIAIA, YYacCTBYIOIIME B J€JIe, B I'PAKIAAHCKOM IIPOLECCE — 3TO
YYAaCTHHKHM TIpoliecca, O0NafamlMe PUANYECKON 3aMHTEPECOBAHHOCTHIO B
UCXOJ€ [eJ1a, BBICTYNAIOIIME B IIPOLIECCE OT CBOEr0 MMEHU M B CHIY ITOrO
HaJIeJICHHbIE OTNpeAENCHHBIM KOMIUIEKCOM IpaB U O0A3aHHOCTEH, BIUSIONIUX Ha
pasBHTHE IpOLEcca U ABIDKEHHE aena»°. Ho pasHble aBTOPBI HMEIOT CBOKO TOUKY
3peHusi 1o 3ToMy Borpocy. Bot, nanpumep, lakapsa M.C. numier: «iuua,
YYAaCTBYIOIIME B JEJ€, - YYAaCTHUKHU IIPOILIECCA, HMEIOIIHNE CaMOCTOATEIbHBIN
IOpUIMYECKUA HHTEepec (JUYHBIA WM OOIIECTBEHHBIM) K MCXOAY Mpolecca

(pelienno cyaa), AEHCTBYIOIIME B MPOILIECCE OT CBOETO MMEHH, UMEIOIIUE MPaBO

2KpameHHI/IKOB I1.B. ITocTareiinblit komMeHTapuii k I'paxkaanckoMy npoueccyalsHOMY kofekcy Poccuiickoit
Oenepanun. — M.: Cratyt, 2012 — 53 c.

%Cmymxun A B., Cypkosa T.B., Uepuukosa O.C. I'paxcaanckuii mpomecc. YueGHoe mocobue. — M.: Omera-JI, 2008
- 108 c.



Ha COBEpUIECHUE IPOLIECCYAIbHBIX JACHCTBHI, HANPABICHHBIX HA BO3HUKHOBEHUE,
pa3BUTHE U OKOHYAHHWE MPOLECCA, HA KOTOPBIX PACIPOCTPAHSIETCS 3aKOHHAs CHJIa
pemenns»”’. Kak BHAMM U3 9THX ABYX BBICKA3bIBAHH, OHH OTIHYAIOTCS APYT OT
Jpyra HE TOJIbKO MO 00bEMY, HO M IO IOJIHOTE BJIOKEHHOIO B HHUX CMbICIA
aBTopamu. Ecin BpIOMpaTh W3 3THX JBYX omnpeneseHud, To aaHHoe CypKOBBIM
T.B. nonsiTue BbIpakaeT OOJBIIMIA CMBICT BBIABUHYTOW rumote3bl. OmHako oba
aBTOpPA YKa3bIBaIOT, YTO JIMLA, YYACTBYIOIIME B JI€Jie, B IPAKJAHCKOM MPOLECCE,
BBICTYTAIOT OT COOCTBEHHOTO UMEHH, YTO KATErOPUYECKU HE JIOMYCKaeT B COCTaB
JIML, Y4aCTBYIOUIUX B JIEJI€, IPEICTaBUTEICH.

Borpoc B  OTHOLIEHWM TpPEACTABUTENIEH  SBISAETCS  CHOPHBIM U
JUCKYCCUOHHBIM.HEKOTOppIE  ydeHBIE OTHOCAT MpEACTaBUTENEH K JIMIAM,
YYaCTBYIOIIMM B Jielie, B TPAXKIAHCKOM IIpoliecce, Ipyrue — K JHIam,
COJICUCTBYIOIIMM  NpaBocyAauto. VHble K€  TOBOPST, YTO  HUHCTUTYT
MPEACTABUTEIHCTBA HE OTHOCHUTCS HM K Kakoil W3 3TUX IBYyX rpynn. Hampumep,
Komnokosa D.E. onpenensieT npolieccyalibHOE MOJI0KEHUE (CTaTyC) NpeacTaBUTeNs,
MPOU3BOJIHOE OT IMPOLECCYalbHOTO TMOJOXKEHUsl (cTaryca) JUYHOCTH B
IPKIAHCKOM  CYAONPOU3BOACTBE, KaK «ypEryJHpOBaHHbIE TI'PaKJAHCKUM
npolecCyalbHbIM MPAaBOM OTHOUIEHUS CTOPOH, TPEThUX JIUL, MPEACTABUTENS C
rOCyAapCTBOM B JIMIE €ro OpPraHoB M JOJDKHOCTHBIX JIML. B cTpykType
MPOLIECCYaTbHOrO MOJIOKEHUS (CTaTyca) MPEeACTABUTENSI BXOJAT TAKUE 3JIEMEHTHI
U MpPaBOBbIE KaTETOpUU, KaK CyOBEKTUBHBIE (IIpoLeCCyalbHbIE) MpaBa CTOPOH U
TPETHUX JIML[ TPAXJAHCKOTO CYIONPOHU3BOJACTBA; IMpolecCyallbHble 00sI3aHHOCTH;
3aKOHHBIE MHTEPECHI CTOPOH, TPEThUX JIMII; TPaXIaHCKO-IPOLECCyallbHasl TPaBo-
U JI€ECIIOCOOHOCTh, TPaKIAHCKO-TIPOLIECCYabHbIE TapaHTHH CYOBEKTUBHBIX
MpoIeCCyabHBIX NpPaB, CBOOOX M 3aKOHHBIX MHTEPECOB; OTBETCTBEHHOCTH °.
Heckonbko gpyryto mnosunmio 3aHumaer CupopoB P.A., yTBepxknas, d4TO
«CyneOHBI TPEICTaBUTENIb — 3TO CAMOCTOSITENIbHBIM YYaCTHUK T'PakJaHCKOTO

cynonpousBojacTBa. Ero mpoiieccyaqbHOE TOJIOKEHUE SIBISETCS CIOXKHBIM:

*Anexuna C.A., Buaxees B.B., Bbounep A.T., lakapsau M.C. u np. ['paxxaanckoe npoueccyaabHOe IpaBo:
VYueonuk. — M.: TK Benbu, U3n-o IIpocnexr, 2005 - 73 c.
*Konokonosa J.E. Azsokar - MPEIICTABUTEINb B TpaXKaaHCKOM mporecce Poccun. — M.: FOpmutundopm, 2005 - 34 c.
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IIPEACTABUTENIb OJJHOBPEMEHHO BBICTYIIACT U KAK JIUIL0, PEAIU3YIOLIEE JaHHbBIE EMY
IIOJTHOMOYHSI, U KAK HOCHUTENb CAMOCTOSTENBHBIX IPOLECCYyalbHbIX IIPaB U
00513aHHOCTEM, IOATOMY OH HE OTHOCHUTCSI HU K JIMIaM, YYacCTBYIOIIUM B JIE€JI€, HU
K JIMLaM, COACUCTBYIOIINM OCYIIECTBICHHUIO MPABOCYIUs, U MPHU STOM CyJaeOHOE
IIPEACTABUTENBCTBO MPU3BAHO T'APAHTUPOBATH KOHCTUTYILIMOHHOE IPABO TPAXKIAH
Ha TOJydeHHe KBaTH(DUIMPOBAHHON IOPHANIECKOil moMomm»°. C ero MHEHHEM
JIETKO COrJIaCUThCSA, BEIb MpaBa W OOS3aHHOCTH MPEACTABISIEMOrO JULA U
IIPEACTABUTENSL PA3iIMYHbI, @ TaK e, NPEICTaBUTEIb BBICTYIIAET B HECKOJIBKO
IPYTrOM IIPOLECCYATIbHOM II0JIOKEHUH, YEM IIPEACTABIIIEMOE UM JIULIO.

WNHTepecHblil BBIBOJ O MPOLECCYAIbHOM IOJOKEHUU MNPEICTABUTENS, ObLI
caenad MBakuneiM B.H. OH yTBEpKIaeT, 4TO «IPEACTABUTEND BBICTYNAET B CYAC
BMECTO CTOPOHBI, COOTBETCTBEHHO IIEPEHMMAsl TOJBKO HEKOTOpBIE IIpaBa U
00s13aHHOCTH TPECTABIIEMOr0, 1 HUKAKON OTBETCTBEHHOCTH U MOCIEACTBUU OT
pemrennss cyna» | . Te ydeHble M aBTOPBI, KOTOpPbIE MPELIATAIOT OTHECTH
MPEACTABUTENS] K JIMI[AM, YYacTBYIOIIMM B JEJl€, B TPaXTAHCKOM Ipouecce,
II0JIararoT, YTO €My IPUCYLIM BCE MPU3HAKY JIMI, YIacCTBYIOIIUX B aene. OgHako
HA OJWH H3 TaKuX IPU3HAKOB HE CBOMCTBEHEH JaHHOM KAaTErOpUU JIULI.
AHQJIOTMYHO pemarT AaHHbld Bompoc Bukyr M.A., TpeymnnkoB M.K.,
lepctriok B.M. «lIpencraBurenn CTOpOH U APYTHUX JIKL, YYACTBYIOLIUX B JIEIIE,
BBICTYIIAIOT HE OT CBOETO MMEHM U HE UMEIOT CaMOCTOSITENBHBIX ITPOLIECCYATbHBIX
npas. [IpencraBurenu OCYIIECTBISIIOT B OCHOBHOM TE K€ IpaBa, 4TO WU JIMLA,
Y4aCTBYIOIIME B JeEJe, B Npeaenax NPEeAOCTABICHHBIX UM ITOJIHOMOYUH, OIHAKO
OHM OCYIIECTBJISIOT JEUCTBUS OT UMEHU U B UHTEPECAX MPEACTABIISIEMBIX, B CBS3U
C 4eM HMX HE OTHOCAT K JIMIIaM, YYacTBYIOUIUM B Jieje. DTO B OObllIeH CTENeHH
JINI[A, COAEIHCTBYIOMINE OCYIIECTBICHHUIO IPABOCY TS .

Ecin roBoputh 0 3aKOHOIATENLCTBE, TO ['paskIaHCKUM IpoLECCyalbHbIN

konekc Poccuiickon denepannu, Nepeunciisii COCTaB YYaCTHUKOB IPaXIAHCKOIO

®Cunopos P.A. TIpeCTaBHTENLCTBO B IPpaskIaHCKOM mpomecce. — M.: Teeps, 2004 — 61 c.

"MBakun B.H. T pakaaHckoe rmpaBo. OcoOeHHast 4acTh: YueOHoe mocoOue sl MpUKIIagHoro OakanaBpuara. 6-¢
u3f., ucnp. u pon. — M.: Uznatenscrso FOpaiit, 2016 — 58 c.

8Kp21111(31{1/11{1{1/11(013 I1.B. TTocrareitnblii komMmeHTapuii k I'paxnaHckoMy mponeccyalbHOMY Koaekcy Poccuiickoit
®enepanun. — M.: CratyT, 2012 — 58 c.



11

CYZIONPOM3BOJICTBA, HE YKA3bIBA€T NPEACTABUTENICH KAaK JIMI], YYaCTBYIOIIHUX B
nene. «Jlumamu, y4acTBYIONIMMU B Jielie, SIBIISIFOTCS CTOPOHBI, TPEThbU JIMIIA,
MPOKYpOp, JiHIla, OOpalarolmecs B Cyl 3a 3allUTON IpaB, CBOOOJ U 3aKOHHBIX
MHTEPECOB JIPYTUX JIUI] WU BCTYIMAIOUIUE B MPOLECC B IEAX Aa4d 3aKIFOUCHUS 110
OCHOBAHUAM, MPEayCMOTpeHHBbIM cTaThsiMu 4, 46 u 47 I'TIK P®, zasButenu u
IPyTHe 3aHHTEPECOBAHHBIC JIHIA 0 AeiaM 0co60ro mpomsBoacTBa»’. To ecTs,
HETMOCPEJACTBEHHO K JIMI[AM, YYaCTBYIOLIUM B JieJie, OTHOCATCS: 1) CTOPOHBI (MCTEl,
OTBETYMK); 2) TpeThbu JMlA (TPETbU JHIA, 3asABISIONIME CAaMOCTOATEIbHBIC
TpeOOBaHMsI OTHOCHUTEIBLHO IMpEeAMETa CIOpa W TPEThbU JIMIA, HE 3asBISIONINE
CaMOCTOATENbHBIX TpeOOBaHUWU OTHOCUTENBHO MpeIMeTa cropa); 3) HpoKypop
(IomKHOCTHOE JINIIO); 4) JHIla, OOpallaIrecs B Cy 3a 3alIUTON MpaB, CBOOOI U
3aKOHHBIX HMHTEPECOB JPYTUX JIMI[ WX BCTYNAIOIIME B MPOIECC B IEIAX Jlauu
3aKJII0YEHUS] MO OCHOBAHMSIM, MpeaycMoTpeHHbIM cT.4, 46-47 T'TIK P® (310
rOCyJJapCTBEHHBIE OpPraHbl, OPraHbl MECTHOTO CAMOYIIPABJICHUS, OPTaHU3ALNN U
rpakaaHe); 5) 3asBUTEIM U APYTHE 3aMHTEPECOBAHHBIE JIMIA MO JejlaM 0co0O0ro
MPOU3BOJICTBA. B rpa¥aaHCKOM CyJONpPOW3BOACTBE TaK € MOTYT Y4acTBOBAaTh
CBUJICTENIH,  OKCHEPThl,  IEPEBOJYUKH,  MPEICTABUTEIU,  MPEACTABUTEIN
OOIIIECTBEHHBIX OPTaHU3AlM W TPYAOBBIX KOJUIEKTUBOB, KOTOpPHIC K JIHIAM,
YYAaCTBYIOIIUM B JEJI€, HE OTHOCATCS, TaK KaK UX y4acTHE 3aKIIFOYAeTCs JIMIIb B
ocyuiecTBieHun conencteust npasocyaus. [llakapsa M.C. ormeuaer, 4to mwui,
YYAaCTBYIOIIMX B JIeJIe, MOXHO pa3JeiIuTh Ha HECKOJIbKO Tpyni: «l) nuia,
VMMEIOIINE JIMYHBIM HHTEPEC KAK MAaTEPHUATIbHO MPABOBOM, TAK U MPOLIECCYaTbHbIN:
a) CTOPOHBI U TPEThU JIMIIA, 0) 3aiBUTEIM U 3aMHTEPECOBAHHbBIC JIUIA MO JejaM
0Cco00ro MPOW3BOACTBA; 2) JIMIA, UMEIONIUE OOIIECTBEHHBIN, TOCY/1apCTBEHHBIN
WHTEpEC, TO €CTh TOJBKO TMPOIECCyalbHbI WHTEpPEC: a) MpoKypop; ©O)

rocyaapCTBCHHLIC OpraHbl, OpradHbl MCCTHOI'O CaMOYIIPABJICHHUA HW JpPYIruc

S« paskmanckuit nponeccyanbHsiii kogeke Poccniickoii dexepamum» ot 14.11.2002 N 138-®3 (pex. ot 27.12.2018)
(c m3m. u nom., Beryt. B cuiy ¢ 28.12.2018) // Cobpanue 3akononarenbctBa Poccuiickoit @enepanun. 2002. N 46.
Cr. 4532
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OpraHM3alyy U JIMIA, YYACTBYIOIIHUE B JIE€JI€ [0 OCHOBAHUAM, MPETYCMOTPEHHBIM
ct.4, 45, 46,47 u 263 TTIK PD»™.

[Io MHEHHI0O HEKOTOPBIX ABTOPOB, JAHHAsS XAPAKTEPUCTUKA OTHECEHHUS K
JUIAM, YYacTBYIOUIUM B TPaXXJaHCKOM Ipolecce, SABIsEeTCd HEe TOYHOU. JlaHHas
Kateropusi 00JaaeT PAAOM BaXXHBIX Mpu3HAKoB. Tabak M.A. mpemaraer B34Th 3a
OCHOBY B KauecTBe KBAIM(PUKAIMOHHOTO TPHU3HAKA TOJBKO HOPUIMYECKHM
WHTEPEC, Pa3/IeIUB TEM CAMBIM BCEX YYACTHHKOB I'PaXAAHCKOTO MPOLIECCYaTbHOIO
MPaBOOTHOIICHUS] HA TPHU TPymmbl: «l) auia, ydacTByromue B jelie (CTOPOHBI,
TPEThbU JIHIA, 3asIBUTENIM U JAPYTUe 3aWHTEPECOBAHHBIC JHIA MO JAejlaM 0co00ro
IIPOM3BOJICTBA W IO JIeJaM, BO3HUKAIOIIUM U3 MyOJIMYHBIX MMPABOOTHOIICHUH); 2)
YYaCTHUKU CYAOIPOU3BOJICTBA, BBICTYNAIOUIME B 3allUTy INpaB, CBOOOA H
3aKOHHBIX HWHTEPECOB JIMI, YYACTBYIOIIMX B Jeine (IpOKypop, JuIa,
oOparmiaroniyecs: B CyJ 3a 3al[UTON MpaB, CBOOO U 3aKOHHBIX MHTEPECOB IPYTUX
JML| WY BCTYIAMOIIHME B MPOLECC B LEAX AAYM 3aKIIOUYECHHs 10 OCHOBAHUSM,
npeaycMorpeHHbiM  ct.4, 46, 47 T'TIK P®, cyneOHbie npeactaBurenn), 3)
YYaCTHHKM CYJIONPOU3BOJCTBA, COACHCTBYIOIIME MPABOCYAMIO (CBUIECTEINH,
SKCIIEPTHI, TEPEBOMUNKH, CHEMHUANNCTBI) . Takas KiacCH(UKALMS IO3BOJIACT
KOHKpPETHO ONpeeInTh npoleccyaibHOe MOJIOKEHHE YYaCTHUKOB
IIPOLIECCYabHOIO  NPAaBOOTHOIIEHHMs. HoO  rpaxkaaHckoe — IporeccyalbHOE
3aKOHOJATEIbCTBO, a TAK € MHOTHUE JIPYrME€ YUEHbIE U aBTOPbI, HE PA3IEISIOT
JAHHYIO TO3ULHIO.

VYkazanHble CyOBEKTHI 00JIa7al0T HEKOTOPHIMU OOIIMMH CBOWCTBAMH,
HECMOTpPSI Ha KaXYUIYIOCS Pa3sHOPOAHOCTb. OCHOBHBIM KPHUTEPUEM OTHECEHUS
CyObeKTa TIpa)KAAHCKOTO CYJIONPOM3BOJACTBA K JIMLAM, YYacTBYIOUIMM B JeJe,
SBJISIETCS] FOPUINYECKAs] 3aMHTEPECOBAHHOCTD MJIM IOPUAMYECKUI UHTEpeC B Jelie.
[Tox ropuanyYecKkoil 3aMHTEPECOBAHHOCTHIO MOHMMAETCS OCHOBAaHHBIM Ha 3aKOHE

OXXMJAEMbIi  MPABOBOW  PE3YyJIbTaT, KOTOPBIM JIOJDKEH  HACTYHUTb  JJIs

YA nexuna C.A., Braxees B.B., Bonnep A.T., llakapsu M.C. u np. ['paxxaanckoe npoueccyaabHOe MpaBo:
VYueonuk. — M.: TK Benbu, U3n-so IIpocnexr, 2005 - 74 c.

YTaGak M. A. HoBble MOJOKEHHS CyIeOHOTO IIPEICTABUTEILCTBA B IPAXkKIAHCKOM CYIOIPOU3BOACTBE: JIHC. KaHL.
topu. Hayk. — Caparos, 2006 - 123 c.
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3aMHTEPECOBAHHOIO JIMIA B CBSI3U C PACCMOTPEHHMEM M pas3pelieHueM aena. B
3aBUCUMOCTH OT LIEJM Yy4acTUsl CyOBEKTa B MPOIECCE, MOKHO BBLACIUTH JUYHYIO
3aMHTEPECOBAHHOCTD U roCyJapCTBEHHYIO, W OOIIIECTBEHHYIO
3aMHTEPECOBAHHOCTh. DakTHyecKas (JIMYHAs) 3aMHTEPECOBAHHOCTH POSBIISIETCS B
TOM, YTO B PE3yJIbTaTe€ BBIHECEHHUS CyIEeOHOrO pelieHusi, CyOBEeKT JIu00 TepserT,
a1M60 mpHoOpeTaeT Kakue-IMb0 MMYIIECTBEHHbIC WM HEMMYIIECTBEHHBIE Oara.
Yro ke KacaeTcs rocyJapCTBEHHOW M OOIIECTBEHHOW 3aWHTEPECOBAaHHOCTH, TO
OHa SIBJSETCS OCHOBAHUEM JUISl YYacTHsl B JIeJIe MPOKYpOpa, TOCYJAapCTBEHHBIX
OpraHoOB, OPraHOB MECTHOI'O CAMOYIIPAaBJICHMS, a TAK K€ OPTaHU3aLUN U IPAXK/IaH,
BBICTYMAIOIINX B MPOIECCEe ISl 3alUThl IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB
JIPYTUX JIUIL.

IOpunnueckass 3aMHTEPECOBAHHOCTh — 3TO OXKUJAHUE KOHKPETHOTO
IIPABOBOr'0 pEe3yJIbTaTa, HEKWM MOTHB, 3aCTABIISIOIINNM 3aMHTEPECOBAHHOE JIAIIO
IPOCUTH O MpaBocynuu. «llox HOPUAMYECKMM HHTEPECOM K JEIy ITOHUMAETCs
OCHOBAaHHBIM HA 3aKOHE OXXHUAAEMBIM IPABOBOW pE3YyJIbTAT, KOTOPBIA JOJKEH
HAaCTYNUTh JUIsI 3aWHTEPECOBAHHOIO JMLA B CBA3M C PACCMOTPEHHEM U
paspelenneM aena»’ .. TakuM 06pa3oM, IMEHHO FOPHANYECKHH HHTEpEC SBIIseTCS
00s3aTENbHBIM YCIIOBUEM YUYaCTHsI ONPENEJICHHOTO JIMLa B TPaXAAHCKOM JIeJe.
IOpuanueckas 3aMHTEPECOBAHHOCTh B JieJie HEOAHOPOJHA M OBbIBaeT Kak
MPOLECCYAIbHOM, TakK W MaTepUalbHO-TIPAaBOBOU. «HOpUAMYECKUN WHTEpEC
NOJIpA3JIeNsAeTCss Ha NPOLUECCyalbHBIW W MaTEpUAIbHBIM, KaK HHTEpeC K
BO30YXKICHHUIO TPa)XJIaHCKOTO Jejla B CyJe U OKa3aHWIO CyJNeOHOW 3alluThl B
ENOM, TaK M HHTEPEC HA YIOBICTBOPEHHE 3asBICHHBIX TpeOOBaHMiD
Omnpenenenue conepkaHusl IOPUIUIECKOTO UHTEPECA KaK MAaTepUaIbHO-IIPaBOBOM
BBITOJIbI CTOPOHBI IO JIely OCHOBBIBAETCS Ha MPEINOJIOKEHUH, COTJIACHO
KOTOPOMY HCTel] 3aMHTEPECOBaH B YJIOBJIETBOPEHMHM HCKOBBIX TpeOOBaHUM, a
OTBETYHMK 3aMHTEPECOBAH B OTKAa3€ B YJOBJIETBOPEHUHU TpeOoBaHMM nctua. « Takum

00pa3oM, B IpaKJaHCKOM IPOIIecCe MPAaBOBAsi KATErOpHUs IOPUINYECKOTO HHTEpeca

Bukyr M.A. I'paxmanckuii npouecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 60 c.
13U_IKBapOK A.B. TlonsiTHe FOPUIMYECKOTO HHTEPECA B COBPEMEHHOM IPaXKIaHCKOM Tporiecce. ApOUTPaKHBIA U
rpaxaaHckuil nponecc. — M.: M3garensckas rpynna «HOpucty, 2010 — 17 c.
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MHOT'0ACIIeKTHa M MPEJCTaBIsAECT COOOM B3aUMOCBS3b UCTIA (3aABUTEINS), a TAKKE
WHBIX JIMI, YYaCTBYIOIIMX B JEJE, C 3allUIacMbIMH TIIpaBaMU U HHTEPECAMH B
paMKax CIIOPHOTO MarepuaibHOro npaBooTHoueHus. Cyj BIOpaBe OTKa3biBaTh B
CyIeOHOM 3alluTe 3a OTCYTCTBHEM Yy UCTIAa IOPUAMYECKOTO HHTEpeca, €Clu
YCTaHOBUT, UTO:

1)  0e30THOCHTEIBHO K JMYHOCTH MCTHA (3asgBUTEISA) IIPABO, O 3alUTE
KOTOPOTO OH MPOCHUT, HE MPEAYCMOTPEHO IEHCTBYIOIIMM 3aKOHOAATEIHCTBOM, a
OTHOIIEHUE, BBHICTYMAIOIIEE B KAUeCTBE MpeAMETa UCKa, He 001a1aeT MpU3HAKaAMU
MPaBOOTHOIICHUS;

2) B COOTBETCTBUH C JICHCTBYIOIIMM 3aKOHOJATEIbCTBOM, HCTEIl
(3asiBUTENIb) MOTEHIIMATLHO HE 00JaJaeT MPABOBBIM CTATyCOM JIMIA, UMECHOIIUM
IpaBO Ha 0OpaIlleHre B CY/I C 3asBJICHHBIMH UM TPEOOBAHUSIMU.

OpHako JaHHBIE OCHOBAHMA K OTKa3y B CyJIeOHOM 3amuTe HE BCeraa
BO3MOYKHO YCTAHOBUTH Ha CTaJUM MPUHATHUS HCKOBOTO 3asBIICHUsS] O€3 BBHI30BA
CTOPOH M HCCIEAOBaHWs JO0KazareidbcTB. C  yderoM 23TOro, B  IENAX
NPEAyNnpexXIeHUsS  HEOOOCHOBAHHOTO  OTKa3a B CyneOHOW  3amuTe
3aMHTEPECOBAHHOMY JIMIlY, CyJl HE BIpaBe OTKa3bIBaTh B MPUHSITHH HCKOBOTO
3asIBJICHUS 10 JAHHBIM OCHOBAHHSAM, HO 00s13aH BO30YIUThH TPaKIAHCKOE NIEII0 U
MPEeKPaTUTh MPOM3BOACTBO 1O HeMy» ~ . CBOI TOYKYy 3peHHs O
HETOXKJICCTBEHHOCTH IOPUIMYECKOTO MHTEpeca M MHTEpeca MPOIeCcCyabHOTO
BbiCKazan BracoB A.A., HamucaB, 4YTO «cCpeid CyOBEKTOB TPaKTAHCKHUX
MPOIIECCYATbHBIX MPABOOTHOIIEHUN CYIIECTBYIOT TaKHE€, KOTOPHIC y4YacTBYIOT B
TPaXIAHCKOM CYIONPOM3BOJCTBE, OXHUAAIOT © JOOWBAIOTCS HACTYIUICHHUS
OTIPEJICTICHHOTO pe3yibTaTa pa3pelieHus Jeia, TO €CTh HUMEIOT OINpeneleHHBIN
MPOLIECCYATBHBIN MHTEpEC, HE OCHOBAHHBIN Ha MaTepUaIbHOM
paBOOTHOMIEHHI . He y Ka’kI0ro JIHIa, YYaCTBYIOIIEro B AeNe, B IPaKIaHCKOM

mponecce, OpUINYCCKad 3aUHTCPCCOBAHHOCTD MaTCpHUaAJIbHO-IIPpaBOBasid u

l4U_IKBap01< A.B. IloHsiTHE I0pHIMYECKOTO HHTEPECA B COBPEMEHHOM I'PaskKIaHCKOM Mporecce. ApOUTPaKHBIN U
rpaxaaHckuii mponecc. — M.: M3garensckas rpynna «HOpucty, 2010 — 19 c.

Bracos A.A. I'paxknaHckuii poriecc: y4eOHUK U IPAKTUKYM I aKaJieMHIecKoro OakaiaBpuara. 9-e usn.,
nepepa0. u jomn. — M.: U3narensctBo Opaiir, 2018 — 142 c.
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npolieccyanbHasi OJHOBPEMEHHO. DTO MPUCYIIE TOJBKO TPEM KaTeropusm Juil: 1)
UCTEI, 2) OTBETUWK; 3) TPEThU JIMIIA, 3aSBIISIONINE CAMOCTOSITEIIbHBIE TPEOOBAHUS
OTHOCHUTEJIBHO MPEAMETa Cropa. Y BCEX OCTaJbHBIX JIMI, YYaCTBYIOUIUX B JIEJIE,
3aMHTEPECOBAHHOCTh TOJBKO MPOIECCyalbHasl.

HecomHeHHO, IOpUANYECKUII MHTEPEC - 3TO OJWH U3 TJIABHBIX, U BaXKHBIX
MIPU3HAKOB JIMII, YYaCTBYIOIIUX B mpouecce. Ho moMHUMO HETO, aBTOPBI U YUEHBIE
BBIJICTISIIOT €11I€ Psij] MPU3HAKOB, HE MEHEE Ba)KHBIX, TOMOTAIOIIUX B ONPEIACICHUN

npoueccyanbHoro nojoxenus. [llakapsu M.C. Beiaenser ciaeayroye Npu3HaKku:

1. «MpaBO Ha COBEPUICHUE MPOLECCYalIbHbIX JEUCTBUM OT CBOETO
UMEHU;
2. MIPaBO Ha COBEPUICHUE BOJIEU3BSIBICHUN, TO €CTh IPOLIECCyalbHBIX

JICVICTBHI, HAIIPABJICHHBIX HAa BO3HUKHOBEHHWE, PA3BUTHE M OKOHYAHHME Ipolecca
Ha TOM WJIA UHOM CTaJUM;

3. HAJIMYUE CAMOCTOSITEIIbHOIO KOPUAMYECKOIO0 HMHTEpEca B PEILICHUU
cyna,

4, pacnupoCTpaHEHHE HAa HUX B YCTAHOBJIEHHOM 3aKOHOM IIpeaesax
3aKOHHOI CHIIBI CyIeOHOTO PEIICHHS» .

Bukyt M.A. oTmMeuaer enie OJMH BaXKHBIN MPU3HAK: «JIMIIA, YYACTBYIOIIUE B
Jienie, - OCHOBHBIE YYaCTHUKH FPAXKIAHCKOTO MPOLIECCay’ .

Takum oOpa3zoM, g JHI, YYacCTBYIOIIMX B TIPOIIECCE, XapaKTEPHBI
CIEAYIOLINE TTPU3HAKU:

1)  7wWia, y4acTBYIOIIKE B Jieie — OCHOBHBIC YYAaCTHHUKU TPaKIaHCKOTO
rpoluecca;

2)  7MIa, YY4acTBYIOIIHKE B JIeNe, BBICTYIAIOT OT COOCTBEHHOTO HMCHH,

3)  nuIa, yyacTBYIOIIKE B IIPOIIECCE, UMEIOT MTPABO Ha BOJICU3bSBIICHHUC,

4) JUIla, y4YacTBYIOIIME B JieJie, UMEIOT COOCTBEHHBIA IOPUIAMYCCKUN

UHTEPEC;

Anexuna C.A., Braxees B.B., Bonnep A.T., llakapsu M.C. u np. ['paxxaanckoe npoueccyaabHOe MPaBo:
VYueonuk. — M.: TK Benbu, U3n-so IIpocnexr, 2005 - 75 c.
YBukyr M.A. I'paxmanckuii npouecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 60 c.
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5)  pacmpocTpaHeHHWE Ha HUX, B YCTAaHOBJICHHOM 3aKOHOM IIpeJlenax,
3aKOHHOW CUJIBI CYIEOHOTO PEIICHHUS.

[ToaBons utoru k nepBomy naparpady TIJiaBbl, CTOUT BBIJICIUTH €IIE€ OJIUH
MPU3HAK, KOTOPBIA MO HAIIEMY MHEHHUIO XApaKTEPEH IS JIMI, YYaCTBYIOIIUX B
IPaKJaHCKOM Ipoliecce. ITO NMepeYeHb OCHOBHBIX MPAB U 003aHHOCTEW, KOTOPbHIE
3aKperuieHbl B cTaThe 35 ['pakaaHCKOro MmpoleccyalbHOro Kojekca Poccuiickoit
®eneparu. MHBIME cllOBaMU, JIMIIA, YYaCTBYIOIIME B J€Jie, JOJDKHBI 00J1a1aTh
IPOKIAHCKOM  MPOIECCYyallbHOM  MPAaBOCHOCOOHOCTBIO M TpaKIaHCKOMN
pOLECCYaIbHON AE€CIOCOOHOCTHIO.

be3ycioBHO, BaXHO, YTOOBI JIMIIO, YYAacTBYIOIIEE B TIPaXIaHCKOM
CYJOTIPOU3BOJICTBE, 001a/1a710 HEOOXOAUMBIM MEPEYHEM MPU3HAKOB, KOTOPHIE MBI
paccMaTpHUBaIM Ha NPOTsKEHUU Beero naparpada. Ecinm y cyObekTa rpakJjaHCKUX
IpoliecCyalbHbIX TPAaBOOTHOIIEHU, HE OyIE€T COOTBETCTBYIOUIUX MPU3HAKOB, TO U
JWIIOM, YYacCTBYIOIIMM B JEje, €ro He Mpu3HaroT. [lpumepom TOMYy MOXKET
CIIYXKUTh aleJUISIIIUOHHOE omnpeeneHue SpocaaBckoro odaactHoro cyaa. JlanHbri
CyJl OTMEHHUJI CBOMM OIIPEJEIICHUEM PELICHNE HUKECTOSAILEr0 Cya OTOMY, YTO Y
JuIa He ObUIO COOTBETCTBYIOIINX, HAJIISKAIIUX MPU3HAKOB, IO KOTOPHIM OH MOT
Obl MPU3HABATHCS JUIOM, YYacTBYIOIIMM B Jeie. KoHKpeTHO y paHHOro nuua
OTCYTCTBOBajla IOPUAMYECKAs 3aMHTEPECOBAHHOCTH IO OTHOIIEHUIO K JaHHOMY
nemy. ™

Takum o00pa3om, MpoaHATM3UPOBAB W H3YYUB JIaHHBIA BOIMPOC, MOKHO
cCHenaTh BBIBOJA O TOM, YTO VYYaCTHUKH TPaXJAHCKUX MPOLECCYaTbHBIX
MPaBOOTHOIIEHUH AENATCS HAa HECKOJIbKO rpynm: 1) cyn; 2) Iuua, y4acTBYIOIINE B
nene; 3) auia, COAEUCTBYIOIIME NpaBoCyauto; 4) mHble nuua. KoHKpeTHO, Hac
MHTEPECYIOT JINIA, YYaCTBYIOLIME B JIENI€, B TPAXKIAHCKOM Ipouecce. TiarenbHo
pazo0paB JaHHBIA BONPOC U HEMOCPECTBEHHO Pa3IU4Hble TPOOIEMHbBIE MOMEHTHI,
KaCaroUIMecs €ro, U 3aTPOHYB TEMY MPEACTABUTEIIS, MOXKHO CHIENIATh BBIBOJ O TOM,

4qTO JMOa, Y4YaCTBYIOIIMC B TIpPaXJaHCKOM IIPOHECCC, HMMCIOT pdald BaXHBIX H

18 Anensnmonnoe onpenenenue SpociaBckoro 06IacTHOro cyxa, ot 14 despans 2014 r. no geny N 33-1100/2014.
JlokymeHT ony6nrKkoBaH He Obul. JIOKyMEHT U3 ClIpaBO4YHO-IPaBoBOM cucteMbl «Koncynbrant ITmocy.
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OTJINYUTCIBbHBIX IMPU3HAKOB oT APYTrux Y4aCTHHKOB I'pa’KIaHCKUX
MpoucCCyaJIbHbIX otHomeHui. U 3ACCh BBIACIACTCA, II0 HaAIEMy MHCHHIO,
HanOoJee BaXHBIM — 3TO OpUIUYCCKasd 3aUHTCPCCOBAHHOCTD. HOSTOMy,
OTHOCHMMOCTD K JIMIaM, y4aCTBYIOIIUM B JICJIC, HGO6XOI[I/IMO OnpcACIsiITb UMCHHO

10 NMPU3HAKY IOPUANYECKON 3aMHTEPECOBAHHOCTH.

1.2 [IpaBa 1 00s13aHHOCTH JINII, yYACTBYIOIIUX B JI€JI€, B TPAKIAHCKOM

npouecce Poccurickon denepanun

[IpaBa 1 00A3aHHOCTH JIUI], YYACTBYIOIIUX B JI€JIi€, OMPEEICHBI B CTaThe 35
['paxxmanckoro npoueccyaibHOro koaekca Poccurickonn @enepannu. B yactHOCTH,
B [IEPBOM YaCTH JAHHOU CTAaThU YKa3aHBI ITPaBa JIMII, & BO BTOPOM YaCTH — YKa3aHbI
npoIeccyaibHble 00S3aHHOCTH JIMI, YYaCTBYIOIIMX B jeine. B naHHOW cTaThe
3aKperIeH MIUPOKUI KPYT OOIIUX MPOIECCyalIbHBIX MPaB U 00s3aHHOCTEH, OJHAKO
TaK K€ CYIIECTBYIOT CYOBEKTUBHBIE WJIM CIEIUANIbHBIC MPOIEeCCyalbHbIE TIpaBa U
00s3aHHOCTH, KOTOpPbIE 3aKpeIyieHbl B JPYrUX CTarthiax [ paxmaaHCKOTO
MPOLIECCYATBHOTO KoJekca Poccuiickoin denepannu, MpUHALICKAIUE KAXKIOMY
BUJYy YYACTBYIOIIMX B J€Ji€ JII] B OTAEIBLHOCTH. DTO cTathu 39, 40, 42-47 T'TIK
P®.

«JInua, ydacTByrommue B Jiejie, UMEIOT NIPaBO 3HAKOMUTHLCS C MaTepUAIaAMU
Jiejia, AeaTh BBIMMCKA U3 HUX, CHUMAaTh KOIHWH, 3asBJISITh OTBOJIbI, IPEACTABIIATh
JI0KAQ3aTeNbCTBA U y4aCTBOBATh B MX HMCCIIENOBAaHUM, 3a/1aBaThb BONPOCHI JAPYTUM
JIMIIaM, YYaCTBYIOIIMM B JIeJie, CBUETEIISIM, SKCIIEPTAM U CIICIUAIIUCTaM; 3asBIISATh
X0J/IaTaiiCTBa, B TOM 4Hciie 00 HCTpeOOBaHUM JI0KA3aTENIbCTB; JIaBaTh OOBSICHEHUS
Cyly B YCTHOM M NHCBMEHHOW (opMe; MPUBOAUTH CBOM JIOBOJBI MO BCEM
BO3HHUKAIOIIMM B XOJI¢ CyJAeOHOro pa3ouparenbCcTBa BOIPOCaM, BO3paXaThb
OTHOCUTEIIBHO XOJATauCTB M JIOBOJOB JAPYIUX JIAL, YYAaCTBYIOUIMX B JEJE;
MoJyyaTh KOMHM CYACOHBIX TIOCTAHOBJIGHWM, B TOM YHCJE TMOJyd4aTrh C
WCITOJIb30BaHUEM WH(OPMAITMOHHO-TEJICKOMMYHUKAIMOHHON cetn «HTepHEeT»

KONUM CYJEOHBIX TIOCTAHOBJEHHUH, BBIMOJHEHHBIX B (OpME BIEKTPOHHBIX
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JIOKYMEHTOB, a TaK >K€ M3BEUICHUS, BBI30BbI U WHbIE JOKYMEHTHI (MX KOMHUHU) B
AJIEKTPOHHOM BHJE; OOXajaoBaTh CYyJACOHBIC ITOCTAHOBJICHHWS W HCIIOJIh30BaTh
MPEAOCTABIECHHBIE 3aKOHOJATEIBCTBOM O TPaXIAHCKOM CYAONPOU3BOACTBE
JIpyrue TmnpoueccyajibHble TmpaBa. Jluma, ydacTBylomde B Jelie, JOJKHBI
JIOOPOCOBECTHO TMOJIb30BaThCA BCEMHU MPHUHAJJICKANIUMUA UM MPOLECCYyaTbHBIMU
paBamMi»’.

JlaHHBI TIEpeYeHb HENb3s CUYUTATh HCYEPHBIBAIOIIMM, TaK Kak B HEM
3aKperieHbl JIUIIb OOIIue IMpolleccyaibHble IpaBa W 00s3aHHOCTU. «llopsimok
peanu3anuu npaBa 3HAKOMUTHCS C MAaTepUAJIaMH JI€JIa, CHUMATh KONIUU U JIPYTHE
npaBa, KoHKpeTu3upoBanbl B UHcTpykumu N 36 mo cyaeOHOMY 1eT0NpPOU3BOJICTBY
B paitonHoMy cyne (ytB. IIpukazom CynebHoro nemnapramenta npu BepxoBHOM
Cyne P® ot 29 ampemst 2003 r. N 36)»2%,

UTto kacaeTcs 3710ynoTpeOIeHHs MPABOM JIMI[aMH, YYaCTBYIOIIMMU B JEJie, B
IPAXKIAHCKOM MPOLECCE, TO TPAXKIAHCKOE MPOIECCYATbHOE 3aKOHOJATENBCTBO HE
npeaycMaTpUBaEeT NPSMBIX HOPM, HAMpaBJICHHBIX HAa MPEJOTBpAIEHUE TaKUX
nerctBuil. OgHako, «B COOTBETCTBUU €O CT.10 I'paxkaaHckoro mpoiieccyaibHOTO
konekca Poccuiickorn @enepanuu, HE JOMYCKAKOTCS JEUCTBUS TPAXKIAH W
IOpUJIMYECKUX JIUII, OCYIIECTBISIEMbIE UCKIIFOUUTEIBLHO C HAMEPEHUEM TPUYNMHUTH
BpeJ IpYyromy JIMIly, a TaKXe 3JI0ynoTpeOJieHueM MpaBoM B WHBIX ¢dopmax. B
cillyyae HecOOJIIOJCHUSI dTUX TPeOOBaHUM, Cy]l MOXKET OTKa3aTh JHUILy B 3allUTe
MpUHAJIeKAIEero emy npasa. KoOMMEHTUPYEMbI KOAEKC HE MpPEeayCMaTpUBAET
TaKUX TOCIEJACTBUN 3JIOYMOTPEONICHHs] TpaBaMy, OJHAKO B HEM HMEIOTCS
CIeLMAJIbHBIC HOPMBI, HAIPABJICHHBIE Ha HEJOMYCTUMOCTbH 3JIOYIMOTPEOJICHUS

JiMamMu, y4JaCTBYOIMMH B ACJIC, CBOUMMU IIPpaBaMM, B YaCTHOCTHU, HOPMbI CT. CT.

B« paxnanckuit mporeccyanbHbIil Kogeke Poccniickoit @exepammmy» ot 14.11.2002 N 138-D3 (pex. ot
27.12.2018) (¢ u3M. u mom., BCTym. B cuiy ¢ 28.12.2018) // Cobpanue 3akononarensctBa Poccuiickoit denepanvm.
2002. N 46. Cr. 4532

201'[p1/11<a3 CynebHoro nenapramenta npu BepxoHom Cyne P® «O6 yrBepxaeHnn MHCTpyKIuK No cyneOHOMY
JIeJIONPOU3BOJICTBY B pailoHHOM cyne» oT 29.04.2003 N 36 (pex. ot 04.03.2019) (c u3M. u 101., BCTYIL. B CHIIY C
10.04.2019) // Poccuiickas razera. 2004. N 246.

21KpaHIeHI/IHHI/IK0B I1.B. IlocTareiinblit koMmMeHTapuil k I'paxknaHckoMy mpoleccyalbHOMY Koaekcy Poccuiickoit
®enepanun. — M.: Craryt, 2012 — 63 c.
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99, 159 I'TIK PO»*.

B HekoTophIX ciaydasix, MOJIb30BaThCA MPEyCMOTPEHHBIMU MTPaBaMU ObIBAET
3aTpyIHUTENbHO. «Tak, Hampumep, Ha TPAKTUKE BO3HHUKAIOT BOIPOCHI
OTHOCHTEIBHO TpaBa JHUIA, OTOBIBAIOIIECTO IO MPHUTOBOPY CyAa HaKa3aHUE B
WCIIPABUTENBHBIX YUPEKICHUAX, JIMYHO YYaCTBOBATh B Pa3OUpATENIbCTBE CYJIOM
€ro TPaXJIAHCKOTO Jiejla, a TaK K€ O TOM, 00sI3aH JU CYJ, paccMaTpPHUBAOIIUI
rpakJIaHCKOE JIeJI0 C Yy4YacTHeM Takoro Jidila, oOecHedYuBaTh €ro JHYHOE
NPUCYTCTBUE B CYIEOHBIX 3acedaHUsAX IIyTeM OJTalUpOBaHUS K MECTY
pazbuparenpcTBa rpaxaanckoro jgemna. Kommentupyemsiii Komekc u  apyrue
dbenepanbHble 3aKOHBI HE TMPEAOCTABISIOT JUIAM, OTOBIBAIOIIUM IO IPUTOBOPY
CyJia HaKa3aHWE B MCIPABUTEIbHBIX YUPEXKJACHUSX, NMPABO HA JIMYHOE Y4acTHEC B
pa3OupaTenbCTBE CyAaMu UX TPaXJAHCKUX Jell (10 KOTOPHIM OHHU SIBJISIFOTCS
UCTIIAMHU, OTBETYMKAMH, TPETbUMM JIMIAMH WIA JPYTUMH  y4aCTHUKaMU
Hpouecca)»23. OnHako cya JoKeH oOecTeuuTh JaHHBIM JIUIIAM BO3MOYKHOCTH
peann30BaTh CBOM IMpoLEcCyalbHble TpaBa. «JIumy, HaxomsmieMmycs B
HCIIPABUTEIBHOM  YUPEXKISHHWU, JOJDKHO OBITh  HANpPaBICHO THCBMO C
Pa3bICHEHUEM €ro TMmpaB, B TOM YHCJIE IIpaBa Ha BEICHUE JEja 4Yepe3
MpEeACTAaBUTENs, W OOSI3aHHOCTEW; €My JOJDKHO OBbITh  3a0JIarOBpEMEHHO
oOecrieueHo BpYYCHHE KOMHWHU HCKOBOTO 3asBJICHUS M JPYTHX JOKYMEHTOB,
BKJIIOUYAs KOMUU CYJAEOHBIX MOCTAHOBJIECHUMU, MPEIOCTABICHO BPEMsl, JOCTATOUHOE
— C YYETOM €ro MOJIOKEHHS — ISl 3aKJIFOUYCHUS C TIPEACTAaBUTENIEM, TOATOTOBKU U
HaIpaBJeHUsI B CyJl OOOCHOBAaHHS CBOEH TMO3WIMH TIO JACIy, MPEIACTABICHUS
JIOKa3aTeIbCTB B MOJTBEPKJICHUE CBOMX TPEOOBAHUM MM BO3PAXKEHUM, a TaK Ke
JUISL peaiu3alivu APYTUuX MpoueccyaabHbIX npaB»24.

Uro xe KacaeTcsi 00s3aHHOCTEH JIUII, YYaCTBYIOIIMX B JeJI€, B TPaKTaHCKOM
MPOILIECCE, TO OHU 3aKPEIUIEHBI B 4acTh 2-0il ctaThu 35 ['maBe 4 ['pakmaHcKoro

nponeccyanbHoro kouekca Poccuiickon denepaumu. «JInma, yyacTByromue B

22KpaHIeHI/IHHI/IK0B I1.B. ITocrareiinblil kommeHTapuil k I'paxxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
®Oeneparun. — M.: Cratyt, 2012 — 66 c.

BTam xe, 69 c.

2Tam xe, 74 c.
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Jene, HEeCyT TMpoliecCyalibHble O00S3aHHOCTH, YCTAHOBJICHHBIE HACTOSIITUM
Konmexkcom, apyrumm  QenepadbHbIMH  3aKoHaMu. [lpwm  HEHCIOTHEHUH
MPOIECCyaTbHBIX 00SI3aHHOCTEM HACTYIMAIOT TOCJIEACTBUSA, MPETYCMOTPEHHBIC
3aKOHOAATEIBCTBOM O TPAKIAHCKOM Cy,Z[OHpOI/IBBOI[CTBC»ZS. To ecTh, 371eCh MBI
BUJIMM, YTO B JAHHOW HOPME HE YKa3bIBAIOTCS OMpEIEICHHBIC OO0S3aHHOCTH, a
JUIIb  JAeTCs  OTChUIKA HA  HOPMBI  TPaXJAHCKOrO  IMPOLECCYyaTbHOIO
3aKkoHoAaTenbCcTBA U DelepaldbHbIX 3aKOHOB. Y JIMIl, YYacCTBYIOIIMX B Jielie, B
rpakXJaHCKOM IIPOIIECCE, C OMNPEICICHHOTO MOMEHTa HACTYIMAIT Tpa)KaaHCKas
mpoIeccyanbHas  MPaBOCMOCOOHOCTh M TpaXkAaHCKas  IpoIleccyaibHas
JIeeCrOoCOOHOCTh. JlaHHBIE TMOHSTUS PETYJIUPYIOTCS HOPMaMH TPaXIaHCKOTO
MPOIIECCYATLHOTO 3aKOHOAATEIbCTBA, a, B YaCTHOCTHU, cTaThiamu 36 u 37 I'TIK PO.

[TonsTHE TpaXXIaHCKOM MpoliecCyalbHON MPAaBOCIIOCOOHOCTH HE 3aKPEILIICHO
B HOpMax craTtbu 36 ['paxaaHCKOro IpoueccyalbHOro kKoaekca Poccuiickon
Oenepanuu. Illakapsa M.C. omnpenensieT AaHHOE TOHATHE KaK «rpaxkaaHCKas
npolieccyaibHas IPaBOCIOCOOHOCTh — 3TO YCTAHOBJIEHHAS] 3aKOHOM BO3MOKHOCTD
FIMETb IPaXKIaHCKIE IPOLECCyaTbHbIC IIPaBa i 00SI3aHHOCTI» .

«"paxkmaHCKOM TIPaBOCIOCOOHOCTBIO 007aal0T HE TOJIBKO TpaKIaHe M
IOpUJIMYECKUE JIUIA, HO TaKXKe U OpraHu3anuu 0e3 o0pa3oBaHUs IOPUIAYECKOTO
nuia. Tak, B TpaXAaHCKOM IPOLIECCe MOTY Y4acTBOBATh TPY/IOBbIE KOJIJICKTHUBBI, a
TaKk >k€ OOIlEeCTBEHHbIE OOBEIWHEHMS TpaxiaH, HE OOJIaalIIMe CTaTyCOM
opuaudeckoro Juma. B coorBerctBuM ¢ m.l cT.70 CemelHOro Kojaekca
Pocculickon @enepanuu, nNpeaycMaTpuBaeTCs ydacTUE B MPOLECCE IO AeIaM
JUIIEHUU POJUTEIILCKUX TpaB TaKUX OpPraHM3allvii, Kak KOMHCCHUU IO JiejiaM
HECOBEPILICHHOJETHUX. TaK K€ BO3MOKHO yYacTHE B TPaXJaHCKOM IMpoOIEcce
OpraHOB yIpaBJieHUs, KOTOpbIE HE BCerja 00JIalaloT CTAaTyCOM IOPHUIUYECKOTO

27
JIALa» .

2« paxaaHCKHiT mpoleccyanbHbIil Kogeke Poccniickoit exepamumy» ot 14.11.2002 N 138-D3 (pex. ot
27.12.2018) (c u3m. u gom., Beryi. B cuiy ¢ 28.12.2018) // Cobpanue 3akoHonarensctBa Poccuiickoit denepanyu.
2002. N 46. Cr. 4532

% Anexuna C.A., Braxees B.B., Bounep A.T., lakapsu M.C. u ap. ['paxknanckoe npoiieccyaibHOE IpaBo:
VYueonuk. — M.: TK Benbu, U3n-so IIpocnexr, 2005 - 76 c.

27KpaHIeHI/IHHI/IK0B I1.B. ITocrareiinblil kommeHTapuil k I'paxxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
®eneparun. — M.: Cratyt, 2012 — 79 c.
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Ecnu cpaBHUBaTH MeX Iy OO0 MPaBOCIIOCOOHOCTh B MaTepUaIbHOM IpPaBe,
TO OHA HE TOXKJECTBEHHA MPABOCIIOCOOHOCTH B MpoIlecCyaibHOM mpaBe. «Ecim
paBOCMIOCOOHOCTh B MaTepuUaJbHOM  IpaBe —  BO3MOXHOCTb  HMETh
COOTBETCTBYIOIIME MaTepUalbHbIE TMpaBa U O0A3aHHOCTU (TPa)KJaHCKUE,
TPYJIOBBIE, OpadHO-CEMEHHBIE W TIp.), TO TPaXIAHCKas MpoIeccyaabHas
PaBOCIOCOOHOCTh — BOBMOXKHOCTh UMETh TPaXAaHCKUE MPoliecCyalbHbIC MpaBa U
0G53aHHOCTH, TO €CTh OBITh CTOPOHOIL, TPETHUM JIMLIOM» .

B ornaumume oOT rpaxkIaHCKOW MpOIECCyallbHOM  MPaBOCHOCOOHOCTH,
rpaKJIaHCKasi MpOIEcCyalibHasl JI€ECIOCOOHOCTh MMEET JIETAIbHOE OIpe/ieNieHHE,
3aKpEeIIIEHHOE B cTaThe 37 ['paaaHCKOro mpoueccyalbHOTO KoJekca Poccuniickoi
®enepanuu. «CrocoOHOCTh CBOMMU JEHCTBUSAMH OCYIIECTBIISATh MPOIECCyaIbHbIC
MpaBa, BBINOJHATH MpOllecCyalbHbIe OOS3aHHOCTU M MOpYydYaTh BEACHHUE Jiefla B
Cyle mOpeacTtaBuTento  (rpaxiaHcKash — IpoleccyaibHas  J1€eCIIOCOOHOCTD)
MPUHAICKUT B TIOJIHOM 00bEeME Irpak/ilaHaM, JOCTUTTITMM BO3pacTa BOCEMHAAIATH
ner, u opraHmammsM» > . To ecTh CIOCOOGHOCTh JIMYHO —COBEpIIATH
MpOIECCyallbHbIE JIEUCTBUSA: CAMOMY MPEIBSABISATh HCK, 3aKIOUYUTh MHPHOE
COTJIALIEHHUE, OTKA3aThCsl OT MCKa M Tak jaiee. «B 3ToM oTiMuMe rpakIaHCKON
MPOIECCyabHON JEeCOCOOHOCTH OT JI€eCIOCOOHOCTH B MaTepUaJIbHOM IIpaBe
(cmocoOHOCTH  JIMYHO  COBEpIIaTh  CACNKH, NPUOOPETaTh COOCTBEHHOCTD,
3aKII0YaTh TPYAOBOM JOTOBOp M ToMy momo6Hoe)» »* . CormacHo CT.37
['paxxmanckoro  mpoueccyainbHoro  koaekca Poccuiickon — ®epepanuu, y
rpaKJaHuHA HE BCETa TpaKIaHCKas MPOoIecCyallbHasl I€ECIIOCOOHOCTh HACTYTAET
C JOCTHXEHMUS COBEpLICHHOJIETUA. «HEeCOBEpIIEHHONETHUI MOMXET JIMYHO
OCYILECTBJISITh CBOU TMPOLIECCYaJIbHbIE IpaBa M BBINOJHATh MPOLECCYyalbHbIE

00s3aHHOCTH B CYyJ€ CO BPEMEHHM BCTYIUIEHUS B Opak WM OOBSABICHUS €ro

%8 Anexuna C.A., braxees B.B., Bounep A.T., lllakapsa M.C. u ap. I'paxnanckoe nporieccyanbHOe paBo:
Yueonuk. — M.: TK Benbu, Uzn-so IIpocmekrt, 2005 — 78 c.

Bl pakAaHCKHH mporeccyalbHbli kKoneke Poccuiickoit denepamum» ot 14.11.2002 N 138-P3 (pen. ot
27.12.2018) (c u3m. u gom., Bery. B cuiry ¢ 28.12.2018) // Cobpanue 3akoHonarensctBa Poccuiickoit deneparyn.
2002. N 46. Cr. 4532

%A nexuna C.A., Biaxees B.B., Bonnep A.T., llakapsu M.C. u np. ['paxxaanckoe npoueccyaabHOe MpaBo:
VYueonuk. — M.: TK Benbu, Uzn-eo IIpocmekrt, 2005 — 81 c.
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IOJTHOCTBIO I€ECIIOCOOHBIM (IMAHCHITALIAH)» .

IOpuanueckue nuna, B OTIMYME OT TPaXK]IaH, UMEIOT MPOLECCyATbHYIO
JIeeCIOCOOHOCTh € MOMEHTa BO3HMKHOBeHHUA. [IponeccyanbHble TmpaBa U
00s3aHHOCTH OCYIIECTBIISIOTCS HETOCPEACTBEHHO €ro OpraHaMyd WM dYepe3
IIPEACTABUTEIIEH.

B cootBerctBuM co cT.37 ['paxkgaHCKOro mpoIeccyanbHOTO KoJieKca
Poccuiickoit ~ ®Depepanuu,  «mnpaBa, CBOOOABI W 3aKOHHBIE  HMHTEPECHI
HECOBEPIIICHHOJIETHUX B BO3pAcTe OT YETHIPHAJLATA O BOCEMHAJAIATH JIET, a
TaK)Ke TpakJaH, OrPaHUYEHHBIX B JEECMOCOOHOCTH, 3AIIMINAIOT B IMPOIECCe MX
3aKOHHbIE TpeactaBuTenu. OgHaKo cya 00s3aH MPUBJICKATh K YYACTHUIO B TaKUX
JleJlaX CaMHX HECOBEPIICHHOJETHUX, a TaKXke TrpaxaaH, OrPAHUYEHHBIX B
JIeecocoOHOCTIY 2. BOT ellie 0/1HO OTIHYHE MPOIEeCCyaTbHON AeeCTOCOOHOCTH OT
MarepuaabHOu. ['paxknaHckuii mporeccyanbHblii Koneke Poccuiickont denepannn
HE BBIJICTISIET TAaKUE BHJBI JI€ECIIOCOOHOCTH, KaK 4YacTU4HAs, OrpaHUYCHHAs U
nosnHasg. Ho, He cMOTpsi Ha 3TO, JaHHAs CTAaThsl YCTAaHABIMBAET Pa3HbId 00BEM
JIEECIIOCOOHOCTH B 3aBUCUMOCTH OT BO3pacTa.

B  HekoTOpbIX cCiyyasX, HECOBEpPLICHHOJETHUE, B  BO3pacTe OT
YEeThIPHAAIATH 10 BOCEMHA/ILIATH JIET, MOTYT CaMU 3allUIIaTh B Cy/i€ CBOU IpaBa.
«Hampumep, B cootBerctBUM co cT.27 I'paxkaaHckoro kojekca Poccuiickoit
®enepanyu u raassl 32 ['TIK PO, rpaxxaanun B Bo3pacte ot 16 no 18 metr moxer
00paTUTHCS B CyJ C 3asBJICHUEM 00 OOBSBICHUHU €TI0 MOJTHOCTHIO J1€ECTIOCOOHBIM.
Cornacuno a63.2, m.2, ct.56 Cemeiinoro koaekca Poccuiickoit ®@enepamnuu, mpu
HapyIICHUH MPaB U 3aKOHHBIX UHTEPECOB PeOCHKA, B T.4. IIPHU HEBBITIOJHECHUU WU
MIPY HEHAJJIC)KAIIEM BBITIOJHEHUN POAUTENSIMH (OJTHUM U3 HUX) OOSI3aHHOCTEH 110
BOCIIUTaHUIO, 00pPa30BaHUIO pedeHKa MO0 MPH 3JI0YNOTPEOJCHUHN POIUTETLCKUMU

npaBaMu, peOCHOK BIIpaBE CaMOCTOSITEIbHO OOpaIlaThCs 3a UX 3aLUUTON B OpraH

S paskAaHCKHH mporeccyalbHbli Koneke Poccuiickoit denepamum» ot 14.11.2002 N 138-®3 (pen. ot
27.12.2018) (c u3m. u nom., Beryt. B cuity ¢ 28.12.2018) // Cobpanue 3akononarensctBa Poccuiickoii deneparyu.
2002. N 46. Cr. 4532

%Tam xe
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ONEKHU U MOIMEUYNUTENbCTBA, a M0 IOCTHKEHUH Bo3pacTa 14 et - B cyzx»33.

UYro ke KacaeTcs rpaxkJiad, He JOCTUTIINX BO3PACTA YETBIPHAALATH JIET, TO
X TIpaBa 3alllMIIAOTCA B CyA€ NOpPU IOMOIIM 3aKOHHOIO MPEACTaBUTENS,
POAUTENSIMU, YCHIHOBUTEIIIMH, ONIEKYHAMHU, noreuntessiMu. OJTHaKo B HEKOTOPBIX
Cy4asiX, CyJl MPaBe MPUBJICYb K YYACTHUIO B TAKUX JI€JIaX TPaJaH, MPU3HAHHBIX
HeneecnocoOHbIMU. DenepanbHbiM 3akoHOM OT 6 ampensa 2011 r. N 67-d3 «O
BHECEHMH H3MeHeHuM B 3akoH Poccuiickoit @enepannn «O NCUXHATPUUYECKON
MOMOIIM W TapaHTHUSIX NpaB TpaxJaH IPU €€ OKa3aHum» U ['paxaaHCKUM
IpoLecCyallbHbIM KoJekcoM Poccuiickoii @Penepanun», Cyay OpeaoCTaBICHO
MpaBO MPHUBJICKATh K Y4YacCTHIO B JieJIax O 3alluTe IpaB, CBOOOJI M 3aKOHHBIX
MHTEPECOB IPa)KJaH, IPU3HAHHBIX HEJICECIIOCOOHBIMI .

[TonBoas utoru K JaHHOMY maparpady H riaBe B II€JI0M, CIIeIyeT yKa3aThb,
YTO JIMIIA, YYAaCTBYIOIIUE B Jielie, HAJEIEHBI TPEOOBAHUSIMU, KOTOPHIE 3aKPETICHBI
B ['paxxtanckom nporeccyainbHOM Konekce Poccuniickont @enepauuu. U, ucxons us
ATOTO, y HHUX €CTh TpaxKJaHCKas MpoleccyaibHas MPaBOCIOCOOHOCTh U
rpakaaHcKasl mpoleccyanbHas eecrnocoOHocTs. M eciin mpaBocmocoOHOCTh — ATO
CIIOCOOHOCTh UMETh TPaXJAaHCKUE TMPOIlecCyalbHbIC MPaBa, TO J1€€CIIOCOOHOCTh —
ATO HEMOCPEACTBEHHO OBITH JIMIIOM, Y4YacTBYIOIIMM B Ji€Jie, B TPaKIAHCKOM
IIpOLIECCE, OCYIIECTBIIAS U peain3ys JaHHbIE €My IIpaBa.

Kak yxe rosopumock Bbimie, B yactu | crareum 35 ['paxagaHCKOro
npoueccyabHoro koaekca Poccuiickorn denepanuu, pacrnoiOKEHbI IpaBa JINIL,
y4acTBYyIOIMX B feie. M HaMm kakeTcs, 4To ObUT0 Obl yIOOHO 3aKpenuTh MpaBa,
OTHOCSIIIIMECS KOHKPETHO K KaKUM-TUOO JIMIlaM, YYacTBYIOIIMM B Jielie, B
COOTBETCTBYIOIINE CTAThH. TaK e XOTeI0Ch Obl CKa3aTh, YTO B YaCTH 2 CTAaThu 35
HEO0OXOJIMMO TEePEYUCTUTh 0053aHHOCTH JIMII, YYaCTBYIOIIUX B JieNie, a HE TPOCTO

OonpcACInTb, YTO OHU CCTh.

33KpaHIeHI/IHHI/IK0B I1.B. ITocTareiinblit koMmMeHTapuil k ['paxxnaHckoMy npoleccyalbHOMY Koaekcy Poccuiickoit
Oeneparun. — M.: Cratyt, 2012 — 83 c.

34CDezLepanLHLn71 3akoH «O BHeceHuM n3MeHeHui B 3akoH Poccuiickoit deneparnun «O NCUXUATPUUECKON TOMOIII
U rapaHTHSIX MpaB IPaxiaH IpU ee oKa3aHum» U ['paxpaHckuil mponeccyanbHblil kogeke Poccuiickoit deneparnum»
o1 06.04.2011 N 67-®3 // Cobpanne 3akononarensctBa Poccuiickoit @eneparuu. 2011. N 15. Cr. 2040.
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CylmecTByIOT Tak e CIEHHAIbHBIE U PACIOPSAUTEIbHbBIE TpaBa. JlaHHBIN
BU/I ITpaB HAXOJUTCS B PACIOPSLKEHUH HE BCEX PYIII JIUL, @ TOJIBKO HEKOTOPBIX, U
MMEHHO TE€X, Y€l MHTEepeC B TPAXKIAHCKOM [IeJie SBISIETCS HE TOJBKO
IPOIECCYaTbHbIM, HO U MaTepUAIbHO-TIPABOBBIM. TakuM 00pa3oM, IOPUINUECKUNA
WHTEPEC HAJEISIET JUIO0 HE TOJBKO OCOOBIM MPOILECCYaJbHBIM CTAaTyCOM, HO M

0COOBIMH IMpaBaMHu.
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I''TABA 2 CTOPOHBEI B I'PAXKIAHCKOM TTPOLIECCE

2.1 TlonsiTHE ¥ IPU3HAKU CTOPOH B FPAXKIAHCKOM IIPOLIECCe

3aKOHO/ATENIBHO TMOJIOKEHHUSI O CTOPOHAX 3aKperyieHbl B ['pakIaHCKOM
npoieccyanbHoM kojekce Poccuiickoit ®enepannu, B cT.38 ['maBel 4. B astoi
CTaThe HE YKA3bIBAETCS JIETAJILHOTO OINpPEICIICHHUsS] CTOPOHAM, HE YKa3bIBAECTCS TaK
KE  ONpEeAeNeHUs TaKoro  CyObeKTa  TpakIaHCKOTO  IPOIECCYaIbHOTO
MPaBOOTHOIICHUS, Kak OTBeTYMK. OJHAKO B YacTH BTOPOM JAHHOW CTaThH,
MPUCYTCTBYET onpeieiieHue uctia. Boznukaet Bomnpoc: nmouemy Tak?

B nmanHO# T7aBe MBI pacCMOTPHM pa3IWYHBICE TOYKH 3PEHUS IO TOBOMIY
MOHSATUS CTOPOH, TIOHSATHE OTBETYMKA; TMOMBITAEMCS BBISICHUTH, IOYEMY
3aKOHO/ATeJb OTACIBHO BBIJCIAET OJIHY U3 CTOPOH.

CTOpOHBI — 3TO KaTETOpHs JIUIl, YIACTBYIOIINX B TPakIaHCKOM IIpoIiecce,
KOTOpbIE MOMHUMO IIPOIIECCYaTbHO-MIPABOBOIO HMHTEpEca B Jiele, UMEET ele U
MaTepuaIbHO-TIpaBoBoi HMHTEpec. «[lockompky McTen oOpamiaercs K OTBETYHKY C
MaTepHaIbHO-TIPAaBOBBIM TPEOOBAHNEM, a OTBETUUK JIOJDKEH €0 MO0 OTBEPTHYTH,
aub0 mpu3HaTh, TO CTOPOHBI HWMEIOT B JIeJie MaTepUaIbHO-TIPABOBYIO
3aMHTEPECOBAHHOCTh. Takas 3aWHTEPECOBAHHOCTH  SIBJISCTCS  TEPBBIM U
CYIIECTBEHHBIM TPU3HAKOM, OTJIWYAIONIUM CTOPOHBI OT JPYTUX YYAaCTHUKOB
mporeccan’,

«B mopsnke TrpaxkIaHCKOTO CYIOMPOU3BOJCTBA pAcCMaTPHUBAIOTCA U
pasperiaroTes Jieya Mo CropaM O TPaXIAHCKOM MPpaBe WK OXPaHSIEMOM 3aKOHHOM
uHTepece (MCKOBBIE Jena), Jeia IO CHopaM, BO3HUKAIOIIUM U3 IMyOJIMYHBIX
MPaBOOTHOIICHUM, M Jiejda 0co00Tro Mpou3BOACTBA. Jlenma mMepBBIX IBYX BUIIOB
IpeanojaraeT HaJlWudue ABYX MPOTHBOCTOSIIHMX CTOPOH — YYaCTHHUKOB CIIOpa O
mpaBe, SBISIOIMEMCS MPEAMETOM CyaeGHOro pasGuparensctBa» . To ecTs,
CTOPOHBI SIBJISIOTCS OJHMMH W3 TJIABHBIX JIMI[, y4YacTBYIOIIMX B Jeie, B

IpaXJTaHCKOM IIpoliecce. ITo MoATBepkaaeTcss B ['pax1aHCKOM IPOIECCyaaTbHOM

¥MoxoB A.A., ®ummnmnos M.M., Kosanenko AI. T pakaaHCKui nporiecc: Y4YeOHUK. 2-¢ u3/l., OI. U nepepad. —
M.: FOnutu-Hana, 2010 — 121 c.
%Bukyr M.A. I'paxmanckuii nporecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 60 c.
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kozekce Poccuiickoit denepanuu, B crathe 34, rlie NepeUUCIsieTcsl COCTAB JIMIL.

Takoro e MHeHHs npuaepxxkuBaercss u Muxainoa E.B. Omna
MOAYEPKUBAET, YTO CTOPOHBI 3TO HE TOJIBKO TJIABHAs KATErOpus JUL, HO U
«CTOPOHBI — HEOOXOAMMBIE CYOBEKTHI Tporiecca»” . OHa Tak e MOAMEYaeT, uTo
Cpely MPOYMX MPU3HAKOB CTOPOH, FOPHINYECKAS] 3aMHTEPECOBAHHOCTD SIBJIAETCS
OCHOBHOU. «be3 HOpuan4Yeckoro MHTEpeca K pe3yibTaTy IMpolecca MOCIEAHETO,
HEIOITyCTHMO» .

[Takapsa M.C. pmaer cienyroniee ONpPENeNICHHE CTOPOHAM: «CTOPOHBI —
OCHOBHAas rpynna Jull, YYaCTBYIOIIUX B TPaKJAHCKUX JEJaxX MO CIopaM O MpaBe
WA OXPAHSEMOM 3aKOHOM HHTEPECE» ¥ Cormacmo cr.38 T Pa’KIaHCKOTO
IpoueccyalbHoro kojaekca Pocecuiickon denepannn, «CTOPOHAMHU B IPaKIaHCKOM
CYZONPOM3BOACTBE SBISIOTCA HCTENl M OTBETYHK» . MIMH MOTYT OBITh Kak
rpaxknaane, Tak W opranusaunu. CormacHo cratbu 124 ['paxkmanckoro Kouaekca
Poccuiickoii denepannu, «CTOpOHaMU B TPa)XIaHCKOM IIPOLIECCE MOTYT OBITh
Poccuiickass @enepanus, ee CyObeKThl, TOPOJCKUE, CEIbCKUE MOCEIICHUS, IPYyTre
MYHULIUIIAJIbHBIE 00pa30BaHus, K KOTOPHIM MIPUMEHSIFOTCSI HOPMBI, ONPEAEIISIONnne
y4acThe FOPUINYECKUX JIML, eclin UHOE HE IIPELYCMOTPEHO
3aKOHOIATEILCTBOM» .

«XOT OHM HMEHYIOTCS YK€ HE HCTIOM H OTBETYHKOM, OJHAKO,
(aKTUYECKU X MPABOBOE MOJIOKEHHE B IPa’KJAHCKOM IMPOLECCE OMpPeaesieTcs
(3a HEOONBIIUM HCKIIOUYCHHUEM) TEMH >K€ MpaBaMHU U OO0S3aHHOCTSIMHU, YTO U
CTOPOH MCKOBOIO MpOM3BOJCTBA. Tak, MO 3asBICHUAM MO JjelaMm 00
OCIIapUBaHUU pelIeHUH, AelcTBUi (0e31elCTBUSI) OPraHOB TOCYJIapCTBEHHOMU
BJIACTH, OpPraHOB  MECTHOTO  CaMOYIPABJIEHUS,  JOJUKHOCTHBIX  JIML,

rocyagapCTBCHHbIX U MYHHUIHUITIAJIIBHBIX CIIYXKaIllUX, paCCMAaTpUBACMbIX B ITOPAAKEC

$"Muxaiinosa E.B. CTtopoHBI B TpaxaaHckoM mporiecce Poccuiickoit denepanuu: YaedHoe mocodue. — C.:
n3natenbeTBo «CaMapckuii yHuBepeuTeT», 2005 - 32 ¢.

®Tam xKe, 35 c.

% Anexuna C.A., Baxees B.B., Bonnep A.T., Hakapsaa M.C. u ap. I'paxnanckoe npolueccyaabHOE IPaBo:
VYueonuk. — M.: TK Benbu, Uzn-o IIpocnekrt, 2005 — 83 c.

O pakAaHCKHH mporeccyanbHbli kKoneke Poccuiickoit denepamumy» ot 14.11.2002 N 138-D3 (pen. ot
27.12.2018) (c u3m. u nom., Beryt. B cuity ¢ 28.12.2018) // Cobpanue 3akononarensctBa Poccuiickoii deneparyu.
2002. N 46. Cr. 4532

“Tam xe
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I'naBel 25 I'paxaanckoro mpoueccyanbHoro koaekca Poccuiickoit denepanuu,
auio, odpamamonieecss B CyJ (aKTUBHas CTOPOHA), UMEHYETCS 3asiBUTENIEM, a
[IACCMBHAsl CTOPOHAa — B KayecTBE OpraHa TOCYJapCTBEHHOW BJACTH,
JOJDKHOCTHOTO JIHIA U T.0.» .

Tak keM e ABJISIOTCS UCTEIl U OTBETUUK?

[To muenuto Anexunoit C.A., «ucTel — JUI0, B 3alIUTY CYObEKTUBHBIX MPaB
M OXPaHSEMbIX 3aKOHOM HHTEPECOB KOTOPOTO BO3OYXKICHO IPAKIAHCKOS JCIION .
Kak mnpaBuiio, ¢ 3asiBIeHHEM OO0palaercs camo JHIO, B HEKOTOPBIX CIydasx
MpPEACTABUTENIb, €CIIM OH HAAEJIEH COOTBETCTBYIOIIMMHU IOJHOMOYHSIMH,
MPOKYPOp, TOCYIapCTBEHHBI OpraH WJIM OpraH MECTHOTO CaMOYIPABJICHUSI.
He3aBucuMo ot TOro, Kem BO30YXKJIEHO TPa)XTaHCKOE JEJI0, HCTIIOM SIBIISIETCS
JIMLI0, B MHTEPECAX KOTOPOTO MpeabsBIeH UCK. Bukyr M.A. cka3ana, 4To «ucTer —
TOT, KTO HILET CYAeOHOI 3aIMUThD) .

Uro ke kacaercs orBeTunka, To Komapo U.C., yka3bIBaeT: «OTBETYUK —
9TO JHI0, OO0Jajaroliee TpakIaHCKOW (apOUTpakHOW) MpoleccyaabHOU
MPaBOCTIOCOOHOCTHIO, TPUBJICKAEMOE B MPOIECC 110 MHUIIMATUBE WJIM C COTJIACUS
uctua (IpolecCyallbHOTO HMCTIA) Uil 3allUThl CBOMX Pa3HOHANPABJICHHBIX C
UCTIIOM HWHTEPECOB, KOTOPOE, MPEANOJ0XKHUTEIBHO, HApYyIIAeT WU OCIapUBaET
CYOBEKTHBHOE MATEPHAIBHOE MPABO WM 3aKOHHBIA MHTEpec HCTIa» . Komapos
npejJiaraeT BBECTU B HAYYHBIM 000OPOT TaKyl KaTEropuio, Kak «IpoIrecCyaibHbIC
orBeTuukn». «llox mpoueccyaabHbIM OTBETYMKOM CIIEyeT IMOHUMAaTh JIUIIO,
KOTOPOE BBITIOJIHSIET B MPOLIECCE, B YACTHOCTHU, B CUJTY TIOJIOKEHUN IEMCTBYIOIETO
3aKOHOAATENhCTBA  (PYHKIMM  OTBETYMKA, OJHAKO TPU  DTOM,  Jaxe
MPEANOJIIOKUTEIBHO, HE COCTOMT C UCTLOM B MaTE€PUAIbHBIX MPABOOTHOIICHUSIX.
JlaHHBIE JUIIa BOIUIONIAIOT B ce0e OTBETUMKA IO Jeny. Peub, B mepByro odepenb,

UJeT 00 y4acTHH B rpa)xaaHCKOM (apOUTpakHOM) IMpoIecce MyOJIMUYHO-TIPABOBBIX

42HpKOB B.B. I'paxxpanckuii nponecc: YuebHuk. 6-e usn., nepepa0. u jor. - M.: Bonrepe Kitysep, 2006 - 231 c.
*®Anexuna C.A., Braxees B.B., Bonnep A.T. u np. I'pasknanckoe npoueccyanbHoe npaBo: Yueouuk. — M.: TK
Benbu, U3n-so IIpocnekr, 2005 — 84 c.

“Bukyr M.A. T'paxanckuii nporecc Poccun: Yue6uuk. 2-¢ uza. — M.: FOpucts, 2006 — 70 c.

*Komapos U.C. OTBETUHK B COBPEMEHHOM IPaKIaHCKOM M apOHTPaKHOM Iporecce PoccHu: HEKOTOPbIE BOIPOCHL
ApOutpaxHslii ¥ TpaxaHckui mpouecc — M.: M3natenbckas rpynmna «FOpuct», 2012 — 9 c.
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oOpa3oBaHMil B JIMIE OPraHOB TOCYJApPCTBEHHON BJIACTU WU MECTHOTO
CaMOYIIPABJIEHUS, KOTOPbIE B TO K€ BPEMsI B LEJIOM psiiec NPABOOTHOLICHUHN
BBICTYTIAIOT KaK CaMOCTOSITEIIbHBIE CYOBEKThI npaBa»46. JlaHHBIA BUJ OTHOLLICHHI
OYEHb CXO0X C MPEACTABUTEIBCTBOM, HO 3TO TOJBKO HAa MEPBBIM B3rjsa. Tak, mo
MHeHuio TpemeBoil E.A., «OTHOIIEHUS MEXIy OpraHamMu TOCYIapCTBEHHOMN
BJIACTH, OpraHaMU MECTHOTO CaMOYMPABJICHUS] U COOTBETCTBYIOIIUMH MYyOIMYHO-
MPaBOBBIMH  OOpa3OBaHUSMHU HE  YKJIQJbIBAIOTCS B  KOHCTPYKIIUIO
MPEACTABUTENICTBA, TaK KaK JaHHbIE OpPraHbl «BBICTYHNAIOT HE OT HWMEHU
Poccuiickoit denepanun wim ee cyoObeKTOB, a Kak cama Poccuiickas @enepanus u
ee CyOBeKT — B TE€X CIOPHBIX MATEPUAIBHO-TIPABOBBIX (TPaKIaHCKUX,
HKOHOMHUYECKHX) OTHOIICHUSIX, B KOTOPBIX TOCYAAPCTBO PEANTHU3YET Ty WM HMHYIO
DyHKIIIOM .

Komapor U.C. npuaepxkuBaeTcs U TAKOTO MOHITUA, KaK «IPY’KECTBECHHBIN
orBeTuYMK. «Kak mpaBuio, Korja Mbl TOBOPUM O «IPY>KECTBEHHOM» OTBETUUKE, MBI
MMEEM B BUJY CUTYallUIO, B KOTOPOUM MUCTEI U OTBETYUK AEHCTBYIOT COTJIACOBAHHO.
[Ipy npenbsBIECHUM MCKAa OCHOBHOM LIEIBIO HCTHA HE SBISETCS 3allUTa €ro
HApYLIECHHOTO WJIM OCIIOPEHHOI0 OTBETYMKOM IpaBa WM 3aKOHHOI'O HMHTEpeca.
Hck npeabsaBiIseTcs: U3 TAKTUYECKUX coo6pa>1<eHHI71»48.

HeoOxoaumo Takke TOMHATH BOMPOC U OCBETUTh TAKUE IOPUIUUYECKUC
MHCTUTYThI, KaK IPOLECCYAIbHOE COy4acTHhe, TMOHATUE HALJIeKaAlEen U
HEHAQJUIeXKAlled  CTOPOHBI, a TaK JKE€ TIPaAXKIAHCKOE  MPOLECCyalbHOE
IIPaBONPEEMCTBO.

[TomoxeHnst 0 MpOILECCYaTbHOM COYYacTHHU 3akperyieHbl B ['paxmgaHckoMm
npoueccyaibHoM Kkonekce Poccuiickorn denepannu, B CTAThE 40*. JlerampHoro

ONpeNeNicHns B JaHHOW cTaTtbe He paercsa. TpeymnukoB M.K. onpenennn

46K0M3p03 N.C. OTBETYHK B COBPEMEHHOM TPAXKIAHCKOM U apOUTpaKHOM Tporiecce Poccuu: HEKOTOPBIE BOTIPOCHI.
ApOuTpakHBIH U rpaxIaHCKUH mporecc — M.: Mznarensckas rpymma «HOpuct», 2012 — 10 c.

47TpemeBa E.A. CyObekTsl apbutpaskHoro mpouecca. - C.: n3-Bo «Camapckuii yausepcure», 2009 — 11 c.
*®Komapos U.C. OTBETUHK B COBPEMEHHOM IPAkKIAHCKOM M apOGHTPaKHOM IPOLECCe POCCHH: HEKOTOPEIE BOTIPOCEL.
ApOuTtpaxxHslii ¥ TpaxaHcKui rpouecc — M.: M3natensckas rpynmna «FOpuct», 2012 — 12 c.

Bl pakAaHCKHH mporeccyalbHbli kKoneke Poccuiickoit denepamum» ot 14.11.2002 N 138-P3 (pen. ot
27.12.2018) (c u3m. u nom., Beryi. B cuity ¢ 28.12.2018) // Cobpanne 3akoHonarenscTBa Poceniickoit @enepannm.
2002. N 46. Cr. 4532
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MPOIIECCYAIbHOE COYYaCTHE, KaK «ydacTHE B OJAHOM M TOM K€ IIpolecce
HECKOJIbKMX MCTLOB WJIM HECKOJBKUX OTBETYMKOB, TPEOOBaHUSA UM O0SA3aHHOCTH
KOTOPBIX HE MCKIIOYAIOT ApYr Apyra» . ITo Mmuenmio Kpamrenuuunkosa I1B.,
«Paznuuator (akynpTaTUBHOE U 00s3aTEIBHOE MPOILIECCYaIbHOE COydYacTue.
OcHOBaHHMEM TMIOCJIETHEr0 HAa3bIBAIOT MHOXECTBEHHOCTh CYOBEKTOB IpaBa WM
00s3aHHOCTH B CIOPHOM MaTepualbHOM TmpaBooTHOIIeHUH. W HaobopoT,
OCHOBaHMEM  (DaKyJIbTAaTUBHOTO  MPOLIECCYaIbHOTO  COYYacTUs  SIBJISICTCS
OTHOPOJHOCTh MaTEPHUAIbHBIX ITPABOOTHOIICHUM, B KOTOPBIX COCTOUT KaXKIbI U3
COYYaCTHHKOB» .

«YuacTtue B JeJIe HECKOJIBKUX UCTUOB MM OTBETYMKOB MOXET B HEKOTOPBIX
CIIy4asiX OCJOKHUTH PACCMOTPEHHUE U pa3pelleHUe TPaXxAaHCKO-IIPaBOBOro Cropa
10 CYHIECTBY, U B CHILy 3TOT'O OHO JOIYCTUMO TOJBKO B TEX CIIy4asiX, KOIAa MOKET
npuBeCTH K Oosiee OBICTPOMY M MPAaBWIBHOMY PAaCCMOTPEHMIO criopa. BakHbli
IPU3HAK IPOLECCYaIbHOIO COYYacTUsi — BO3MOXHOCTb COCYLIECTBOBAHUS
MaTepUaIbHO-TIPABOBBIX TpeOOBaHUN (WM OOSI3aHHOCTEHM) HECKOJIBKUX HCTIIOB
(UM OTBETYMKOB). B 3TOM M COCTOMT OTJIIMYME COYYAaCTHUKOB OT TPETHUX JIUII,
3agBIIIOIIMX CaMOCTOSITENIbHbIE TpeOOBaHMSI OTHOCUTENIBHO NIpeaMeTa CIropa
(ct.42 TTIK P®). IlpoueccyanbHOe COy4acTHE MOXKET HUMETh MECTO, KakK IO
VHULIMATUBE CTOPOH, TAK U I10 BOJIE cyz[a»sz. Tak xe TpeymnukoB M.K. ormeuaer,
YTO «IPOLIECCYaTbHOE COYYaCTHE, MOKET ObITh, KAK IO MHUIIUATUBE CTOPOH, TaK U
10 UHULIMATUBE CYyJa, U €CIIU B CIIy4a€ MHOKECTBEHHOCTH JIUL CO CTOPOHBI UCTLA,
eMy He TpeOyercs HUYbE COTJlache, TO, KOI/a IMPOLECCyalbHOE COY4YacTHE CO
CTOPOHBI OTBETYMKA, U CYyJ MPHUBJIEKAET JOMOJHHUTEIBHO COOTBETYMKOB, KPOME
CBOCW HMHMIIMATUBBI, JOKHO OBITH COTJIACHE MCTIA, HAa TaKO€ IMPOILECCyabHOEe
coydacTHe» .

[IpuBenem npumep u3 cyaeOHoi npaktuku BepxosHoro Cyna Poccuiickoit

denepanum.

T peymankos M.K. I'paxmanckuii npouecc: YueGHUK. 5-¢ U311, mepepab. u goi. - M.: Craryt, 2014 — 294 c.
SleaHIeHI/IHHI/IKOB I1.B. ITocrareiinblil kommeHTapuil k I'paxxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
®Oeneparun. — M.: Cratyt, 2012 — 85 c.

2Tpeymankos M.K. [paxanckuii npouecc: YueGHUK. 5-¢ u31., mepepab. u xoiL. - M.: Craryt, 2014 — 302 c.
53Tam xe, 302 c.
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bank oOpatwiicst B cyq ¢ MUCKOM K OOIIECTBY (OCHOBHOMY JOJIKHUKY),
bU3MYEeCKUM JIMIIAM H  IOPUIAYECKOMY JUIly (TMIOPYYUTEIsIM) O B3BICKAHUU
3aJI0JDKEHHOCTH IO KPEJAUTHOMY JOTOBOPY, YKa3aB B OOOCHOBaHHE 3asiBICHHBIX
TpeOOBaHUIl, YTO C OOIIECTBOM OBLI 3aK/IOUYEH JOrOBOp 00 OTKPBITUU
HEBO300OHOBIISIEMOM KpeIUTHOM JHHMM. B kauecTBe oOecrnieueHHs BO3BpaTa
KpEIUTA U yIUIaThl MPOLEHTOB 3a MOJIb30BAHUE KPEAUTOM OTBETYUK MPEIOCTABUII
MOPYYUTEIbCTBO YKAa3aHHBIX JIMIl, C KOTOPBIMU OBUIM 3aKIIOYEHBI JOTOBOPHI
MOPYYUTENbCTBA. BIOCIEACTBUM BO3HHUKIA 33JI0JDKEHHOCTh MO  KpPEIUTY,
MpOIIEHTaM W HEYCTOMKaM II0 JOTOBOPY, KOTOpas IMOJJIEKHUT B3bICKAHUIO C
OTBETYHKOB COTHIAPHO"".

Urto KacaeTcs HaJJeKallel U HEHAJIEKAILE CTOPOHBI, TO 3aKOHOJATENb HE
JlaeT JICTAIbHOTO ONpeAesieHusl, Ha3bpiBas B cratee 41 I['paxkmanckoro
IPOIIECCYyaNbHOTO Koaekca Poccuiickor dexepanuu, Wb NPOLECCYATbHBIN
MOPSIAOK 3aMeHbl HeHajmexamero orsetunka. [lakapsa M.C. maer cienyroinee
OTpENCNICHUE: «IUIO0, B OTHOIICHUH KOTOPOrO IO OOCTOSITEILCTBAM Jejia
BO3HHMKAET TMPEAINONOXKEHHEe, YTO HMMEHHO OHO — CYOBEKT CIIOPHOTO
IIPaBOOTHOIIIEHUs, HA3bIBAETCA HaJJIekKallen cTopoHou. Henannexaiass ctopoHa
— JMIO, B OTHOLICHWHM KOTOPOrO0 MO MaTepualiaMm Jiejla MCKIIF0YaeTCs
MPEANoJIoKEeHHe O TOM, YTO OHO  SBJSIETCS  CYOBEKTOM  CIOPHOTO
IIPaBOOTHOLICHIS» .

B rpaxnanckom npoueccyanbHoMm npase u Hakapsa M.C., u Bukyr M.A.,
U MHOTHE JIpyTH€ aBTOPbI M MPABOBE/bI, HA3BIBAIOT «CBS3b JIMIA C MPABOM, IO
MOBOJy 3alllUThl WM BOCCTAHOBJIEHUSI KOTOPOTO BO3HHMK JaHHBIN Ipoliecc,
Ha3bIBACTCS aKTUBHOM JierutTuMaien. CBsi3b JIHIa ¢ 00SI3aHHOCTBIO, BEITEKAIOIIEH

M3 CIIOPHOI'O MAaTCpHUaJIbHOTO IMPAaBOOTHOHMICHHA B JAaHHOM IIPpOHCCCC, HA3bIBAIOT

54«0630p cyne6Hoit npaktuku Bepxosnoro Cyna Poccuiickoit deneparun 3a Tperuit kBaptan 2013 roma» (yTs.
Ipesunuymom Bepxorroro Cyna P® 05.02.2014). JlokymeHT onmyOIMKOBaH He ObUL. JJOKYMEHT W3 CIIPaBOYHO-
IpaBOBOH cuCTEMBI «["apaHT».

% Anexuna C.A., Biaxees B.B., Bonnep A.T., llakapsu M.C. u np. ['paxxaanckoe npoueccyaabHOe MpaBo:
VYueonuk. — M.: TK Benbu, Uzn-eo IIpocmekr, 2005 — 86 c.
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naccuBHo# nerutumanent. ['TIK P® Bozmnaraer Ha ucTiia 00513aHHOCTh YCTAaHOBUTH
CIIOCOBHOCTB, KAK CBOIO, TAK M OTBETYHKA, OBITH CTOPOHAMHE JAHHOTO IPOLIECCay» ..

Kak u3BecTHO, OTBETUMKA OIMpPEAENISAET UCTEL], [TOATOMY B MEPBYIO OUYEPEIb
MMEHHO HMCTEI] JIOJIKEH JaTh OIEHKY OTBETUMKA U MPU3HAThH €ro HAIJICKAIUM, WIIH
HEHAJJIekKaMM. «3aMeHa OTBETYMKAa BO3MOXKHA HA CTaAUSIX NOATOTOBKH WIIU
pazOupatenbcTBa Jena B cyde TnepBoil  uHcTaHuuu. [lopsmoxk  3amMeHBl
HEHAJIJIEKAIIET0 OTBETYMKA COCTOUT B TOM, YTO MHUIIMUPOBAThH 3aMEHY OTBETUMKA
MO>KET UCTEIl WU CYJI C corjacus uctia. s aToro cyay HeoOX0auMO:

1)  Uu3BECTUTHh MCTLA O TOM, YTO OTBETYHMK HECHAJUICKAIIUHN, U TOJTYUYUTh
€ro corjiacue Ha 3aMeHy;

2)  HCKIIOYHTH HCHAJUICXKAIETO OTBETUMKA U3 TIPOIIecca;

3)  UW3BECTUTH HAUICIKAIIETO OTBETYMKA U BBI3BATh €r0 B YCTAHOBJICHHOM
MOPSAKE B CY/l, BDYYUTh €My KOIUIO UCKOBOTO 3asIBJICHUS.

OTBEeTUMKY MPEIOCTABIACTCS BpPEMsS ISl MOATOTOBKM K 3aIUTE MPOTUB
ucka. Ilociae 3ameHbl OTBETUMKAa TMOATOTOBKAa U PACCMOTPEHUS JieNia, BKJIOYas
YCTaHOBJICHHBIE JJISl 3TOTO CPOKH, HAUMHAKOTCS 3aHOBO. [Ipu 3aMeHe oTBeTYMKa
HCTITy He CIISAYeT elle pa3 yIIayHBaTh FOCYIapPCTBEHHYIO TIOMITHHY» .

Tak Kak OTBETUMKA OMpPEACNISIET cCaM MCTEl, TO HE PEAKO TaKoi BBIOOP
ObIBaeT OIMOOYHBIM WM HemoOpocoBecTHBIM. «Hepeako yke Ha craguu
MOATOTOBKHU Jieja K CyJlIeOHOMY pa3OupaTesibCTBY OECCIIOPHO BUIHO, YTO JIUIIO,
yKa3aHHOE B MCKOBOM 3asiBJICHUU B KAUECTBE OTBETUYHKA, HE MOXKET ObITh TAKOBBHIM
HU C MO3UIMU 3aKOHOJATENbCTBA, HU C MO3UIMHU 3paBoro cMmeicia. Hanpumep, B
IPOKIAHCKOM TPOLIECCE HCK MPEIBbIBISETCS HE TOJbKO K  BOJUTEIIO,
YIOPABJISIBIIIEMY aBTOMOOWJIEM IO JOBEPEHHOCTH WM COBEPIIMBIIEMY JOPOKHO-
TPAHCIIOPTHOE MPOUCHIECTBUE, HO U K BIAJCNIbILy ITOTO aBTOMOOWIIS, KOTOPBIN
WHOT/Ia HAXOJUTCS 3a MHOTO ThICSY KUJIOMETPOB OT MECTHOCTH, B KOTOpPOH
IKCILTyaTHPOBAJICS aBTOMOOWIL. Takas TpakTUKa MONy4dHsIa pacinpoCcTpaHEHUE

npn 1mnogade HCKOBBIX 3asIBJICHUM CTpaxOBbIMH KOMIIAHUAMH B IIOPAJAKC

Bukyr M.A. I'paxmanckuii npouecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 80 c.
57KpaHIeHI/IHHI/IK0B I1.B. ITocrareiinblil kommeHTapuil k I'paxxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
®enepauun. — M.: Cratyt, 2012 — 90 c.
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cyGporaruny»°, OCHOBHAsI CTAThS, KACAIOMIAsLCS BO3MEIICHAS yIepba B MOpSIIKe
cyOporaruu, siBisieTcs ¢T.965 I'paxmanckoro kogekca Poccutickoit Denepanum.

N3MeHeHne il B rpakJaHCKOM MPOLECCE BO3MOKHO HE TOJBKO B MOPSIAKE
3aMEHbl HEHQUICKAIIEd CTOPOHB, HO W B MOPSAKE IPOLUECCYATBHOTO
npaBorpeeMcTBa. J[aHHBIM HMHCTUTYT pEryaupyercs HoOpMmou ['pakmaHckoro
npoueccyaibHoro  koxaekca — Poccuiickoir  ®Penepaumu, B cTaThe 44,
«IIponeccyanbHOE MPABONPEEMCTBO MPEANOJIATaeT 3aMEHY OJIHOM CTOPOHBI WJIU
TPEThEro JIHIA, APYTUM JIUIOM (IIPAaBOMPEEMHHUKOM), B CBSI3U C BBIOBITHEM
CTOPOHBI WJIM TPETHETO JIMIA U3 MPOLECCa U B TEX CIydasX, KOrja MaTepUalbHbIC
npaBa U 00SI3aHHOCTH MEPEXOAAT K MPaBOMPEEMHUKY. TaK, B HEKOTOPBIX CIydasix
MPaBOIIPEEMCTBO HEBO3MOXKHO, Hampumep, corjacHo cT.383 'K P®, nepexon k
JIpyroMy JIMIly TpaB, HEPA3pPhIBHO CBS3aHHBIX C JIMYHOCTBIO KPEAUTOpa, B
YACTHOCTU TpeOOBaHUN 00 aluMEHTaX M O BO3MEIICHUHU Bpeaa, MPUYMHEHHOIO
JKU3HU WIHM 300POBBIO, HE JONyCKaercs. B 3ToM ciiydae MpOU3BOACTBO MO JEIy
MOJJIEKUT TpeKpameHuo no cr.220 ['paxkgaHCKkoro mpoiueccyalbHOro KOJEKCca
Poccuiickoiit Demepamum .

«B TpaxIaHCKOM mMpaBe pa3Iu4yal0T YHUBEPCAIBHOE U CHHTYJSIPHOE
IIPaBOIIPEEMCTBO. YHuBepcaibHOE MPaBONPEEMCTBO HACTymaer  Ipu
HACJIEJOBAaHUM [0 3aKOHY WJM 1O 3aBEIIAHUIO0, B PE3yJIbTaTE€ pPEOpraHU3aluu
IOpUJIMYECKUX JIUI U T.I. B KadecTBe MpUMEpPOB CHUHTYJISIPHOTO MPaBOIPEEeMCTBA
MO>XHO Ha3BaTh 3aBEIIaTeNIbHBIA OTKa3, YCTYNKYy IpaBa TpeOOBaHUs, MEPEBOT
moira u ap.»>.

«ITpaBonpeeMCcTBO BO3MOKHO B OTHOILIEHUU CTOPOH, TPETHUX JIUII, 4 3aMEHA
HEHAJJIekKaEel CTOPOHbBI — TOJBKO B  OTHOIIEHWM OTBeTuMKa. Jlns
MpaBoIlpeeMcTBa He TpeOyeTcs corjacusi JIPyrux YYaCTHUKOB Ipolecca, s
3aMEHbI OTBETYMKA — HEOOXOUMO coryiacue ucTia. [Ipu 3ameHe HeHaJexalero

OTBCTUYHKA, PACCMOTPCHHUC [OC€JIa IIPOU3BOAHUTCA C CaMOro Haydalla, a IIPpH

58M0p030B H. OTBeTunk: Kak ObITh, €CIIM SIBHO HEHAAISKAMH? ApOUTPasKHBIH U rpaskAaHCKUH Tporecc. — M.:
M3natensckas rpynna «HOpuct», 2006 — 5 c.

SngaHIeHI/IHHI/IKOB I1.B. ITocrareiinblil kommeHTapuil k I'paxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
Oeneparun. — M.: Cratyt, 2012 — 96 c.
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61
npoueCCyajalbHOM IIPpaBOIIPECMCTBE — HET» .

Bukyt M.A. BbIIEIISIET CAEAYIOMINE TPU3HAKU CTOPOH:

«l)Hanuune TPOTUBOIOJOKHBIX IOPUAUYECKUX HHTEepecoB. [losTomy
CIMSHAE€ MCTUA W OTBETYMKA B OJHOM JIMUE CIY’)KUT OCHOBAaHHMEM JUIS
IIPEKPAILEHNs IPOU3BOJCTBA 1O JETy;

2)BeJICHUsI CTOPOHAMH TIPOIlecca OT CBOETO UMCHHU;

3)BBIHECEHHE CY/IEOHOTO PEIICHNUS HAa UMS CTOPOHEI,

4)pacrpoCTpaHeHHE CUIIbI CYIeOHOTO PEIICHHUS Ha CTOPOHBI,

5) BO3JIOJKEHIE Ha CTOPOHBI, 10 OOIIEMY TIPAaBHITY CYIEOHBIX PACXOLOB» 2.

KoBanenko A.I'. BbIZIETISIET €1IE Pl CYIIECTBEHHBIX MPU3HAKOB:

«l)Hanuune TpaxKAAHCKO-TIPABOBOM 3aWHTEPECOBAHHOCTH B pPa3pelICHUU
nena;

2)HaM4re TPOIECCYaTbHON 3aMHTEPECOBAHHOCTH B BBITOJAHOM JUIS CeOs
peleHus;

3)pacrpocTpaHeHHe Ha CTOPOHBI MaTePUAILHO-TIPABOBOM CHIIBI CYAeOHOTO
peleHns;

A)HeceHne CyneOHBIX PACXOIOB B YCTAHOBICHHOM 3aKOHOM HOPSIIKE» .

MOXHO BBIACIWTH €II€ OJWH HE MAJOBaXHBIM NPHU3HAK — 3TO
MPOLIECCYAIBHOE paBHOIpaBue. Benp U y HUCTHA, U Y OTBETYMKA COAECPKUTCA
paBHBII Mex1y co00i1 00BEM TpaB.

[ToxBons urorn maHHOTO Maparpada, HEOOXOIUMO CKa3aTh, YTO CTOPOHBI
ABJISIIOTCSL HE TMPOCTO TJIABHBIMU JIMIIAMM, Y4YacTBYIOIIMMH B [eJie, HO U
HeoOxomuMmbiMU.  [loaToMy  BaXkHO  OTMETUTH TO, 4YTO  IOpUAMYECKas
3aMHTEPECOBAHHOCTh  SABJISIETCSA  OCHOBHBIM, HCKJIIOYUTEIBHBIM MPU3HAKOM,
XapakTepU3yIIMM CTOPOHY KaK JMIO, YYacTBYIOIIEE B JIENI€, B IPa)XIaHCKOM
nporecce. Mcxons U3 BhILIECKAa3aHHOTO, MOYKHO CIIENIAaTh BBIBOJ, YTO CTOpPOHA —

ATO HE KAaKOW-TO KOHKPETHBIH CYOBEKT TPaKJAaHCKOTO IMpoIlecca, a 3TO CTaTyc,

61KpameHI/IHHI/IKOB I1.B. ITocrareiinblil kommeHTapuil k I'paxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
Oeneparun. — M.: Cratyr, 2012 — 117 c.

*Bukyr M.A. I'paxmanckuii nporecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 90 c.

%MoxoB A.A., ®umnmnos M.M., Kosanerko A.I'. T PaXIaHCKUIA poriecc: Y4UeOHUK. 2-¢ U3/, IOI. U niepepad. —
M.: FOnutu-Hana, 2010 — 137 c.
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KOTOPBIA MOKET OBbITh IIPEICTABIEH HE TOJIBKO JIMILIb OJHUM JIMLIOM, HO TaK XK€ U
HecKoJIbKUMHU. «CTOpOHa B IpoLecce — 3TO HE KOHKpPETHOe (hU3MYEecKoe WU
IOPUIMYECKOE JIUIO, a KaTeropus, CTaTyC, pojib, MPEACTABIATh KOTOPYIO MOXKET

o 64
YHUCJICHHO HCOIPaHNYCHHBIN KPYT (1)I/I3I/I‘-ICCKI/IX U IOPUINYCCKHX JIUID> .

2.2 IlpaBa 1 00513aHHOCTH CTOPOH

JlaHHast HOpMa, 3aKperuieHHas B ['pakIaHCKOM MPOLECCYyalbHOM KOJEKCE
Poccuiickoit ®enepanuu, coaepxkutrcsi B 4vactu 3 cratbu 38. «CTOpOHBI
NOJIB3YIOTCS.  PaBHBIMU  IPOLECCYalbHbIMM IpaBaMHM M  HECYT paBHbIE
MPOLIECCyaTbHBIE 00S3aHHOCTH» ",

«CTOpoHBI 00J1aJaI0T TEMH KE MPABaMU U HECYT T€ )K€ 00SI3aHHOCTH, YTO U
npyrue nuua, ydactBytomue B aene (cr.35 I'TIK P®). Kpome Toro, ectb u
cCrenuaibHble TpaBa, KOTOPHIMH O0Jaal0T TOJBKO CTOPOHBI, a WMEHHO:
U3MEHEHUE HCTIIOM OCHOBAaHMS WM TPEeIMETa UCKa, YBEIUYECHHE WIU
YMEHBIIIEHUE pa3Mepa UCKOBBIX TPeOOBaHM, OTKa3 OT MCKa, MPaBO OTBETYMKA
MpU3HaTh UCK. TONBKO CTOPOHBI MOTYT OKOHYHTH JI€JI0 MUPOBBIM COIJIAIICHUEM.
CropoHbI 0051a1al0T PaBHBIMH MPOIECCYAbHBIMU MpPaBaMu U 00SI3aHHOCTSIMU, HU
OJIHA U3 CTOPOH HE HMEET KaKOro-JIHO0 MPOIECCyaTbHOro IPEHMYIIEcTBay .

Bukyr M.A. BbienseT Takue MOHSTHS, KaKk CyOBEKTHBHOE TIpakJIaHCKOE
IpOLECCYabHOE MPaBO CTOPOHBI M Tpa’kJaHCKas IpoleccyaibHas 00s13aHHOCTh
CcTOpOHbI. «CyObEKTHBHOE TpPa)XJIaHCKOE MPOLECCyabHOE IPaBO CTOPOHBI —
YCTaHOBJICHHAS] U 00ecriedeHHasi HOpMaMM IPakIaHCKOTO MPOLECCYaIbHOTO MpaBa
Mepa BO3MOYKHOTO IIOBEJIEHHS CTOPOHBI B TI'PAXKIAHCKOM CYJONPOU3BOJICTBE M
BO3MOKHOCTh TPeOOBaHUs OMPEIETEHHBIX ACHCTBUH OT CcyAa.

['paxkmaHckasi TporeccyanbHash OO0S3aHHOCTh CTOPOHBI — Tpedyemoe W

®*Muxaiinosa E.B. CropoHbI B TpaxaanckoM mporiecce Poccuiickoit @eaepanuu: YaebHoe mocodue. — C.: u31-BO
«Camapckuii yausepcuter», 2005 — 57 c.

%« paxpanckuii nponeccyambHsiii kogeke Poccniickoii dexepamum» ot 14.11.2002 N 138-®3 (pex. ot
27.12.2018) (c u3m. u nom., Beryt. B cuity ¢ 28.12.2018) // Cobpanue 3akononarensctBa Poccuiickoii deneparyu.
2002. N 46. Cr. 4532

66KpameHI/IHHI/IKOB I1.B. ITocTareitnblil komMeHTapuil k ['paxknanckomy mpoueccyansHoMY koaekcy Poccuiickoit
®eneparun. — M.: Cratyr, 2012 — 123 c.
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o0ecIeyeHHOe MPOLECCYyaIbHbIM 3aKOHOM JIOJDKHOE TMOBEJACHUE CTOpPOHBI B
TpaXXTaHCKOM CyJIOTIPOM3BO/ICTBE, COOTBETCTBYIOIIIEE CYOBEKTUBHOMY
npolieccyalbHOMY IpaBy CcyJa.

CyObeKTHUBHBIE TPAKIAHCKHE TIPOIECCyalIbHBIE TMpaBa H OO0S3aHHOCTU
ABJISIIOTCS] IPABOBOM OCHOBOM IIPOLIECCYAIBHOU JIEATENBHOCTH CTOpOH>>67.

[lo conepkaHW0 MOXHO BBIJIETUTH TPU TPYHIbl  CYOBEKTUBHBIX
MPOIECCYaTbHBIX MPAB CTOPOH:

1)  mpaBa, peanu3aius KOTOPBIX BJIMSACT HAa JAMHAMHUKY TPakIaHCKOTO
CYJOTIPOU3BOJICTBA;

2)  TpaBa Ha y4acTHE B CyJIcOHOM pa30MpaTesIbCTBE;

3) nmpaBa, oOecreunBarOIIKEe CTOPOHAM CYJACOHYIO 3aIUTy B HIMPOKOM
CMBICIIE.

«K mepBoii rpymme ciemyeT OTHECTH BCE IIpaBa, KOTOPBIC BBIPAKAIOT
OPUHIUI AUCTIO3UTUBHOCTH, KO BTOPOM — Takue MpolieccyaibHbIe MpaBa CTOPOH,
KaKk TMpaBO Ha JIMYHOE YydYacTue B CyJIeOHOM pa3OuparelbCcTBE, IPaBO Ha
MPEICTaBUTENIBCTBO B CYJIE, IPABO HA YYACTHE UCCIIEIOBAHUN JTOKA3aTEIbCTB | JIP.
Tperbto Tpynmy COCTaBISAIOT TMpaBa Ha oOecnedeHus: HCKa, oOecleueHue
JI0OKa3aTelIbCTB, MpaBO Ha OTBOJ CyJeH, MNpPOKypopa, CeKpeTraps CyaeOHOro
3acellaHus, MEepPEeBOJYMKA, HKCIEpPTa, MPaBO TMOJaBaTh 3aMEYaHWE Ha MPOTOKOJ
CyaeOHOTO 3aceaHus i Ap.»°.

«IIpaBo Ha HW3MEHEHHME OCHOBAHHWS WJIA TpPEAMETa HCKa TMPUHAIICKHUT
TOJIbKO HUCTIy. [lom mpeaMeTrom mcka ciemayeT MOHWMATh 3alUIaeMOe HCTIIOM
npaBo (MpaBO Ha BOCCTAHOBJICHUE Ha paboTe, MPaBO Ha BO3MEIICHHE YOBITKOB U
T.1.). OCHOBaHME HCKa — 3TO OOCTOSATENHCTBA, HA KOTOPHIX HCTEI] OCHOBHIBAET
CBO€ TpeOoBaHHE (OCHOBAH MPEJAMET HCKa), WIM NPABOOTHOIICHHE B IIEJIOM,
COCTaBIISIIONIEe MpeIMeT MCKa. B KauecTBe OCHOBaHHM MCKa MOTYT BBICTYHATh

CACJIKHK, PCIICHUA TOCYAAPCTBCHHBIX W MYHHUIUIIAJIBHBIX OpPI'aHOB, (1)aKTI)I

"Bukyr M.A. I'paxmanckuii nporecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 91 c.
%Tam xe, 92 c.
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MPUYHHEHHS BPEAA U T.IL» .

«OTKa3 OT UCKa — 3TO BaXHOE JUCIIO3UTHBHOE MPABO MCTIA, O3HAYAOIIEE,
YTO HCTEll OTKa3ajcsi OT CBOEro MaTepualbHO-TIPABOBOTO TpeOOBaHUA K
OTBETYMKY, a, CJIEIOBATEIbHO, U OT MPOAOJLKEHMs mporecca. OTka3 OT HcKa
BO3MOYKEH KakK B CyJIl€ IEpBOM, TaK U B Cy/i€ BTOPOM MHCTAHLMU, & TAKXKE B CTAUU
cyneoHoro Haazopa. Ilo cymectBy, 00 3TOM K€ HIET pedb WU B CTaauu
UCITOJIHUTEJIBHOTO TMPOM3BOJICTBA, KOIJa OHO IpEKpamlaercs BBHIY OTKas3a
B3BICKATEISL OT B3BICKAHHS .

OTBeTuMK Tak XK€ MMEET IPaBO NPU3HATh MCK. Ero npusHaHue o3HaA4aeT,
YTO OH NpHU3HAET TpeOoBaHHE K HeMy ucTua. llpu mpu3HaHUM KMCKa W MPUHATUAU
€ro CyJOM, HpOLECC MPOJOJIKAETCS M IO JEedy BBIHOCUTCS pelIeHHe 00
YIOBJIETBOPEHUU HCKOBBIX TpeOoBaHUM. «lIpu3HaHHE OTBETYMKOM HMCKa BJIEYET
NPUHATUE PEUICHUS], B KOTOPOM YKa3bIBAE€TCS, MMOJHOCTHIO WM YaCTUYHO MMPU3HAH
UCK M B KAKOM 00bEME MOJJIEKUT YAOBIETBOPEHUIO TpeOoBaHUs ucTua. B ciydae
HEMPUHATUS CYAOM OTKa3a MCTIA OT MCKA, MPU3HAHUS UCKA OTBETUYMKOM WIIA HE
YTBEPKACHHUSI MUPOBOT'O COTJIALICHHSI CTOPOH, CYJl BBIHOCUT 00 3TOM OIpeeIeHNE
¥ IIPOJIOIIKAET PACCMOTPEHHE JIeJIa 1O CYIIECTBY» .

Tak jxe CTOpPOHBI MMEIOT MpPaBO 3aKIOYUTh MEXIYy COO00W MHUPOBOE
corjamieHue. «MHUpoOBOE COIIAIIEHHE — 3TO JBYCTOPOHHHUH JOTOBOP, B KOTOPOM
CTOPOHBI HMJYT HA B3aUMHBIE YCTYIKH APYr APYTY, OMNpENEsssi CBOU IpaBa U

72
O0SI3aHHOCTH 110 CHOPHOMY MPABOOTHOIICHUIO

MupoBoe coruaiieHue
3aKJTIOYACTCS  TOJBKO  MEXAY  CYOBEKTaMH  CIOPHOTO  MaTePHAIBHOTO
MPABOOTHOIIEHUA. B YacTHOCTH, TOJIBKO MEXIY HCTIIOM, OTBETUYMKOM WIIH
TPETHUM JIUIIOM, 3asBIISIONINM CaMOCTOSATENbHbIE TPEOOBAaHUSI OTHOCUTEIHHO
npeamera crnopa. OQHAaKO HE MO BCEM KATETOPHUSIM JIEN JOMYCKAETCs 3aKIIOUYCHHE

MHPOBOI'O COTJIallICHUA. «He AOITYyCKaCTCs 3aKIIIOYCHUEC MUPOBOI'0 COrjialiCHUA 110

GngaIHeHI/IHHI/IKOB I1.B. TTocTareiinblil koMmMeHTapuil k ['paxknanckoMy npoueccyalsHOMy Kojekcy Poccuiickoit
Oeneparun. — M.: Cratyr, 2012 — 125 c.

"Tpeymankos M.K. ['pasmanckuii npouecc: YueGHHUK. 5-¢ U3, mepepab. u goi. - M.: Cratyt, 2014 - 308 c.
71KpaHIeHI/IHHI/IK0B I1.B. ITocrareiinblil kommeHTapuil k I'paxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
®denepanun. — M.: Cratyt, 2012 — 127 c.

"2Tpeymnnkos M.K. 'paxmanckuii npouecc: YueGHUK. 5-¢ u31., mepepab. u goi. - M.: Craryt, 2014 — 315 c.
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nenaM ocoboro mnpousBoicTBa. Ilo HEKOTOpPBIM KaTeropusiM 1€l HCKOBOI'O
IIPOU3BOJICTBA, MUPOBOE COIJIALIEHUE HE MOXKET OBITh 3aKIIIOUEHO (Hampumep,
JIe1a O JIHIICHHH PONTETBCKHX MPaB)» -,

«3asBieHHE HCTHAa 00 OTKa3e OT HCKa, NPHU3HAHUE HCKAa OTBETYMKOM H
YCIIOBHSI MHUPOBOTO COIJIAIIEHHs] CTOPOH 3aHOCATCA B MPOTOKOJ CyAeOHOTO
3aceljaHusl U TMOANUCHIBAIOTCS UCTIIOM, OTBETYMKOM WM OOE€MMHU CTOpoHamu. B
clly4ae, €clid OTKa3 OT MCKa, IPU3HAHUE MCKa WJIM MUPOBOE COrJIAIIEHHE CTOPOH
BBIP@XEHBl B AaJIPECOBAHHBIX CYyAy 3asdBJICHHUAX B IHCBMEHHOW Qopme, 3Tu
3asBJICHUS] TPUOOIIAIOTCS K /€Ty, Ha YTO yKa3bIBaeTCsl B MPOTOKOJIE CyIAeOHOIo
3aceaHus .

[lonBoas urtorm K AaHHOMY maparpady, CTOUT yKa3aTb, YTO y CTOPOH,
NOMUMO TMpaB U OO0sA3aHHOCTEW, 3aKpEIUIEHHbIX B cTaThe 35 ['pakmaHcKoro
MPOLIECCYATBHOTO KoJiekca Poccuiickoilt denepanuu, €CTh €I U CIEIUaIbHbIC,
WIM KaK UX €lle Ha3bIBAIOT, PACIOPSAUTENBbHBIE MTpaBa. CrenuanbHbIMA OHHU TaK
Ha3bIBAIOTCS, TOTOMY YTO HaXOJSATCS TOJIBKO Y CTOPOH, a paCIOPSAUTEIbHBIMU —
npeBpalias UX B KHU3Hb, CTOPOHBI Kak Obl pacropsKaroTcs Cyap00i mporecca, To
€CThb BIMAIOT Ha ero xoi. I[lo HameMy MHEHHWIO, 3TO €Ile pa3 J0Ka3bIBAET, YTO
CTOPOHBI ABJISIOTCS TJIABHBIMUA U HEOOXOAMMBIMHU JIMIIAMHU, YYaCTBYIOLIMMH B JIETIE,

B rpakJianckoMm nporuecce Poccuiickon denepanuu.

73KpaHIeHI/IHHI/IK0B I1.B. ITocrareiinblil kommeHTapuil k I'paxaanckoMy npolueccyalbHOMy Koaekey Poccuiickoit
Oeneparun. — M.: Cratyr, 2012 — 127 c.
"Tam xe, 131 c.



38

I''TABA 3TPETBU JIMLA, YHACTBVYIOUIUE
B I'PAXKJAHCKOM ITPOLECCE. «ITPOLHECCY AJIBHBIE UCTLIbI»
3.1 TpeTbu nuna, 3asBISIOIIME CAMOCTOSATENBHBIE TPEOOBAHNUS

OTHOCUTEJILHO MpPEaMETa Cropa

K numam, ydacTByromuM B J€J€, OTHOCATCS TPEThU JIMLA, 3asBIISIOLINE
CaMOCTOATEIbHBIC TPEOOBAaHUS OTHOCUTEIHHO MpEaMEeTa CIopa, KOTOphIE, KaK H
CTOPOHBI, UMEIOT MaTE€pPUAJIbHO-TIPABOBOM U MPOLIECCYaTbHbII UHTEPEC B HCXOME
Jena. 3aKOHOJATENbHO, HOPMBI O JTaHHBIX JIMIAX, 3aKpeIuieHbl B ['paxaaHCKOM
nporeccyanbHoM Koaekce Poccuiickon ®@enepanuu, B crathe 42, B KOTOPOU
PACKpBIBAETCA MPOLECCYANbHBIM TMOPAJOK BCTYIUIEHHS B J€JI0, a TaK Xe,
MOCIIEICTBUA, KOTOPBIE MPOUCXOIST B JETIE.

3aKOHOJATEeNb HE MAET JICTAIbHOIO OMNpEAeNeHUus TpeTbux aul. OaHako
aBTOPBI IPABOBOM JIUTEPATYPHI, YUYEHBICE U IIPABOBEIbI, BBIACISAIOT CIICIYIOLIUE
ONPEACIICHUS.

Hanpumep, TpeymnukoB M.K. onpegenun mNOHATHE TPETBUX JIML,
3asIBJISIIONIME CaMOCTOSITENIbHbIE TPEeOOBaHUS OTHOCUTENBHO IMpeAMETa CIopa,
cleayrommuM oopa3zoM. «JIUIo MOXET BCTYNUTh B MPOIECC, BOZHUKIIUN MEXIY
JPYTUMU CYOBEKTaMH, [JIs 3alllUThl CBOEro mpama. Takoe JIUII0 Ha3bIBaeTCA
TPETbUM JIMIIOM, 3asBISIONIUM CAMOCTOSITEIbHBIE TPEOOBAaHUS OTHOCUTEILHO
TpeMeTa cropay .

Bukyt M.A. Beli€IMIIa HEMHOTO IpyTO€ omnpeaeneHue. « TpeTbuMu Juiamu,
3asABISIONIMMU  CaMOCTOSITENIbHBIE TpeOOBaHUS Ha TPEAMET CIopa MEXIy
CTOPOHAMH, SIBJISIFOTCS JIMIA, BCTYMAIOIIME B YK€ BO3HUKIIAKW IPOLECC MyTEM
MPEABABICHUS UCKA HA OOIIMX OCHOBAHUAX JJISI 3alIUThI CBOMX IPaB U 3aKOHHBIX
I/IHTepeCOB>>76. To ecTp, BCTYIUIEHUE TAKOTO JIMIIA HE YTO MHOE, KaK MPEIbIABICHUE
ucka, TpeboBanus. TOIBKO UCK MPEABSBISIETCS K YK€ YYaCTBYIOIIUM B IIPOIIECCE

JugaM, IIPUTOM, YTO JIMLOAMH, K KOTOPBIM IIPCABABIAIOTCA Tp€6OBaHI/I$I, MOT'YT

*Tpeymankos M.K. I'pasmanckuii npouecc: YueGHHUK. 5-¢ U3, mepepab. u gom. - M.: Craryr, 2014 - 321 c.
"*Bukyr M.A. I'paxmanckuii npouecc Pocenn: YaeGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 101 c.
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OBITh KaK MCTLIOM, TaK U OTBETYMKOM. Tak e MCK MOXKET ObITh MPEIBSBIEH U K
00euM CTOpOHaM.

[Takapssa M.C. nognepxuBaeT BO MHEHUM BUKyT. MBI 3TO BUIUM, UCXOIS
W3 JIAHHOTO €W OmpeAeieHuss TPETbUX JIUIl, 3asBISIIONIUX CAMOCTOSATEIIbHbBIC
TpeOOBaHMsSI OTHOCHTEIIBHO TIpenMera cropa. «TpeTbm JmIa, 3asBISIONINAC
CaMOCTOATENbHbIE TPEOOBaHUS, - JUIA, BCTYMAIONIME B YK€ BO3HUKIIMN MEXIY
HCTIIOM Y OTBETYMKOM MPOIECC JJIS 3alIUThl CAMOCTOSITEILHBIX MIPaB HA MPEAMET
criopa»’’. «Hampumep, B criope MexIy CyIpyraMH IO IOBOALY Paszielia COBMECTHO
HQ)XATOIO  MMYIIECTBA B KayeCcTBE  TPEThEro  JHIA,  3asBIAIOLIETO
CaMOCTOSITETIbHBIE TPEOOBAHUS OTHOCUTEIILHO MPEAMETa Copa, BHICTYNAET JIUIIO,
cuuTaroniee ce0s COOCTBEHHMKOM 3TOro uMyliecTBa. MCk >KeHbI K CBOEMy
ObIBILIEMY MYKY 00 MCTpEOOBaHMM y HErO IIBEHHOW MalllMHbI, TPHOOPETEHHOW B
nepuoji HaxoXJIeHUuss ux B Opake. B kauectBe TpeThero Juma, ¢
CaMOCTOATEILHBIMU TPEOOBAHUSIMU B MPOIIECC BCTYIUI TUPEKTOP KYPCOB KPOUKH
W IIUTHS, COOOIIMBIIMKM, YTO MPEIMET CIopa MPUHAIICKHUT Kypcam, KOTOpPbIC
MOCeIaTa UCTHIIA, OHA B3SUIA IIBSHHYIO MAIIHHY BO BPEMEHHOE MOIb30BAHHEY .,

HexoTopbie aBTOpPBI OTOXKAECCTBISIOT MOHITUS TPETHETO JIUIIA, 3asBIISIIOLINE
CaMOCTOSITEJIbHbIE TPEOOBAaHUSI OTHOCHUTEIBHO TIPEAMETa CIopa, W TOHATHS
COMCTIIA.

CoepuieHHO npoTtuBonooxHoe MHeHne y [Hlakapsa M.C.: «Tperbe nauuo,
3asIBIISIIONIEE CAMOCTOSITEIbHBIC TPeOOBaHUSI, HEOOXOMMO OTJIMYATh OT COHUCTIIA.
TpeGoBaHUSI COMCTIIOB BCEr/ia aJpecOBAaHbl K OTBETYMKY U HE HCKIIOUYAIOT JIPYT
npyra. Mck TpeThero juiia, B OTJIMYUE OT MCKAa COYYaCTHUKOB, HE MOXKET OBITh
3asiBJICH COBMECTHO C IEpPBOHAYAIBHBIM HCKOM; TpeOOBaHUE IMEPBOHAYAIHHOTO
UCTIIa U TpeOOBaHME TPETHETO JIMIA, HANPABICHHBIC HA OJWH U TOT K€ OOBEKT

CIopa, MCKIIOYAIOT APYT JIpYyra; 3TH JIMIA, KaK MPETEHACHTHl HA OAUH U TOT XK€

" Anexuna C.A., Biaxees B.B., Bbounep A.T., lakapsu M.C. u np. ['paxkaanckoe npoueccyaibHOe MpaBo:
VYuebnuk. — M.: TK Benbu, Uzn-eo IIpocmekrt, 2005 — 87 c.
78TpeymankoB M K. I'paxxganckuii npounecc: YuebHuk. 5-e usa., nepepad. u gom. — M.: Cratyt, 2014 — 325 c.
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00BEKT CIIOpa, HAXOIATCS B CIIOPE M MEXKILY COOOH (CIIOP MPETEH/ICHTOB)» .

Mmuenue lllakapsa nopnepxuBaer u TpeymHukoB M.K.: «rpetpe muno un
UCTEl[ SBISIOTCS TPEINOJIaraeMbIMU  CYOBEKTaMU PAa3UYHBIX TI0 CBOEMY
COJICP>KaHUIO MAaTEPUAIbHBIX MPABOOTHOIICHUMN, XOTS OHU M BO3HUKIIU IO MTOBOY
oHOTO 00BekTa. COUCTIIBI K€ — MPEIIoiaraéMble YIaCTHUKHA €MHOTO CIIOKHOTO
MHOTOCYOBEKTHOTO MPABOOTHOIIEHUS TMPU 00s3aTETLHOM COYYaCTHH, WU Ke
HECKOJIbKMX, HO QJOTHYHBIX 10 CBOEMY COJCP)KaHUI0 MaTepHaIbHBIX
PaBOOTHOIIEHUN Tipu  ¢dakyIbTaTUBHOM coydacTuu. Wx TpeOoBaHus He
HCKITIOUAIOT APYT APyra» .

OTBeTYMKAMH MO HCKY TPETHETO JWIA SIBISIIOTCS 00€ MepBOHAaYaIbHBIC
CTOPOHBI UJIU OJJHA U3 HUX.

OTBeTHast CTOpPOHA, MO UCKY TPEThEro JuIla, OyAeT MpeAcCTaBlieHA ABYMS
JHUIIAMH, YTO B HEKOTOPOM CITydae, MOKHO Ha3BaTh CXOKHM C MHO)KECTBEHHOCTBIO
aui. OJIHaKO, COOTBETCTBEHHO MPOLECCYaTbHBIMU COyYaCTHUKAMHU, OHHU SIBJIATHCSA
HE OynyT.

[IpoueccyanpHO€  MOJIOKEHUE  TPETbHX  JIMI  OYEHb  CXOXE C
POLECCYaIbHBIM MOJIOXKEHHEM CTOPOH. OHHU TaK K€ BBICTYNAIOT OT CBOETO UMEHU
¥ B 3aIIUTy CBOUX MHTEPECOB. TPEThUMH JIMIIAMUA MOTYT OBITh KaK TpaKIaHe, TaK
U ropuauueckue auna. OQHAKO TPeTbU JIMLA BBICTYHAIOT TOJIBKO B HCKOBOM
IPOM3BOJICTBE.

Yro kacaetcs mpaB U 00s13aHHOCTEN TPETHUX JIMII, TO OHU CXOXKHU CIIpaBaMu
U o0si3aHHOCTAMHU HcTHA. «OHM TOJAIOT CaMOCTOSTEIbHOE HCKOBOE 3asiBICHUE,
KOTOPOE OIJIaYMBAETCS TOCTIONUIMHOW, HECYT COOTBETCTBYIOIIME PACXOJIbI, a TaK
&Ke 00513aHHOCTU M TOJIb3YIOTCS APYTMMHU MpaBaMy UCTIA, B TOM YHUCIE IPaBOM
OTKa3aThCs OT CBOUX TpeOOBaHWM, YMEHBIIUTh WIH YBEIUYUTH pa3Mep
TpeOOBaHUI, M3MEHUTHh MNPEAMET WM OCHOBAaHHWE HCKa W JaXKe 3aKITIOYHThH
mMupoBoe corjamenue. [lpu npumeHeHMH Mep 1O OOECMEYEHHMIO HCKa, IO

HHUIOWATUBE TPCETHETO JiMLa, 3adBIAIOIICIO CaMOCTOATCIIbBHBIC TpC6OBaHI/I$I

" Anexuna C.A., Biaxees B.B., Bbounep A.T., Hlakapsu M.C. u gp. I'paxkganckoe npoueccyanbHOe MpaBo:
VYueonuk. — M.: TK Benbu, Uzn-so IIpocnekrt, 2005 — 87 c.
80T peymnnkos M.K. I'paxanckuii npouecc: YueGHUK. 5-¢ U311, mepepab. u xoiL. - M.: Craryt, 2014 — 328 .
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OTHOCHUTEJIBHO TMpEIMETa CIopa, B Ciaydasx, npeaycMoTpeHHbix cr.146 I'TIK PO,
TPEThE JIUIO BO3MEIIACT IPHIMHCHHBIC YOBITKI» .

Eciu  Tperhbe nuIO, 3asgBISIONIEE  CAMOCTOSTEIbHBIE  TPEOOBAHMS
OTHOCHTEJIBHO TIpeIMEeTa CIopa, aJpecyeT CBOM HMCK O00EMM CTOpPOHaM, a HCTEIl
OTKa3ajcsi OT CBOEr0 IEPBOHAYAIBHOTO HCKAa K OTBETUMKY, TO MIPEAMETOM
pPacCMOTPEHHsI OCTAeTCsl MCK TPEThEro JHUIla K HMCTIy W OTBEeTYHMKY. B Takom
ciydae, CyObeKTaMH MHPOBOTO COIJIANIEHUS OCTAIOTCS TPEThE JIMIO C OJHOMN
CTOPOHBI, @ MCTEI] M OTBETYUK — C JApyrod. Ilpudem wucren mnepexoguT B
MPOLIECCYAIbHBIN CTaTyC OTBETUHKA.

Ecnu e Tperbe IHIO, 3asBISIIONIEE CAMOCTOSITEbHBIE TpeOOBaHUs
OTHOCHUTEJIBHO MpPEAMETa CIIOpa, aApECyeT CBOM UCK TOJIBKO OTBETYUKY, TO OTKa3
OT KCKa MEPBOHAYAIBHBIM MCTIIOM MPEKpallaeT CyAONPOU3BOACTBO TOJBKO B
OTHOILICHUHU TEPBOHAYAIBHBIX CTOPOH, U CYOBEKTaMHU BO3MOKHOIO MHUPOBOTO
COTJIAIIEHUSI MOTYT OBITh TOJIBKO TPETHE JTUIO0 U OTBETUHK.

Ecnu  Tperbe 1m0, 3asABISIIONIEE  CAMOCTOSITEIBHOE  TpeOOBaHUE
OTHOCHUTEJIBHO TMPEIMETa CHopa, agpecyeT CBOM MCK K HCTILy, TO OTKa3 OT MCKa
MEepPBOHAYAIILHBIM HCTIIOM BIIEYET 32 COOO0M BHIOBIBAHME OTBETUMKA U3 MpOIEcca, a
UCTEIl CTAHOBUTCSA OTBETUMKOM. B Takom ciydae, CyObEeKTaMH BO3MOXHOTO
MHPOBOT'O COTJIAIIEHUSI CTAHOBSITCSL TPETHE U0 U IEPBOHAYATBHBIN UCTEL.

Cornacho cratbe 42 ['paxk1aHCKOTO MpOoIeCCyalbHOro Kojaekca Poccuiickoit
denepaniy, «TPETbH JIHIA, 3aABJISIONINE CAMOCTOSTENbHBIE TPEOOBAHMS
OTHOCHUTEJIHHO TIPEAMETa CIopa, MOTYT BCTYNHTH B JIEJ0 J0 MPUHATHUS CYIeOHOTO
MOCTAHOBJICHUsI CYJIOM TepBOM MHCTAHIMU. OHU TOJIB3YIOTCS BCEMH MpaBaMH U
HECYT BCE OOS3aHHOCTH HCTI@» > . B TakoM clydae, pacCMOTPEHHE mena
MPOU3BOJIUTCS C caMoro Hadayna. Bukyr M.A. ke mpemiaraer 0osiee pazyMHYIO
TOYKY 3peHus. [1o HaleMy MHEHUIO, Takas Mo3ulius 0oJiee pasyMHa, TaK Kak Mpu

BCTYIUICHUM TPCTHBCIO JiMda B  IIPOLCCC, HOHaI[O6$ITCH JOITIOJIHUTCIIBHBIC

BleaHIeHI/IHHI/IKOB I1.B. ITocTareiinblil koMmMeHTapuil k I'paskganckoMy mpoleccyanbHOMY Kofekcy Poccuiickoit
®Oeneparun. — M.: Cratyr, 2012 — 133 c.

8«0 pakAaHCKHH mporeccyalbHbli kKoneke Poccuiickoit denepamum» ot 14.11.2002 N 138-P3 (pen. ot
27.12.2018) (c u3m. u nor., Beryi. B cuity ¢ 28.12.2018) // Cobpanne 3akoHonatenscrBa Poceniickoit @enepanni.
2002. N 46. Cr. 4532
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JI0Ka3aTeNnbCcTBa, OOOCHOBBIBAIOIIME HMCK TpeTbhero suna. «lIpaktuuecku Oonee
[EJIeCO00Pa3HO BCTYIUICHUE TPETHETO JIMIA, 3asSBISIONIETO CaMOCTOATEIbHBIC
TpeOOBaHUSI OTHOCHUTENBHO INpEeAMETa CIOpa, B CTAaAUM MOATOTOBKHU Jefla K
CyIeOHOMY pa3OHpaTenbCTBY» .

[lonBoast wtorm nanHoro maparpada, Kak YK€ TOBOPWJIOCH paHee, U
IpOLECCYaIbHbId CTAaTyC, U NPAaBOBOE IMOJIO)KEHUE TPETBUX JIUL], 3asBIIAIOIINE
CaMOCTOSITENIbHBIE TPeOOBaHMSI OTHOCUTENIBHO TMpEAMETa CIopa, CXOXKH C
IpoLECCYyaIbHbIM cTaTycoM ucTia. OHaKo 3TO pa3Hble MPYMIbI JHIL, U, HECMOTPS
Ha OoJblliee KOJIUYECTBO TOXKJIECTBEHHOCTH, y TPETbUX JHIl €CTh IpPHU3HAKH,
KOTOPBIC OTIUYAIOT UX OT APYTUX JIUI, YIaCTBYIOUINX B JIEJIE.

Bukyt M.A. BbIieNIi€T HEKOTOPBIE U3 HUX:

«1)TpeTbe NULI0, 3asBISIONIEE CAMOCTOSTENIbHBIE TPEOOBAHNSI OTHOCUTEIBHO
npeaMeTa Ccropa, BCerJa BCTYMAaeT B HayaThld TMpOIECC, WHBIMU CIIOBAaMHU
BTOpraeTcs B Uy>Koil mpoiecc;

2)OTBETYMKOM TEpell TPETHUM JIMIIOM, 3asBISIONIMM CaMOCTOSTEIIBHBIC
TpeOOBaHUSI OTHOCUTENIBHO MpeaMeTa CIopa, MOTryT ObITh KaK OJHa U3
NepBOHAYaJIbHBIX CTOPOH, TaK U 00€ cpasy;

3)ocHOBaHHS TPeOOBAaHUS TPETHETO JIUIA MOTYT OBITh TAKMMU K€ (HE TeMHU
e, a aHAJIOTMYHBIMU) WJIK UHBIMU;

4A)UCK TpPEThEro JIMIA, 3asBJSIONIETO CaMOCTOSATEIBHOTO TPEOOBAHMS
OTHOCHUTEJILHO IpEeaMeTa CIopa, HE MOXKET OBbITh IMPEIBSIBICH COBMECTHO C MCKOM
NEPBOHAYAIBHOTO UCTIA (COMCTIOB), TaK KaK TPEThe JHUIO0 U MEepBOHAYAIbHBIN
ucTen (MUCTIBI), SBISIOTCS HOCUTEISIMHA B3aMMHO HCKIIOUAIONIUX JIPYyTr JApyra
UHTEPECOB, U YJOBJIETBOPEHUE TPEOOBAHUN UCTIA JOJDKHO MOBJIEYb OTKAa3 B MCKE
TpEeThEMY JIUIY U HA060poT» .

Eciu nuiy, koTopoe UMeENO HaMepeHHe BCTYNUTh B IMPOILECC C
CaMOCTOSITEIbHBIMU TPEOOBaHUSIMH, OBLJIO OTKa3aHO, TO OHO MMEET MPaBo MOAATh

UCK K CTOpPOHE, KOTopas Bblurpana jaeno. Ho, mo MHEHHIO Jpyrux aBTOpPOB U

8Bukyr M.A. I'paxmanckuii npouece Poccnn: YaeGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 103 c.
®Tam xe, 105 c.
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Bukyr M.A. B TOM 4mcie, Takoi crnoco0 3aiuTsl CBOMX IpaB SBJISIETCS HE BCerna
3¢ (EeKTUBHBIM, «TaK KaK BEIlb, MO IMOBOJY KOTOpPOW OBUIO PaccCMOTPEHO U
pa3pemIeHo AeI0 MeXy UCTIOM U OTBETYMKOM, K MOMEHTY MPEIbSIBICHUS TAKOTO
UCKa, MOXeT ObITh YHHYTOKEHAa WJIM OKa3aThCi B  COOCTBEHHOCTHU

85
HEJI0OPOCOBECTHOTO BIAACHbIA U T.IL.Y .

3.2 TpeTbu nuna, HE 3aBIAIONINE CAMOCTOSITENIbHBIX TPeOOBaHUI

OTHOCHUTCIIBHO IIpCAMCTA CII0pa

[ToMrumO TpeThbUX JUI, 3asSBIAIONIMX CAMOCTOSITEIbHBIE TpeOOBaHUs
OTHOCUTEJIBHO IMpPEIMETa CIIOpa, CYILIECTBYIOT TPETbU JIMIA, HE 3asBISAIOLIME
CaMOCTOATENBHBIX TPeOOBAHMII OTHOCHTENBHO cropa. MX mpoueccyanbHbli
CTaTyc, MOPSAOK BCTYIUICHUS B JIEJIO W MPABOBOE IOJOKEHUE, 3aKPEIUICHBI B
cratbe 43 I'pak1aHCKOro ImpoIeccyalbHOTo Kojiekca Poccuiickoil deaepanni.

JleranbHOTrO ONpeneNeHUus TPEThbUX JIUII, HE 3asIBIAIOIINX CAMOCTOSITEIbHBIX
TpeboBaHMil OTHOcUTENbHO mpeameta cropa, B [TIK P® ne naercs. Illakapsn
M.C. ompenenser uUX CIEAYIOMUM O0pa3oM: «TPEThE JIUIIO, HE 3asBISIOIICEe
CaMOCTOSITeJIbHOE TpeOOBaHME Ha MPEIMET cropa (TpeThe JUIO M MOOOYHBIM
y4acTHeM), - JIMIO, y4acTBYIOIIeEe B JieJ€ Ha CTOPOHE MCTIA WJIM OTBETYMKA B
CBSI3M C TEM, UTO PEUICHHWE MO ey MOXKET NOBIUITh Ha €ro mnpaBa WU
06513aHHOCTH I10 OTHOILICHHUIO K OHOI U3 CTOPOH» .

COOTBETCTBEHHO, TPETHE JIMIIO BBICTYNAET HA OJIHOW U3 CTOPOH, U UMEET C
ATOM CcTOpOHOM 00HMil uHTepec. Ho B oTiiune OT CTOPOHBI B jielie, TPEThH Ul
VMMEIOT TOJIBKO MPOLIECCYAJIbHBIM MHTEPEC, TAK KAK B CAMOM CIIOPE O MPABE OHU HE
Y4acTBYIOT, U 110 OOJIBIIIOMY CYETY, OH UX HE UHTEpPECYyeT.

Tperbn nuila, Kak W BCE JIMIA, YYaCTBYIOIIHUE B JeJie, B TPAXKIAHCKOM
mpoliiecce, MpeciaeaytoT CBOM CcOOCTBeHHbIC Ienu. «OCHOBHBIC IEIU YYacTHs

TPETbUX JIWL, HC 3agABIAIOIINX CAMOCTOATCIbHBIC TpC6OBaHI/I$I B IIponecce, COCTOAT

%Bukyr M.A. I'paxmanckuii npouece Poccnn: YaeGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 106 c.
8 Anexuna C.A., Braxees B.B., Bounep A.T., lakapsu M.C. u ap. ['paxknanckoe npoiieccyaibHOE IpaBo:
VYueonuk. — M.: TK Benbu, U3n-o IIpocnekr, 2005 - 88 c.
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B TOM, 4TOOBI 3alIUTUTh CBOM COOCTBEHHBIE MHTEPECHI, IOCKOJIbKY PEIICHUE CYAa,
BBIHECEHHOE I10 OCHOBHOMY CHOpPY MEXAY HMCTHOM W OTBETYUKOM, MOMKET
TMOBIMATH HA €r0 COOCTBEHHBIC IPABa MO OTHOLICHHWIO K OXHOH H3 CTOPOH»® .
Takoe BIusiHEE MOXKET OBITh CBSA3aHO C MPABOM pErpecca NepBOHAYAIBLHO CTOPOHBI
K TPETbEMY JIMIYy, WJIM C HWHBIM IOPHJAMYECKHUM HHTEepecoM. MMEHHO mnpaBo
perpecca ABJISIETCS. OJHUM U3 OCHOBAaHUM IIPUBJICUYCHUS TPETHUX JIULI.

«B Teopuu rpakJaHCKOTO MPOLECCYATIbHOIO IpaBa BbICKa3aHa MBICIb O
TOM, YTO IPABOOTHOILIEHNE TPETHETO JINLA CO CTOPOHOM NPOU3BOJHO U 3aBUCHMO
OT MEPBOHAYAIBHOTO CIIOPHOTO IIPABOOTHOLICHUS MEXAY HCTLIOM U OTBETYMKOM,
COCTABJISIFOLIMM IPEIMET OCHOBHOIO MCKa. Takasi XapakTepuCTUKa MaTEpUaIbLHOTO
IIPaBOOTHOLIEHUS], KOTOPBIM CTOPOHA CBSI3aHA C TPETHUM JIMLIOM, HE 3asBIISIIOLIUM
CaMOCTOATENbHBIX TPEOOBAaHUW, HE COOTBETCTBYET JAECHCTBUTEIBHOMY MOJOKEHHUIO
Bemeii» . Bolee TOYHO MOXHO CKa3aTh, 4TO CYIICCTBOBAHHE TPETHEro JIHIIA,
0osiee MPOU3BOAHO OT CaMHUX CTOPOH, HEXEIU OT CIIOPHOTO IMPaBOOTHOILIECHMUS,
Bellb BHE CYJIEOHOro mpouecca, Mo Cropy, MEXIy HMCTIOM U OTBETYUMKOM, HE
MOXET IMOSBUTHCS TPEThE JIMIO, HO CaMO MATEpUAJIbHOE OTHOILICHHE, MEXAY
OJTHOM U3 CTOPOH U TPETHHUM JIMLIOM, COBEPLIEHHO SICHO CYILIECTBYET.

[loMmuMo 1enei, y TpeTbUX IJIML, HE 3adBISIIOUIME CAMOCTOSATEIbHBIC
TpeOOBaHUSI OTHOCUTENILHO NpeaMeTa CIopa, CYIIECTBYET TakK K€ U psi 3ajad.
«YyacTtue TpEeTbUX JIMI, HE 3asBISIOIIMX CAMOCTOSTENbHBIX TpeOOBaHUW Ha
IpeaMeT cropa, 00ecreurnBaeT BhIMOIHEHHE LENO0ro KOMIUIEKCa MPOLEeCcCyalbHbIX
3a/ay:

1)  BoO-mepBBIX, 3AIIUTY MaTEPUATBHO-NPABOBBIX HMHTEPECOB TPaKIaH,
OpraHu3alyi, BEICTYAOIINX B MMPOIECCE B KAYECTBE TPETHETO JINLIA;

2)  BO-BTOPBIX, COJICHCTBHE B 3allUTe CYOBEKTUBHBIX MpPaB TPaKIaH U

OpraHu3allyiii, BHICTYNAIOUIUX B KAYECTBE CTOPOH MO JEINYy;

¥ Tpeymnnkos M.K. ['paxmanckuii npouecc: YueGHUK. 5-¢ U311, mepepab. u xoiL. - M.: Craryt, 2014 — 337 c.
8Bukyr M.A. I'paxmanckuit npouecc Pocenn: YueGuuk. 2-¢ usa. — M.: FOpucts, 2006 — 108 c.
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3)  B-TpPETbUX, BCECTOPOHHEE U TOJHOE B COOTBETCTBHH C OOBEKTUBHOM
HMCTUHOW YCTAHOBJICHHE BCEX OOCTOSITEILCTB MO JI€NIy; B-UETBEPTHIX, SIKOHOMUIO
BPEMEHH U CHII CyIa» .

CornachHo ctatbe 43 ['paxk1anckoro mpoleccyanbHOro kojaekca Poccuiickoi
denepanuy, «TPEThbH JIMIA, HE 3asBIISIONINEC CAaMOCTOATEIBHBIX TpeOOBaHMUI
OTHOCUTEJIBHO MPEAMETA, MOTYT BCTYNHTh B JEJIO HA CTOPOHE WJIM OTBETUHKA JI0
MPUHATUS CYJIOM TIEPBOM MHCTAHIMH CYJAEOHOTO IMOCTAHOBJICHHS MO Ty, CCIH
OHO MOJKET MOBJMATH Ha UX IpaBa WK 00SI3aHHOCTH 1O OTHOUIEHUIO K OJHOW U3
cTopoH. OHU MOTYT OBITh MPUBJICYEHBI K YUACTHUIO B JIEJIE TAKXKE MO XOAaTalCTBY
JUIl, yYacCTBYIOIIMX B Jeje, WM [0 HWHUIMATUBE cyaa. TpeTbu mula, He
3asIBJISIIONIME CaMOCTOSATENBHBIX TPeOOBaHMI OTHOCHUTEIBLHO MpEaMETa CIopa,
MOJIB3YIOTCSI TIPOIIECCYAIbHBIMU MIPaBaMHU M HECYT MPOLIECCyalIbHbIE 00sS3aHHOCTH
CTOPOHBI, 32 UCKJIIOYEHUEM TpaBa HA U3MEHEHUE OCHOBAHUS WU MpEaMeTa MCKa,
YBEIMYECHHE WM yYMEHBIICHHE pa3Mepa HCKOBBIX TpeOOBaHUM, OTKa3 OT HCKa,
NpU3HAHUE WCKa WM 3aKJIIYEHUE MHPOBOTO COTJIAIICHMS, a TaK e Ha
MPEABIBICHUE BCTPEYHOTO HMCKAa M TPeOOBaHWE MPUHYAUTEIHHOTO HCIOJHECHUS
pemieHns cyna. O BCTYIUIGHMM B J€JI0 TPEThbUX JUI, HE 3asBISIONINX
CaMOCTOSITEJIbHBIX TPEOOBAHUM OTHOCUTEIBHO TMpEAMETa CIOpa, BBIHOCUTCS
OTIpeIeTICHIE CyIa»” .

TeM cambIM, 3aKOHOJATETh YKA3bIBACT, YTO Y TPEThUX JIUII, HE 3asBISIONINE
CaMOCTOATENbHbIE TPEOOBAHMSI OTHOCUTEIHHO TMIPEAMETa CIOpa, OTCYTCTBYET
BO3MO>KHOCTb UCIOJIb30BATh CIIELUANIbHBIC, PACTIOPSIAUTENBHBIE IIPaBa CTOPOH.

«CrnenoBarenbHO, BCTYIJICHUE B JIEJI0 Ha CTOPOHE MCTIIA WM OTBETYMKA HE
CO3/Ia€T MJIsI TPEThUX JIUI] MOJOKEHUSI CTOPOHBI (COYYACTHUKA) MO CIOPY MEXKIY
HCTIIOM U OTBETYHMKOM. TpeTbe JUIO0 HE SBIAETCS MPEANnojaraeMbiM CyObEKTOM
CIIOPHOTO MaTepUaIbHOTO IPABOOTHOIICHUS U HE TMPEIBSABISCT HUKAKUX

TpeboBaHMi1 Ha OOBEKT criopa. B cBsA3U ¢ 3THM, 3aKOH HE MPEIOCTABISIET TPEThEMY

8T peymnnkos M.K. I'paxanckuii npouecc: YueGHUK. 5-¢ U311, mepepab. u xoiL. - M.: Craryt, 2014 — 342 c.

«['pasknanckuii mponeccyanbHbli kKoneke Poccuiickoit deneparm» ot 14.11.2002 N 138-P3 (pen. ot
27.12.2018) (c u3m. u nom., Beryt. B cuity ¢ 28.12.2018) // Cobpanue 3akononarensctBa Poccuiickoii deneparyu.
2002. N 46. Cr. 4532
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JUILY, HE 3asBISIIOLIEMY CaMOCTOSITEIbHBIX TpeOOBaHUM, MOJHBIM 00bEM MpaB U
o0s3aHHOCTEH CTOpPOHBI. OIHAKO, MOCKOJIBKY TPETHH JIMIA YYACTBYIOT B JCJIC HA
CTOPOHE WCTIIA WU OTBETYMKA, OHHU, CIIEIOBATEIbHO, COJACUCTBYIOT 3aIlUTe
CYOBEKTHBHBIX [PAB M OXPAHSIEMBIX 3aKOHOM HHTEPECOB CTOPOH» .

«Tperpn numa B Xome cymaeOHOTO pa30upaTeNbcTBa JAIOT OOBSCHEHUS II0
neny (ct.174 TTIK P®), moryTt y4yactBoBath B jgomnpoce cBuaereneit (ct.177 I'TIK
P®), B uccienoBaHuM MUCbMEHHBIX U BEIIECTBEHHBIX JI0Ka3aTeabCTB (CT. cT.181-
183 I'TIK P®), B nonpoce 3kcneptoB (cT.187 ['TIK P®). Tpetsu nuiia yuacTByIOT B
cyneOnpix mnpeHusx (cr.190 I'TIK P®). OHm Tak ’xe MOTyT 00XajloBaTh
OIpeJIeNIeHNE CyJa U BO30YK/1aTh X0/1aTaliCTBa, CBSA3AHHbBIE C JBUKEHUEM Jiena (00
OTJIOXKEHHH JIeJia CIyIIaHUeM, O IPUOCTAHOBJICHUH MPOU3BOICTBA TIO Ny U T.1.).
NMeroT mpaBo Take MojaTh aneuiiuoHHyro xainol0y (cr.320 I'TIK P®) u
00XanoBaTh BCTYNHBIIEE B 3aKOHHYIO CHUJy CyAeOHOe mnocTtaHoBieHue (cT.376
['TIK PD)»™.

Croutr mNOAHATH BONPOC O TMpaBe TPETbUX JIMI, HE 3asBJISIONIUX
CaMOCTOATENbHBIX TPEOOBAHMI OTHOCHUTENIBHO MpeIMeTa Cropa, Ha BO3MEIICHUE
CyneOHBIX pacxooB. OCHOBaHMEM JJisi BO3MEIICHUS JIMIY CYIACOHBIX PacxoioB
SBJISIETCS HEOOXOIUMOCTh JIJIS JIMIIA Y4aCTBOBATh B MIPOIIECCE B CBOIO 3AIIUTY.

«Heo0x0MMOCTh y4acTHsi B JieJie CTOPOH WJIM TPEThUX JIMII, 3asBIISTFOITUX
CaMOCTOSITeJIbHbIE TPEeOOBAaHUS OTHOCUTENIBHO TMpeIMeTa CIopa, OYEBUJIHO,
BbI3BaHa TEM, YTO B paMKax Jejia peliaercs BOMpOoC 00 WX mpaBax U (WIIN)
00s13aHHOCTSIX, KOTOPBIE CYyA€OHBIM pEIIEHUEM MOTYT OBITh CO3/1aHbI, U3MEHEHBI
Wiu npekpanieHsl. [IpuHyXaeHne OTBETYMKA K HCIIOJHEHUIO JIeXKallled Ha HeM
00s13aHHOCTH, KOTOPYIO OH OTPHUIIAET, TUOO OTPAKCHHE OTBETUUKOM 3aSIBICHHBIX
UCTIIOM HEOOOCHOBAHHBIX TPeOOBaHUM, HMMEIOT CBOEW IIEIbI0 3aIUTY MpaB
CTOPOHBI OT TIPSIMBIX HE3aKOHHBIX TOCATATeNbCTB JPYyrod CTOPOHBI, HE
CONPOTHUBJICHUE TAKUM TOCSATATEIbCTBAM  IOCPEACTBOM HEydacTusi (Wiu

MaCCUBHOTO Y4acTHsl) B MPOLIECCE, MOXKET C OOJIBIION BEPOSTHOCTHIO MIPUBECTU K

AT peymankos M.K. 'paxanckuii npouecc: YueGHUK. 5-¢ U311, mepepab. u xoiL. - M.: Craryt, 2014 — 344 c.
%Tam xe, 345 c.
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VIIEMJIEHUIO TPaB CTOPOHBI WM TPETHUX JHI], 3asABJISIOIIMX CAMOCTOSITEIbHbBIC
TpeOOBaHMsSI OTHOCHTEIBHO TPEIMETa CIopa, HEMOCPEACTBEHHO IPUHATHIM TIO0
TaKOMy €Ny CYICOHBIM PCIICHHEM .

OcHoBaHueM Juisi  BO3MEIICHUSI  CyJACOHBIX  PacxoJlOB  SIBJISIETCS
HEOOXOJMMOCTh ydacTus Juna B jAene. Kak HaM M3BECTHO, TPEThE JHUIIO, HE
3asIBIISIIONIEE CaMOCTOSITENIbHBIE TPEOOBaHUS OTHOCHUTENBLHO TMIpeAMETa CIopa,
MOXET BCTYNUTh B MpoOIECC JIUOO MO CBOEH WMHHUIIMATUBE, JIMOO MO XOJaTailCTBY
CTOPOH, OO 10 UHUIIMATUBE cyAa. Takum oOpa3oM, UCXOs U3 3TOro, bonibipeBa
H.H., nenaer BBIBOJ, YTO «TPETHUM JIHIAM, HE 3asBISIOIIUM CaMOCTOATEIIbHBIX
TpeOOBaHUI OTHOCUTEIBLHO MpEAMETa CIopa, BCTYNMHUBIIMM B MPOIECC MO CBOEH
WHUIIMATUBE, HU B KaKUX CJIy4yasX HE JIOJDKHBI KOMIICHCHUPOBATHCS Cy/aeOHbIE
pacxojibl, MIOHECEHHBIE MU B CBSI3U CO BCTYILJICHUEM B Ipoiiecc. TpeTbUM JHUIaM,
HE 3asBJISIONIMM  CaMOCTOSITEJIbHBIX ~ TPEOOBAaHUW  OTHOCUTEIBHO  CHOpa,
MPUBJICYEHHBIM K YYacTUIO B JIeJIe MO XOJATaliCTBY CTOPOHBI, JOJKHBI
KOMIICHCUPOBATbCSI  CyJeOHbIE pacXoibl, IOHECEHHbIE HUMHU B CBSI3H C
HEO0OXOMMOCThIO YYaCTBOBATh B IMPOIIECCE 3a CUET JIMIIA, YYaCTBYIOIIETO B JIETeE,
Ha YbIO0 CTOPOHY OHHM ObUIM MPHUBJICYCHBI, BHE 3aBUCUMOCTH OT MCXO7a MpoIecca.
TpeTbuM JUIIAM, HE 3aSBJISIIOIIUM CaMOCTOSTEIBHBIX TPEOOBaHUN OTHOCHUTEIIHHO
npeaMera Cropa, NPUBJICYEHHBIM K YYacTUIO B J€J€ MO HWHUIMATUBE CY.a,
JIOJKHBI KOMIIEHCHPOBAThCSL CYJ€OHBIE PacXojibl, TOHECEHHbIE UMHU B CBS3U C
HEOOXOJMMOCTBIO y4acTBOBaTh B MPOLECCE 3a CYET CPEJCTB COOTBETCTBYIOLIETO
610[KETa, BHE 3aBHCHMOCTH OT HCXOJIa TIPOLIEccay .

[TonBoas uroru gaHHoro naparpada u rjiaBbl B 1[€JI0OM, CTOUT YTOUYHUTh, YTO
KaK W y JII000TO JIMIIA, YYaCTBYIOIIETO B JiEJe, Y TPEThUX JIUI], HE 3asBIISIONTNE
CaMOCTOATENbHBIX TPEOOBAHUI OTHOCUTENIBHO NpEeAMETa CIopa, CYIIECTBYIOT
CBOH, OTJIMYUTEIIbHBIC MPU3HAKU:

1)  oTcyTCTBHE CAaMOCTOSTEILHOIO TPEOOBAHUS HA TIPEAMET CIIOpa;

B3Bonasipena H.H. TIpo6IeMHbIE aCEKTHI pealn3aliii IPaBa TPETHHX JIHLI, HE 3asBIIOUIIX CAMOCTOSTEIBHBIX
gPe6OBaHI/H‘?{ OTHOCHTEJIEHO TIpeIMETa CIopa, Ha Bo3MelleHue cyaeOHbIx pacxonos. — H.: Cu6AK, 2014 — 12 c.
Tam xe, 13 c.
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2)  BCTYIUICHHE B YXK€ HAa4yaToe M0 WHUIMATHUBE MCTIA JIEJI0 U y4acTHE B
HEM Ha CTOPOHE UCTIIA UJIK OTBETUHUKA,;

3)  HajgMuue MaTepPUAILHO-TIPABOBOWM CBS3U TOJBKO C TEM JIMIIOM, Ha
CTOPOHE KOTOPOT'O TPETHE JIUIIO BHICTYIIAET;

4)  3amuUTa TPETBHM JIMIIOM COOCTBCHHBIX HWHTEPECOB, ITOCKOJBKY
pelIeHue Mo eIy MOKET MOBJIUATh Ha €ro MpaBa U 00s3aHHOCTH.

B nmanHO# Ti1aBe XOTenoch ObI MPHUBECTH MPHUMEP W3 CyASOHOW MPaKTHUKU
Bepxosnoro Cyna Poccuiickoit ®enepannn, B OTKa3€ MPUBIICUYCHUS] YYaCTHUKA B
KaueCcTBE TPEThEro JHIa. B mporecce paccMOTpeHHUs Jeia B CyJ MNOCTYIIHIIO
3asiBiieHue OT OAQO, O BCTYIUIEHMH B Ka4ye€CTBE 3aMHTEPECOBAHHOTO JHIA C
CaMOCTOATENbHBIMU  TpeOoBaHusiMu 1o 3agsieHutro  OOO. OmnpeneneHuem
[lepMckoro oOJacTHOrO cCyAa IOCTAHOBIEHO 00 OTKa3e B YAOBJIECTBOPECHUU
xonaraiictBa. B 4yacTHOM »xanmo0e cTaBUTCA BOMPOC OO0 OTMEHE OIpEAeNICHUs,
BBUJy CYILIECTBEHHBIX HApYyIICHUI HOPM MpolecCyalbHOro Impasa. lIpoBepus
MaTepualbl jena, oOCyaAuB JOBOJAbI 4YacTHOM xkanoObl, CyneOHas KOJUIETHUS IO
rpaxkaanckuMm Jgenam BepxoBHoro Cyna Poccuiickoit denepanvii HE HaXOAUT
OCHOBAHHIT [UTS1 €€ YIOBICTBOPCHHUS .

Takum oOpa3oM, B JaHHOW TIJlaBeé Mbl pa3o0paiy TaKOW HHCTUTYT, Kak
TpeThu Juna. M HaM XoTesnoch Obl OTMETUTh MHTEPECHBIN (PaKT, KOTOPBIM BCILTBLI
BO BpeMs U3yUCHMS JAaHHOW Tembl. TpeThu JIMIA NEJATCS Ha JBE TPYMIbl — 3TO
HETMOCPEICTBEHHO 3asBIISIIOIINE CAMOCTOATEILHBIE TPEOOBAHUS U HE 3asBIISIONIHE.

U kazanochk Obl, 4TO TpyIINa JIMIl OJHA U Ta Ke, a Pa3InIns — KOJIOCCAIbHBIE,
HAauyWHas C IOPUIMYECKOr0 HHTEpeca W 3aKaHYuMBas KOMIUJIEKCOM IIpaB,

HaxosImHnXCsA Y HUX B PACIIOPAKCHUU.

950npeﬂeneHI/Ie BepxosHoro Cyna P® ot 27.07.2005 r. o neny N 44-1'05-18. JIokyMeHT omy0OIMKOBaH He OBLIL.
JIOKyMEHT U3 CIIpaBOYHO-IIPABOBOI cucteMsbl «["apaHT»
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3.3 [Ipokypop B rpaskJIaHCKOM IpoIIecce

Eme opgHuM J5HIOM, YYacTBYHOUIMM B J€J€, SBISIETCA IMPOKYPOP.
OCHOBHBIMHM  TOJIOKCHUSIMH, PETYIUPYIOUIUMH JIEATEIBHOCTh MPOKYpaTypHl,
apisierca Denepanbubiii 3akoH «O npokyparype Poccuiickoi (Dez[epaunn»%. To,
YTO OTHOCHUTCSI HEMOCPEICTBEHHO K TPAXKIAHCKOMY IIPOIIECCY, 3aKPEIJIEHO B
['paxxpanckoM mpoueccyalibHOM Konaekce Poccuiickor denepanuu, a Tak ke B
uHdopmarmonHoM nucbMe ['ennpokypatypel  Poccuiickoit ®epepammu  «O
HEKOTOPBIX BOIIPOCAX y4ACTUs MPOKYPOpPaA B IPAXKIAHCKOM MPOLIECCE, CBA3aHHBIX C
MIPUHATAEM M BBEACHUEM B JICUCTBHE | 'pa’kIaHCKOTO MPOLECCYaTbHOrO KOJEKCA
Poccuiickon  @enepaunmn»  u B pane Jpyrux [PUKA30B TIE€HEPaIbHOMU
npokypatypsl Poccuiickon @enepanumn.

«IIpokyparypa Poccuiickoit ~®enepanuun - eguHas  QenepanbHasg
LEHTPAJIM30BaHHAsl CUCTEMA OPraHOB, OCYLIECTBISAIOLIMX OT UMEHU Poccuiickou
®deneparuu Haa30p 3a cobmoaeHueM Koucrurynuu Poccuiickoit @enepanuu u
WCIIOJITHCHUEM  3aKOHOB,  JICMCTBYKOIIMX HAa  Tepputopun  Poccuiickon
CDez[epauHH»%.

Onnako, 3T0 He oxHa (yHKuMs TpokypaTypbl Poccuiickoii deneparumu.
[IpoKypOopbl MOTYyT Yy4acTBOBaTb B PACCMOTPEHHMM [l CyJaMH, TaK K€
MpOKyparypa y4aCTBYeT B HOPMOTBOPYECKOW JEATEIBLHOCTH. [ eHepabHas
IIPOKYpAaTypa BBIIYCKAET OTAECIbHbBIC CIEIUAIBHBIE U3IaHUS.

Cpenu 9TUX pa3nUYHBIX (PYHKIMA HAC HWHTEPECYEeT HEMOCPEICTBEHHO
y4acTHUE IPOKYypOpa B PACCMOTPEHUHU T'PAKIAHCKHUX 1€ CYJIaMHU.

Tak, B u.4 c1.27 ®enepanbHoro 3akoHa PO «O mpokypatype Poccuiickoit

q)ellepaHI/II/I» YKa3bIBACTCA, YTO B CIydaC HAPYIICHUS IIpaB U CB06OJI YCJIOBCKA U

%®enepanprbrii 3akon «O mpokypaType Poccniickoii ®exepammm» ot 17.01.1992 N 2202-1 (pex. ot 27.12.2018) (¢
W3M. H J01., BCTyH. B cmury ¢ 08.01.2019) // Benomoctit CH/] P® u BC P®. 1992. N 8. Ct. 366
Mudopmanmonroe mucsMo ['eHnpoxypaTypsi PO «O HEKOTOPHIX BOIPOCAX YUaCTHS IPOKYPOPA B TPAKIAHCKOM
npolLecce, CBA3aHHBIX C IIPUHATHEM U BBEJCHHEM B JieiicTBUE [ paX1aHCKOr0 IpoLiecCyalbHOrO KoaeKca
Poccuiickoii deneparum» ot 27.01.2003 N 8-15-2003 // lokymeHT onyOaukoBaH He Obu1. JlocTyn U3 cripaBOYHO-
npaBoBoii cuctemsl «KoHcynbrant Ilmocy»

ggdbezlepanbﬂmﬁ 3akoH «O npokyparype Poccuiickoii deneparum» ot 17.01.1992 N 2202-1 (pen. ot 27.12.2018) (¢
U3M. ¥ 1011, BeTyIl. B cuity ¢ 08.01.2019) // Benomoct CHJ] P® n BC P®. 1992. N 8. Cr. 366
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rpaXkJaHWHa, 3allMIIAEMbIX B TOPSAKE TPaXIAHCKOTO W aJMUHHUCTPATUBHOIO
CyJONPOMU3BOJICTBA, KOTJIa MOCTPAJABIINI 10 COCTOSHUIO 30POBbS, BO3PACTY WJIA
WHBIM MPUYMHAM HE MOXKET JUYHO OTCTaMBaTh B CyJ€ WIM apOUTPa)KHOM CYJIe
CBOM MpaBa M CBOOOABI WM KOTJa HapyLIEHbI MpaBa U CBOOOAbI 3HAUYUTEIIHHOTO
YHuCia TpaxaaH JIM00 B CHIIY HHBIX OOCTOSITENILCTB HapyIIeHUE MTPHOOpeno ocoboe
0OIlIeCTBEHHOE 3HAYCHHUE, MPOKYPOp TMPEABSABIACT M MOJCPKUBACT B CyAE WU
apOUTPaKHOM CYJI€ UCK B MHTEpPECax MOCTPAIaBIIUX.

B cratee 45 [I'paxkmanckoro mporeccyalbHOTO Kojaekca Poccuiickoi
depneparuu, ykazaHo, YTO «IIPOKYpPOP BIIpaBe 0OpaTUTHCS B CYJ C 3asBJICHUEM B
3allUTY MpaB, CBOOO U 3aKOHHBIX MHTEPECOB I'PaK/laH, HEOMPEICIECHHOI0 Kpyra
auil  wuiaum uHTepecoB  Poccuiickoit  ®Depeparuu, cyobekToB Poccuiickoi
®deneparuy, MyHUIIUTIATBLHBIX 00pa30BaHUN. 3asBIEHUE B 3alIUTY IpaB, CBOOOI 1
3aKOHHBIX MHTEPECOB TPaKJaHWHA MOXKET OBITh MOJAHO MPOKYPOPOM TOJBKO B
clly4ae, eCli TpakJIaHUH M0 COCTOSIHUIO 370pOBbs, BO3PACTY, HEEECIIOCOOHOCTH
U JIPYTUM YBXKHUTEIBHBIM MIPUYMHAM HE MOXKET CaM 00paTUThLCA B Cyl. Y Ka3aHHOE
OTpaHUYECHUE HE PACHPOCTPAHSACTCA HA 3asABJICHUE MPOKYpOpa, OCHOBAHUEM
KOTOPOTo SBIETCS oOpalieHne K HEMy TpaKJaaH O 3alluTe HapYIICHHBIX HIIH
OCHapuBaeMbIX COLMAIBHBIX MpaB, CBOOOJ U 3aKOHHBIX HHTEPECOB B cdepe
TPYAOBBIX (CIY»KE€OHBIX) OTHOIICHUNW W HWHBIX HEMOCPEJICTBEHHO CBS3aHHBIX C
HUMHU OTHOUICHMI; 3allluTa CEMbH, MATEPUHCTBA, OTLUOBCTBA U JIETCTBA;
COITMAJILHOM 3aIUThI, BKJIIOUYAs COI[MAIbLHOE OOeCIeueHne; 0OecIieueHusl IpaBa Ha
KUJIUIIE B TOCYJAAPCTBEHHOM W MYHMIIMMAIBHOM SKWJIMIIHBIX (DOHAAX, OXpaHbl
3I0POBbs, BKJIIOYAas MEAMIIMHCKYIO TIOMOIIb; OOECleueHHs IpaBa Ha
OJIarOMPUATHYIO OKPYXKAIOIIYIO CPEy; 06pa3013aH1/1;1»99. Hcxoas n3 3Toro, MOxXHO
CIeJIaTh BBIBOJ, YTO B [ pakHaHCKOM MpoleccyalbHOM Kojekce Poccuiickon
denepaliii HET TOYHOTO TMEPEYHS YBAXKUTEJIBHBIX NPUYUH WA KPUTEPHUEB
COCTOSIHHS 3JOPOBBSI.

K uncny apyrux npuyuH, KOTOpble MOTYT ObITh TPU3HAHBI YBAKUTEIbHBIMU

Bl pakAaHCKHH mporeccyalbHbli kKoneke Poccuiickoit denepamum» ot 14.11.2002 N 138-P3 (pen. ot
27.12.2018) (c u3m. u nom., Beryt. B cuity ¢ 28.12.2018) // Cobpanue 3akononarensctBa Poccuiickoii deneparyu.
2002. N 46. Cr. 4532
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B COOTBETCTBUU C 4.l cTathu 45, MOKHO OTHECTH HEBBICOKHI JOXO0J MaJTOUMYIIIHNX
rpakaaH, KOTOPbIE HE HMMEIOT BO3MOXXHOCTH 3aIUIATUTH TOCIOLUIMHY C LENbIO
3alllMThl CBOMX IIpaB, OTCYTCTBUE J0XoJa y Oe3zpaboTtHoro u nap. B ciyugae
NIPU3HAHUS HEYBAXKWUTEIBHOW IPUYUHBI, YKA3aHHOW B 3asBIICHUM, CYIbs
OTKa3blBa€T B MPUHIATHM 3asBiI€HUs B cooTBerctBuM ¢ m.1, 4.l, cr.134
['paxxranckoro mpoueccyaabHOTO Kojiekca Poccuiickont denepannm.

Tak xe npexycMaTpUBaeTCs BO3MOXXHOCTh CaMOCTOSITENIBHOTO OOpalleHus
npokypopa B cya. Tak, cornacHo c1.70 CK P®, neno o nuIeHUn poAUTENBCKUX
IpaB MOXET paccMaTpUBaThCA CYJOM IO 3asBICHHIO Npokypopa. Mcku 00
OTPAaHUYECHHUHM POIUTEIBCKUX MPAB, NOMUMO HHBIX JIMI], NEPEUYHUCICHHBIX B 4.3
ct.73 CK P®, Moryr ObITh mOpenbsiBieHb TpokypopoMm. B cuimy 4.l cT1.391
TpynoBoro kojekca PO, npokypop BlipaBe 0OpaTUThCS € 3adBICHUEM B CY[, €CIIU
peneHrne KOMUACCHM IO TPYIOBBIM CIIOPAM, HE COOTBETCTBYET 3aKOHOIATEIBCTBY
WJIU UHBIM HOPMAaTUBHBIM IIPABOBBIM aKTaM.

Y npokypopa, Kak M y BCEX JHI, YYacTBYIOIIMX B JEJE, €CTh CBOM
opuaudeckuii uHTepec. OJTHaKO OH 3HAYUTENBHO OTJIMYAETCS OT JPYrUX JIULL,
Y4aCTBYIOIIMUX B JI€JIe, U COOTBETCTBEHHO MX IOPHUIMYECKOr0o MHTepeca. Kak yxke
rOBOPWJIOCH HAMHM, FOPUINYECKUI UHTEPEC - MHCTUTYT HEOJHOPOIHBIN, U ObIBaeT
KaK MaT€pUAIbHO IIPABOBBIM, TaK U MPOLECCYyalIbHbIM. ECIM y CTOPOH M TPETHhUX
JIUL, 3asIBJSIOLIME CAMOCTOSITENIbHbIE TPEOOBAaHUSI OTHOCUTENIBHO MpPEeIMETa Cropa,
IOPUANYECKUNA HWHTEPEC KaK MaTEpUANIbHBIM, TAK W MPOLECCYaJbHbIM, TO Y
IPOKypopa  TOJIBKO  MporeccyainpHblii.  OmHako W mIpoueccyalbHas
3aMHTEPECOBAHHOCTh MPOKYpOpa OTJIMYAETCS OT APYrUX JIMI[, YYaCTBYIOUIUMX B
nene. Ecnu y CTOpOH, TPETBUX JIML, JIMYHAS 3aMHTEPECOBAHHOCTb, TO €CThb OHHU
YYaCTBYIOT KaK CyOBEKTbI MPEANOIOKUTEIBHO HAPYIIEHHBIX MpPaB U MHTEPECOB,
TO IPOKYpop BeICTymaer oT uMeHu Poccuiickonn denepaunu, OCyLIECTBISAET
HAJ30p 3a UCIIOJHEHUEM 3aKOHOAATENIbCTBA Ha €€ Teppuropun. CienoBaTelbHoO,
3aMHTEPECOBAHHOCTh POKYpOpa ABJISETCA FOCYAapCTBEHHO-TTPABOBOM, WIIM KaK €€
HA3bIBAIOT PA3JIMYHBIEC aBTOPHI, OOLIECTBEHHOM.

[ToMuMO OCHOBaHMII y4acTHsl MPOKYpOpa, HEOOXOAUMO TaK K€ BBIACIHUTH
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noBoAbl. IIpoKypop MOXKET y4acTBOBaTh B MpPOLECCE IO KOHKPETHOMY
IrPaXIAHCKOMY €]y B CBSI3M C YCTHBIM WJIM IMCBMEHHBIM 3asBJIICHUEM TI'PaKIaH,
COOOIICHUSIMU  TOCYJIapPCTBEHHBIX  OPraHoOB, OOIIECTBEHHBIX WM  HHBIX
OpraHu3aIuii, myOIUKaIsIMU B CPEACTBaX MaccoBoil nHopmanmu u T.1. Jlrodoe
3aMHTEPECOBABILEE €ro COOOUIEHUE MOKET IMOCIYXUTh MOBOJOM K YYaCTHIO B
CyZIOIIPOU3BO/ICTBE.

Uto Kacaercs mpoLeCcCyaIbHOTO MOJIO0KEHHUS ITPOKYPOpa, TO TYT BO3HHUKAET
CIOpPbl MHOTMX aBTOPOB, YYEHbIX M IpaBoBedOB. «HekoTopeie aBTOpHI
YTBEPXKIAIOT, YTO IIPOKYPOP, NPEIAbABUBIINN UCK, 3aHUMAET IIOJIOKEHUE CTOPOHBI
(ucTia) B mpouecce, MOCKOJIbKY HaJIM4YME OTBETUMKA IO JIedy Npeanojiaraet u
Hanuyue ucrtua. IIpokypop, momaBmmii B CyJ MCKOBOE 3asBIICHHE, Kak pa3
TaKOBBIM U fIBIIAETCA. Jpyrue mpemiararor CuuTaTh IPOKypopa, 3asiBUBILETO HUCK,
MCTLOM B IPOLIECCYaTbHOM CMBICIIE (ITPOLIECCYaTbHBIM UCTIOM), IOCKOJIBKY OH HE
IIpECIIEyEeT M0 JeNly HUKAaKOM «MaTrepuaibHOW BhIroabl». Cylq B €ro mojab3y
HAYEro He mnpucyxkiaaer. lIpoxkypop HMeeT TOJBKO NIPOLECCYyAIbHYIO
3aMHTEPECOBAHHOCTh B Hcxone Jena. Ilo MHEHUI0O TpeThux, IIPOKYpOp,
ABJSIIOIIMANCS TIPEACTABUTENIEM T'OCYIapCTBa, BBINOJIHAET IPU PACCMOTPEHUHU
CyJlaMU IPakJIaHCKUX JI€] CBOMCTBEHHYIO UCKIIIOUUTENIEHO €My (PYHKIMIO Ha/130pa
32 3AKOHHOCTBION .

Kaxxnag u3 3TUX TOUYEK 3pEeHHs] UMEET MECTO ObITh, U KaXKJas M3 HUX IO-
CBOEMY HAaXOJMT KaK ITOATBEPKICHUE, TAK U ONPOBEPKEHUE CBOEH MPaBoThl. OHO
IIOHSATHO, YTO NPOKYpOp - OTO, HECOMHEHHO, CAMOCTOSTEJIbHBIM YYaCTHUK
IPKJAHCKUX OTHOUIEHWH, M HE CJEQyeT €ro OTHOCUTh K Kakoil 1ubo wu3
IIpEACTaBICHHBIX TpymIl. K ToMy ke, qa)xe 3aKOHOAATENb HE ONPEIEIINIICA B CBOEM
BBIOODE.

KpyrukoB M.IO. B cBoeil cTarthe ompenensier MpPOKYypopy MECTO Cpeau
npeacraBureneit rocyaapcrsa. «llo3unms npeacrtaBuTened TPETbETO HANPABIIEHUS

HauOosee IpuemiieMa, IOCKOJIBKY OCHOBaHAa Ha pe3ysbTarax O(QUIHAIbHOIO

lOOH_[06yXI/IH B.IO. O HexoTopbIX BOIIpOCax y4acTHs IPOKypopa B Tpa)IaHCKOM Hpoliecce. ApOUTPaXKHBIN 1
rpaxaaHckuil mpouecc. — M.: M3narensckas rpynmna «HOpuct», 2007 — 4 c.
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TOJKOBAaHMS HOpPM mpoleccyainbHoro nmnpaBa BepxoBueim Cynom PO. B
Omnpenenenun CyaeOHON KOJUIErMHM MO rpaxaaHckuMm nenam BepxoshHoro Cypaa
P® ot 04.08.1994 ykazaHo, 4TO MPOKYpPOP, OOPATUBIIMNCS B CYJl C 3asABICHUEM B
NOPSJIKE MPOLIECCYaTBbHOTO 3aKOHA, CTOPOHOM MO eIy HE SIBJIAETCS: 00palasch C
3asBJICHUEM B CyJ B 3allIUTY MPAB U OXPAHSAEMbIX 3aKOHOM UHTEPECOB APYTHUX JIUII,
POKYpOp B Takoi (hopMe OCYIIECTBIISIET CBOE YYaCTHE B IPakIaHCKOM IIpolLiecce.
Jluto, B MHTEpEcax KOTOPOTO JIEJI0 HAYATO IO 3asIBJICHUIO TPOKYpPOPa, y4acTBYET B
HEeM B KauecTBe uctua. CrneoBaTesbHO, CY/l, pacCMaTpUBasl /€710, BO30YKIEHHOE
MPOKYPOPOM B HMHTEpECaX JPYyroro Jula, MOXET YIOBJIECTBOPUTH HUCK TOJIBKO
TOT/a, KOTJla MMEHHO 3TO JIMIO SBJISETCA HaJIeXKallUM HCTIIOM, T.C. €My
MPUHAICKAT T€ TPaBa, KOTOPBIE, [0 MHEHHUIO IPOKYPOPA, HAPYIICHBD) ..

Kak nmonaraer Bukytr M.A., «cTopoHa — 00s3aTeNbHbI CyOBEKT cropa o
npaBe, CYOBEKT CIOPHOTO MPABOOTHOIIECHUS, B OCHOBE KOTOPOTO JICKHUT
MAaTepHAIIbHO-TIPABOBOM, CyOhEKTUBHBII HHTEPEC K IPOLIECCY» 2.

Ha »orame npuHsTus 3asBlICHHS TPOKYpOp BBICTYyMaeT B KadecTBE
WHUIIMATOPa BOSHUKHOBEHHUS MPOIECCyalbHbIX OTHOIIeHH. «[Ipu 3ToM dhopma u
cCollep)KaHUe TIOJJAHHOTO WM  3asBIEHUS, T[OMUMO OOIMX TpeOOBaHU,
npeaycMoTpeHbix B 4.l mw 2 cr.131 TTIK P®, nomkHbl COOTBETCTBOBATH
nojoxkeHusiM 4.3 cr1.131 I'pakmaHckoro mnpoueccyaibHOro Kojekca Poccuiickoit
Odeneparuu. B UCKOBOM 3asiBIEHUM, MPEIBIBICHHOM IPOKYpPOPOM B 3allUTY
uHTepecoB Poccuiickoit ®deneparuu, cyobekToB Poccuiickoit ®denepanuu,
MYHUITUTIATBHBIX OOpa30BaHUM WM B 3alUTy TMpaB, CBOOOA M 3aKOHHBIX
WHTEPECOB HEOMPEACIICHHOTO Kpyra JWIl, YKa3bIBaeTCs, B 4YeM KOHKPETHO
3aKJIIOYAIOTCA WX MHTEPEChl, KAaKOE€ MpaBO HapyllieHo. BecbMa CyliecTBEHHO
TpeOOBAaHUE OTHOCUTEIIBHO TOr0, YTO B 3asBJICHUM MPOKypopa JOJDKHA

COZIEPKATHCS CCBUIKA Ha  3aKOH WA UHOU HOPMAaTUBHBIN aKT,

MIpEeIyCMaTPUBAIOIINNA CITOCOOBI 3aIIUTHl 3THX WHTEpecoB. B cimyuae oOpareHus

lOleyTI/IKOB M.IO. I'paxxnancko-npoueccyaibHbIi cTatyc npokypopa. CoBpeMenHoe npaso. — M.: «HoBsrit
uHaeke», 2007 — 16 c.
12Bukyr M.A. 'paxmanckuii npouece Poccnu: YueGuuk. 2-¢ u3n. — M.: FOpucts, 2006 — 117 c.
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MIPOKYpPOpa B 3aLUTYy UHTEPECOB IPaXkIaHNHA, B 3aBJICHUU JIOJHDKHO COAEPIKATHCS
0GOCHOBAHIE HEBO3MOKHOCTH MPEIBSIBICHNUS HCKA CAMUM IPaKIaHHHOM» o,

Ha srane noarotoBku gena K cyaeOHOMY pa30oHpaTeabCTBY, a TAKXKE B XOJ1€
CylneOHOro pa3OupaTenbCcTBa BO3MOXKEH OTKa3 MPOKypopa OT 3asBIICHUS,
MOJIAHHOTO B 3aIIUTY UHTEPECOB IPYTrOr0 KOHKPETHOTO JIMIIA.

CornacHo  WHGOPMAIIMOHHOMY  THUCbMY TEHEpAJbHOM  MPOKYpaTypbl
Poccniickon ®enepanuu, CBOM MOJTHOMOYHMS MPOKypaTypa OCYIIECTBISET B TPEX
dbopmax:

1)  «myTem oOpalleHus B Cy/A C 3asABJICHUSMH, YKa3aHHBIMH B 4. 1 CT.
45 T'TIK PO, - kak B mopsJIKE UICKOBOTO MPOU3BOACTBA (MCKOBBIC 3asIBJICHUS), TaK
U 110 JieJlaM, BOSHUKAIOIIUM U3 TMyOJUYHBIX MPABOOTHOILIECHUH, a TAKXKE IO JIeJaMm,
paccMaTpUBAEMBbIM B IOPAJIKE 0COOOT0 MPOU3BOCTBA;

2)  myTeM BCTYIUICHUS B TIPOIECC Ul Jaddl 3aKJIFOYCHHS 1O JiejaM O
BBICEJICHUH, O BOCCTAHOBJIEHUU Ha paboOTe, O BO3MELIEHUH Bpea, IPUUMHEHHOTO
JKU3HM WJIA 370pPOBBIO, a TaKkKe B HHBIX CIy4asX, MPEayCMOTPEHHBIX
HactosmmM Kojekcom ' apyrumu  enepaibHbIMM  3aKOHaMH, B IIEJISIX
OCYLIECTBJIEHUS BO3JIOKEHHBIX HA HETO ITOJTHOMOYMH;

3) myreM TMoAayM AaneUIAIMOHHBIX TPEJCTABICHHNA HA PEIICHHUS
MHUPOBBIX CYyJI€¥, KACCAIIMOHHBIX MPEJCTABICHUI HA HE BCTYNHUBIINE B 3aKOHHYIO
CWJIy peLlIeHUsl CyJla U HaJ30pPHBIX MPEICTAaBICHUN HA BCTYNMHBIIME B 3aKOHHYIO
CHIIy CyAeOHbIe MOCTAHOBJIECHMS, 32 HUCKIIOYEHHEM CYyJIEeOHBIX IOCTaHOBJICHUIM
[Ipesuanyma BepxoBHoro Cyaa Poccuiickoii ®@enepanuu, ecii B pacCMOTPEHUU
YKa3aHHBIX 17 yJacTBOBAI IPOKYPOP» .

CornacHo mepBoil (popme, MPOKYpop, MOAABIIMNA 3asiBICHUE, MOJIB3YETCS
BCEMHM MPaBaMU U HECET MPOLECCyalIbHbIE 00sI3aHHOCTH UCTIA, 32 UCKIIOYEHUEM
npaBa Ha 3aKJIOUEHHE MHPOBOTO COIJIAIEHUS, TaK KaK HE SIBISIETCS CyOBEKTOM

CIIOPHOI'O MAaTCPHUAJIbHOI'O IIPABOOTHOMCHUA, K HCMY HC MOKCT OBITH INpCAaABbABICH

103 peymnnkos M.K. I'paskpanckuii npouecc: YueGHHUK. 5-¢ U3, mepepab. u goi. - M.: Craryt, 2014 — 350 c.
YYudopmanmonnoe mucsMo [eHnpoxypaTypsl PO «O HEKOTOPHIX BOIPOCAX YUACTHS MPOKYPOPA B TPAKIAHCKOM
npolLecce, CBA3aHHBIX C IIPUHATHEM U BBEJCHHEM B JieiicTBUE [ paX1aHCKOr0 IpoLiecCyalbHOrO KoaeKca
Poccuiickoii deneparum» ot 27.01.2003 N 8-15-2003 // lokymeHT onyOaukoBaH He Obu1. JlocTyn U3 cripaBOYHO-
npaBoBoit cuctemsl «KoHcynbrant Ilmocy»
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BCTPEUYHBIN UCK.

Bcerymnienne npokypopa B TpaXIaHCKUM MPOIECC MNyTEM MOJaud UM
3asiBJICHUS - B HACTOSIEE BpeMsl OCHOBHas (hopMa ero y4acTusi B paCCMOTPEHUH U
paspenieHuy TPa)xJAaHCKOTo Jejia Mo cymecTBy. OrpaHuyuBasl YCJIOBHUSL €ro
BCTYIJICHUSI B TPAXITAHCKUN MPOIECC, 3aKOH B TO K€ BpEeMs HE CBS3BIBACT
MHULIMATUBY MIPOKYPOpPa, ET0 CAMOCTOSATENIBHOCTh B PELICHUH BOIIPOCa O TOM, ECTh
J1 HEOOXOIUMOCTH OOpAIeHHSI B CY/l C COOTBETCTBYIOIIUM 3asIBJICHUEM.

Ecau roBopUTh O TOM, Kakas 3ajjaya CTOUT MEPe] NPOKYPOPOM MPEkKIIE BCETO,
TO camasi TJIaBHasl SIBJISIETCS JOOUTHCS BBIHECEHHS] 3aKOHHOTO U OOOCHOBAHHOTO
pELIeHMs], KOTOpasi OMPEEseTCs €ro CTaTycOM Kak MpeACTaBUTENS TOCYy1apcTBa U
3aKkoHa. B cBOI0 ouepenb MaHHBINA CTATyC OOSA3BIBACT K OOBEKTUBHOCTH B OLICHKE
OOBSICHEHU JHI, YY4aCTBYIOIIUX B JieJie, B I'PakJaHCKOM IpoIecce, a Tak Ke
MOKa3aHWW CBHUJIETEIEH M 3aKIIIOYEHHs dKcrepra. OH HE CBA3aH C MO3ULMEH, C
KOTOpo# oOpatwica B cya. Eciu B pesynbTate paccMOTpeHHs Jieja MPOKYpop
yOeauTCss B HEOOOCHOBAHHOCTH CBOMX TpeOOBaHM, OH 00s13aH OTKA3aThCs OT HHUX.
Bce 3T0 CBUIETENBCTBYET O TOM, YTO MPUHLHUI JUCHO3UTUBHOCTH T'PaKIaHCKOTO
MpoIlecca B MOJHOM MEpe paciupoCTPaHsIETCs U Ha IIPOKYpopa.

«IIpu 2TOM HPOKYpOp MOXKET PACHOPSIKATHCSA TOJIBKO MPOLECCYaTbHBIMU
MpaBaMu CTOPOHBbI, MaTE€pUANIbHBIE K€ MpaBa NPUHALIECKAT TOMY JIMILY, B
MHTEpecax KOTOpOoro Hayato jaeno. Ilostomy oOTkKa3 mnpokypopa OT HCKa
(3as1BIICHUS ), TOJAHHOTO B 3aIlIUTY HHTEPECOB JAPYTOrO JIMIIA, HE JTUIIAET ITO JIUIIO
mpaBa TpeOOBaTh MPOIOJDKEHUS PacCMOTPEeHUS fiena 1o cymectBy (4.2 cr.45 T'TIK
P®). AnanorunyHoe paBoBOE MOJIOKEHHE MPOKYpOpa U B apOUTPaKHOM IMPOIECCce
(c1.52 ATIK PO)»'®,

Bormnpoc, kacaemo BCTyIUIEHUSI TPOKYypOpa B YK€ Ha4aThli mpolece, TO B 4.3
ctatbu 45 I'paxkmaHckoro mnpoueccyaibHoro kojekca Poccuiickonn depepanun,
Ja€TCsl TEPEYEeHb JEJ, BBITEKAIOUIMX U3 PA3IUYHBIX MaTepHATbHO-TPABOBBIX

OTHOILIEHH, [0 KOTOPBIM Y4YacTHE MPOKypopa npeanoaaraercsa. K HuM oTHocsTcs

05 Tamurypus J1.0. O6 yuacTHn mpoKypopa B pa3sGHPaTeIbCTBE MPAXIAHCKHX AT BOIPOCH TEOPHH U MPAKTHKH.
ApOuTtpaxxHbsll M TpaxkIaHCcKui mpouecc. — M.: M3narensckas rpynmna «fOpuct», 2009 — 40 c.
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Jena O BBICENIEHMH, O BOCCTAHOBIIEHMM Ha paboTe, O BO3MEIIEHUM Bpena,
MPUYMHEHHOTO KU3HU WJIM 3JI0POBBIO, a TaK K€ WHBIC Jeia, MPeayCMOTPEHHbIE
['TIK P® u apyrumu denepaibHbIMU 3aKOHAMH. B Takux ciiydasx MpoKypop Jaet
3aKJIIOUYCHHE, OCYIIECTBISIE TEM CaMbIM CBOM TOJIHOMOYHMS 1O HaJI30py 3a
COOJII0JIEHUEM 3aKOHHOCTH.

«I'paxnaHckuii  TpoueccyaibHbii  kKonekc — Poccuiickon — Penepauuun
NnpeaycMaTpUBAEeT ydacTUE NPOKypopa B TaKMX TPaXKIAHCKUX JeaX, Kak
yceiHOBJIEHUE (yaouepeHue) pebenka (cT.273), O mNpU3HAHUM TpaKJaHUHA
0€3BECTHO OTCYTCTBYIOIINM WUJIM OOBSBICHUU TpakJIaHuHa ymepiuM (c1.276), 00
OTPAaHUYECHUM JCECINOCOOHOCTH TpakKJaHWHA, O TNPU3HAHUM TpakJIaHUHA
HEJICECIIOCOOHBIM, 00 OTpaHWYECHHH WJIA O JIMIICHUM HECOBEPIICHHOJIETHErO B
Bo3pacte oT 14 nmo 18 ner mpaBa CaMOCTOSITENBHO PaCHOPSXKATHCS CBOUM
3apab0OTKOM, CTUIEHIAMEN WM WHBIMU jaoxoaamu (c1.284), o0 oOBsABICHUU
HECOBEPIICHHOJICTHETO TIOJTHOCTBIO Ieecrioco0HbIM (cT.288)» %,

[Ipokypop He oKeH 0OOCHOBBIBATH MCKOBBIE TPEOOBaHUS, MPEICTABIATh
JIOKA3aTeNIbCTBA, 1aBaTh OOBSICHEHUS 110 JIeTy, Y4aCTBOBATh B CY/COHBIX MPEHUSX,
4YTO, OJIHAKO, HE OCBOOOXKIAET €ro OT OOA3aHHOCTH CIIOCOOCTBOBATH CYIy B
BBISICHEHUU BCEX OOCTOSITEILCTB Jiea, COOMIOICHUN TpeOOBaHUM 3aKOHA B XOJI€
€ro pacCMOTPEHUA.

ToJibKkO TIOCJIE OKOHYAHMSI MPEHUNW U OOMEHa perjiukaMu OH BIIpaBe JaTh
CBO€ 3aKIIIOYEHUE [0 CYUIECTBY J[IeJla, YTO IOMOTAaeT CyAy B IPaBHIbHOM
pPacCMOTPEHUHU U Pa3pElICHUU TPaXTaHCKUX JeJl, BBIHECEHMH 3aKOHHOTO U
o6ocHOBaHHOTO penieHus. OaHAKO CyJ HE CBsI3aH JOBOJAAMHU JIUII, YYaCTBYIOIIHNX B
Jene, B TOM 4YHCJIE W 3aKIIOYEHHUEM IMPOKypopa O TOM, KaK JOJKHO OBITh
pa3pelieHo Aei0 MO CYIIECTBY, B 3TOM MPOSBIISICTCS MPUHIUIT HE3aBUCUMOCTH
CyJle¥ ¥ MOTYMHEHHS UX TOJBKO 3aKOHY.

«BcTynuB B mpoliecc pacCMOTPEHHUS U pa3peuieHusl CyJOM KOHKPETHOTO
Jiefa, B KOTOPOM OH 00s3aH Y4acTBOBaTh B CHJIY 3aKOHA, MPOKYPOp Kak JIHMIIO,

y4acTByromee B ACJIC, BIIPABC 3HAKOMHUTLCA C MarcpualiamMn Acjida, 3asiABIIATHb

108 peymunkos M.K. I'paskpanckuii npouecc: YueGHHUK. 5-¢ U3, mepepab. u goi. - M.: Craryr, 2014 — 352 c.
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OTBOJBI, TPEACTABIATH JOKA3aTENbCTBA, Y4YacCTBOBATh B UX HCCIECIOBAHUM,
3asIBJIATH XomaTaicTBa. K 0coObIM mporiecCyanbHBIM JEHCTBUSM, Ha COBEPIICHUE
KOTOPBIX YIIOJITHOMOYEH MPOKYPOP, BCTYNUBIINN B YK€ Ha4aTblid IPYTUMH JTULAMU
IpoLEecC, OTHOCUTCS €ro 3aKIIYEHHE KaK [0 OTAEJbHBIM  BONPOCAM,
BO3HUKAIOIIMM BO BpeMsl pa3OuparenbcTBa Jieja, TaKk © MO0 CYIIECTBY
paccMaTpHBaeMOro Jiejia B IEJ0M. 3aKIOYEHHE MO CYHIECTBY paccMaTpUBAEMOIO
Jiena JaeTcs MPOKYypopoM B CyneOHOM 3aceJaHUH IOCNie HCCIEAOBAaHUSA BCEX
IoKasateseTs 1o geny (cr.189 TTIK Pd)»'.

[logBonst wuTorM JaHHOMY maparpady, HYKHO yKa3aThb Ha TIJIaBHBIC
OCOOEHHOCTH TPOKYpOpa B TPakJIaHCKOM MPOLIECCE, MCXOAS W3 H3JI0KEHHOTO
Marepurasna BbIIE:

1)  mpokypop He MOXKET OBITH CTOPOHOM B IMPOIECCe, TaK KaKk HE MMEET B
Jiefe  MaTepualbHO-TIPAaBOBYID  3aMHTEPECOBAHHOCTH W Ha  HEro  HE
pacnpoCTpaHsAeTCs CUila CyJeOHOr0 peleHs;

2) K HEMY HE MOXET OBITh NIPEIIbSIBICH BCTPEYHBIHN UCK;

3)  TpOKYpOp HE MOXET SBJISATHCS TIPEACTABUTEIIEM CTOPOHBI HJIH
TPEThUX JUL (T.€. OH BBICTYNAET B 3ALIUTY HMHTEPECOB 3aKOHA M COBEPUIEHHO

HE3aBUCHUM OT TOTO JIMIIA, B HHTEPECaX KOTOPOTO MOJAET 3asBICHUE).

3.4 YyacTre B rpaKIaHCKOM IPOIIECCEe TOCYapCTBEHHBIX OpPraHOB, OPTaHOB

MCCTHOI'O CaMOYIIPABJICHUS, 3allIUIAOIINX IIpaBa, APYIUX JIAII.

Opranbsl TOCYJapCTBEHHOW BJACTH, OpPTraHbl MECTHOI'O CaMOYIPABJICHUS,
OpraHu3alliy U TpakaaHe, KOTOPbIe BIpaBe 0OPAaTUTHCSA B CyJl C UICKOM B 3aIUTY
MpaB JPYTUX JIMII, SBJSIOTCS JIMIIAMHU, YYaCTBYIOIIMMH B Jielie, B T'PaKIaHCKOM
mpoiiecce, B COOTBETCTBUM cO CT.34 ['pakaaHCKOro MpoIeccyaibHOro KOJEKCca
Poccuiickoint denepanum.

«B cimydasx, TpEeAyCMOTPEHHBIX 3aKOHOM, OpTraHbl T'OCYIapCTBEHHOM

BJIaCTHU, OpraHbl MCCTHOT'O CaMOYIIPABJICHHW A, OPraHHU3alluU WJIK T'PAKIAAHC BIIPABC

Y0 peymankos M.K. I'paskganckuii npouecc: YueGHHUK. 5-¢ w31, mepepab. u goi. - M.: Cratyt, 2014 — 355 c.
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0oOpaTUThCS B CyJ C 3asBJICHUEM B 3aIIUTY IMpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB
JIPYTUX JIAIl 10 HMX TpochOe MO0 B 3aIUTy MpaB W 3aKOHHBIX HHTEPECOB
HEOMpPEAECIEHHOTO Kpyra JIMIl. 3asBICHHWE B 3allUTy 3aKOHHBIX HWHTEPECOB
HEJIEECIIOCOOHOTO WJIM HECOBEPIICHHOJETHETO TpaKAaHWHA MOXET OBITh MOJIaHO
HE3aBUCHUMO OT TMPOCHOBI 3aMHTEPECOBAHHOIO JIMIIA WJIM €ro 3aKOHHOTO
npeactaButes (cT.46 I'TIK P®). CornacHo cT.4 I'pak1aHCKOTO MPOIEeCCyaaIbHOTO
konekca Poccuiickoii deaepanuu, TpaKIaHCKOE JEJI0 MOXKET OBITh BO30YKICHO
0 3asBJICHUIO JIMI[A, BRICTYIAIOIIETO0 OT CBOETO MMEHU B 3alIUTY MpaB U cBOOO U
3aKOHHBIX UHTEPECOB APYrOro JHUIA, HEONPEACICHHOTO KpyTa JIMIl WX B 3allUTYy
uHrepecoB Poccuiickoit ®Depnepanuu, cyobekToB Poccuiickoit ®denepanuu,
MYHHIHUIATBHBIX 00Pa30BaHMI» .

Opranbsl TOCYJapCTBEHHOM BJIACTH, OpPTraHbl MECTHOI'O CaMOYIPABJICHUS,
OpraHu3alliy U rpaxkjaHe, KOTOPhIe 00paIllaloTCs B CY/l B 3aIUTy APYTUX JIUII, HE
MMEIOT MaTEpPUaIbHO-IIPABOBOIO MHTEpeca B zeie. Llenb ux ydactust nposiBisieTcs
B 3amuTe OOINECTBEHHbIX M TOCYJAapCTBEHHBIX MWHTEPECOB, a TakK XKe
CyOBEKTUBHBIX TPaB W OXPaHSEMBbIX 3aKOHOM HWHTEPECOB Jpyrux Juil. «Ux
WHTEPEC OMpeeseTcss 0053aHHOCTSIMHU, BO3JIOKEHHBIMH HA COOTBETCTBYIOIIHE
OpraHbl, OPraHU3ALHH U TPAKIAH B OMPEICICHHOI cdepe AesTeIbHOCTHY .

B cr1.35 I'paxxmanckoro mpoiieccyaibHOro kojekca Poccuiickoit @eneparuu
3aKperieHbl TIpaBa U 00S3aHHOCTH JIMI], YYaCTBYIOIIUX B J€je, B TPAKIAHCKOM
MpoIIecCe, KOTOPbIE OTHOCATCS M K OpraHaM, U K JumaM. Tak xe u cratbsa 46 ['TIK
P®. «B cnyuasx, npeayCMOTPEHHBIX 3aKOHOM, OPraHbl TOCY/IAPCTBEHHOMN BJIACTH,
OpraHbl MECTHOTO CaMOYMpABJICHUS, OpraHU3allid WIM TPaxKJIaHE BIIPaBe
o0OpaTUThCS B CyJ C 3asBIICHUEM B 3allIUTy IMpaB, CBOOOJ U 3aKOHHBIX WHTEPECOB
JPYTUX JIMI] IO UX Ipock0e, TuO0 B 3allMTY MpaB, CBOOO] U 3aKOHHBIX MHTEPECOB
HEOMNpPEACICHHOTO Kpyra JIMil. 3asBIE€HHWE B 3alUTy 3aKOHHBIX HWHTEPECOB

HGI[CCCHOCO6HOFO HJIIM HCCOBCPHICHHOJICTHCTO TIpa)XKAaHWMHA B OTHUX ClIy4aiax

MOKET OBITh IIOJaHO HE3aBHUCHUMO OT HpOCB6BI 3aNMHTCPCCOBAHHOTO JIMIIa UJIHN €TO

108 peymunkos M.K. I'paskpanckuii npouecc: YueGHHUK. 5-¢ U3, mepepab. u goi. - M.: Cratyt, 2014 — 361 c.
19A nexuna C.A., Braxees B.B., Bounep A.T., Ulakapsu M.C. u np. ['paxxnanckoe npoueccyaabHOe PaBo:
VYueonuk. — M.: TK Benbu, U3n-o IIpocnekt, 2005 — 100 c.
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3aKOHHOIO MpeacraBuTens. JIuma, moJaBIIME 3asBJICHUE B 3alIUTy 3aKOHHBIX
MHTEPECOB JIPYTUX JML, MOJB3YIOTCS BCEMH NPOLECCYaJbHBIMU IPAaBaMU U HECYT
BCE MpolleccyaabHble 00A3aHHOCTH MCTIIA, 32 UCKIIOUEHUEM TIpaBa Ha 3aKJII0YEHUE
MHUPOBOTO COTJIAIICHUS U 00S3aHHOCTH TIO yIjiaTe CyneOHBIX pacxoaoB. B ciydae
OTKa3a OpraHoB, OpraHU3allMii WM TpaxIaH MOAJEPKUBaTh TpeOOoBaHUE,
3asBJICHHOE MMM B HMHTEpEcax APYroro JHIA, a TAKXKE OTKa3a MCTUA OT HCKa,
HAaCTYIIalOT  IPOLECCYaJbHBIE  TMOCIEICTBUSA, MNPETYCMOTPEHHBIE  YaCThIO
BTOpOIf cTaThi 45 HacTosimero Komgexca»' ™2,

OTO HMCKIKYEHUE CBS3aHHO C TE€M, YTO JAHHAs TPYIIA JIML, HE SIBISIOTCA
YYaCTHUKaMU CIIOPHOTO IIPaBOOTHOIIEHUA. [loaTOMYy, Kak M TNpOKypop, OHHU
SBJIAFOTCS ~ «IIPOLIECCYaJbHBIMM HCTLAMW», TO €CTh MCTLIAMH, TOJIBKO B
IIPOLIECCYATBHOM CMBICIIE.

[TonoxeHuss MaHHOM CTaThbU NPENOCTABISIIOT IPABO NPEABSABIATH HCK B
3alUTYy MpaB MU CBOOOJX TMpHU CJIEAYIOUIMX YCIOBUSAX: 3TO JOJDKHO OBITh
MPETYCMOTPEHO 3aKOHOM U HEOOXOAMMO HaJu4Hue NpoCcChObl JULA.

«B Tex cmywasx, KOrja 3akOH BO3JIara€T Ha OpraHbl IOCYJIapCTBEHHOI'O
yIpaBJICHUS CHELHUATBHYIO 0053aHHOCTh, OHM YYacTBYIOT B IPOIIECCE B KaYECTBE
MIPOLIECCYaAIbHBIX UCTIIOB.

IToHATHE «IIpOLIECCYyAIBHBIX MCTLIOB» B I'PaXXJAAHCKOM IIPOLIECCE CBA3AHO C
HaJMYUMEM LEJOro psAla NPU3HAKOB, MO3BOJSIONIMX BBIABUTH UX XapaKTEpHbIC
NIPU3HAKU:

1)  OTCyTCTBHE MaTepUaAbHO-TIPABOBOTO UHTEPECa;

2)  OHHM OCBOOOXKIEHBI OT YIUIATBI TOCYJIApCTBCHHOW TMOILIMHBI U HE
HECYT CyJeOHBIX pacX00B IO JIeNy;

3) K HUM HE MOXXET OBbITh IPEIBSIBIICH BCTPCUHBIN UCK;

4)  Hapsay ¢ MPOLECCYaTbHBIM UCTIIOM K JICTY MPHUBJICKACTCS UCTEIl, YbH

111
MATCPUAJIIBHBIC ITpaBa JOJDKCH 3allIlUTHUTL CyD»> .

110<<Fpa>KzLaHCKMﬁ npoueccyanbHbiil kogekc Poccuiickoit @enepanun» ot 14.11.2002 N 138-D3 (pex. ot

27.12.2018) (c u3m. u ziom., BCTyIL. B cuity ¢ 28.12.2018) // Cobpanue 3akoHonatensctBa Poccuiickoii deneparun.
2002. N 46. Cr. 4532
MY eyor JI.M. W36panHbIe TPy IO rpaxkaanckomy mporecey. - CI16.: CII6IY, 2005 — 185 c.
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UYro kacaetcst popMbl y4acTus B Jiejle, TO CYIIECTBYIOT JIBE MPOLECCYaIbHbIE
(dbopMBI ydacTusi B rpaskJJaHCKOM IPOLIECCe TOCYJapPCTBEHHBIX OPraHOB M OPTraHOB
MECTHOTO caMOyTpaBiieHus: 1) oOpailieHue B CyJl ¢ ICKOM B 3alllUTy MpaB, CBOOO]T
U OXpaHSIEMBIX 3aKOHOM HWHTEPECOB JPYrHMX JHUI[ MO0 HUX Mpockde WIu
HEOIpeAeNIeHHOro Kpyra juil. VICK B 3alUTy MHTEPECOB HEAEECIIOCOOHOIO JIMIa
MOKET OBITh MPEIBSIBICH HE3aBUCUMO OT MPOCHOBI 3aMHTEPECOBAHHOTO JUIA; 2)
rOCyJIapCTBEHHBIE OpPraHbl U OPraHbl MECTHOTO CaMOYIPaBJIEHUS MOTYT BCTYIUTh
B IIPOIIECC 110 CBOEH MHUIIMATUBE WJIU 10 MHUIIMATHUBE YYaCTBYIOIIUX B JIEJIE JIUII, a
TaKXKe JJIS Ja4u 3aKII0YEHHUS MO JIETy B LEJSX OCYIIECTBICHUS BO3J0KEHHBIX Ha
HUX 0053aHHOCTEH.

['ocynmapcTBeHHBIE Opranbl W OpraHbl MECTHOTO  CAaMOYIPAaBIICHUS
YYaCTBYIOT B IPaKJaHCKOM IPOLIECCE HE TOJIBKO MOCPENACTBOM BO30YKJIEHUS AEI,
HO U B (popMe JauM 3aKIIOUEHUS.

«Yuactre yKa3aHHbIX JIUI] B hopMe JauM 3aKIFOUCHHUS, BO3MOXKHO:

1) 1o ux coOCTBEHHOI MHUIINATUBE;

2) IO MHUIMATHBE JIMII, YYaCTBYIONIUX B JCIIC;

3) 10 MHHUIIMATHUBE Cy/a.

VYyactue mo cBOeW MHUIIMATUBE W IO UHUIIMATHBE JIUIl, YYaCTBYIOIIHMX B
Jiene, AOMYCKAETCs B CiIyvasix, IpsMO MPEAYCMOTPEHHBIX 3akoHOM. Cyn 1o cBoei
WHUIIMATUBE MOXKET MPHUBJICUb K YUYACTUIO HA3BAHHBIX JIMI] IO JIIOOBIM KaTETOPUsIM
nen. Jluia, ygyacTByromye B Jiejie, MOTYT JIMIIb X0/AaTaiiCTBOBATh Mepe Cy10M 00
7ToM. B HEKOTOphIX ciayuyasx cya oOsi3aH TpHUBJICYh K YYacCTHUIO B Jiefie
COOTBETCTBYIOILIUE  TOCYJApPCTBEHHbIE  OpraHbl M  OpPraHbl  MECTHOTO
CAMOYIIPABIICHHS .

[ToaBOAS UTOT K IaHHOM TJIaBE, XOTENOCh Obl OTMETUTb, YTO J0 CHUX MOP HET
YETKOI0 MHEHHUSI, K KOMY OTHECTH JIaHHBIX JIUII, YYaCTBYIOIIUX B jaene. HexoTopsie

roBopsiAT, 4YTO O3TO CTOPOHBLI, HAa3bIBaAsd HUX «IIPOHCCCYAJIbHBIMHA HCTHAMMN,

llzKpaHIeHI/IHHI/IKOB I1.B. TTocrareiinblii komMmeHTapuii k I'paxnaHckoMy npoueccyalsHOMY Kofekcy Poccuiickoit
®eneparun. — M.: Cratyr, 2012 — 138 c.
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HEKOTOpBIE, YTO 3TO MpPEACTAaBUTENHU. [la, y HUX €CTh U HEKOTOPbIE YEPThI CTOPOH,
B YACTHOCTH HCTLIOB, TaK € €CTh XapaKTEPHbIE NPU3HAKU MTPEACTABUTEICH.

[lo nHamemMy MHEHHIO, HE 3ps JAHHBIX JIMI BBIACIWIM B OTJEJIbHbBIC
KaTteropuu. /{a mycTb OHM YeM-TO MOTYT OBITh TMTOX0KH Ha OCTAJIbHBIX, HO, KaK U y
BCEX JIMI], YYAaCTBYIOLIUX B J€JI€, Y HUX €CTh PsiJi OTIMYHUTEIbHBIX NPU3HAKOB, U,
KaK Mbl CUMTAEM, IVIABHBIM TaKUM IPHU3HAKOM SIBJISETCA TO, YTO U IPOKYpOp, U
OpraH MECTHOI'O CaMOYIPaBJE€HUS, U OPraH TOCYAapCTBEHHOW BJIACTH, SIBJISIOTCS

BJIACTHBIMHU I'OCYAApPCTBCHHBIMU CTPYKTYPaMU.
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3AKJIIOYEHUE

B nanHoOi1 paboTe ObUIa paccCMOTpeHa TeMa JIUL], YYacTBYIOIIUX B Jelie, 1O
rpakIaHCKOMY ITPOLIECCY.

Boimonusisi 3aauu, MOCTAaBICHHbIE HAMU B Hadaje Hameil paOoThl, MBI
IIPUIILIM K HEKOTOPBIM BBIBOZAM M MHEHUSIM.

Bo-nepBbIX, Mna, yd4acTBYIOIIME B €€, XapaKTEPU3YIOTCSI HEKOTOPBIMHU
OTJIMYUTENbHBIMU IpHU3HaKaMu. HecMOTpst Ha TO, YTO OHM €CTh y BCEX 00Iue,
€CTh TaK K€ IIPU3HAKU, XapaKTEpHbIC KOHKPETHBIM Ipymnam Jul. Ho riaBHeIM U
BAKHBIM OOLIMM IMPHU3HAKOM, SABIISIETCS HOPUAMYECKAs 3aMHTEPECOBAHHOCTh, WIIU
IOPUANYECKUN UHTEPEC.

Ilon  ropuanYecKMM  WHTEpECOM K  JIelly  WIM  FOPUAUYECKOU
3aMHTEPECOBAHHOCTBHIO B JI€Jie, HEOOXOAMMO NMOHMMAaTh OCHOBAHHBIM Ha 3aKOHE
OKMJAEMBIM  IIPAaBOBOW  pE3ysbTaT, KOTOPBIM  [TOJDKEH  HACTYNHUTh Ul
3aMHTEPECOBAHHOIO JIMIIA B CBSI3M C PACCMOTPEHUEM M PA3PEIIEHUEM KOHKPETHOTIO
nena. Ho HeoOXxoaumMo UMeTh B BUJY, UTO IOPUIANYECKUN HHTEPEC K NIy — 3TO HE
TOJIbKO OKMIAHHE ONPEJEICHHOTO IPaBOBOTO pe3ysnbTara oOT CynedHOoro
npoliecca, HO TakKe M CyObEKTHMBHAs HAMPABIEHHOCTh, TO €CTh OIpPEAEJICHHbIN
MOTHB, KOTOPBII 3acTaBiISIET 3aMHTEPECOBAHHOE JIMLO J0OMBATbCS B CYyHE
NPUHATHS PEUIEHUs ONPENEICHHOro coaepkanus. M3 storo crnemyer, d4ro
IOPDUIMYECKUNA  HHTEpeC  SBISIETCS  HEOOXOAMMBIM  YCIIOBHEM  y4acTHs
ONPEIEIICHHOIO JINLA B TPAKIAHCKOM IIPOLIECCE.

Tak ke HeoO0XOAMMO OTMETUTh U TO, YTO IOPUIUYECKUN HHTEpEC, IO
OpUpOJIe CBOEH, HEOJHOPOJEH, M ObIBaeT KakK MpoIlecCyalbHbIM, TaK U
MaTepuaIbHO-TIPAaBOBbIM.  [IpomeccyanbHplii  MHTEpEC — 3TO HMHTEpEC K
BO30Y)KJICHHIO TPAXKIAHCKOrO Jela B CyJe M OKa3aHWIO CyAeOHOW 3auuThl B
LIEJIOM; MAaTEpHAIBHO-TIPABOBOM JKE€ — OTO MHTEpEC Ha YAOBJIECTBOPEHUE
3asiBJICHHBIX TPEOOBAaHMN COOTBETCTBEHHO, @ OTBETUMK 3aMHTEPECOBAH B OTKA3€ B

YIOBIIETBOPEHUHN UCKOBBIX TPEOOBAHMIA.
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Bo-BTOpBIX, NMIIa, y4acCTBYIOLIHME B JI€Jie, UMEIOT s MPaB U 3aKOHHBIX
WHTEPECOB, a Tak ke obOs3aHHOCTel. [IpuueM mpaBa M OOS3aHHOCTH €CTh Kak
oO1ue, MpUHAJICKAIIUE BCEM JIMIAM, TaK M CIEUUalbHbIC, MPUHAIJIEKAIIIE
OTIIETBHBIM TpymaM Jull. I B pa3rpaHnueHrd TIpaB W OOS3aHHOCTEH MOMOTAaeT
HaM BCE€ Ta € IOpHUINYECKAs 3aMHTEPECOBAHHOCTH Jul. HemocpeacTtBeHHO
HaIpsIMYIO BIIMSAET OHA HA 00BEM CYIIECTBYIONIUX MpPaB M O00s3aHHOCTEH. Y JuIl,
3aMHTEPECOBAHHBIX HE TOJIBKO IMPOLECCYATbHO, HO U MaTE€PUAIBHO, CYIIECTBYIOT
TaK Ha3bIBAEMbIE CIICHHUAIIBHBIE WA PACIOPSAUTENbHBIE TpaBa. OHU HOCAT Takoe
Ha3BaHUE TIOTOMY, YTO UCIOJB3yd WX, JHIA, Kak Obl YIPaBISIOT, WU
pPacopsHKArOTCS MPOLIECCOM.

B-TpeThux, xoTenock Obl BBIIEIUTH TOT MOMEHT, UTO CTOPOHA B JIEJI€ - 9TO
HE MPOCTO CYOBEKT, a HEKOTOpas KaTeropus, WX TPyIla, HA CTOPOHE KOTOPOH
MOJKET BBICTYIIaTh HE TOJIBKO OJHO JHUIO, HO M HECKOJbKO cpa3y. To ecTsb,
WHCTUTYT CTOPOHBI MOXHO TPEACTaBUTH B (POpME «pOJH B TeaTpe», MPUMEPUTH
KOTOPYIO MOXKET KaKIbIH.

B-ueTBepThIX, MBI  pAacCMOTpENX U  DPa3TPAaHUUYWIM  TOHSTHUS
«TPOLIECCYAJIbHBIX MCTLUOB» M «3aKOHHBIX IPEACTABUTENIEN rocynapcrsa». U
MPUIIIA K BBIBOAY, YTO XOTh Y HUX €CTh MPU3HAKU U T€X U TE€X, HO BCE-TAKU OHU
ABJISIFOTCS  CAMOCTOSITEJIBHOM TPYyNIION JIML, YYacTBYKOIIMX B Jene. Benp
IOpUJIMYECKas 3aMHTEPECOBAHHOCTh, KOTOPOM OHU 00JIaJlal0T, TMPOSBISIETCS B
dbopme mpolieccyanbHOM, a, KaKk U3BECTHO, Y CTOPOH, TOMHUMO TPOIIECCYaTbHOTO
MHTEPECA, €CTh €UI€ MATEPUaJbHbIi, a Yy TMPEACTABUTENS - HHUKAKOIO
IOPUANYECKOTO UHTEPECA HET U B IOMUHE.

Hccnenyro manHyio TeMy, Mbl pa300paiiu HEKOTOphIE CIIOPHBIE BOMPOCHL. B
YAaCTHOCTH, K KakOW TpyNmne YyYaCTHUKOB TIPAXKIAHCKUX MPOLECCYaTbHBIX
MIPABOOTHOIIIEHUA  HY>XHO  OTHOCHTb  TAaKOW  MHCTUTYT  TPaXAAHCKOTO
MIPOLIECCYAIBHOTO IPaBa, KakK IMPEICTAaBUTENLCTBO. I3yuMB HECKONBKO TOYEK
3pE€HUA, B TOM YUCJIE TO, YTO MPEACTABUTEIBCTBO OTHOCAT K JIMIIAM, YYaCTBYIOIIUM
B JeJe, WIM K JIMIAM, COACHUCTBYIOIIMM NPABOCYJHIO, WIM KaK €CTb cendac,

OCTaBUTh €T0 CaAMOCTOATCIBbHBIM HWHCTUTYTOM, Mbl IPHUIIIMA K BbIBOAY, YTO
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MPEACTABUTENBCTBO B IPAXKAAHCKOM ITPOLIECCYAIIbHOM INPABE, UMEET XapaKTEPHbIC
YEPTHI U OJTHOW TPYMIIbl YYACTHUKOB TPAXKAAHCKUX MPOLECCYATbHBIX OTHOLICHHM,
u Jgpyrod. M UMEHHO TO3TOMY, TMPEICTABUTENS  HYXKHO  OCTaBUTh
CAMOCTOSITEJIbHBIM ~YYaCTHUKOM, K BHECTM €ro B TEPEYECHb YYACTHHUKOB
TPaXJaHCKHUX MPOLIECCYaTbHBIX OTHOIICHHM.

Tak x€ Mbl 3aTPOHYJIM TaKOW CIIOPHbIM MOMEHT, KaK HOPHUINYECCKUN
uHTepec. HekoTtopeie aBTOpPBHI yTBEPXKIAIOT, YTO HEOOXOAMMO U3 BCEX
XapaKTEepU3YyIOIIMX NPU3HAKOB JIMI], YYaCTBYIOIIMX B JI€JIe, OCTAaBUTh TOJBKO
IOPUANYECKYIO 3aUHTEPECOBAHHOCTh. HECOMHEHHO, 3TO OUEHb BaXXHbIW MPU3HAK, U
BO3MOXKHO JTa)K€ TJIaBHBIM, HO €CJIM Mbl YO€pEM OCTalbHbIE IPU3HAKU, TO COTPETCS
IpaHb MEXY YYACTHUKAMU U UCUE3HET YeTKasl KiiacCU(pUKAIIUSL.

OnHako Mo HameMy MHEHHIO, FOPUANYECKAs 3aMHTEPECOBAHHOCTH BCE KE
JOJDKHA OBITh KiaccupuuupyronmM npuzHakoM. Kak HM3BECTHO, HOPUANMYECKUN
HMHTEPEC €CTh MPOIECCyabHBIA U MaTepHaIbHO MPaBoBOi. 11 HE0OX0IMMO YEeTKO
KJIacCU(UIIMPOBATH JIMII, YYAaCTBYIOIIUX B JIeie, MexXay coboi. HemocpeacTBeHHo
T€X, Y KOr0 MaTepHalbHO MPAaBOBOW MHTEPEC U NMPOLIECCYAIbHbIA, U TEX, Y KOTO
TOJBKO MPOLIECCYANIbHBIM MHTEpPEC. JTO CTOPOHBI M TPEThU JIMIA, 3asBIISIIOLINE
CaMOCTOSITeJIbHbIE TPEeOOBaHMUSI HaA TMpPEAMET crmopa C OJHONW CTOPOHBI, U BCE

OCTaJIbHBIE C IPYTrOM CTOPOHBI.
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